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JATINDRA NATH CHOWDHRI AND ANOTHER. 
i VErSuS ` 
PRASANNA KUMAR BANERJI AND OTHERS. 
Bengal Tenancy Act (VITI ef 1885), sections 188, 30 and 7 (1)—Suit 
Jor enhancement of rent—Joint landlords—Plaintifs. 

In order to comply with section 188 of the Bengal Tenancy Act (VIII 
of 1885), the persons referred to must take common action. 

A suit for arrears of rent may be brought by one joint landlord making 
the other joint landlords defendants. Pramuda Nath Roy v. Ramani 
Kanta Roy, I. L. Rọ, 35 Cal., 331, P. C., referred to. This is so 
because the bringing of a suit for arrears ofrentisnot a thing which the 
landlord is either required or authorised to do by the Bengal Tenancy 
Act. Rent in arrear is a debt, and the right to recover a debt arises 
under the general law. But the institution of a suit for enhancement 


of rent is a thing authorised by the Bengal Tenancy Act in the case of 
tenure-holders as well as in that of occupancy rights. 


Held therefore that the Bengal Tenancy Act prohibits one or some 
of two or more joint landlords from suing to enhance the rent unless both 
or all of the “ fractional landlords ” join in the suit as co-plaintiffs. 


' Five consolidated appeals, from decrees of the High 
Court at Calcutta, on appeals from the judgments and decrees 
of the District Judge of Alipur, dismissing a portion of the 
plaintiffs-appellants’ claim. l 


The five appeals arose out of five different suits instituted 
in the court of the 1st Munsif at Sealdah, and the points for 
determination were common to them all. 


Suit No. 38 of 1904 was filed by the appellants on the 


14th March, 1895, in the said court, against the first*defendant ° 
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therein, a respondent, being a tenant of theirs, for the 
enhancement of his rent. The remaining respondents to the 
appeal arising out of that suit were subsequently added by 
the court as parties, pro forma defendants, on the ground 
that they were co-sharers of the appellants of the lands in 
respect of which the rent was claimed to be enhanced. 


The other fgur suits were also filed against tenants of the 
appellants for the recovery of certain arrears of rent, as well 
as for the enhancement of their rents, and similarly in them 
also, the alleged co-sharers of the appellants were added as 
parties, pro forma defendants. 


In so far as the claims for the arrears of rent were con- 
cerned, the appellants obtained decrees therefor, and the. 
only question which arosein their consolidated appeals was 
as to the appellants’ right to obtain decrees for enhancement 
of rents in the said suits, as framed, against their tenants, the 
defendants-respondents, 


The question was raised upon a preliminary objection 
taken by the original defendants, the tenants, and it had 


been decided against the appellants, 


The facts on which the appellants based their claim were 
shortly as follows :— 


They were the- sole proprietors of a zamindari estate 
separately assessed to Government revenue, and consisting 
of two mahals, numbered respectively 166 and 166/t in the 
Collectorate Register. 


The original defendants in the said suits were tenants 
of the appellants of lands forming a part of his said zemin- 
dari, and were liable as such to pay a fixed and definite sum 


“as rent to the appellants alone. 


The pro forma defendants, added by the court as parties 
as aforesaid, were the owners of certain other zemindari estates 


‘separately assessed! to Government revenue, and numbered 


respectively as Mahals Nos. 136, 163, 168 and 222 in the 
Collectorate Register. l 


The lands of the villages Dakhineswar and Khosalpur 


. formed part of the said six mahals. 
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The tenant-defendants as tenure-holders of the said Civil. 
villages were, at the time ofthe institution of the suits, pay- 1910. 
ing, and had for years past paid, to the respective owners of -> 

. Jatindra Nath 
each of the said separately assessed mahals, a fixed sum as Chow 
the rent for their holding under each separate zemindar. — - 

Prasanna 

Thus the appellants had, as the owners of mahals Nos, aa 

anerji. 


166 and 166/1, received from each of their said respective 
tenants, the defendants-respondents, fixed’ separate sums 
in respect of the rents due to them. The said rents were 
much below the proper rates, and were liable to enhancemet. 


On the 15th May, 1897, the five suits came on for hearing 
before the Munsif of Sealdah, who, on a preliminary objection 
taken by the defendants that the suits for enhancement were 
not maintainable by the appellants alone, dismissed them 
with costs. He held that the lands being undivided, the 
appellants and their co-sharers were joint landlords, and that 
having regard to section 188 of the Bengal Tenancy Act 
(VIII of 189s), the suits coukl not be maintained by the 
former. alone. 


The appellants appealed to the Court of the Subordinate 
Judge of the 24-Pergunnahs, who, by his judgment of the 
5th January, 1898, set aside the said decrees and remanded all 
the five suits with directions that as regards the question of en- 
hancement it should be decided whether the appellants were ° 
co-parceners with others, as they were alleged by the defend- 
ants to be, and if they were found so to be, the co-parceners 
should be made parties to the suits, and that the issue as to 
arrears of rent should be determined. 


On the 21st December, 1898, the Munsif of Sealdah, at 
a hearing of the five suits after the said remand, held that the 
pro farma defendants were co-sharers with the appellaxts of the 
said lands, and ordered them to’ be added as parties, defend- 
ants, 


On the 18th February, 1899, appeals by the appellant 
against the last mentioned order were dismissed by the Dis- 
trict Judge of the 24- -Pergunnahs, 


On the 28th June, 1899, the Munsif of Sealdah continued 
the rehearing of the suits after remand, and held that the 
appellants, as “fractional landlords”, could not maintain a 
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suit for enhancement of rent, that the pro forma defendants 
as co-sharers, did not join with the appellants in their claim, 


.- and in fact contested it, and he, therefore, dismissed suit No: 


38 of. 1895, with costs ; and he also dismissed so much of the 
other four suits as related to the claim for enhancement. 


On 24th July, 1899, and 22nd August, 1899, the Munsif 
made decrees in favour of the appellants against the tenants, 
defendants, for’ the’ arrears of rent due to them in the four 
other suits, Nos. 23, 24, 25 and 26 of 1895. 


The appellants appealed against the said judgments and 
decrees dismissing their claim for enhancement of rent, and 
on the 12th May, 1900, the District Judge of the 24-Pergun- 
nahs dismissed the said appeals with costs, His reasons for 
so deciding were—(A) That he considered that by the judg- 
ment of the 18th February, 1899, the then District Judge of 
the 24-Pergunnahs had decided that the co-sharers landlords 
must be added as parties, plaintiffs, in order to make such a 
suit maintainable; (B) that having only been joined as 
defendants the said judgment was not complied with: (C) 
that’ the said judgment constituted res judicata upon the 
whole question ; and (D) that to decree the appeals would 


be to overrule that judgment which he had no power to 
do. 


Against the said decree the appellants appealed to the 
High Court at Calcutta, which Court, on the 25th August, 
1903, ordered that all the decrees of the Lower Courts should 
be set aside, and the cates remanded to ascertain upon fur- 
ther information whether there had been any partition, not 
by metes and bounds, but of one estate into six separate 
estates with a proportionate allotment of rents to such separ- 
ate estates and dealt with accordingly. . ° 


The cases came on remand before the District Judge of 
the 24-Pergunnahs, who, on the 8th February, 1904, held 
that the appellants were not entitled to adduce any evidence 


_ upon the said question, or to be allowed any time for making 


the necessary inquiries, and that there appeared to have been 
no such partition, and dismissed the appellants’ suit. 


The appellants again filed appeals against the said 


- decrees, which the High Court, on the 18th July, and tst 
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and 18th August, 1904, respectively, dismissed summarily 
under section 551, read with section 587 of the Code of Civil 
Procedure (Act XIV of .1882). 


The High Court refused to grant leave to appeal to His 
Majesty in Council, but the appellants obtained special leave 


to appeal. The five appeals were ordered to be consolidated 
and heard epii on one printed record. 


DeGruyther, KC. (with himA. M. Dine. for the 
appellants: The tenant-respondents might be either occu- 
pancy raiyats or tenure holders, and the Bengal Tenancy Act 
(VIII of 1885) provides for the enhancement of their rents 
in both cases, in the former, under section 7, and in the latter, 
under section 30. It is submitted that the suit is rightly 
framed. The appellants are separate proprietors, and their 
estate is a separate estate within the meaning of those 
expressions in section 3. Mahals Nos, 166 and 166/1 formed 
separate estates, inasmuch as they were entered separately 
in the register of the Collector, bore separate Towzi numbers, 
had a separate assessment for Government revenue payable 
in respect thereof, and had a separate rental payable by the 
tenants thereof. The facts found and admitted raised an 
inference in law that the appellants were separate and divided 
owners of Mahals Nos. 166 and 166/1, and entitled, as such, to 


collect their rents separately and to enhance them where 
necessary, 


Hem Chunder Chowdhry v. Kali Prasanna Bhaduri, [1899] I. L. 
R., 26 Cal., 832. 


It has been held that the appellants were entitled to 
decrees against the tenant-respondents for arrears of rent due 
to them separately, and it follows in law that they are entitled 
to enhance those rents separately and to maintain a. suit for 
that purpose, A suit to enhance rent stands on the same foot- 
ing as a suit for arrears of rent, and this appeal, where all 
the alleged co- sharers have been made defendants, is govern- 
ed by. the principle laid down in the case of 

Pramada Nath-Roy v. Ramani Kanta Roy [1907] L. R., 35 I. A., 73; 
S,C„ I. L. R., 35 Cal., 331; i 
that a suit for arrears of rent may be brought by one 
joint landlord making the other joint landlords dgféndants. 
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Neither of the repealed Acts (X of 1859 and VIII of ° 


- 1869, B. C.) contained any provision in the smallest degree 


resembling that contained in section 188 of Act VIII of 
1885. The general principle is that a sharer, whose co-sharers 
refuse to join him as plaintiffs, can bring them into the suit 
as defendants : 


Pramada Nath Roy v. Ramani Kanta Ro » LIgo7]L. R., 35 I. A, 73, 
at p. 77; L É R., 35 Cal, 331, 344. 


Section 188 of Act VIII of 1885 is not intended to alter in 
this respect the general. law as it stood prior to the passing 
of that Act. ` 


[Lord Macnaghten referred to the following dictum of 
Lord Herschell reported in the 


Bank of England vy. Vagliano Brothers, 1. R., [1891] A. C., 107, at 
Pp. 144 and 145. 


“I cannot bring myself to think that this is the proper 
way to deal with such astatute as ‘the Bills of Exchange 
Act, which is intended to be a code of the law relat- 
ing to negotiable instruments. I think the proper course 
is in the first instance, to examine the language of the statute 
and to ask what is its natural meaning, uninfluenced by any 
considerations derived from the previous state of the law, and 
not to start with enquring how the law previously stood, 
and then, assuming that it was probably intended to leave 
it unalterd, to see if the words of the enactment will bear 
an interpretation in conformity with this view.”] 


[Lord Robson: There is nothing in the Act enabling a 
joint landlord to compel his dissentient joint landlords to 
join him in the suit. | 

There is nothing. f 

[Lord Macnaghten. Is there any such provision in the 


Act in the case of a suit for arrears of rent ?] 


After a reference to Act VIII of 1855, sections 53, 54, 
58, 65, 66, 68, 143, 148,159, 162 and 184, and schedule III, 
it was submitted that every suit for arrears of rent: was a 
suit brought under that Act. The words in section 188 
are “ anything which the landlord is under this Act required 
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or authorised to'do” The Act does not authorise the land- 
lord to raise the rent. Enhancement of rent does not come 
within the meaning of section 188, but is governed by the 
general principle of legal procedure as regards the joinder 
of parties. Bengal Tenancy (Amendment) ‘Act (I of 1907, 
B.C.) Section 58 contemples a suit like the present one in 
spite of section 188 of Act VIII of 1885. Reference was 
also made to the Estates Partition Act (V of 1897, B. C.), 
sections 3, (5), 4, and 81. In the case of 
Baidya Nath De Sarkar v. llim, [1897] I. L. Rọ, 25 Cal., 917, 


relied upon by the Courts in India, there was no evidence to 
show that the plaintiff had a separate estate. i 


It was not necessary for the High Court to remand the 
case. But assuming that there was such a necessity, the 
appellants ought to have been allowed time to obtain the 
information required. 


= Mr.G. E. A. Ross, for the. respondent, Prasanna Kumar 
Banerji> Whether the appellants are joint landlords with 
others or otherwise, has been decided by every Court in 
India that they are joint landlords. Under section 188 of Act 
VIII of 1885 all joint landlords must join as plaintiffs to 
maintain a suit for enhancement of rent, The order of re- 
mand by the High Court was a legal and proper one, and 
the appellants failed to prove the partition, which they at- 
tempted to set up before that Court. After referring to Act 
VIII of 1885, sections 30 and 86, he submitted that the appeal 
ought to be dismissed on the authority of 
Baidya Nath De Sarkar v. Ilim, [1897] |, L. R., 25 Cal., 917. 


Guni Mahomed y. Moram and Door ga Mytee v. Joy Narain Hasra, 
(1878] I L. R, 4 Cal., 96. 


Beni Madhub Roy v. Jaod Ali Sircar, [1890] I. L. R., 17 Cal, 390. 
Mohweb Ali alias Dummer v. Ameer Rai, |1890] I. L. R., 17 Cal., 538. 


Gopal Chunder Das v. Uinésh Narain Chowdhry, [1890] I. L. R, 17, 
Cal., 695. 


Haldar Saka v. Rhidoy Sundari, [1892] I. L. R, 19 Cal., 593. 
The case of ' 
Pramada Nath Roy v. Ramani Kanta Roy, [1907] L. R., 35 I. A., 73. 


relied upon by the other side, was a case based upon a con- 


tract, and is, therefore, distinguishable. . 
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. -The judgment of their Lordships was delivered by 


LORD MACNAGHTEN.—Tbis litigation, which is the out- 
come of five different suits, has lasted for the period of fifteen 
years. It is not necessary to explain its origin or to trace 
its course which has certainly been leisurely and somewhat 
devious, Nothing now remains to be determined but a ques- 
tion of general importance. 


Does the Bengal Tenancy Act, 1885, grohibit one or 
some of two or more joint landlords from suing to enhance 
the rent unless both or all of the “ fractional landlords ” ‘as 
they are sometimes called, join in the suit as co-plaintiffs ? 


Section 188 declares that “ where two or more persons are 
joint landlords, anything which the landlord is under this 
Act required or authorised to do must be done...... ‘by 
both or all those persons acting together...... s 


The question therefore divides itself into two branches : 
(1) Is the institution of a suit to enhance rent a thing which 
the landlord is under the Act authorised to do? And (2) 
what is the meaning of. the words “ acting together ”? 


To take that expression first, it seems to their Lordships 
that it means just what says. In order to comply with the 
Act the persons referred to must take common action. It 
was argued that itis enough if one of the joint landlords sues 
as plaintiff and makes those who do not concur with him 
defendants. In plain words the proposition is that if a person 
is made a defendant because he is unwilling to act together 
with the plaintiff he is to be deemed to be acting together with 
the plaintiff when once he is placed on the records as defen- 
dant. It is enough to state the proposition to dispose of, it. 


Then comes the question, is a suit to enhance rent a thing 
authorised under the Act? It is so plainly in'the case of | 
an occupancy raiyat. The authority is given expressly in 
section 30. It is so also in the case of tenure holders 
though the language is not so explicit. Section 7 (1) provides 
that in the cases where the rent of a tenure holder is liable to 
be enhanced it may (subject toany contract between the 
parties) be enhanced, upto acertain specified limit. Now 

e 
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rent can only be enhanced by instituting a suit for that pur- Civil 
pose ; and therefore it seems tolerably clear that the institu- 
tion of a suit for enhancement of rent is-a thing authorised by 
the Act in the case of tenure holders as well asin the case of / 
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atindra Natt 


3 } Chowghri 
occupancy ratyats, e. ' 
f \ Prasanna 
It was argued that a suit to enhance rent stands on the Kumar 
, ; fs . Banerji. 
same footing as a suit for arrears of rent, and that inasmuch as. ks 
. a a . > 
a suit for arrears of rent may be brought by one joint landlord’ Lord 
i Macnaghten. 


making the other joint landlords defendants (as was decided 
in the case of Raja Pramada Nath Roy v. Raja Ramani 
Kanta Roy, (1) a similar course may be adopted in a. suit- 
to enhance rent. But the answer is that the bringing 
of a suit for arrears of rent is not a thing which the Jandlord_ 
is under the Act either required or authorised “to do, Rent’: 
in arrear is a debt. The right to recover a debt arises under’ 
the general law. A suit for recovery of rent does not require 
the authority of the Bengal Tenancy Act, nor does the Act 
‘purport to authorise such a suit, though on a decree being 
obtained consequences may follow which result from the 
provisions of the Act and from those provisions alone. 

Their Lordships therefore think that the judgment of the 
High Court dismissing these suits was quite right, and they’ 
will humbly advise His Majesty accordingly. l 

The appellants will pay the costs of the appeal. ° 

e Appeal dismissed, 
T, L. Wilson and Co., solicitors for the appellants. 
Douglas Grant, attorney for the respondent, Prasanna. 


Kumar Roy. 


J. M. P. 
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SHADI LAL AND OTHERS 
VErSUS 
MUHAMMAD ISHAQ KHAN AND OTHERS.* ` 
Custom—Inference of—from enjoyment. 

It is open toa court to infer from long enjoyment not exercised by 
permission, stealth er force, the existence of 'a custom. If after consider- 
ing the evidence the court comes to the conclusion that an alleged cus- 
toin is unrgasonable or that the privilege is enjoyed as a result of 
permission given or that it is exercised by stealth or force the court is 
entitled to find against the custom. Xuar Sen v. Masuman, I. L. R., 17 


All. 87, referred to. 

SECOND APPEAL from a decree of H. J. Bell, Esq., District 
Judge of Aligarh, reversing a decree of Pandit Pitamber Joshi, 
Additional Subordinate Judge of Aligarh. . 

Suit for injunction. 

_ The plaintiffs were the zamindars of the village Jahangir- 
abad and the defendants were cloth printers and sellers. On 
a particular plot in the village rain water accumulates in the 
rainy season. The defendants made use of this water for the - 
purposes of their trade, according to the plaintiffs with their 
permission on payment of rent. ` The plaintiffs alleged that 
the defendants prevented them from making other use of the 
pond and hence they prayed for an injunction to restrain them 
from interfering with them (the plaintiffs), The defendants 
nied the permission or payment of rent. They alleged that 


Fh were making use of the pond for hundreds of years and 


` 


that there was a custom prevalent in the village by which the 

defedants were entitled to use the water of the pond. The 
gurt of first instance dismissed the claim but the lower 

appellate court reversed the decree, 

q Defendants appealed. 3 


A SN. Chaudyri, for the appellants. Í 
~ B, E. O'Conor (with him G. P. Boys, Sundar Lal and Moti 


es Lal Nehru), for the respondents. 


On April, 1, 1910, the case was heard and issues were 
remitted to the court below. 
The judgment of the Court was delivered by 
RICHARDS, J.—After hearing the parties in this appeal 
we have ‘come to the conclusion that the appeal ought not to 
° * S.A. r018 of 1908. 
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be decided without determination of some further matters by 
the learned District Judge. Notwithstanding that the defen- 
dants claimed actual title to the land in dispute, the case was 
fought out upo. the issue whether or not the defendants had 
aright to soak'their cloth and dry it on the property in dis- 
pute which has now been found to be the property of the 
plaintiffs, It seems to us that the learned District Judge was of 
opinion that no court under any circumstances could find that 
a customary right existed where the evidence in support of 
the custom consisted of user. In this we think the learned 
Judge was wrong. In our opinion it is open to the court to 
infer from long enjoyment Teeasxercised by permission, 
=a eS LIB ah 
stealth, or for AE i pa stom. Of course, if the 
court after g@usmefinge the, evida ae Fame to the conclusion 
that the allg él stoN Qas ua sagofaple or that the privilege 
was enjoyes Hs he-result of DE ANI given or that it was 
exercised by, ateatth-ov-foyget fegðuld be equally entitled to 
find against thëalleg Fight vide Kuar Sen v. Masuman (?). 


ee Dern 








We accordingly refer the following issues to the lower l- 
late court :— io } i Q 


(2) Over what portion of the land in dispute are the , 


(1) Does any custom exist by reason of which the defen- 
dants are entitled to exercise the right of soaking and drying 
their cloth on the plaintiff's property ? 


defendants entitled to enjoy this right. 


In determining these issues the court will have regard to 
the remarks expressed above. If the court finds that there 
was a custom extending over some portion but not over the 
whole land in dispute, the court, by means of a map or 
otherwise, will clearly define the area over which the right 
exists. 

The court will also be entitled to take into consideration 
the reasonableness of the alleged custom. For example we . 
consider that it might be unreasonable for tenants to claim 


CiviL 
1910, 
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Shadi Lal 
v 


Muhammad 
Ishaq Khan. 


——— 


Kkichaids, J 


to prevent a zamindar using a large piece of land for building, Ea 


agricultural, or other purposes, merely because without inter- 
ference on the part of the zamindar they had for many years 
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Civil. with: the evidence of user, consider such matter as the im- 
. 107: portance òf the industry, the length of time it has been estab- 
lished and-the possibility or impossibilities of carrying on the 
iridustry - elsewhere if: the land is turned into a grove. The 
court: will. be entitled to take any additional evidence it finds 
necessary ; on return of the firidings 10 days will be allowed to 
ae objections. i 


‘Shadi Lal 
t a ; 
Muhammad 
Ishaq Khan. 





- Richards, J. 


On return of the finding the following judgment was 
delivered. by E 


c. RICHARDS, J.—The iidne on the issue referred by us -is 
against the appellants. Objections- have been filed and the 

~ particular objection is that there was a finding by the lower 
appellate court before the remand that “there had been a user 
which extended. over a period’ of 50 years, and that the 
finding of the court upon remand that there was no evidence . 
that the families of the appellants have constantly and 
without intérmission-maie use of the tank for a very long 
time ”. is inconsistent with thé first finding. 


In our order of remand we explained to the learned Judge 
that user ‘under certain’ circumstances might establish a 
custom. ` It appears that when the case went back, very few 
of the appellants appeared Or were represented. A compro: 

e mise, which the learned Judge Says, was most advantageous 
to the appellants, was- agreed upon by their representatives. 
Shadi. Lal, howe ver, refused to .abidé by the compromise ‘and 
the ;case had to procéed: The learned Judge has found 
against the custom, and we haveno reason to.think that he 
did not fully carry out the directions we gave him in the 
order of remand. We, however, were ready to hear the 
learned pleader for the appellants and were ready that he 
should refer us to the evidence which was taken in the court 
below originally and. also on remand, so that we might disi 
pose of the case ourselves without any further delay. Thè 
learned. pleader admitted that he is not ina position to refer 
us to this evidence. 


‘We,accordingly, must dismiss the appeal with costs. 


aaa 
Fa 


- =- Appeal dismissed — - 
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MAKHAN LAL 
VErSUS 


GAYAN SINGH AND OTHERS.* 


Hindu Law—Widow—Money borrowed for legal necessity—Construction 
of well—Feast on return from pilgrimage— Daughter's marriage. 


Money borrowed to defray the expenses of the marriage of the 
daughter. of a Hindu widow in possession of her husband’s property, is 
money borrowed for legal necessity, but a feast given on return from pil- 


grimage is not so connected with the pilgrimage as to justify its allowance 


as money expended for legal necessity. 
Expenses incurred in the construction of a well may be a legal 
necessity if it be proved to be for the benefit of the estate. 


First APPEAL from a decree of Babu’ Jagat Narain, 
Additional Subordinate Judge of Aligarh. | : 

Suit for declaration of right. - on court below decreed 
the suit. 

Defendant appealed. 

Satish Chand1a Banerji, for the appellant. 

: Tej Bahadur Sapru, for the respondents. 


: The judgment of the Court was delivered by 

STANLEY, C. J.—The plaintiffs are the reversionary heirs 
of one Nohar Singh, They instituted the suit out of which 
this appeal has arisen for a‘declaration of their title and for 
possession of the property of Nohar Singh. Nohar Singh 
left a widow, Musammat Mendo, who’ executed three hy- 
pothecation bonds in favour of Zalim Singh and Chandan 
Singh, both now deceased. Suits were brought upon these 
bonds ‘and the property now in question was sold in execu- 
tion of decrees obtained in these suits and portion of the 
property was purchased by the mortgagees. The suit of 
the ‘plaintiffs in the present case was resisted on the ground 
that the mortgages in question were executed by Musammat 


Mendo to raise money for legal necessity. The'court below ’ 


held that there was legal necessity for portion only of the 
loan taker by her and ‘gave a decree accordingly to the 


plaintiffs for possession and for mesne profits. The learned ` 


Subordinate Judge deducted, however, from the mesne profits, 


the. sums representing the amount obtained by Musammat 
Mendo for legal necessity. 


“ F. A. No. 248 of 1909. : 


Civil. 





1910. 





November, 24: 





Stanley, C. J. 
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Stanley, C. J. 
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Makhan Lal, a son of Chandan Singh, appeals against 
this decree. His case.is that Musammat Mendo obtained 
the entire of the loans and executed the bonds, to which we 
have referred, for legal necessity. The consideration for the 
first bond is stated to be money due on account and cash for 
constructing a well. The second bond was for money taken 
to satisfy accounts and money due-on a bond of the 2tst of 
December, 1880. The third was: for money raised to meet 
money due on accounts and a decree of one Maula Baksh. 
The accounts of Chandan Singh and Zalim Singh were 
examined to ascertain the particulars of the expenditure 
referred to in these bonds, and it was ascertained that the 
money was advanced under three principal heads :—(1) for 
the construction ofa well; (2) for defraying the expenses‘of a 
feast on the return of Musammat Mendo from Gaya, and (3) 
for the expenses of the marriage of Mendo’s daughter. The 
money borrowed for the expenses of the marriage of Mendo’s 
daughter was clearly for legal necessity, and the court below 
rightly allowed the money so expended. But in respect of 
the other matters to which we have referred, it held that there 
was no legal necessity for the borrowing. Expenses incurred 
in the construction of a well may bea legal necessity if it be 
proved to be for the benefit of the estate; but there is no evi-. 
dence to satisfy us-that the well lies was constructed by 
Musammat Mendo was constructed for the benefit of the 
estate or for the good -of her tenants and cultivators, We, 
therefore, think that the court below was right in disallowing 
this item. The other item, namely, the expenses of a feast 


_ on the return of Mendo from pilgrimage, appears also to us. 


not to have been incurre'l for legal necessity. A feast given 
on the return of a pilgrim cannot be said to be so intimately 
connected with the pilgrimage as to justify its allowance as 
money expended for legal necessity, We know of no author: 
ity for allowing. such an item as coming within the mean- 
ing, of. legal necessity and none has- been cited to us, For 

these reasons we agree in the.view taken by the court below 
and dismiss the appeal with costs. 


A ppeal dismissed, 


~w 


VOL. VII. į HIGH COURT. 15 


CHUTTAN LAL CIVIL, 


———_—— 


VEYSUS 1910. 


JAI RAM AND OTHERS. irs 
Vovember, 


Hindu Law— joint Hindu famtly—A lienation—Right of a subseguentiy == | —— 
born co-parcener — Presumption as to censent of other co-parceners. Stanley, C 


Held that a member of a joint Hindu family who was born after the PRNG 
alienation of the family property by another member of that family cannot 
question the validity of that alienation; if the co-parceners living at the 
time of the alienation did not impngn it, the presumption is that they 
consented to such alienation and that it is valid. 


APPEAL under section 10 of the Letters Patent from the 
judgment of Mr. Justice Griffin, confirming a decree of Louis 
Stuart, Esq., District Judge of Meerut, who confirmed a decree 
of Babu Harihar Lal, Munsif of Ghaziabad. 

Suit to recover possession of immoveable property. 


The material facts appear from the judgment ol 
GRIFFIN, J.—A certain property was mortgaged to one Bhawani Das, Griffin, . 
ancestor of the plaintiff, in 1873. After his death his son, Nain Sukh Das, 
acquired proprietary rights in the property in his own name and that of 
his son, Madho Ram. Subsequently Gulzari Lal, brother of Nain Sukh 
Das, brought a suit for recovery of a X share in the property, and on the 
ath of June, 1888, obtained a decree. On the roth of October, 1891, Ma- 
dho Ram conveyed the remaining 3 share to defendant No. 1. After that 
date Naurang Mal, son of another brother of Nain Sukh Das, brought a 
suit for the recovery of a 1/12 share in the property and obtained a 
decree. The present suit has been brought by Chuttan Lal, brother of 
Naurang Mal, claiming a 1/12 share in the property. The suit was dismissed 
by the courts below on the ground that he was not born on the date of 
the alienation by Madho Ram, and that therefore he had no right in the 
property in suit. In second appeal it is contended that a member of a 
joint Hindu family born after alienation of the family property has taken 
place is entitled to have the alienation set aside if it is illegal for any 
reason. A passage from the Mitakshara is quoted in support of this 
contention. ‘Those who are born, and those who are yet unbegotten, 
and tkose who are stillin the womb, require means of support. No gift 
or sale should therefore be made.” Mitakshara, Chapter I, section I, 
Clause 27. Further a passage from the ruling in Bunwart Lal and others 
v. Daya Shunker (1) is cited :—“ It 1s well-settled that any co-parcener 
who was born at the time of the completion of an alienation would be 
entitled to sue to set aside the invalid alienation, and such alienation if 
invalid because made without the consent of all co-parceners then in 
existence can be set aside even at the instance of another co-parcener 
who was born subsequent to the alienation.” In the case of Hurodoot 
° L. P.A. No. 54 of 1890. 
(1) [1909] 13 C. W. N. p. 815, at p. 822. 
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Civil. Narain Singh v. Beer Narain Singh (2) it was found that the father had 
TRSA made a family arrangement which was not a legal one, and therefore the 

a nee after-born son was entitled to a share in the family property as if no such 
Chicas Lal arrangement had taken place. There is, however, authority for an opposite 
y view in Mayne’s Hindu Law, 7th edition, paragraph 342, that “a son can- 

Jai Ram. not object to an alienation- validly made by his father before he was born 





or begotten because he could only by birth retain an interest in property 
which was then existing in his ancestor.” The right to sue to have an 
alienation set aside can scarcely be callel a right to nncestral property. 
In the present case the alienation was made not by the father but by a- 
cousin of the plaintiff. The plaintiff's father took no steps whatever to 
have the aħenation set aside. The plaintiff, as it seems to me, must be 

` content with his share in the family property as it actually stood at the 
time of his birth. In my opinion the court below was right in dismissing 
the plaintiffs suit. I dismiss his appeal with costs, 


Mohan Lal Sandal, for the appellant. 

The sole question in the appeal is whether a subsequently 
born co-parcener can impugn the alienation made before his 
birth. 

Reliance was placed on the following authorities :— 

Mitakshara Chapt. I., Sec. I. Cl, 27. 

Bunwart Lal v. aye Shunker, nad] 13C. W. N. 815, at p- 822. 

Hurodoot v. Beer Narain, [1869] 11 W. R., 480. 

Chattar Pal Singh v. Natha, [1996' A. W. N., 28, 
is distinguishable inasmuch as the mortgage was made by 
the father, and it was forthe benefit of the family ; in the 
present case, the alienation was made by a co-parcener who 
had no right to do so. l 

G. W, Dillon, for the respondents. 

The alienation was made so long ago as 18ọ1 ; the father of 
the plaintiff did not object to it. The presumption is that the 
alienation had been made with the consent of all the co-par- 
ceners then living and that it was for their benefit. If such 
alienations made before the birth of a co-parcener ina joint 
‘Hindu family are to be impugned subsequently by esuch 
co-parcener, then it is very unsafe to get a sale- deed - from 
the father of a Hindu family. 

Mohan Lat Sandal, in reply. 


The judgment of the Court was delivered by 


Griffin, J. 


BANERJI, J.—The question raised in this appeal is whether: 

a member of a joint Hindu family, who was born after the’ 

alienation of the family property, by another member of that 
(2) [1869] 11 W. R., p. 480. 


Banerji, J. 


S 
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-family-çan question the validity of that alienation. The facts 
are these:—One Bhagwan Das acquired certain property 
under a mortgage in 1873. He had four sons, Nainsukh 
Das, Gulzari Mal, Hazari Lal and Kishen Lal. Nainsukh 
Das, after the death of his father, purchased from the mort- 
gagor his equity of redemption jointly with his son, Madho 
Ram. So that the absolute ownership of the property was 
acquired by Nainsukh Das and Madho Ram? Gulzari Mal, 
the brother of Nainsukh Das, brought a suit and obtained a 


_decree for a fourth.share of the property. After this, on the 


16th of October, 1891, Madho Ram- sold the remaining three- 
fourths share to the defendant No.1. The plaintiff, who is 
one of the sons of Kishen Lal, brought the suit which has 
given rise to this appeal for a twelfth share of the property on 
-the ground that the sale by Madho Ram was not binding on 
‘him. 

The court of first instance dismissed the suit bolding that 
sat the date of the sale impugned by the plaintiff he had no 
‘interest in the family property, he- not having been born at 
that date and that therefore he had no right of suit. This 
judgment was affirmed by the lower appellate court and on 
:appeal to this Court the decree of the lower appellate court 
was affirmed. 

The plaintiff has preferred this appeal under the Letters 
Patent. The learned Vakil for the appellant in support of 
the contention that the plaintiff is entitled to maintain the 
suit, relies upon a passage in the Mitakshara to which refer- 
cence is made in the judgment of our learned colleague. That 
passage in our opinion does not support the plaintiff's conten- 
‘tion. -He further relies upon a decision of the Calcutta High 
;Court in Hurodoot Narain Singh v. Beer Narain Singh (*). 
That case in our opinion has no bearing upon the question 
before us. There it was held that a Hindu father had no 
power to settle ancestral property by conveyance in his life- 
time or by a will to take effect after his death without the 
consent of all his sons living at the time ; and where such a 


“settlement was not assented to by the sons living at the time 


and another son was afterwards born, no subsequent assent of 

the former would be binding on the latter. That is not the 

case here. The learned Vakil also relies upon a sa of the 
(1) [1869] 11 W. R., 480. 
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learned Judges who decided the case of Bunwari Lal v. Daya 


- Sunkar (2). The dictum is to the effect that an alienation, if 


invalid, because made without the consent of all the co-par- 
ceners then in existence, can be set aside even at the instance 
of another co-parcener who was born subsequent to the 
alienation. The authority cited for this view is the case of 
F[urodoot Narain Singh v. Beer Naratn Singh, to which we 
have referred. That case, as we have pointed out above, did 
not decide the question whether an alienation made at a time 
when a co-parcener was not in existence could be questioned 
by such a co-parcener, It seems to us to be clear that a 
plaintiff can question the validity of an alienation of such 
property only in which he had an interest at the date of the 
alienation. If his interest came into existence subsequently 
to the alienation, he cannot question the validity thereof. As 
‘Mr. Mayne observes in his well-known work on Hindu Law, 
7th edition, p. 449, “ A son cannot object to alienations valid- 
ly made by his father before he was born or begotten 
because he could only by birth obtain an interest in property 
which was then existing in his ancestor. Hence, if at the 
time of the alienation there had been no one in existence 
whose assent was necessary or if those who were then in 
existence had consented, he could not afterwards object on 
the ground that there was no necessity for the transaction.” 
The same view was held by this Court in Chattarpal Singh 
v. Natha and others (1). In that case BLAIR and BURKITT, 
JJ., held that the plaintiffs not being in existence at the date 
of the mortgage, which was impugned in that case, had no 
right or interest in the property and were not therefore 
entitled to possession of it. As the alienation now in question 
was made so far back as 1891, the presumption would be, in 
the absence of any evidence to the contrary, thateit was 
made with the assent of the other co-parceners then alive. 
This presumption is strengthened by the fact that the plain- 
tiffs father, who is still alive, never questioned the validity 
of the transaction. Under these circumstances we are of 
opinion that the view taken by our learned colleague in this 
case is perfectly correct and is in accordance with Hindu Law, 
We accordingly dismiss the appeal with costs. 
Appeal dismissed, 
(2) [1g09] 13 C. W. N., 815. (1) [1906] A. W. N., p. 26. 
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MAHANT RAM CHOUDHKI 
VErSUS 
JOTI PRASAD AND OTHERS.* 


Torts—Nuisance—Suit for remgval of—public nimsance—private 
action—ipecial inconvenience—m king a detour, 


When a public road is obstructed, private action cannot be maintained 
in respect of it by a person unless he suffers particular damage beyond 
what is suffered by him in common with all otner parsons affected by the 
nuisance. Stopping a highway, however, and thereoy rendering it neces- 
sary for a person to mike a detour is such a. special damige as would 
justify him in instituting a suit for removal of the obstruction—Hart v. 
Basset, 13 Jones’ Reports, 156; Blagrave v. The Bristol Waterworks 


Company, 1H. and N., 369, referred to. , 

APPEAL under section 10 of the Letters Patent from the 
judgment of Mr. Justice Karamat Husain, confirming a decree 
of E. O. E. Leggatt, Esq, District Judge of Saharanpur, who 
reversed 2 decree of S. P. O'Donnell Esq., Subordinate Judge 
of Dehra Dun. 

The plaintiffs-respondents were owners of the temple of 
Raghunathji at Hardwar, Beyond the grounds of the temple 
was a plot of land, marked R. S. on the survey maps of 
1884. Round this plot ran a public road. Across the plot 
R. S., which belonged to the defendant was a track which 
-was used as a short cut tothe temple by pilgrims. The 
servants and tenants of the plaintiffs also were in the hab't of 
using. the tracx. In 1903, the defendants put up certain huts 
with fences around them and thus blocked the passage com- 
pletely. Subsequently, he removed the fences, the foot pas- 
senger’s could use the path thus left open, but wheeled traffic 
had to go by the modern and longer road, thus making a 
circuit of about half a mile. : 

The plaintiffs sued for a declaration of a right of way over 
the road R. S. and an injunction for a demolition of the huts 
erected by the defendant on the ground that it inconvenienced 
them, their tenants, and servants in so far as they had to take 
a longer route than before. 


© L. P. A. 52 of 1910. " 
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The first court found that the road R. S. had once been a 
public way and was still so, and dismissed the suit as no 
special damage had been made out. 


The lower appellate court decreed the suit and his decision 
was affirmed by Karamat Husain, Judge, who delivered the 
following judgment :— 


KARAMAT HWSAIN, J.—This was a suit for an injunction and for the 
removal ofthe obstructions made by the defendant. In paragraph 4 of 
the plaint the plaintiffs stated as follows :--“ This unlawful actis likely 
to cause great loss to the plaintiffs. The plaintiffs and their servants 
and tenants and the pilgrims are put to much inconvenience.” It is now 
admitted that the way regarding the obstruction of which the suit was 
brought is a public way and not a private one. The finding of the lower 
appellate court with reference to the particular damages suffered by the 
plaintiffs is in the following terms :—“ It appears that persons coming 
from the direction of Hardwar and bound for plaintiffs temple and 
Dharamshala would, if cut off from access by the R. S. road, be obliged 
to go along the more modern road towards the Baghpur turning and 
then turn to the right and come back through the Rikhi Kesh village to 
their destination. It would bea larger and more circuitious route than that 
by R. S., the lower court puts the difference at possibly half a mile, and 
although the inconvenience is perhaps not very great, still there is 
substantial damage such as would entitle the plaintiffs to a decree.” The 
learned advocate for the appellant argues that the finding does not show 
that the plaintiffs suffer any greater inconvenience than other members 
of the public, and that therefore the plaintiffs have no cause of action. 
The plaintiffs their servants and tenants are residing on the premises of 
the temple, and so far as the user of the public road is concerned, they 
have the same right as any other of His Majesty’s subjects. But when 
the plaintiffs, their servants and tenants are obstructed in bringing their 
carts and e##as from the short road R. S.a greater inconvenience and 
a substantial loss of time must be caused to` them, and these to my mind 
constitute a particular damage beyond that which is suffered by other 
members of the public, see Absul Miah v. Nasir Mahommed (1) followed - 
in Gopal Chandra Naskar and others v. Gajadhar Man (2). See also 
Caledonian Railway Co, v. Walkers Trustees (3), where Lord Selborne 


` observes :—“ The obstruction by the -execution of the work, ofa man’s 


direct access to his house or land whether such access be by a public road 
or by a private way is a proper subject for compensation.” The result 
is that the appeal fails and is dismissed with costs. 


Defendant appealed. 
Sham Nath Mushran (with him Motilal Nehru,) for the 


appellant. 


(1) [1895] I. L. R., 22 Cal., 551. (2) 11 C. L. J. Notes, 27. 
e (3) L. R., 7, App. Cases, 259, at p. 276, 
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In so far as the road wasa public one, no civil suit was 
maintainable unless special damages were proved, Mere incon- 
venience was no ground. 

Satku Valad Kadir Sausare v. Ibrahin Aga Valad Mirsa Aga, [1877] 
I. L. R. 2. Bom. 457- 

Mahomed Alam v. Dilbar Khan [1901] 5. C. W. N., 285. 

Siddeswara v. Krishna, | JIL L. R. 14 Mad., 177. 

Bhavan Singh y. Narotiam Singh and another, [1gog] L-L-R, 31 All., 444. 

Hubert v. Groves, 1 Esp., 148. 

Ricket v. The Metropolitan Ry. Co., L. R., 2 H. L., 188. ° 

The little inconvenience that the plaintiff suffered here 
he suffered with the other members of the public. Special 
damage meant damage particular to the position of the plain- 
tiff in his relation to the obstruction. 


B. E. O'Conor (with him W. Wallach), for the respondent, 
was not called on. 


The judgment of the Court was delivered by 


STANLEY, C. J.—This is an appeal under the Letters Patent. 
The plaintiffs respondents are the managers of the temple 
of Lachmi Narain and of lands and shops appertaining thereto 
and also of another temple, all situate at Rikhi Kesh. The 
defendant-appellant is Mahant of the Bharatji temple at 
Rikhi Kesh and the zamindar of Rikhi Kesh. There isa 


public road leading from the temple of the plaintiffs which ° 


was obstructed by the defendant, he having erected thereon 
some buildings. The suit out of which this appeal has arisen 
was- instituted for the purpose of having the obstruction 
removed and of obtaining a perpetual injunction restraining 
the defendants from obstructing the way in future. The court 
of first instance dismissed. the plaintiffs claim but upon appeal 
the lower appellate court reversed that decision. A second 
‘appeal was then preferred which came before the learned 
Judge against whose decision‘this appeal has been preferred. 
He held that as the plaintiffs, their servants and tenants, who 
lived on the premises connected with the temple, were 
obstructed in bringing their carts and ekas by the road 
in question which was a shorter route, the plaintiffs thereby 
suffered greater inconvenience and more substantial loss of 
time than-would be suffered by the ordinary members of 
the public, 
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Civil. The grounds, upon which this appeal under the Letters 
Sai: Patent is supported are, that it is not shown that the plaintiffs 
= suffered any special inconvenience or injury from the obstruc- 
Jahant Ram . ‘ : . 
Chöudhri tion. Itis well-settled law that in the case of a public road 
v. a private action cannot be maintained in respect of an 
oti Prasad. 


obstruction to it by a person unless he suffers particular 
damage beyond what is suffered by him in common with 
all other persons affected by the nuisance (see Bhawan Singh 
v. Narrotam Singh (1), also Gehanji Bin Kes Patil v. Ganpati 
Bin Lakskuman (2). In this case it is found by the lower 
appellate court that the plaintiff did suffer special inconvenience 
` and injury from the obstruction, and it is obvious that this 


Stanley, C J. 


is so ; they occupy the premises belonging to the temple, and 
it is necessary for them to use carts for the supply of provi- 
sions and ekas for their servants and tenants and the detour 
which they were obliged to make by reason of the obstruc- 
tion caused to them not merely loss of time but particular 
inconvenience. In view of this we think that our learned 
brother was right inthe decision at which he arrived. He 
upheld the view of the lower appellate court. The cases of 
Hart v. Bassett (8), and Blagrave v, The Bristol Waterworks 
Company (*), show that the stopping of a highway and thereby 
rendering it necessary fora person to make a detour was 
such special damage as justified him in instituting a suit for 
*the removal of the obstruction. We dismiss the appeal with 


costs. 
S. M. 
Appeal dismissed. 
(1) [1909] I. L. R., 31 AL., 444. 
(2) [1875] I. L. R., 2 Bom., 469. 
(3) 13 Jones’ Reports, 156. 
: (4) [1856] 1 H. and N., 369. r 
e d 
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| CHEPHUR AND OTHERS 
VEITSUS 


ABDUL HAKIM AND OTHERS.” 


Pre-emption—wajib- ul-arz—Jnlerpretation of docum®nt—Partition of vill- 
age—new wajib-ul-arz prepared after partition. 

The determination of an alleged right of pre-emption must depend 
upon the particular circumstances of each case and the evidence adduced 
in support of the pre-emptive right. 

The wajté-ul-ars of a village before partition provided for pre-emption 
in the following way: “Rights of co-sharers as among themselves on 
the basis of custom or of agreement. The custom of pre-emption obtains. 
In case of sale of property by a co-sharer, another co-sharer in the 
mauga can bring a suit for pre-emption. If he offers a low price, then 
the vendor can sell the property to a stranger.” The village was sub- 
sequently split up into three mahals by perfect partition. New wajtd-ul- 
arzes were drawn up after partition, and the condition as to pre-emption 
ran as follows :—“ Rights of co-sharers in/er se based on custom or 
agreement. The custom of pre-emption prevails. In this case one co- 
sharer sells his share (%4akiaź), another co-sharer in the wllage (4issedar 
sharik mauga) can claim pre-emption. Ifhe offers a smaller price the 
seller can sell it to a stranger.” The plaintiff-pre-emptor was a co- 
sharer in one of the mahals, and the property sold was situate in an- 
other mahal. The vendee was a stranger to the village. 'The entire, 
body of co-sharers in the village were Muh ammadans of the same stock, 
and continued so up to the time of partition :— 

Held, upon a construction of the language of the wajib ul-arz and 
the circumstances of the case that the intention was to exclude strangers, 
and that the rule of pre-emption, as it had existed, was to prevail. 


FIRST APPEAL from a decree of Babu Hari Mohan Banerji, 
Additional Subordinate Judge of Cawnpore. 


Suit for pre-emption. 
The facts of the case are as follows :— 


A village was partitioned into three mahals in 1888. The 
wajib-ul-arses prepared subsequently to the partition were 
exactly the same as the earlier wasib-ul-ars of the village. 
In that wasid-ul-arz a right of pre-emption was given to 
co-sharers “among themselves.” 
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On a case of sale arising in one of the mahals a co-sharer 
in another mahal sought to pre-empt it and his claim was 


allowed by the court below. The defendant vendee appealed 
to the High Court on the ground that being a co-sharer in a 


different mahal, the pre-emptor was precluded from bringing . 


the suit by the provision in the wa7ib-ul-ars that the right 
was to be confined to co-sharers “ among themselves.” 


Govind Prasdd, for the appellants, 


The words of the wajt6-ul-ars limited the right to co-sharers 
in the mahal. 
Sahib Ali and others v. Fatima Bibi, [1909] I. L. R. 32 AlL, 63. 
Ausert Lal and others v. Ram Bhajan Lal ana others, [1905] 
I. L. R., 27 All, 602. ` 
Dori and others v. Jivan Ram, [1910] I. L R. 32 All, 265. 
Badri Pershad v, Hashmat Ali, [1904] 1 A. L. J. R., 33. 
Mathra Prasad v. Nem Chand and others [1905] 2 À. L J. R267. 


B. E. O.Conor (with him M. L. Agarwala), for the repondent. 


No gradation in class of persons seeking to pre-empt was 


specified. The only idea was to keep strangers out and the . 


vendor was, selling toa stranger. The actual word. used was 
“mauza,” 


The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit for pre- 
emption of a share in the village of Mendla Patti in the district 
of Fatehpur. The vendee is a stranger to the village, while 
the pre-emptor is a share-holder in a mahal of the village, 
but not in the mahal in which the property which has been 
sold is situate. A partition of the village was effected in 
the year 1888, but prior to that partition, the wajth-ul-arg 
of the village had a provision in regard to pre-emption. The 
chapter in it dealing with pre-emption is headed “ Rights of 
co-sharers as among themselves on the basis of custom or of 
agreement, and the custom is set forth as follows :—“ The 
custom of pre-emption obtains. Incase of sale of property 
by a co-sharer, another co-sharer in the mauza can bring a 
suit for pre-emption. If he offers a low price, then the vendor 
can sell the property to a stranger.” Upon partition of the 
village three mahals were formed, and in one of these mahals 
ethe plaintif is aco-sharer. This mahal, however, is not, as 


i 
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we have said,-the mahal in which the property sold is situate. 
,Upon-partition.a new wajib-ul-arz3 was framed’, and it. is. 
largely upon the language of this wayzb-ul-ais that the argu- 
ments before us have been.based. [t is practically in identi- 
cal terms with the. older wajıb-ul-arz of 1876, so far as regards 
the custom set forth therein as to the right of pre-emption. 

The, chapter is headed “Rights of co-sharers inter se 
based on custom or agreement,’ and the material portion 

of the paragraph dealing with pre-emption runs as follows :—. 
“The custom of pre-emption prevails, In case one Co» 
sharer sells his share (Aekiat) another co-sharer in the. 
village (Aissadar sharik manga) can claim pre-emption. If he, 
offers a smaller (sic) price, the seller can sell it toa stranger.” 
Now it has been repeatedly held that the determination of an 

alleged right of pre-emption must depend upon the particular 
circumstances of each case and the. evidence adduced in 
support of the pre- -emptive right. We apply that rule to the 
case before us. It is clear that under the older wayzb-4Larz 
of 1876, upon the sale of a share in the village any co-sharer 
in the village had a right to pre-empt. There was, as it has 
been said, no gradation of parties to exercise the right. In 
the later wajib-ul-ars of 1888 the same right’ is maintained 
by the co-sharers' in the mahal in respect of which the wayzd- 
ul-arz was prepared. The language of the wayed-ul-ars is 
clear and explicit. It gives the right of pre-emption, in case 
of a sale to a stranger, to a sharer who is a sharer in the 
village, and to no other party. From its language we gather 
that ‘it was the intention of the parties that the rule of pre- 
emption, as it had existed should continue to prevail. In 
the column for observations are to be found the words 
“as before” which indicate that the old custom was to 
prevajl, It has been stated by the learned Counsel for the 
respondents and not contradicted that the co-sharers in the 
village in 1876 were,Muhammadans, belonging to the same 
family, and that in 1888 the representatives of the same fami- 
ly were the sole proprietors of the village. If this be the 
case, then it seems to us to throw some light upon the wazió- 

ul-arz which is before us. As the entire body of co-sharers in 
the village were Muhammadans of the same stock and con- 


tinued so up to the time of partition, it seems very probable 
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that their intention in adopting the custom to be found in the 


_ earlier waztb-ul-arg was to exclude strangers, and to confine 


the right of pre-emption to the sharers in the village, whether 
they belonged to the same mahal or not. In view of the 
language of the zwayib-u/-arzs and of the circumstances, we 
think that the court below tightly interpreted it. 


It is very difficult to distinguish the case from that of 
Janki v, Ram Partap Singh(!). In that case in a village which 
consisted of two attis, or mahals, the wayid-u/-ars recorded a 
custom of pre-emption to the effect that in the case of a sale 
or mortgage by a shareholder, a claim for pre-emption might 
be brought by persons mentioned in several categories and 
ultimately by shareholders in the village. The village was 
subsequently divided into more mahals but no new wajtb-ul- 
arg was framed. It was held by one of us and by RICHARDS, 
J., that a co-sharer in the village had a right of pre-emption 
as against a stranger, even though he did not own a share 
in the mahal in which the property sold was situate. 

For the foregoing reasons we hold that there is no force in 
the appeal and we dismiss it with costs, 


S. M. Appeal dismissed, 
(1) [1905] I. L. R., 28 All., 286. 
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UMDA BEGAM 
Ver sus 


MUHAMMADI BEGAM AND OTHERS.* 


Mahomedin Law—Sunnis— Dower no stipulation at marriage—prompt or 
deferred—Resumption—Ciril Procedure Code ‘V of 1908), Or. IT, R. 2 
—Estoppel., 


According to Mahomedan Law, in the case of Sunnis, when at the 
time of marriage the payment of dower has not been stipulated to be 
deferred, payment of a portion of the dower must be considered prompt ; 
and the amount of such portion is to be determined with reference to 
custom : where there is no custom it must be determined by the court with 

reference to the status of the wife and the amount of the dower. 

Eidan v. Mashar Husain, 1. L. R. 1 All, 483, and = Tauth-un-nissa v. 
Ghulam Kambar, 1, L. R. 1 All., 506, followed. 

Where, therefore, a Mahomedan lady belonging to the Sunni sect had 
brought a suit in the lifetime of her husband in respect of portion of her 
dower as payable to her promptly, it not having been settled at the time 
of marriage whether the whole of her dower was to be prompt or deferred, 
and the suit was decreed, Ae/d, that a subsequent suit by her to recover 
the balance of her dower was not barred under Or. II R. 2, Code of Civil 
Procedure, 1908, on the ground that the whole of it was not exigible at 
the time when the first suit had been brought. 

Held further that the defence to the previous suit having been that 
the whole of the dower was deferred, and the court having held that a 
fifth only of it was prompt, it was not open to the defendants to dispute 
the correctness of the plaintiff's contention that the whole amount of her 
dower was not payable at the date of the former suit. 

FIRST APPEAL from a decree of Babu Nihal Chandra, Sub- 
ordinate Judge of Moradabad. 


Suit for recovery of dower. 


The facts and arguments appear sufficiently from the 
judgment. 


Nawab Abdul Majid, for the appellant. 

C. Dillon and Abdul Raoof, for the respondents. 

The judgment of the Court was delivered by ` 

BANERJI, J— This appeal arises in a suit brought by the 


plaintiff-appellant for a portion of her dower, She is the 
widow of Muhammad Ali Bahadur Khan, and it is admitted 


that the amount of her dower was Rs. 1,25,000. During the « 


* F. A. No. 301 of 1909. 
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lifetime of her husband she brought a suit in 1886 to recover 
Rs. 25,000 out of her dower, which she said was payable to her 
as it had not been settled at the time of her marriage whether 
her dower was to be prompt or deferred. In answer to her 
claim her husband alleged that according to the contract 
entered into by the parties atthe time of the marriage the 
whole amount of ,the dower was deferred. The court over- 
‘ruled this conterftion and made a decree in the plaintiff's favour 
on the 26th of June, 1886, holding that the amount claimed 
was recoverable under the rules of Muhammadan law govern- 
ing the parties. Muhammad Ali Bahadur Khan having since 
died, the plaintiff brought the suit out of which this appeal has 
arisen to recover Rs. 30,000 out ofthe balance of her dower 
and she relinquished her claim to any sum in excess of that 
amount, 


The suit was defended on the ground, among others, that 
the whole amount of the plaintif’s dower was recoverable at 
the time when she instituted her suit in 1886, and that as she 
did not claim the whole amount of her dower in that suit the 
present claim is barred by the provisions of Order 2, Rule 2 of 
the Codeof Civil Procedure, 1908, which corresponds with 
section 43, Act XIV of 1882. This contention has found 
favour with the court below which h as dismissed the claim. 


This appeal is preferr ed by the plaintiff, and it is urged that 
the court below has erred in holding that the whole amount 


. of the dower was recoverable at the time when the suit of 


e ’ 


1886 was instituted, In our opinion this contention is well- 
founded and the weight of authority is in support of it. In 
Eidan v. Mashar Husain (1), Sir ROBERT STUART, C. J, and 
PEARSON, J., held that when at the time of marriage the pay- 
ment of dower has not been stipulated to be deferred, epay- 
ment of a portion of the dower must be considered prompt ; 
and the amount of such portion is to be determined with 
reference tocustom: where there is no custom it must be 
determined by the court with reference to the status of.the 
wife and the amount of the dower. 


The same view was held by PEARSON and OLDFIELD, JJ., 
in Taufik-un-nissa v, Ghulam Kambar (2). This is in accord- 


(1) [187g 1: L. R., 1 Al., 483. (2) [1877] 1. L. R., 1 AIL, 506, 
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ance with what is stated in Mr. Amir Ali’s work on Muham-_ 


madan law, Vol. II, page 483. The learned author observes : 
« Under the Hanafi doctrines, each case will be decided on its 
own individual merits. ‘ When it has been explained how 
much of the dower is prompt that much should be promptly 
paid, When this has not been done, regard should be had to 
the [qualifications of the] woman and the dower mentioned in 
the contract, with the object of determining how much of 
such dower should be considered prompt in the case of such 
woman ; and the amount so determined is to be. prompt 
accordingly, without regard to the proportion of a fourth or a 
fifth, but what is customary is also to be considered.”’ In 
support of this view he refers to the Fatawai Kazi Khan, the 
Fatawai Alamgiri and the Radd-ul-Muhtar. He distinguishes 
the rule of the Hanafi School from that of the Shia School, 
under which the whole of the dower is considered prompt, 
when the nature of it is not mentioned in the contract of 
marriage, that is, how much of itis prompt and how much 1s 
deferred. [he same doctrine of the Hanafi School is also 
stated in Baillie’s Muhammadan Law (Hanifeea), p. 127, and 
in Shama Charan Sarkar’s Tagore Law Lectures, 1873, p. 359. 

The parties to this case are governed by the Hanafi doc- 
trines, they being Sunnis. Therefore the rule referred to 
above applies to them and not the doctrine of the Shia 
School. 

Mr. Dillon, the learned counsel for the respondents, relies 
on a passage on Sir W ‘liam Macnaghten’s Principles and 
Precedents of Muhammadan law, page 59, and also on the 
case of Mirsa Bedar Bukht v. Mirza Khurrum Bukht (+). 
In Macnaghten’s Muhammadani law it is stated that where it 
was not stipulated at the marriage whether the dower was to 
be prompt or deferred, the whole amount of the dower should 
be regarded as prompt. This undoubtedly is the rule of the 
Shia School of Muhammadan law. As pointed out in the 
Tagore Law Lectures for 1873, no authority is cited in support 
of the view propounded in Sir William Macnaghten’s work, 
and it may be that the proposition which he lays down is the 
rule of the Shia School. In Mirza Bedar Bukht v. Mirza 
Khurrum Bukht their Lordships of the Privy Council after 


(1) [1873] 19 W. Ra 315- \ 
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referring to the passage in Macnaghten’s Muhammedan 
law, at page 59, relied upon by the learned Counsel fo; 
the respondents, held thut when it is not stated 
whether the dower is to be prompt or deferred, the whole 
amount of the dower should be held to be prompt. That 
case wa: manifestly one governed by the Shia School of 
Muhammadan Law. The parties to it were, as the judg- 
ment points out, members of the royal family of Oudh, and it 
is well-known that the royal family of Oudh, followed the 
Shia School of Muhammadan law, see Introduction to Baillie’s 
Muhammadan Law (Jama). That case, therefore, must be 
regarded as an authority in the case of persons subject to the 
Shia School. 


The ruling of their Lordships was followed by the: Madras 
High Court in Masthan Sahib v, Assan Bivi Ammal (1). The 
arguments of counsel in that case clearly show that it was a 
case to which the Shia law applied. These rulings, therefore 
do not support the respondent’s contention. 


In /uayat Husain v. Muhammad Husain (2), which 
is also relied upon by Mr. Dillon, a Bench of this Court held, 
following the decision of their Lordships of the Privy Council 
to which we have referred and the dictum in Macnaghten’s 
Principles and Precedents of Muhammadan law, that where 
it was not expressed whether the payment of dower was to be 
prompt or deferred, it must be held that the whole was due 
on demand. It does not appear from the report or from the 
paper book of the case, to which we have referred, whether - 
the parties to it were governed by Shia doctrines or by the 
doctrines of the Hanifia School. If the learned Judges in- 
tended to lay down asa general rule applicable to all Muham- 
madans that the whole amount of the dower ina cas like 
this was to be deemed to be prompt, we are, with al] deference, 
unable to agree with them. As we have pointed out above 
the decision of their Lordships of the Privy Council, which 
the learned Judges followed, related to tite case of -persons 
governed by the Shia law, according to which the whole 
amount of the dower would, in such circumstances, be deem- 
ed to be prompt. But the weight of authority, as shown 


(1) [1899] I. L. R., 23 Mad., 371. (2) [1889] A. W. N., 153. 
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above, in the case of persons of the Sunni persuasion, is in 
favour of the view that the amount of dower payable toa wife, 
where it was not settled at the time of the marriage whether 
it was to be prompt or deferred, would be regulated by custom, 
or in the absence of custom by the status of the parties and 
the amount of the dower settled. In this view the court 
below was wrong in holding that the whole amount of the 
plaintiff's dower was payable to her when she instituted her 
suit in 1886, and that her present claim offends against the 
rule laid down in Order 2, Rule 2. 


We may also observe that the decision in the previous 
suit precludes the defendants from raising the contention 
which they put forward. One of the issues laid down in 
that suit was what was the amount of dower which the 
plaintiff could at time of that suit claim according to 
Muhammadar law, legal enactments and custom, The 
defendants’ case was that the whole amount of the dower was 
deferred. -The court repelled that contention and held that 
the plaintiff was entitled to claim Ks. 25,000, ie., one-fifth of 
the whole amount of her dower. This was the case of the 
defendants. In the face of that decision, it seems to us that 
it is no longer open to the defendants to dispute the correct- 
ness of the plaintiff’s contention that the whole amount of 
her dower was not payable at the date of the former suit. 


We accordingly allow the appeal and set aside the decree 
of the court below, and as the suit was erroneously decided 
on a preliminary ground, we remand it to that court under 
the provisions of Order, 41 Rule 23 of the Code of Civil 
Procedure, with directions to re-admit it under its original 
number in the register and dispose of the other questions 
which arise in the case according to law. The appellants 
will Rave their costs of this appeal. Other costs will abide 
the event. 


Appeal decreed—Cause remanded. 
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RAM KISHUN 
Versus 
BAI] NATH AND ANOTUER.* 


Companies Act (VI of 1852), section 4—Associalion, meaning of— Unre- 
istered association for loss or gain—Suit not maintainable, 


"To constitute an ‘association’ within the meaning of section 4 of the 
Indian Companies Act, the existence of a legal relation between more 
than twenty persons, giving rise to joint rights or obligations or mutual 


rights and duties is absolutely necessary.” 
Neclamega Sastri v. Appiah Sastii, I. L. R., 29 Mad., 477, relied on. 


Hence, in a suit to recover a sum of money upon the allegation that 
the plaintiffs and some two hundred others had combined together and 
contributed money for the purpose of carrying on a business, the agree- 
ment being that they would share in the profits or loss of the business, 
held that the plaintiff was a member of an ‘association’ and that it being 
unregistered, the suit was not maintainable. 

CIVIL REVISION against the order of Babu Prag Das, 
Judge, Small Cause Court of Allahabad. 


Balram Chandra Mukerji, for the applicant. 
M. L. Agarwala and Damodar Das, for the opposite pary, 


The following judgment was delivered by 


‘GRIFFIN, J.—This is an application for revision of the 
order of the learned Judge of the Court of Small Causes of 
Allahabad dismissing the plaintiffs suit for recovery of the 
sum of Rs, 87-8. The plaintiff alleged that he and some two 
hundred others combined together and contributed money in 
shares of Rs. 20 each for the purchase and sale of Railway 
sleepers and wire, the agreement being that the sharehelders 
were to share in the profits or loss of the business. The 
management of the business was in the hands of the defend- 
ants. They announced to the shareholders that the business- 
had resulted ina loss. They paid off certain share-holders 
the sum of Rs. 13-12 per share deducting Rs. 6-4 per share 
for loss. The plaintiff however was not paid anything and 
he sued to recover the sum of Rs. 87-8 which includes the sum ` 

* Civ. Rev. No. 93 of 1910. 
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of Rs. 5 as interest. The lower court has held that the 
association of which the plaintiff was a member was one the 
registration of which was obligatory under the provisions of 
section 4 of the Indian Company’s Act and that as the 
Company was not registered the plaintiff could not succeed. 
On behalf of the applicant I have been referred to a Full 
Bench ruling of the Madras High Court in Mgelamega Sastri 
v. Appiah Sastri (1), where it was held “ To constitute an as- 
sociation within the meaning of section 4 of the Indian Com- 
pany’s Act, the existence ofa legal relation between more than 
twenty persons, giving rise to joint rights or obligations or 
mutual rights and duties is absolutely necessary.” . To apply 
this test to the present case it is desirable to ascertain as far as 
possible the exact terms of the association of which plaintiff 
was a member. The plaintiff was examined in the.Court 
below and he then stated :—“ There were 250 or 200 or. 
more share-holders. Each share-holder paid Rs. 20. It was 
entered into with the object of purchasing Railway 
sleepers and wire and two persons out of the share-holders 
were appointed managing members to purchase and sell and 
to divide the loss or profits among the share-holders.” I pre- 
sume that the two persons mentioned in the deposition were 
the two defendants in this case. It appears to me on the 
plaintiffs own showing that he was a member of an associ- 
ation of more than-twenty persons which was formed for the 
purpose of carrying on a business and had for its object the 
acquisition of gain for the association. Applying the test 
laid down in the decision of the Madras High Court quoted 
above it would appear that the agreement between the mem- 
bers of that association gave rise to the right of each share- 
holder, to share in the profits and to the obligation of bearing 
loss according to the result of the business. I think the 
decision of the Court below is right. I dismiss the applica- 


tion with costs. 


Application dismissed, - 


(1) [1907] I. L. R., 29 Mad., 477. 
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a Cull i CHATER BHUJ AND ANOTHER 

was VEFSUS 
November, 24. CHHATERJIT. AND oTHERS,* . 
Richards, J. Hindu Law—Gift—in favour of an idol which is tò be subsequently 


aaa J. consecrated— Possession to manager. 


A gift vas made in favour ofan idol which was to be consecrated 
subsequently and a person was appointed manager of the property which 
was put in his possession, Ae/d tbat the gift was valid though made during 
the lifetime of the donor, and created a trust for the worship of the idol 
which was to be consecrated and placed in a temple. Mohar Singh v, 
fet Singh, 7 A. L. J. R, 296 ; Bhupati Nath v. Ram fal, I. L. R., 37 Cal, 
128, F. B., applied. . 

SECOND APPEAL from a decree of J. C. Smith, Esquire, 


District Judge of Jhansi, modifying a decree of Babu Udit 
Narain Singh, Subordinate Judge of Jhansi. 


Suit for possession and setting aside a deed of endowment. 

Mathura Prasad and Chhaterjit acquired certain share 

in a village. They madea gift of itin favour of “Thakur 

Ramlalaji Mandir (or Dewalaya), mauza Kailiya,”. an idol 

which was not then in ‘existence, and appointing one 

e Bhola as peyar¢ and manager of the said idol, made over 

the property to him for the idol. After Mathura Prasad’s 

death his widow and the other donor, Chhaterjit, sued to have 

' the gift set aside on the ground that the gift was void. The 
courts below set aside the gift, 

Defendants appealed. 


Sundar Lal (with him Te; Bahadur Sapru), for appellants, 


The validity of the gift did not depend on there *being 
any idol of that name; the gift was in favour of a specific 
deity. He relied on 

Mohar Singh v. Het Singh, [1909] 7. A. L. J. R, 296. 

Bhupati Nath Smrititirtha v. Ram Lal Mitra, [1909] 1.L.R., 37 Cal., 128. 

These were cases of wills, but on principle there was no 
difference between a bequest and a gift of this kind, 


Respondents were not represented, 


~ 
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The judgment of the Court was delivered by 


TUDBALL, J. —This appeal arises out of a suit brought for 
possession of certain property on the setting aside of a 
deed of endowment, dated the 5th of December, 1905. The 
suit was based on two grounds; first of all that undue 
influence and fraud had been practised, and 2ndly, that on 
the date of the endowment the image had not been duly 
consecrated and that therefore under Hindu Law the gift 
was invalid. The lower appellate court held that no fraud 
or undue influence had been established, but found that the 
idol had no legal existence at the time.of the execution of 
the gift and that therefore the gift isinvalid under the Hindu 
Law. 

On appeal it is urged that in view of the ruling of this 
Court in Mohar Singh v. Het Singh (1), which followed the 
ruling of the Calcutta High Court in Bhupati Nath Smriti- 
tirtha v. Ram Lal Mitra (*), the decision of the lower court 
is wrong. The only difference between the case which is 
now before us and those cases which were the subject-matter 
of the two above-mentioned decisions, is that the gift in the 
latter cases came into force on the death of the donor, 
whereas in the present case the gift was made during the 
life-time of the donor. In principle there.is no difference 
whatsoever between the two cases. A trust was clearly 
created in the present case for the worship of an idol which 
was to be consecrated and placed in a temple, and the ori- 
ginal defendant, Bhole, was made manager and trustee 
thereof. 

Following the two above-mentioned clecisions we hold 
that the lower court was in error on this point of law and 
therefore the suit should have been dismissed. 


We allow the appeal and set aside the decrees of the 
courts below, the plaintiffs suit standing dismissed with costs 

_in all courts. 
M. L. S. Appeal allowed, 


(1) [1909] 7A. L. J. R., 296. 
(2) [1909] I. L. R, 37 Cal, 128, 
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MAHARAJA OF BENARES 
VEFSUS 
BALDEO PRASAD." 


Agra Tenancy Act (TI of 1901), section 177—Appeail—Question of proprie 
fary title—Jus tertii pleaded by defendant—Third pe son added- as a 
defendan!-—Question decided against latter. 


B sued atenant for assessment of revenue on the ground that he 
was, the zemindar of the village in which the land was situate. The 
defendant pleaded that the Maharaja of Benares was the zemindar and 
the plaintiff was not entitled to bring the suit. The Maharaja was added 
as a defendant. The court of first instance decided in favour of the 
plaintiff. The Maharaja fled an appeal in the Judge’s Court. Beld 
that the question raised in the suit was a question of proprietary title 
which arose directly and substantially in the suit and an appeal lay to 
the District Judge. 


_ 


APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice Griffin, reversing a decree of G. A. 
Paterson, Esq., District Judge of Benares, who reversed a 
decree of Shah Wahid Alam, Assistant Collector, first class, of 
Benares. 


Suit for assessment of revenue, 


The material facts appear from the judgment of 


GRIFFIN, J.—This is a plaintiffs appeal arising out of a suit instituted 
under sections 150 and 158 of the Tenancy:Act. The plaintiff's claim was 
that the defendants shculd be assessed to revenue in respect of certain land 
in their possession. According to the plaintiff he was the zamindar of the 
land in dispute and the defendants had no right to hold it free of revenue. 
The defendants pleaded that the Maharaja of Benares was the zamindar 
and'that they were entitled to hold the land rent and revenue free The 
Assistant-Collector decreed the Suit. There was an appeaf to the 
Commissioner who remanded the case with directions that the Maharaja 
of Benares be made a party. This was done and the Assistant-Collector 
again decreed the suit. The Maharaja of Benares appealed to the 
Commissioner who returned the memorandum of appeal with directions 
that it should be presented to the District Judge. The latter has now 
decreed the appeal preferred to him by the Maharaja of Benares. The 
plaintiff comes here in second appeal. It appears that in the Court of 
the Assistant Collector certain public records were produced and it was 


| 


“L, P, A. No. 149 of 1909, 
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on the strength of the entries in these records that the Assistant Collector 
decided the case in favour of the plaintiff. No copies of these entries 
however were placed on the record, so that when the case came before the 
District Judge there was practically no evidence on the record to support 
the finding of the- Assistant Collector. The District Judge was asked to 
receive certified copies of the entries in the public records but he refused 
todoso. This refusal is made one of the grounds of appeal to this Court. 
I think that under the circumstances of the case the learned District 
Judge would have, exercised a proper discretion in receiving certified 
copies of the entries in the public record which had been inspected by the 
Assistant Collector. 


The next ground of appeal is that the District Judge had no jurisdic- 
tion to hear the appeal. The question is one of some difficulty. The 
section giving a right of appeal under the provisions of the Tenancy Act 
is section 177 which is to the following effect :—“ An appeal shall lie to the 
District Judge from a decree of an Assistant Collector of the first class 
“in all suits in which (e) a question of proprietary title has been in issue 
in the court of first instance and is a matter in-issue in the appeal.” In 
the present case there was an issue in the court of first instance as to 
whether the plaintiff or the Maharaja of Benares was the zamindar of the 
land in suit and the same issue was raised in the appeal preferred by the 
Maharaja of Benares. It is, however, pointed out that there was no 
decree against the Maharaja of Benares and as such he was not compe- 
tent to appeal against the decree. I am referred to a Full Ben ch ruling 
reported in I. L. R., 3 All, 150, in which, however, the facts were different 
from those of the present case. There is no doubt, whatever that ina 
series of decisions of this Court where a third party had been brought in 
under the provisions of section 148 of Act XII of 1881 it has been held 
that the remedy of an unsuccessful intervenor lay in a suit in a Civil Court 
and not by an appeal. It is true that the corresponding section of the 
Tenancy Act, section 198, does not apply to the facts of the present case 
inasmuch as the suit is not a suit between a landholder and his tenant. 
But I think.the principle deducible from these rulings is applicable to 
` the present case. It is desirable that a question of proprietary title 
should be fought outand decided in a Civil Court. The present suit 1s 
a suit for assessment of revenue. Sofaras theoriginal defendants are 
concerned the only question was whether the land was liable to,be assess- 
ed to revenue or not. The Maharaja of Benares was brought in by the 
order of a Revenue Court with the result that there was a question of 


proprietary title raised between him and the original plaintiff. This - 


question of title no doubt was of considerable importance, both to the 
plaintiff and the Maharaja of Benares, but it made no difference to the 
original defendants whether they should have to pay the revenue which 
was assessed to the one or the other. Following therefore the principle 
laid down in I. L. R., 13 AIl, 364 and other rulings to the similar effect, 
I think the remedy of the Maharaja of Benares lay in a separate suit in 


a Civil Court and not by an -appeal to the’ District Judge. I therefore , 
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allow this appeal, set aside the decree of the lower appellate court and 
restore that of the court of first instance with costs. 


J. N. Chaudri, for the appellant. 
Satish Chandra Banerji, for the respondent, 


The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises in a suit which was 
brought by Pandit Baldeo Prasad, respondent, against the 
principal defendants for assessment of revenue on land held 
by the said defendants on the allegation that they were the 
tenants of the plaintiff, that the land was held rent free by 
them in the plaintiff's zamindari, and that it was liable to 
assessment to revenue, The principal defendant in answer 
to the claim urged that the plaintiff had no right to bring the 
suit inasmuch as the land in question was a part of the pro- 
perty of the Maharaja of Benares. The Maharaja was added 
as a defendant and urged that the land lay in his zamindari. 
The conclusion at which the Court of first instance came was 
that the land in question lay in the zamindari of the plaintiff 
and that he was entitled. to a decree. It accordingly made 
a decree to the effect that the principal defendant should pay 
Rs, 3-11-2, exclusive of cesses, to the plaintiff, on account of 
revenue. From this decree the Maharaja of Benares appealed 
to the District Judge of Benares. The appeal was entertain- 
ed and the learned District Judge held that as a question of 
proprietary title had been determined by the court of first 
instance, and was also raised in the appeal, the appeal lay to 
his court. As regards the merits of the case he held that as 
the documents upon which the court of first instance relied, 
were not on the record, the plaintiff had failed to establish 
his claim. The learned Judge accordingly dismissed the suit. 


From this decree an appeal was preferred to this Court. 
The learned Judge who heard the appeal was of opinion that: 
no appeal lay to the District ‘Judge and accordingly reversed 
his decision and restored that of the court of first instance. 

From the decision of the learned Judge of this Court this 
appeal has been preferred under the Letters Patent and the 
first and main contention raised is that the appeal from the 
decree of the court of first instance-was properly entertained 
and heard by the learned District Judge. In our opinion 
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this contention is well-founded. Section 177 of Act No. II 
of 1901 provides that an appeal shall lie to the District Judge 
from the decree of an Assistant Collector of the first class, 
in all suits in which a question of proprietary title has been 
in issue in the court of first instance and is a matter in issue 
in the appeal. The question whether the land which formed 
the subject-matter of the suit was the property, of the plaintiff 
or of the Maharaja defendant, was a question which arose 
directly and substantially in the suit brought by the plaintiff. 
The plaintiff could not obtain a decree unless that question 
was determined and found in his favour. The court of 
first instance determined the question of title and decreed 
it in favour of the plaintif. The decree of that court was a 
decree not only against the principal defendant but also 
against the Maharaja of Benares. Upon the question of title 
it was clearly a decree against the Maharaja by which he was 
prejudiced. Asa question of title was in issue in the court 
of first instance and was also in issue in the appeal, the 
appeal lay to the District Judge, and we think the learned 
Judge was right in holding that he was competent to enter- 
tain it. 

As regards the merits of the case the learned District 
Judge commented on the conduct of the court of first instance 
and of the plaintiff in not placing on the record copies of 
documents, which the court of first instance inspected after 
sending for the records which contained them. The learned 
Judge held that as those documents were not placed on the 
record, he was justified in holding that there was no evidence 
on the record which supported the plaintiffs claim. The 
conduct of the court of first instance in sending for records 
and not directing copies to be produced was no doubt irregu- 
lar, but we do not think that on that ground alone the plain- 
tiffs claim should have been dismissed. We agree with our 
learned colleague that under the circumstances of the case the 
learned District Judge would have exercised a proper discre- 
tion if he had received certified copies of the entries of public 
records which had been inspected by the court of first 
instance. We think it is not right to visit the plaintiff with 
the consequences of the neglect of duty of the court of first 
instance. The appeal to the District Judge was j“ there- 
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fore tried according to law, and we must hold that there has 
been no proper trial. 


We accordingly allow this appeal, set aside the decree of 
this Court and the decree of the lower appellate court, and 
remand the case to the lower appellate court with directions 
to re-admit it under its original number in the register and 
dispose of it ùn the merits after allowing the plaintif to 
produce certified copies of the documents relied upon by 
him, theeoriginals of which had been inspected by the court 
of first instance. Both parties will be at liberty to adduce 
any further evidence which may be relevant to the matters 
ir. issue. The plaintiff will pay the costs of the appeal to 
this Court and of the abortive appeal to the District Judge. 
All other costs will follow the event. 


Appeal decreed—Cause remanded. 


SURAJ DIN 
VErSUS 
MAHABIR PRASAD.* 


Ciril Procedure Code (Act XIV of 1882), section ggr—Decree—E recu- 
tion—Arrest of debtor—Discharge pending an insolvency petition— 
Re-arrest in execution of the same decree—Limitation Act (XV of 1877), 
art, 179—-Application in accordance with law. 


A judgment-debtor who-has beenarrested and sent to jail in execu- 
tion of a decree and has obtained an in¢ertm release under section 349, 
Code of Civil Procedure, 1882, is liable to be re-arrested in execution 
of the same decree. Hence, an application for execution of a decree ` 
by re-arrest of the judgment-debtor is in accordance with law and 
saves limitation although the judgment-debtor was ona previous applica- 
tion arrested and imprisoned andreleased pending an application for 
insolvency which was rejected . ` 


Shamji Deokaran v. Poonja Jairam, 1. L. R., 26 Bom., 952, followed. 


APPEAL under section 10 of the Letters Patent from the 
judgment of Mr. Justice Karamat Husain, confirming a decree 
of Babu Prag Das, Officiating District Judge ot Allahabad, 


° L. P. A. 34 of 1910. 


` 
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who confirmed a decree of Babu Srish Chandra Basu, Sub- 
ordinate Judge of Allahabad. — . 


The material facts appear from the judgment of 


KARAMAT HusAIN, J.—The decree-holder in this case obtained the 
decree on the 19th November 1904. 


The first application was made onthe 6th February, 1905, the prayer 
was to have the judgment-debtor. arrested, but that application was struck 
off for default. The second application for execution’ wits made on 
the 2nd July, 1905, and the judgment-debtor was arrested on the 3rd 
of July and sent to jail. The judgment-debtor applied to be declared 
an insolvent, and by the order of the District Judge of the 28th July, 1905, 
an interim order was passed by the District Judge for the release of the 
judgment-debtor. The application of the judgment-debtor for a declara- 
tion that he was an insolvent was rejected. 

The notice of this was given to the court executing the decree. 

That court, on the 30th August, 1905, gave notice to the decree-holder 
to proceed, and on the 6th September, 1905, the court struck off the decree- 
holder’s application for default. On the roth August, 1907, the decree- 
holder made a third application which was struck off for default on the 
24th August, 1907. That application was also for the arrest of the 
judgment-debtor. . 

The fourth application was made on the 3rd September, 1908, praying 
for the attachment of certain property of the judgment-debtor. 

The objection taken by the judgment-debtor is that this fourth appli- 
cation is time-barred for the following reason. The judgment-debtor, 
who was arrested under the second application, was released and as he 
could not be arrested for a second time, the third application of the roth 
August, 1907, which was also for his arrest, could not have been made and 
therefore could not be regarded as a step in aid of execution of the decree. 


The court of first instance came to the conclusion that the application 
of the roth August was an application in accordance with law and that 
therefore the execution of the decree was not barred by limitation. 

The judgment-debtor appealed and his appeal was rejected by the 
District Judge of Allahabad. He in his judgment says :—*“ lhe judgment- 
debtor“was released under an order of the Court of Insolvency, but his 
application in insolvency was ultimately rejected by the court and he 
wus Hable to be sent to jail. Therefore as held in I. L. R., 26 Bom., 652, 
the judgment-debtor who was arrested and imprisoned in execution of a 
decree ‘and had obtained an interim protection under the Insolvency Act 
was liable to be arrested in execution of the same decree. Therefore 
the order of the court below is correct.” 

The judgment-debtor comes here in second appeal, and it is argued 
by. his learned advocate that if a jJudgment-debtor is released once, no 


6 


Civil. 
IQIO. 


Suraj Din 


v. 
Mahabir 
Prasad, 
== 
Karamat 
Husain, J 


Civil. 





IOIO. 
Suraj Din 
i v. 
Mahabir 
Prasad, 
Karamat 
‘Husain, J. 


Stanley, C. J, 


42 HIGH COURT. Avie R. 


matter how he is released, the decree-holder cannot apply for his arrest 
a second time. In support of his contention he relies on I. L. R, 12 Cal., 
652; T. L. R., 20 Cal, 874 and 72 L. J., p. 46. The authorities relied on by 
the learned aotit have no application to the facts of this case. 


Section 341 of the old Code of Civil Procedure, Act No. XIV of 1882, 
enacts “a judgment-debtor discharged under this section is ‘not thereby 
discharged from his debt ; but he cannot be re-arrested under the decree 
in execution of which he was arrested.” 


In the case before me the judgment-debtor was not discharged under 
section 341 and therefore the application for execution of the roth of 
August, 1907, was an application in accordance with law. This view is 
supported by the ruling in Shamjt Deokaran v, Poonja Jairam. (1) _ 


The result is that I dismiss the appeal with costs including in this 
Court fees on the higher scale. 

Judgment-debtor appealed. 

A. P. Dube, for the appellant. 

The case of 

Shamjt Deokaran v. Poonja Jairam, [1902] 1. L K., 26 Bom., 652, 
does not govern this case. That was under the Insol- 
vency. Act (XI and XII Victoria) which makes special 
provision for the re-arrest of persons released by an interim 
order. That Act only applied to Presidency towns. He 
relied on 


Secretary of State for India in Council v. Judah, [1886] I. L. R., 12 
Cal., 652. 

Churchs Trustees x. Hibbard, |1902] L R., 2 Ch., 784. 

If the time intervening between release and application 
for a second writ of arrest was greater than the original 
period for which imprisonment was ordered the judgment- 
debtor could not be re-arrested. The debtor ought to have 
been re-arrested immediately after his application was rejected 


[BANERJI, J—He could not be re-arrested if he had been ` 
discharged from jail—he was only released on an interim 
order]. 


Shafi-us-saman, for the respondent, was not called upon. 


The judgment of the Court was delivered by 
STANLEY, C. J.—The question for, determination in this 
appeal is whether or not an application of the 1oth of August, 
(1) [1902] I. L. R., 26 Bom., 652. | 
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1907, made by the judgment-crecitor respondent, was an 
application in execution of his decree made in accordance 
with law. The respondent obtained a decree against the ap- 
pellant on the 19th of November, 1904, and on an application 
for execution made on the 7th of July, 1905, the judgment- 
debtor was arrested and sent to jail. He then applied to 
be declared an insolvent, and by the order of the District Judge 
of the 28th of July, 1905, an interim order was passed for his 
release from imprisonment. - Subsequently the application of 
the appellant for declaration of insolvency was rejected. An 
application was then made by the judgment-creditor on the 
1othof August 1907 for the arrest of the judgment- debtor. 
An objection was raised to this application that it-does not 
save the operation of the statute of limitatio n.by giving a fresh 
start for limitation, it being contended that it was not made 
in accordance with law. An application was made on the 3rd 
of September, 1908, praying for the attachment of certain 
property of the judgment-debtor, and to this application the 
plea of limitation was ‘set up. The court of first instance 
came to theconclusion that the application of the roth of 
August 1907 was an application in accordance with law, 
and that therefore the execution of the degree was not barred 
by limitation. The judgment-debtor appealed, with the result 
that his appeal was dismissed. He then filed a second 
appeal which was also dismissed, and now he comes before 
us in appeal under the Letters Patent. 


The learned Judge of this Court after a review of the 
authorities came to the conclusion that the application of the 
roth of August, 1907, was in accordance with law, and that 
that application saved the, operation of limitation. We 
think dn this view our learned brother was correct. 


The present appeal has been ably argued by Mr Dube. 
His argument was based largely upon a ruling in the case of 
The Secretary of State for India v. Judah (1), In that case 
the learned Chief Justice, Sir COMER PETHERAM, undoubted- 
ly laid down that, under circumstances similar to those 
in the present case, a re-arrest of a judgment-debtor 
was not in accordance with law. He was clearly of opinion 


(1) (1886) I. L. R., 12 Cal., 652, 
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that “the Code only contemplates ane arrest, and that_if the. 

defendant is to be remitted to jail, or if he is in. custody. now, 

he is in custody under the original arrest, and ‘can be’in 
custody under no other.” It seems to us with all deference 
that the learned Chief Justice did not give a true interpreta- 
tion to the language of section 341 of the Code of Civil Pro- 
cedure of- 1882, That section provides that a judgment- 
debtor shall be discharged from’ jail in certain events, and 
amongst others, on the decree being satisfied, or at the request 
of the * judgment-creditor, ‘or on the judgment-creditor 
omitting to pay the allowance directed to be paid for diet,. 
et cetera, -It further prescribes that a judgment-debtor dis-. 
charged under the sectton is not thereby discharged from his 
debt, but that he cannot be re-arrested under the decree in 
execution of which he was imprisoned. 


In the present case the judgment-debtor was not dis- 
charged under that section. He obtained an interim dis- 
charge by the Court in the insolvency matter under section 
349. It seems to us that the discharge so obtained by him 
cannot be deemed to be a discharge within the meaning’ of 
section 341 of the Code of 1882, as the learned Chief Justice 
seemed to think, = . . 

The case of The Secretary of State v. Juda, was the subject 
of consideration by a Bench of the Bombay High Court in 
the case of Shamst Deokaran v. Poonja Jairam (1). In that 


„case it was held by the learned’ Chief ` Justice, Sir LAWRENCE: 


JENKINS and CROWE, J., that a judgment-debtor who has been 
arrested and imprisoned in execution of a decree and has 
cbtained an interim protection order under section 13 of the 
Indian Insolvency Act, is liable to be re-arrested in execution 
of the same decree. In this case there was an appeal- fsom a 
decision of STARLING, J., and the appeal came before J ENKINS, 
C. J, and CROWE, J. In his judgment the learned Chief 
Justice reviewed the authorities and criticised at length the 
judgment of PETHERAM, C. J., to which we have referred. The 
learned Chief Justice observed :—“ I confess I do not follow 
the train of reasoning, which led Sir COMER PETHERAM to the 
conclusion that the Code only contemplates one arrest, if by 


.that is meant that there is anything in the Code, which 


(1) [1902] T. L. R.; 26 Bom., 952. 
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forbids a second arrest apart from the express prohibition it Civi), 
contains. Ifthe Chief Justice’s proposition is correct,’ then 1910. 
- it ig difficult to see why a special prohibition was inserted ‘In a 
y pe P Suraj Din 


section 341. The mere fact that a general power of retaking V. 
the petson is not expressly given by thé Code cannot be.a Mahabir Prasac 
prohibition, for were it so, then a retaking of property in at- Stanley, C. J- 
tachment would equally and by parity of reasoning be illegal : 
but that no one suggests.” We entirely agree inthe view 
thus expressed and in the conclusion arrived at by our learned 
brother against whose decision this appeal has been preferred. 

We therefore-dismiss the appeal with costs. ° l 





Appeal dismissed: 
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CHANDAN AND ANOTHER - —— 
Versus dee 
KALLU a l December, 10. 
Code of Criminal Procedure (Vof 1598), section 437-—“Purther Inguiry — Griffin, J. 


Practice. 


- Where the nature of the case is such that courts are liable to take 
different views of the evidence and of the probabilities, the case is not 


one which calls for any further enquiry under section 437 of the Code 
of Criminal Procedure. 


Queen Empress v..Chotu, 1. L.R, 9 All, 52, F. B, referred to. u e 

CRIMINAL REVISION from an order of C. E. Guiterman, 
Esq, Additional Sessions fudge of Meerut. 

A. H. C. Hamilton, for the applicants. 

The opposite party was not represented. 

The following judgment was delivered by 

GRIFFIN, J.—This is an application for revision of the Griffin, J. 
order of the learned Additional Sessions Judge of Meerut; 
directing further enquiry into the case of Chandan who was 
discharged by an order of the Magistrate, dated the 23rd 
June, 1910. Chandan brought a suit on a bond against 
Kallu, the complainant in this case. The suit was decreed 
by the Munsif. On appeal the District Judge reversed the 
Munsif’s decision and dismissed the suit. Meanwhile: Kallu 
had filed a complaint against Chandan, charging him under 

© Cr. Rey. No. 665 of 1910, 
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section 417, Indian Penal Code, with having dishonestly in- 
duced him to affix his thumb mark to a paper which he was 
told was a notice in connection with a mutation case but ° 
which proved to be the bond on which Chandan sued. That 
complaint was dismissed under section 203 of the Code of 
Criminal Procedure by a Magistrate of the first class. Kallu 
applied to the Additional Sessions Judge in revision who, 
under the provisions of section 437 of the Code of Criminal 
Procedure, directed a further enquiry. That further enquiry 
has resufted in the discharge of the accused Chandan, by the 
order of the 23rd June,1910. Against that order Kallu again 
applied to the Additional Sessions Judge, asking that a further 
enquiry be again directed. The learned Additional Sessions 
Judge has granted the application and has directed a further 
enquiry. The main ground on which this application for 
revision of that order is based by the learned Counsel on 
behalf of the applicant is that where, as has been shown 
above, there has been divergence of opinion between different 
courts which have had to deal with the case, either on the 
Civil or on the Criminial side, the court below was not ‘justi- 
fied in directing a further enquiry into the case. Reference is 
made to the Full Bench ruling of Queen-Empress v. Chote (1), in 
which the principles for the guidance of courts in proceedings 
under section 437, Criminal Procedure Code, are laid down. 
I have read the judgment of 23rd June, 1910, Though, no 
doubt, it is open to the criticisms passed on it by the learnéd 


Additional Sessions Judge, I cannot say that it was not on 


the whole a fair and sensible judgment. The nature of the 
case is such that courts are liable to take different views of 
the evidence and of the probabilities of the case. The 
Munsif has found absolutely in favour of the applicants. Two 
Magistrates before whom the case cameon the complaint 
of Kallu have discharged the accused. I think under these 
circumstances the case is not one which calls for any further 
enquiry. Tallow this application and set aside the order- of 
the learned Additional Sessions Judge directing further 
enquiry into the case of the applicants Chandan and Ram 


Chandra. 
Application allowed. 


(1) [1887] I. L. R., 9 All., 52. 
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RAM SAHAI 
Versus 
AHMADI BEGAM AND OTHERS.* 


Code of Civil Procedure (Act XIV of 1882), sections 13, 43, Expl. u— 
Res-judicata— Dismissal of suit for redemption of a morigage— Second 
suit for redemption of another mortgage of the same properties—Suit 
not barred. ° 


The dismissal of a previous suit for redemption upon an alleged 
mortgage is no bar to another suit for redemption on another mortgage 
in respect of the same properties under the provisions of sections 13 and 
43, Code of Civil Procedure, 1882. 


Thrikuikat Madathil Raman ~. Thiruthtyil Krishnen Nair, UAL. R., 
29 Mad., 153, followed. 


APPEAL under Section 1o of the Letters Patent from a, 
judgment of Mr. Justice Karamat Husain, reversing a decree 
of F. S. Tabor, Esq., District Judge of Banda, who reversed a 
decree of Maulvi Muhammad Azim-ud-din, Munsif of Hamir- 
pur. 


Suit for redemption. 
The material facts appear from the judgment of 


KARAMAT HUSAIN, J. —The facts of the case are these :—In 1881, 
one Achroo broughtan action against Sheo Prasad for redemption of 
a mortgage. The judgment of the learned Munsif, dated 30th September, 
1881, a certified copy of whichis on the record of this case, shows that 
the claim of Achroo was: as follows :—Jhande, father and Puran, uncle 
of the plaintiff, who were co-sharers in equal share in 3 pies, 16 krants, 7 
jov, in pargana Jalalpur, mortgaged the property in suit in Sambat 1915, 
corresponding to-1859-1860 A. D., to Mohan, father of the defendants, 
under an oral mortgage with this condition that the mortgagee during his 
possession would not be entitled to interest. One ofthe pleasin defence 
to that suit was that the transaction of mortgage was evidenced by the 
written mortgage deed of 19th July, 1858. The following issues were framed 
by the learned Munsif :—(1) Was the mortgage in suit an oral or a written 
mortgage and if it was written, was the mortgage deed produced by the 
defendant the mortgage executed by the predecessors-in-title of the plain- 
tiff? (2) Was the plaintiff bound to comply with the terms of the written 
mortgage produced by the defendant ? (3) If the mortgage was oral, 
then did the plaintiff offer to pay the money secured by that oral mortgage 
to the defendant for redemption, and if he did offer, did the defendant 
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deny to take it? The court found that the mortgage deed produced 
by the defendant was a genuine document and dismissed the suit. The 
learned Munsif towards the end of lis judgment says in effect “ when 
the mortgage deed (rehannamah) is proved, it is not necessary for the 
court to adjudge upon other issues. As the plaintiff could not prove 
his claim, which under the circumstances he was bound to prove, his 
claim is dismissed with costs. 


There was an appeal by the plaintiff Achroo to the lower appellate 
court and the paper book of S. A. 390 of 1882, decided on 9th March, 1883, 
shows thatthe following pleas among others were taken in the memo- 
randum of appeal to the lower court. (:st.) The evidence of the appellant’s 
trustworthy witnesses sufficiently proves that the mortgage was effected 
verbally and that it was agreed upon that it should be redeemed upon 
repayment of the principal mortgage money. The respondent’s father 
as Dakhilkar, has been‘in possession of the disputed share since the 
time of the mortgage alleged by the appellant and in the Revenue Court 
records also he has been entered as Dakhilkar, therefore the evidence 
of the appellant's witnesses is considered probable. The second plea 
attacks the genuineness of the mortgage deed. The sth plea is as 
follows :—‘“ Since the. parties agree as to the amount of the principal 
mortgage money and the respondent admits the fact of the mortgage 
of the property, the dispute is only with reference to the interest, there- 
fore even if it be assumed that the document was correct, it was necessary 
to determine the rights of the parties and find the correct amount of 
interest, therefore the dismissal of the claim js legally improper.”. | 


The lower appellate court affirmed the decree of the first court. 
That courtin its judgment said :— The. mortgage was effected between 
the predecessors of the present Parties. Achroo says it was a verbal 
transaction that no interest was to be paid because the mortgagee took’ 
possession of the land and enjoyed the profits. The defendant produces 
a’ deed of mortgage which he Bays was drawn up at the time. It is 
dated 19th July, 1858, and states that the land was mortgaged till Baisakh 
Sudi 15, 1915 (Sambat), and that Rs. 2 per cent. per mensem is payable. 
It is not stamped, but Sheo Prasad has paid the penalty on it. Achroo 
says that the deed is a forgery and that no interest was payable as the 
mortgagee was to enjoy possession of the land. The lower cotrt has 
held thisdeed to be geriuine and consequently dismissed the claim. 1n 
appeal, the plaintiff prays that the question of interest may be enquired 
into and settled, but this he should have ‘stated to the lower court, As 
he contested the suit in order to redeem the land without paying interest, 
I do not consider myself authorised to enter now into the question of 
how much interest is payable. The terms of the deed produced by Sheo 
Prasad are not clear, and it seems strange that the mortgagee should 
both enjoy the profits of the land and also receive-interest for his money. 
However, it is certain that some interest was payable and that perhaps 
only for the period during which the land was to be mortgaged. For 
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fhe settlement of all these points, Achroo should bring a suit -for settle- 
ment of accounts.” 


The plaintiff Achroo preferred a second appeal to this Court which 
was S. A. 390 of 1882. The point taken in the memorandum of appeal 
was that the lower appellate court was wrong in dismissing the appeal 
without finding whether or not the mortgage deed produced by the 
defendant was genuine. A Bench of this Court by the order, dated 13th 
December, 1882, sent down the following issue for determination by the 
lower appellate court: “Is the mortgage deed produced by the defend- 
ant genuine or not?” The lower appellate court submitted the following 
finding :—“After considering the whole of the evidence, I cannot*but come 
to the conclusion that the deed is genuine.” Objections were taken to 
this finding. The first was to the effect that the finding was not based 
on good evidence. The second was’ that even if the mortgage deed was 
a genuine document, the learned Judge should have given the plaintiff a 
decree making him liable to pay interest at 24 per cent. per annumand that 
the Judge was wrong in referring the plaintiff to a fresh suit. The appeal 
was’ dismissed by this Court by the following order ‘‘ We accept the 
finding on remand and over-rule the first objection. The second ope 
tion cannot be entertained now. We dismiss the appeal with costs ” 


,. After the above mentioned litigation, Achroo, under a,.sale deed ef 
13th June, 1886, sold the equity of redemption to one Parichat. His widow, 
Mahrain, succeeded him. Niamat Ullab Khan in execution of a 
decree against Mahrain purchased the equity of redemption on 21st 
November, 1898. His representatives are the plaintiffs in the present 
suit and they sue for redemption of the mortgage of 19th July, 1858. One; 
of the pleas taken in defence is that the suit is barred by section 13, 
C. P. C. The first portion of the first issue framed by the court of first, 
instance is in these terms: :—“ Is the present suit barred by section 13 of 
the old Code in consequence of the previous suit of Achroo for redemption 
of the property, being dismissed ™ 


` The finding of the court on this portion of the issue is to the effect 

that the suit brought by Achroo was for redemption of the alleged oral 
mortgage and not for redemption of the mortgage evidenced by the 
deed: produced by the father of defendant No. 1, dated 19th July, 1858, and 
that therefore the suit isnot barred by the doctrine of res judicata. 

_ There was-an appeal by the defendant to the lower appellate court 
which reversed the decree of the court of first instance. That ccurt 
came to the conclusion that the present suit was to redeem the sanie 
mortgage, to redeem which the former suit was brought and that 
therefore it was not maintainable. 

The plaintiff comes here in second appeal and his contention is that 
the suit is not barred by the doctrine of res judicata. . This contention 18, 
in my opinion, sound. The history of the previous litigation very dis- 
tinctly shows that on the pleadings of the parties in the former suit, the 
basis of the claim was an oral mortgage executed between .the years 
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Civil. 
cate 1859 and 1840, with terms different from the terms of the written, 
4910, mortgage, dated 19th July, 1858, and tbe suit of Achroo was dismissed-by, 


Ram. = Sahai the learned Munsif on the ground that he failed to prove his case. 
The former suit was not brought for redemption of the ‘thortgage transac- 
Abin Begam. tion embodied by the document of 19th July, 1858. This being so, ‘iit 
E TE - cannot be said that the dismissal of the suit instituted by Achroo, upon 
Husain, J. nn oral mortgage of a different date and with different terms, operates 
he a as res judicata in the present suit. The former suit was rightly dismissed, 
having regard to° the ruling reported in I. L. R.,18 All, 403, and the’ 
Š present suit is not barred by the doctrine of res judicata. `I therefore set 
aside the decree of the .lower appellate court and remand the case under 

Order 41, Rule 23, for trial on the merits. 


Defendant appealed. A 
A. H. C. Hamilton and Pearey Lal Banerji, for the srine 
Ghulam Mujtaba, for the respondents, 


The judgment of the Court was delivered by 

BANERJI, J.—-This is an appeal under the Letters Patent 
from an order of remand made by a learned Judge of this 
Court. The facts-of the case are fully set forth in the judgment’ 
of our learned colleague. It is contended that the dismissal 
of the suit brought by the predecesscr-in-title of the plaintiffs 
in 1881 isa bar to the present suit, which is one for the 
redemption of a mortgage of \1858. The former suit was 
brought, for the redemption of an oral mortgage alleged to 
have been. made at sometime between 1859 and (860. It 
was found in that suit that no such mortgage ¢xisted and the 
claim was accordingly dismissed. It ‘was further found ‘that 
the property in question was held by the defendant under’ 
a mortgage of 1858. It is this mortgage of 1858 which the 
plaintiffs now seek to redeem. We agree with our learned 
colleague that the second suit is not barred by the provisions 
of sections 13 and 43 of Act XIV of 1882 and of section 11 
and Order 2, Rule 2 of the present Code. The learned’Counsel 
for the appellant referred us‘to the case of Rangasam? Pillai 
v. Krishna Pillai ('). That case has been over-ruled by the 
later Full Rench ruling of the same Court in Thrikazkat 
Madathtl Ramany. Thiruthiyil Krishnen Nair (°). This 
last ruling is clearly against the appellant and supports the 
view of our learned cclleague. We dismiss the appeal with 


‘anerji, J. 


costs. 
Appeal dismissed, 
l (1) [18 c) 1. L. R, 26 Mad., 25¢. (7) [1906} I. L. R, 29 Mad, 153. 
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LAKHAN SINGH AND ANOTHER 
i i Versus 


BISHEN NATH." 


 Pre-emption—Wajib-ul-arz—Jnierpretation of documegi—apna shahi— 
i Mahomedan Law. 

The original meaning of the word siaf is ° conjunction.’ Hence where 
the wajib-ul-arz provided that if any co-sharer ofa “patti” in the khalisa- 
wished to sell his share, he would do so paying due respect to his own 
pre-emptor (apna shafi) and if the latter refused and all the other pre- 
- emptors of the village (aur sab shafian deh) refused, then he might sell 
to a stranger, eld that the expression apna shafi meant nearness in 
space and not in blood-relationship, and therefore where the vendor 
and pre-emptor were co-sharers in the same faétr, the vendee being a 
co-sharer in a different patti, the co-sharer in the same patti had a pre- 
ferential right. 

SECOND APPEAL from a decree of E. E. P. Rose, Esq., 
District Judge of Shahjahanpur, confirming a decree of 


Pandit Jagmohan Narayan Mushran, Munsif. 


Suit for pre-emption. 


The facts were as follows :—Property situate in mauza 
Pingri-Pingra was sold to the appellants. The respondent, 
who was a co-sharer in the same attt in which the property 
sold was situate, sued for pre-emption. The vendees were 
share-holders in the village in the same mahal but in a 
different patti. The pre-emptive clause in the wajzb-1l-ars 
ran as follows :—“ Agar kot hissedar kisi patti Khalsa wah 
muafi baseafita,” etc., wish to sell his property, he should do 
so, “ ġa lehas apna shat ke” ; and “dar surat inkar uske aur 
sab shafian deh” he may transfer to a stranger. Both the 
courts below decreed the plaintiff’s suit. 

The defendants appealed. 

Sital Prasad Ghosh, for the appellants :—There are two 
classes of pre-emptors mentioned in the wajib-ul-are : first, 
«apna shafi”? and then, “aur sab shkafian deh”, The terms 
used are very vague; the word ‘skaf is not at all defined. The 
only reasonable- construction to be placed on the terms of 
= re S. A. No. 501 of 1910, 
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the wayib-ul-arz is that the term “apna shafi” means pre- 
emptors who are near to the vendor by blood-relation : and. 
the second category, that of “aur skafian deh”, comprises 
pre-emptors who derive their title from nearness in space. 
But it is conceivable that the term “apna shafi” may be 
interpreted to mean pre-ẹmptors who are near in space ; both 
meanings are possible. If there is such a doubt, then it. is 
the position of the plaintiff,-and not of the defendant that 
gets worse ; for it is for the plaintiff, who seeks pre-emption, 


‘to establish his right to succeed, beyond a doubt. - Unless 


and until he shows that the construction he wishes to put 


‘upon the terms of the wayrb-ul-are is the only reasonable 
‘construction, or at any rate is a far more reasonable construc“ 


tion than that advanced by the defendant, he is not entitled 
to a decree, 


Muhanimad Ishag, for the respondent :—As the iar: 
ars is silent as to the definition of the term “apna shafi” 
we have to look to the real meaning of the word" skafi’ for 
our guidance. The meaning of the word ‘shafa’ is conjunc- 
tion and this signifies participation or contiguity in space. 
The word ‘sheaf’, therefore, primarily signifies a person who 
is near in space, and not one who is near in blood ; indeed, 
relationship is never a ground for pre- emption under the 
Mahomedan Law, which is the original law of pre- emption. 


Again, the term “ apna skafi ” isto be interpreted in con- 
nection with the use of the words “kisi patti” immedia tely 
after the words « agar kot hissedar” ; the addition of these 
words clearly indicate-an intention that “ apna shaft” should 
refer to a pre-emptor within the same patti., relationship 


was not contemplated at all. 


Sital Prasad Ghosh, in reply ae ye original svat 
meaning of the word. | skafi’, as understood in Mahomedan 
Law. is not a proper guide. ‘The question is, what was the 
meaning intended by the framers of the wagib ul arz? Pre- 
sumably they were quite ignorant of the original meaning 


'of the Arabic word ‘shafi: 


x 


‘The judgment of the Court was delivered by 


TUDBALL, J.—This appeal arises out of a suit. broki: 
to enforce a right of pre-emption in respect to a share in 


hae 
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patti Munna Lal, mauza Pingri-Pingra situated in Shah- 
jJahanpur: district. The vendor and pre-emptor were. both 
-co-sharers in the same patti. The vendee is a co-sharer “in 
‘another patti, Bahadur Singh, of the same mahal. The-sole 
„question before usis whether on a, true construction of, the 
-wajib-ul-ars the plaintiff-respondent has or has not.a pre- 
- ferential right over the defendant-appellant. The court of 
‘frst instance held that as the vendor and the pre-emptor 
were co-sharers in the same patti, the plaintiff. had: a right 
preferential to that-of the defendant to purchase this pro- 
„perty. . On behalf of the vendee it was contended that the 
cco-sharers in the village were divided into two classes, namely, 
those. who were blood relations of the vendor, and those who 
were not, The court of first instance, however, held that the 
words apna shafi which occurred in the wajib:ul-arg, were 
equivalent to Adssedar garibi, and thatthe ‘plaintiff was 
entitled to -pre-empt. The point was raised in the lower 
appellate court in grounds three and four of the memoran- 
dum of appeal. But as there is no mention whatsoever of 
the, point ‘in the lower court’s judgment, it appears that it 
was not pressed to any extent.in that court. The wajib-ul- 
arg runs as .follows:—If any co-sharer of a “patti” in the 
khalisa wishes to sell his share, he will do so paying due res- 
pect to his own pre-emptor (apna shafi), and if the latter 
refuse and all the other pre-emptors of the village (aur sab 
shafian deh) refuse, then.he may sell to'a stranger. The only 
other evidence in respect to'the right of pre-emption is the 
judgment in a suit which was decided in 1902 which is of 
no use to us in construing the wajib-ul-arg as the point was 
‘not raised therein. On behalf of the appellant it is urged 
‘that it is for the plaintiff to clearly establish the custom upon 
which he relies, that the wajib-ul-ars now before the court 
“Gs ambiguous in its meaning, and that it is impossible to say 
‘whether it gives preferential right to one who is nearer 
‘in blood or to one who is nearer in space, and that the 
plaintiff has therefore failed to establish any, custom under 
-which he has a preferential right, and that therefore the ‘suit 
‘should be «tismissed. In so-far as the original meaning of the 
word skafi is concerned, it is quite clear that it never’ contem- 


plated the question of blood relationship. It méans a con- 
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junction, and under the Mahomedan Law there are three 
classes of pre-emptors: co-sharers in the subject-matter 
-of sale :co-sharers in its appurtenances, and contiguous 
-neighbours. If the original meaning be applied to the word 
shaft in the present case, it is clear that the interpretation 
placed by the court of first instance upon tbis document: is 
a correct one. I[t is true that there are instances in these 
‘provinces of blbod relations having a prior right of pre-emption 
under customs existing in certain villages. But these in- 
stanceseare comparatively rare as compared to those in which 
the prior right of pre-emption depends upon nearness of space, 


_Itseems to us that the interpretation placed by the court 


below is justified. In addition to this it seem; to us that the 
wording of this wazib-ul-arg, wherein it speaks of a co-sharer 
of a patti in the khalisa selling his right, indicated that his 
co-sharers in that same patti would be his pre-emptors (apna 


shaft). We see no reason to differ from the interpretation 


placed by the court below. The appeal therefore fails and 
is dismissed with costs. 


B. K. M. Appeal dismissed, 


ZIA-UD-DIN AND ANOTHER 
Versus 


MUHAMMAD UMAR anp OTHERS.” 


Co-sharers—Suit by some Jor their portion of rent, whether maintainable 
—HKemaining co-sharers made defendant—l.andlord and tenant— 
Collusion. F 


Plaintiffs were co-sharers of certain property with one W, and they 
directed the {tenant-defendant not to pay their portion of the rent to W; 
who used to collect it. Subsequently they brought a suit for partition 
against W, anda preliminary decrée was passed, The tenant-defendant, 


- in spite of the notice given to him and even after the preliminary decree, 


paid rent to W. In a suit brought against the tenant and W, for the 
plaintiffs’ share of the rent, 4e/d that.the suit for plaintiffs’ portion of the 
rent was maintainable, as there was collusion between the tenant and 
W, who was also a defendant to the suit. 

° S., A. No. 392 of 19109, 
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SECOND APPEAL from a decree of W. H. Webb, Esq., 
` District Judge of Bareilly, reversing a decree of Pandit Girraj 
Kishore Datt, Subordinate Judge. i 


Suit to recover arrears of rent, 
‘The facts appear from the judgment. 


| A, H. C. Hamilton, B. E. O Conor and Si E for 
the appellants. 


S. A. Haider and Lalit Mohan Banerji, for the respondents.. 


The judgment of the’Court was delivered by 

BANERJI, J.—This appeal arises out of a suit brought by 
the plaintiffs-appellants for recovery of arrears of rent against 
the first defendant who is the tenant of a house and shop 
belonging to the plaintiffs, and the-defendant Wajib-ud-din. 
Wajih-ud-din owns a small share in the shop, but it is alleged 
that he used to collect the rent. On the 3rd of April, 1905, 
the plaintiffs served the first defendant, Muhammad Umar, 
witha notice stating that they suspected the good faith of 
Wajih-ud din and directing him not to pay ‘the plaintiffs’ 
dhare of the reot to Wajih-ud-din. Shortly after this notice, 


on the 24th of April, 1905, the plaintiffs brought a suit against, 


Wajih-ud-din for partition and obtained a preliminary decree 
on the 29th of July, 1905. . The final decree in the partition 
suit was made ‘by the court of first instance on the 2oth of 
September, 1906. There was an appeal to this Court and the 


case was remanded for a fresh partition. This partition took 


place on the gth of March, 1908. Under it the shop occupied 
by the defendant fell into the plaintiffs’ share. It was after 


this partition that the suit out of which this appeal has arisen — 


was brought on the 25th of March, 1908. After the prelimi- 
` nary decree for partition made by the court of first instance, 
Muhammad Umar ‘obtained from- Wajih-ud-din, on the 31st 
‘of May, 1906, a-receipt for Rs, 510, in full payment of the 
rent due -up to that date and for an additional sum of 
Rs. 609-9-0 for rent in advance. The present suit relates to 
the period from the 1st of March, 1905, to the 29th of 
February, 1908. The claim was contested on the grounds 
that the plaintiffs were not competent to maintain the suit 
being part owners of the property, and further that payment 
to Wajih-ud-din was a full discharge for the rent due, 
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The court- of first instance held that no payment ‘had 
actually been made and the receipt of the 31st of May, 1906, 
was ` collusively given, Upon ‘appeal the learned District 
Judge without going into the various pleas raised by the 
appellant before him, held that the suit was “ fundamentally 
bad” and that the plaintiffs as part owners of the property 
let to the defendant could not sue him for any portion of the 
rent. In view of the circumstances of this case this opinion 
of the learned’ Judge isin our judgment erroneous. The 
plaintiffs served the defendant, Muhammed Umar, with a 
notice, forbidding him to pay their share-of the rent to 
Wajih-ud-din. If in spite of this notice the defendant paid 
the rent to Wajih- ud-din; he did so at his own risk. Iti is 
manifest that if any payment of the plaintiffs’ share of thẹ 
rent was. made to Wajih-ud-din after the issue of the noticę 
refèrred to above, in spite of the plaintiffs’ protest and at a 
time when’ partition proceedings were going on, such payment 
was made in collusion with Wajih- ud-din. This collusion, is 
further manifest from the fact that payment is alleged to have 
been made not only for arrears of rent but also for. rent in 
advance, a circumstance which is highly improbable, Under 
these circumstances the plaintiffs were entitled to maintain. 
the suit’ after making Wajih- ud-din a defendant to it. This 
case is similar to the case of Doorga Churn Surma v. Jompa 
Dassee (*), decided by. a Full Bench of the Calcutta High 
Court, The learned Counsel for. the respondent has cited a 
number of cases which in our opinion are distinguishable, 
inasmuch as in those cases no notice was issued to the tenant 
directing him not to pay the rent to the plaintiffs’.co- sharer, 
nor was there any collusion i in those cases between the tenant 
and such co- sharer. . a 
.We accordingly allow the appeal, set aside the deeree of 
ihe court below and restore that of the court of first instance. 
The. appellant will have his costs in this Court and in the 

court below. 
i Eo oo o, Appeal allowed. 
0) [1873] 12 B. L. R., 289. = 


(3 3 ' p J> © s 
VOL. VIIL] , HIGH COURT. 57 


GAJADHAR PANDE AND OTHERS 
VErSUS 
PARBATI.* 


Limitation Act (XV of 1577), schedule IT, article 141—Suit for possesston— 
Widow remaining in possession without 1 ight— Reverstoner— 
Limitation. a 
Where a separated Hindu died leaving him surviving tw@ widows 

and a daughter-in-law, the widow of his predeceased son, and upon the 

death. of.the survivor of his two widows, the daughter-in-law came into 
possession of the property and remained in possession thereof for more 
than, twelye years, there being no arrangement between the reversioners 
and the daughter-in-law that the latter would geta life-interest, held 
that the suit of the reversioners was time-barred, their cause of action 
having commenced from the death of the survivor of the two widows of 
the last owner. 

Sham Koer v. Dab Koer, L. R., 29 I. A. 132, referred to, 

-FIRST APPEAL from a decree of Babu Ram Chandra 

Chaudhri, Subordinate Judge of Azamgarh. 

Suit for possession of zemindari property and mesne 
profits. . : | 

The facts and arguments appear from the judgment. 


A. E. Ryves, Govind Prasad and Surendra Nath Sen, for . 


the appellants. 


B. E. O'Conor and Muhammad Ishaq, for the respondent. 


The judgment of the Court was delivered by 


STANLEY, C. J.—In the suit out of which this appeal has: 
arisen the plaintiffs claimed possession of shares in two’ 
villages as reversionary heirs of one Mulai Pande. They also ` 
claimed mesne profits. The property in dispute with other ` 


propetty belonged fo one ‘Ajudhia deceased. He left’ three 
sons, Pargash, Mulai and Hardayal. Before his death he divid- 
ed his property between these three sons, and it is a matter 
not now in controversy that the three sons were separated 
Hindus. Mulai, accordingly at the time of his death, was 
entitled as a separated Hindu to his share. He had a son, 
‘named Janki, who predeceased him; leaving a widow, Musam- 


mat ‘Katwari Kunwar. He also left two widows, namely, ` 
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Musammat Hansrani and Musammat Sitla Kunwar. The 
last of these widows died in 1889.. A plea of limitation was 
set up by the defendants, and this plea was decided in their 
favour by the learned Subordinate Judge upon the ground 
that twelve years had elapsed before the institution of the 
suit from the death of Musammat Katwari. 


It appearsto us that in the circumstances of ‘this case 
the time of the death of Musammat Katwari is immaterial 
inasmych as her husband predeceased his father, and she 
therefore acquired no interest in the estate of Mulai. The 
learned Subordinate Judge failed to appreciate the.true rule 
of limitation governing claims by reversioners to possession 
of immovable property on the death of a Hindu female. 
The rule is to be found in article 141 of Schedule IJ of the 
Limitation Act of 1877. That article provides a period’ of 
twelve years’ limitation in a suit by a Hindu or a Muham- 
madan entitled to possession of immovable property on the 
death of a Hindu or Muhammadan female from the time 
when the female dies. In this case, on the death of the survivor 
of Hansrani and Sitla, the widows of Mulai, the right of the 
reversioners to possession of the property of Mulai accrued. 
As we have said, Musammat Katwari was not entitled to the 
estate of Mulai; and_ consequently, however she enjoyed 
possession of his Diy, it was not by right of inheritance 
asa Hindu widow. — 

It appears that upon the death of the survivor of Hansrani 


and Sitla an application for mutation of names was made to 
the Revenue Court, and on that occasion Kali Charan and 


Debi, the fathers of the present plaintiffs, objected to the name 


of Katwari being retained upon the record. They were. referred 
to the Civil Court but failed to institute any proceeding in 


the Civil Court to establish their title. .The name of Musani- 


mat Katwwari accordingly remained upon the record as owner 
of the property of Mulai. The learned counsel for the appel- ` 
lant has failed to point out any evidence whatever which would 


go to establish that Musammat Katwari was permitted to 


enjoy the possession of the property by the reversioners. So 
far from her possession being with their consent, it appears 
from the documents on the record that they objected to her 
possession and to the receipt of rent by her from the tenants, 
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In ‘the absence, therefore; of any such agreement: between 
Musammat: Katwari and the reversioners, it seems to us clear 
that her possession must be regarded as adverse to them. If 


that posséssion was adverse to. them, then the accrual of the- 


cause of action of the plaintiffs commenced from the death ot 
the survivor of Musammat Hansrani and Sitla and not from 
the death of Musammat Katwari. It is unnecessary, therefore, 
for us.to determine the ts date of the death of Musam- 
mat Katwart. 

It appears to us that inasmuch as admittedly Musammat 
Hansrani and Musammat Sitla died prior to or in the year 
1889, limitation began to run against the reversioners, the 
present. plaintiffs, in that year, and consequently the present 
claim is barred by limitation. 


The case of Skam Koer v. Dab Koer ('), is very similar to 
the case before us. In that case the owner of property, Bhau 
Nath Singh, died in November, 1862, possessed of:considerable 
property, leaving no issue at his death but leaving a widow 
and a daughter-in-law, the widow of his only son who had 
died in his life-time. Immediately, before or on his death, 
these two widows obtained possession of the property in dis- 
pute. Sahawan Koer, the widow of Bhau Nath Singh, died 
in 1879, and after her death Dab Koer remained in sole pos- 
session. Ina suit by the reversioner it was held that posses- 
sion as of right by the widow and daughter-in-law of Bhau 
Nath Singh for twelve years barred the heirs of the deceased 
unless they could show that the possession was permissive. 
In that case the learned Counsel for the appellants relied very 
strongly on what he suggested were the probabilities of the 
case, namely, that there was some arrangement bet xeen the 
reversionary heirs and the widows that they should take a life 
interest in some villages in lieu of maintenance. Their Lord- 
ships of the Privy Council repelled this contention observing 
as follows :—“ The learned Counsel for the appellants relied 
very strongly on what he suggested were the probabilities of 
the case, He said that it was probable that there was some 
arrangement between the reversionary heirs and the two 
widows that they should take a life-interest in these villages 
in lieu of maintenance. If one were at liberty to guess, one 

(1) [1902] L. R, 29 I. A., 132, 
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' Civil might adopt that view. But their Lordships cannot say that 

i610. there is any proof of any such arrangement, and the fact: that 

the revérsionary heirs did not procure the execution of thé 
Gajadhar 


Parle tkrarnama ‘(which was relied’ on by the appellants) by the two 
widows, throws a certain amount of suspicion upon it? Now 
; here iù the prėsent case so far from there being evidénċë of 
Stanley, C.J. any arrangement between the reversionary heirs and Musdm- 
F Bees, mat Katwari, whereby shé was allowed to remain in posses- 
` sion in lieu of maintenance, the evidence shows that thé 
reversioners objectéd to her posséssion and resisted the réceipt 
of rent by her of the property. 

Under all thé cifcumstances we think that the suit fails by 
reason of limitation, but, as we have said, the rule stated by the. 
learned Subordinate Judge is erroneous inasmuch as limi: 
tation in this case ran from the death of the survivor of the 
widows of Mulai and not from the date of the death of Katwari. 

We dismiss the appeal with costs, 


Pat hati: 


Appeal disinisséa. 
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MUHAMMAD USMAN AND OTHERS 
VEYSUS 
BABU.* 


- Landlord and tenant—Rieht of semindar to site of house—Transfer of 
house by tenant—Customary law. T 
Cléar and cogent evidence is needed to prove a custom. Zemindars 
of a village are, as a rule, and presumably, the owners of all the house- 
sites in the village. The claim ofa tenant to transfer a right of residenée 
means that a tenant may by assignment trinsfer toa stranger a right of 
résidencé without the consent of the zemindar, and so force upon the 
latter a tenant who may be distasteful to him, thus converting a right 
of tefiancy into a righ of permanent ‘Occupancy. Hence, where a tenant 
purported to sell a house in his occupation in the village the wafib-ul:arz 
whéreof provided that a ryof who sold a house should pay one- -fourth 
of thé salé consideration to the zemindar, and the latter, if he desired to do 
so, might take one-fourth of the materials of the house, and the zémindar 
“sued to Fecover thé site of the house and one-fourth of the materials in 
answer to which suit the tenant pleaded a custom and produced séveral 
sale-deeds, eld, that the custom was not legally proved and the zemin- 
dar was entitled to recover possession of the site of the house. 


APPEAL under section to of the Letters Patent from a 
judgment of Mr. Justice Sir George Knox, confirming a decree 
of Pandit Ram Avatar Pande, District Judge of Azamgarh, 
who reversed a decree of Maulvi Abdul Latif, Munsif of 
Muhammadabad Gohna. 


Suit to recover possession of the site of a house. 
The facts and arguments appear from the judgment. 


KNOX, J.—Before this appeal can be decided, it is necessary to have 
a distinct and clear finding by the lower appellate court on the issue 
raised*by the defendant, namely, that there prevails in this village a cus- 
tom whereby a tenant has a right to transfer not only the materials of the 
house occupied by him, but also the site on which the house stands. 
Let the court below try the issue whether or not in the adad? of Walidpur 
‘a tenant has a right to transfer not only the materials of the house occu: 
piéd by hini but alsd the site on which the house stands. This matter 
was cledily and distinctly put in issue by the court of first instance. There- 
fore no further evidence is necessary. The lower appellate court will try 
the issue on the record and return its finding to this Court.: -On return of 
the finding ten days will be allowed to either party to take objections if 
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On return of the finding the following judgment was delivered :— 
KNOX, J.—The finding which has been remitted to this Court is to the 
effect that a tenant of Walidpur adadi has the right to transfer not only the 
materials of his house but also to (sic) the site,on which the house stands 
with reversion to the Zamindar if the old or new tenant vacates the land. 
It appears that that word Zois a mistake and should be omitted from the 
finding. To this finding an objection has been taken on the ground that 
the evidence referred to by the learned Judge does not justify the finding 
as to the existence of the custom, and further that it is not shown that the 
so-called custom is immemorial. This and the plea that the custom is 
not valid Were not pressed upon the court. The only contention urged before 
me is that the evidence is insufficient to support the finding that a tenant 
has a right to transfer the site. The evidence has been laid before me, 
and after hearing it I agree with the court below that there is enough to 
show that a tenant is entitled to transfer not only the materials but also. 
the site, subject always to the limitation that the site reverts to the 
zemindar if the old or new tenant vacates the land. This is in accordance 
with what is usually prevalent in these provinces. I see no reason to, 
interfere with the decree of the court below, and I dismiss this appeal 
with costs. 
Abdul Raoof and Ghulam Mujtaba, for the appellants. 
Tej Bahadur Sapru, for the respondent. 
The judgment of the Court was delivered by 
STANLEY, C. J.—The question in this appeal is whether 
oř not a custom said to prevailin the village of Walidpur 
in the district of Azamgarh has been proved whereby a 
tenant occupying a house in the adadzof the village is em- 
powered to dispose of it to a stranger, without the consent of 
the landlord, not merely the materials of the house but also 


the right to reside in it so long as the house is standing. 


The plaintiffs, who are the zamindars, upon the sale by 
their tenant ofthe house in question instituted the suit out 
of which this appeal has arisen for recovery of the site of 
the house and also for one-fourth of the materials of the hbuse, 
or the value of one-fourth of such materials. They claimed 
to be entitled to the materials under a provision in the 
wajtb-ul-arz of the village which runs as follows:— “A 
ryot who sells a house pays one-fourth of the sale considera- 
tion to the zamindar, and the latter, if he desires to do so,. 
takes one-fourth of the materials of the house.” The de- 
fendant in his defence did not deny that he was a ryot in the 
village. The case he set up was that he was a tenant not. of 
the plaintiffs but of one Mubarak Ali and that the sale was 
made with his consent, He also set yup an alleged custom 
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whereby a tenant has a tight to sell his house including its 
site.’ i a 
The: court of first instance gave a decree to the 
plaintiffs for one-fourth of the value of the materials of the 
house but in other respects dismissed the suit. 
-` Upon appeal this decision was reversed and the plaintiff s 
suit dismissed in its entirety. In second appeal the learned 
Judge of this Court upheld the decision of the lower appel- 
l late court. 
| The evidence in support of alleged . custom is most’ un- 
Satisfactory, Several sale-deeds of houses in the village were 
„put in evidence in support of it, but there is nothing to show 
under what circumstances these sale-deeds were executed. 
We, think that the evidence in support of the custom is en- 
tirely insufficient to establish the custom, and that the case 
is governed by the ruling of a Full Bench of this Court in 
Ram Bilas v. Lal Bahadur (1). There is a tendency in 
this province to set up in villages, customs which are sub- 
versive of the rights of property, as for example, in the pré- 
sent | case a custom which in en takes from the zamindat 
of the tenancy. The claim ofa tenant to transfer a’ - right of 
residence really amounts to this, for it means that a tenant 
. May by assignment transfer to a stranger a right of residence 
without the consent of the zamindar, and so force upon 
the latter a tenant who may be distasteful to him. 
It prevents the landlord from resuming the occupation of 
his land when a tenant, selected and approved of by him, 
chooses to give itup. It is the change of a right of tenancy 
into a right of permanent occupancy. 


In the case of Chazyu Singh v. Kanhta (3},a Full Bench 
held that the zamindars of a village are, asa rule, and pre- 
sumably, the owners ofall the house sites in the village and 
that a house left unoccupied by a tenant lapses to the 
‘landlord in the absence of heirs or of other lawful assignees 
of the last occupier. The “ other lawful assignees ” are not 
to be understood to mean purchasers by private or auction 
sale from such occupier. o : 


(1) [1908] I. L. R, 30 All, 311. 
(2) [1881] A. W. Nọ 114. 
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In Sri Girdhariji Maharaj v. Chote Lal (') EDGE, C. J., and 
BURKITT, J., over-ruling a decision of AIKMAN, J., held that 
according to the general ‘custom prevalent in these provinces 
an agriculturist,. or agricultural :tenant, who is allowed by 
a zamindar to build a house for his occupation in the edadz 
obtains, if there is no special contract to the contrary, a mere 
right to use that house for himself and his family so long as 
he maintains the house, that is, prevents it from falling down 
and so long as he does not abandon the house and leave the 
village,that in the absence of a special grant from the 
zamindar, he has no interest which he can sell by private sale, 
or which can be sold in execution of a decree against him 
except his interest in the timber, roofing and wood-work of 
the house. In the course of the judgment it is observed : 
“In our opinion the plaintiff had only to rely on the common 
custom of the province, and it, was for the auction-purchasér 
who alone defended this suit to show that there was some 
special contract between the zamindar and the person, or the 
predecessor of the person whose interest he had brought 
which created, contrary to the general custom, an interest which 
might be attached and sold in execution of a decree against 
the occupier.” The learned Judges doubted whether if the 
defendant auction-purchaser had set up not a special contract 
but a local custom of the village, by Which an occupier of a 
house in the adadi, holding under no special contract but 
merely occupying a house, the site of which belonged to the 
zamindar, could sell his right to occupy or have it sold for him 
in execution of a decree against him, such a custom would 
be valid. As to this we express no opinion. 


In Raf Narain Mitter.v. Budh Sen (?) in- which KNox, -J, 
„and AIKMAN, J., differed, the defendant did not claim tp have 
acquired any proprietary title in the site of the house which 
‚was claimed by the plaintiff and did not dispute the plaintiffs 
«right tọ recover ground rent for the site. We cite this case 
-for the purpose of quoting the observations of KNOX, J., 
upon- the relations of zamindar and ryot and particularly the 
-extract which he gives from the Land systems of British 
India by B. H. Baden-Powell, an officer who had great ex- 
- (1) [1898] I. L.-R., 20, AIL, 248. 
(2) [1904] I. L. R, 27 AIL, 338. 
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perience in the matter of the rights of landholders in these CIVIL. 
provinces over homestead land in a village. KNOX, J., in that ee 


coe: IQIO. 
case held that the principal defendants had no right to sell TTE 
anything more than the materials oftheir house, and that no Cae 
title to the site passed to the purchasers. AIKMAN, J., was B : 
alu. 





of opinion that the conduct of the plaintifs Aarinda under = 
the circumstances of that case amounted to an acquiescence Ga 
in the acts of the principal defendant and was binding on 
his principal, the plaintiff. "E 
The case before us closely resembles that of Mukammad 
Vilayat Ali Khan v, Muhammad Liyagat Ali Khan and others, 
(Second Appeal No. 1254 of 1905, decided on the 13th of 
May, 1910, unreported). We may point out that tbe 
provision in the waztb-ul-arg before us which prescribes that 
the zamindar upon a sale of a house may take one-fourth i 
of the materials of the house, indicates that the materials of 
the house alone can be sold by a tenant unless the zamindar 
consents to the maintenance of the house by the ọccupier. 
This wajrb-ul-arg, it may be, is not binding on the tenants who 
were not parties to it, but it shows what the views of the 
zamindars were, 


Now clear and cogent evidence is needed to prove a 
custom. We fail to find such evidence here. We are of 
opinion that the evidence relied on by the courts below was 
legally insufficient to establish the alleged custom, and we 
accordingly set aside the decree of this Court and of the 
courts below and give a decree to the plaintiffs for possession 
of the site of the house when the materials of it have been 
removed. In other respects the decree of the courts below 
and of this Court will stand. We allowa period of two T 
months within which the materials of the house may be 
removed by the defendant. On the expiration of two months 
the plaintiffs will be entitled to possession, The appellants 
will be entitled to the costs of this appeal and also the costs 
of the appeal to the learned Judge of this Court, and other 
costs will be proportionate to failure and success. 


Appeal allowed, 
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è JAGMOHAN SINGH.* 


Specifiè Relief Act (Iof 1877), section 21—Submission to arbiti ation— 
Arbitration proceedings abortive—Lnaction of arbitrators and party— 
Lapse of time—Resassion of agreement—Acquiescence—Suit not bar- 
red—Civil Procedure Code(Act XLV of 1882), section 523. l 

‘The contract the existence of which will bar a suit under the pro- 
visions of section 21, Specific Relief Act, must be an operative contract, 
which has not lapsed by not having been acted upon within a rensonable 
time, and which has not been broken up by the conduct of all the parties 
to it. Atma Rai v. Sheobaran Rat,2 A. W.N, 58; Zahalyv. Bisheshar, 

I. L. R., 8 All, 57, and Adhñibai v. Cursandas Nathu, I. L. R, 11 Bom., 

199, referred to. 


Where after a submission to arbitration had been made in 1902 one 
of the parties to it asked the arbitrators not to pass an award, and the 
arbitrators told the other party that they would not make an award 
until both parties attended, and then seven years were allowed to elapse 
without any further steps being taken by either the parties or the 
arbitrators, /e/d, that the arbitration proceedings became abortive, inas- 
much as they were abandoned with the acquiescence of the second party, 
and the contract to refer to arbitration was.rescinded by mutual consent. 
A suit therefore in respect of a inatter within this contract was not 
obnoxious to the provisions of the last clause of section 21, Specific 
Relief Act. 


APPEAL under section 10 of the Letters Patent from the 
judgment of Mr. Justice Richards, confirming a decree of 
Pandit Mohan Lal Hukku, Officiating Subordinate Judge of 
Allahabad. 


Suit for declaration of title. 


One Ram Autar Singh purchased a plot of land and built 
a house on the land. He died in.1892, leaving his son the 
appellaut in this case a minor. The respondent who was 
married to his daughter and was living with him, was appoint- 
ed general attorney to his mother-in-law, the wife of the 


* I. Pi A, No. 69 of Igo. 
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deceased, who in turn was appointed guardian of her son, 
the appellant in this case. The appellant came of age in 
1902. Owing to-some dispute a suit was then brought by 
Ram Kumar Singh against the respondent for accounts, and, 
on November 28, 1902, by a registered deed the parties 
referred their disputes for decision to three named arbitra- 
tors. 


Among the matters so referred was the question of the 
ownership of the house built by Ram Autar Singh. Some 
time in 1903, the appellant gave notice to the arbitrators 
asking them not to make an award. The arbitrators took 
no further action after that, nor did the respondent. 


On 19th November, 1907, Jagmohan Singh brought a suit 
against Ram Kumar Singh under section 9 of the Specific 
Relief Act on the ground that he had been transferred from 
Allahabad and Ram Kumar Singh had taken exclusive posses- 
sion of the house in his absence. The Subordinate Judge 
gave him a decree for joint possession with Ram Kumar 
Singh on 27th March, 1908. 


Thereupon, on.31st March, 1908, Ram Kumar Singh 
brought this suit for a declaration that he was the proprietor 
and as such in exclusive possession of the house. The 
defendant, Jagmohan Singh, set up a title under an oral gift 
from his father-in-law, said to have been made in 1890, also 
adverse possession, and pleaded the last clause of section, 21 
Specific Relief Act, in bar. 


The first court found that the plaintiff was the owner 
of the house and over-ruled the defendant’s pleas to the con- 
trary, but held that the suit was barred by the provisions of 
section 21 of the Specific Relief Act, inasmuch as the 
plaintiff had not shown that he revoked the submission to 
arbitration for good cause. It relied upon 


Pestonjee v. Manochjee, [1868] 12 M. I. A., 112, 130. 

Sultan Muhammad v. Sheo Prasad, [1897] L. L. R., 20 All., 145. 
Bansidhar v. Sital Prasad, [1906] 1; L. R., 29 AIL, 13- 
Perumalla v. Perumalla Venkata, [1903] I. L. R., 27 Mad., 112. 
Halimbhat v. Shanker Sat, (1885} I. L. R., 16 Bom., 381. 


Salig Ram v. Jhunnakuar, [1882] I. L. R., 4 All, 546. 
Sheo Daty. Sheo Shankar Singh, 1904} L L. R, 27 All, 53. 
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The first court accordingly dismissed the suit. The 
plaintiff appealed to the High Court (F. A. No. 250 of 1908). 
This appeal was heard by RICHARDS and TUDBALL, JJ., who 
differed in opinion, and on April 26, ro10, the appeal was 


disinissed under section 98 (2), Act V of 1908. 


The following judgments were delivered :-— 


RICHARDS, J.= This appeal arises out of a suit brought by the plaintiff 
fora declaration of his title to a certain house or part of the house. The 
plaintiff is the son of Ram Autar Singh, deceased. The defendant married 
a daughtet of the said Ram Autar and undoubtedly lived in the premises 
in dispute for a longtime. The plaintiff claims that defendant lived in 
the house during the life-time of Ram Autar Singh by the latters 
permission and that on his father’s death he (the plaintiff) was a minor. 
The defendant set upa title that the premises in dispute were a gift 
to himself and his first wife, the daughter of Ram Autar Singh. The 
court below has decided on the merits of the case in favour of the plain- 
tiff; but nevertheless dismissed the suit on the ground next herein- 
after mentioned. The defendant pleaded that the parties by agreement, 
dated the 28th November, 1902, referred certain disputes (including the 
dispute as to the title of the house) to arbitration, that the plaintift 
refused to perform his contract and that therefore the suit is barred by 
section 21 of the Specific Relief Act. There is no doubt that the contract 
was entered into and the agreement signed by the parties. The 
arbitrators were ready and willing to go on with the arbitration. 
Both parties at ftrst attended before the arbitrators and produced 
their witnesses. The defendant says (at page 7 R.) :—“ The arbitrators 


‘gave Ram Kumar and myself a notice that on such and such a date 


there will be a meeting of the arbitrators and that we should attend. 
I attended the meeting regularly but Ram Kumar did not attend. I 
asked the arbitrators to make an award. They said that they would 
not make an award until both parties attended. Ram Kumar gave 
notice to the arbitrators not to make an award.” This evidence is not 
contradicted and there can be no doubt that the award was not made be- 
cause of the conduct of the plaintiff and the notice sent by him. The 


' defendant suggests that the plaintiff sent the notice and refused to 


attend the proceedings because the arbitrators had intimated their 
opinion on one of the matters referred to them against the plaintiff. 
However this may be, the plaintiff has given no evidence of any kind 
that the arbitrators were guilty of misconduct. 


It is argued for fhe plaintiff that when he signed the agreement he 
had altogether performed the contract and that accordingly it cannot be 


. said that he “refused to perform the contract” within the meaning of — 


the section. It seems to me that sucha construction cannot be given 
to the section. In my opinion a contract to refer disputes to arbitra- 
tion implies a contract to do all things necessary to the making of a 
yalid award so far as the parties are concerned. Ifthe contract wag 
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not rescinded, I would hold on the evidence that the plaintiff refused to 
perform his contract withiu the meaning of the section. 


It seema to me that it lay on the plaintiff to show that he had just 
cause for revoking the authority of the arbitrators. If the notice had any 
effect at all, it was to revoke the authority of the arbitrators and was 
itself a refusal to perform the contract. A contract once made can only 
be rescinded by mutual agreement. Of course if after a contract to refer 
is entered into, nothing is done for a long time, the court might infer from 
the conduct of the parties that they had rescinded it by*mutual consent. 
But this isnot a necessary inference. In the present case the defendant 
was clearly anxious to have the award. The only circumstances for 
which it could be implied that he agreed to rescind, was the fact that he 
never attempted to put in force thé provisions ofsthe Code of Civil Proce- 
dure to force on the proceedings. As against the drawing of this 
inference it must be remembered that defendant was in possession and 
might well be content to rely on the strength of this position. I find it 
impossible to hold on the evidence that the defendant ever intended to 
rescind or did rescind the contract. Itis lastly said that the contract to 
refer. was not “in existence” when the suit was instituted within the 


meaning of the section. It seems to me that if the contract was never . 


rescinded it must be still in existence and the mere fact that there might 
have been ‘difficulty in applying the sections of the Civil Procedure Code 
does not render the contract non-existent. It is said that this means 
that the plaintiff may now be unable to have the question decided either 
by the court or by arbitration. The answer is that he had his remedy 
until he contracted to refer and he had his remedy by arbitration until he 
refused to go on with the arbitration. In other words it is his own fault. 
I would dismiss the appeal. 

TUDBALL, J.—The sole question which has been argued before us 1S 
whether the plaintiff’s suit is barred by the provision of the last clause of 
section 21, Specific Relief Act. -The lower court on the merits has held in 
favour of the plaintiff-appellant but has held that the suit is barred by the 
existence of a binding and subsisting contract to refer the dispute to 
arbitration. The suit was brought to obtain a declaration of the plaintiff's 
title to and possession of a portion of a house. The defendant-respondent 
is the husband ofa plaintiff's sister and is what is known in this country 
Khana* Damad, 7. e.a son-in-law, who resides in the house of his father- 
in-law. The plaintiff's father died when the plaintiff was a minor. 


When the latter had attained his majority a dispute arose between the 
parties under three different heads. In respect to one, a civil suit was 
brought, and during the pendency thereof, the parties on 28th November, 
1902, executed an agreement in writing to refer the three matters to the 
arbitration of three persons. No period was fixed within which the 
arbitrators were to come to a decision. 

In regard to the matter then under'litigation they passed a decision 


and the civil suit was decided in accordance with their award. It was 
-in favour of the defendant, . 
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The plaintiff after that, z 2., 1903, sent a notice to the arbitrators 
revoking the submission to arbitration. 


Whether this was done with good cause has not been established in 
evidence, and for the purposes of this decision it may be assumed that 
the revocation was without good cause. 


The arbitrators then dropped the proceedings. It appears from the 
defendant’s evidence that he attended the meetings ofthe arbitrators but 
they refused to go on unless the plaintiff also attended and then the latter 
wrote to say that‘he did not wish them to go to a decision. 


The defendant took no further action under the provisions of the Civil 
Procedufe Code to enforce a decision of the two remaining questions in 
dispute, one of which was the question raised in this very suit, f e., the 
title to the house in dispute, which the plaintiff claims as being his 
ancestral property and which the defendant claims as having been gifted 
by the plaintiffs father to his (defendant’s) wife. 


The period of limitation for an application under section 523 (three 
years under Art. 178, Limitation Act) passed by, and neither party made 
any attempt to enforce a decision by the arbitrators. ‘Then the plaintiff 
inthe defendant’s absence took possession of the house. Upon this the 
defendant brought a suit (November 1907), under section 9, Specific Relief 
Act, and obtained a decree on 27th March, 1908, ~ 


On 31st March, 1908, the plaintiff brought the present suit. Three 
pleas have been raised on this appeal :— i 


1. That an actual submission to arbitration having been made by 
the parties, the plaintiff has fulfilled his contract to refer, and therefore 
there is no such contract in existence as would bar this suit under sec- 
tion 21, Specific Relief Act. 


2. That the defendant not having proved that the revocation 
of the agreement was made without sufficient cause, the contract no 
longer exists. 


3. That the contract torefer to arbitration has been broken up by 
the conduct of the parties and the bar of section 21 has ceased to be 
applicable. 


On the first plea, [agree with my learned brother that an agreement 
to refer to arbitration, implies an. agreement to do every thing necessary 
to enable the arbitrators to arrive at a decision on the question submitted 
to them. To hold the plaintiff had fulfilled bis contract to refer merely 
by signing the documents of zoth November, 1902, is, I think, impossible 
Itis true that an agreement to refer may in this country be revoked for 
good cause, but until such.revocation be made, it is the plaintift’s duty 
under this contract to do all that is necessary to enable the arbitrators 
to come to adecision. Itcannot be said that he has fulfilled his con- 
tract to refer until he has, to the best of his power, placed before the 
arbitrator the material necessity for a decision, 
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As to the second point, the burden of proving revocation for good 
cause was upon the plaintiff, and he has failed to put forward any evidence 
on the point. It was not for the defendant to prove the negative, f. e., 
the absence of good cause. On the third point, however, I think the 
plaintiff is entitled to a decision in his favour. In my opinion the con 
duct of the parties has broken up the contract to refer, and there was 
therefore no such contract in existence when the present suit was brought. 


When the plaintiff refused to go on with the arbitration, one of two 
courses was open to the defendant. It wasopen to him to take action 
within the -period of limitation under the provisions of the law as con- 
tained in the Civil Procedure Code to enforce a decision by the arbitra- 
tors if the latter were still willing to act. If they were unwilling to act, 
then the arbitration was at an end, unless the court were able to appoint 
other persons in their places. 


The other alternative open to the defendant was to drop his right to en- 
force a decision by the arbitrator and to leave the matter in staju guo, and 
suing, if he thought fit, for damages tor breach of contract. ‘lhe defen- 
dant has not elected to take the first of these two courses, nor has he 
sued for damages for breach of contract. 


As matters now stand, neither party can enforce in a court of law the 
contract to refer. 


If, therefore, we hold that the jurisdiction of the ordinary courts 1s 
barred by the last clause of section 21, Specific Relief Act, we shall 
hold. that there is a cause of action which cannot be litigated between 
.the parties either in the courts of justice or any where else unless and 
until one of the arbitrators dies or is unable to act. 


The plaintiff has a cause of action, he has suffered a wrong and is 
entitled toa remedy. In the circumstances, as they now are, he cannot 
under the agreement of 2oth November, 1902, enforce a decision by the 
arbitrators; nor can the defendant do so either. Unless the parties make 
a fresh contract to refer, the plaintiff cannot possibly obtain in any 
forum the relief to which he ıs entitled, if section 21 in the present cir- 
cumstances isabar. That the arbitration proceedings came to nothing, 
is partly due to the plaintiffs action no doubt, but itis also partly due to 
the inaction of the defendant, who his not taken any steps to enforce 
his rights under the Code of Civil Procedure. A contract which could 
otherwise be specifically enforced but which by reason of the lapse of time 
no longer be enforced in a court of law, cannot be said to be in existence 
in the eye of the law.. Ifinthe present case the contract torefer were in 
existence, the plaintiff would be entitled to enforce even now a decision 
by the arbitrators under the agreement of 20th November, 1902. This 
he clearly is not now entitled to do, nor is the defendant so entitled. 


The law cannot contemplate with equanimity a state of affairs in which 
a party cannot resort to any forum ‘to recover, within limitation, the relief 
to which he is entitled. 
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The meaning of the last clause of section 21, Specific Relief Act, I 
take it,is that the liw says to a party “ you have selected a forum of 
yourown which is fully, empowered to decide the issue between you and 
your opponent, therefore as long as thatforum exists and js capable and 
willing to act, and you can enforce a decision therein, the ordinary courts 
are closed to you.” But where by the action of both parties that other 
forum is now closed to both of them, the law surely does not mean that 
the parties are not entitled to enter the ordinary forum established by it. 

. 


In my opinion it is the action of both parties in the present case which 
has placea it beyond the power of the arbitrators to decide the issue bet- 
ween them. There is therefore no longer in existence a contract to 
refer and the suit is not barred I would, therefore, accede to the appel- 
lant’s contention and hear the case on tha merits, as my learned colleague’s 
opinion must prevail, this is not necessary. 


By THE CourRT.—The order of Court will be that the appeal be dis- 
missed andas the Court is not unanimous, each party will abide his own 


cost of the appeal. | 
The plaintiff preferred an appeal under section 10, Letters 
Patent, which was referred to a Bench of three Judges. 


Satish Chandra Banerji (with him Balram Chandra 
Mukerji), for the appellant :— 


Granting that the last clause of section 21, Specific Relief 
Act, applies to the case of a submission to arbitration and the 
plaintiff did not revoke the submission for good cause, the 
plaintiff could not prevent the arbitrators from_-making an 
award, Ifthe defendant did not acquiesce in the plaintiff’s 
conduct, his obvious remedy was to present an application to 
the court under section 523, Act XIV of 1882 (corresponding 
pira. 17, sch. II, Act V of 1908), and have an award made. 
This application sbould have been made within three years, 
Act XV of 1877, sch. II, art. 178. If the plaintif committed 
a breach of contract, the defendant should have sued him for 


damages, 


The evidence here shows that upon receiving a notice from 
the plaintiff, the arbitrators, who had held some meetings 
previously and examined witnesses, told the defendant that 
they had received such notice, and would not make an award 
until both parties attended. The defendant took no action 
and the arbitrators made no award. More than six years 
have passed since. There is no subsisting and operative con- 
tract to refer to arbitration, it has been broken up by the 
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conduct of all the parties concerned, it has lapsed by efflux 
of time. The plaintiff could not force the hands of the arbi- 
trators, and, if there was a refusal on his part, the defendant 
has acquiesced in that refusal. 


Adhibai v. Cursandas Nathu, [1886] I. L. R., 11 Bom., 199, 210. 


Tahal vy, Brsheshar, [1885] 1. L. R., 8 All, 57, 60-1. 
Atma Ram v. Sheobaran Rat, [1882] 2 A. W. N., 58 


Sundar Lal, for the respondent :— 


The provisions of section 21, Specific Relief Act, apply, for 
the plaintiff refused to perform his part of the contract, and 
revoked the submission to arbitration without cause. 


(STANLEY, C. J—He did not revoke it. He merely asked 
the arbitrators not to make the award. ] 

He had submitted the dispute to arbitration ; lie then sent 
the notice to the arbitrators and did not appear before them. 
He thus refused to perform his part of the agreement by not 
placing the arbitrators in a position to make the award. 


[BANERJI, J.—The arbitrators were unwilling to go on 
with the proceedings, and they did nothing for 7 years. | 


That was because the plaintiff wished them to do nothing. 
Para. 22, Schedule II of the present Code of Civil Procedure 
had repealed the last clause of section 21 of the Specific 
Relief Act for certain purposes, and applies to the present 
case. In the case in 8 All, both parties had dropped the 
reference. Not so here, because the defendant was all along 
quite willing to abide by the decision of the arbitrators. _ 


S, C. Banerji was not heard in reply. 


The following judgments were delivered :— 


STANLEY, C. J.—In the suit out of which this appeal has 
arisen the plaintiff sought a declaration of his title to a house 
situate in Allahabad. It appears that the house in question 
was built by the father of the plaintiff. He died in 1892, 
leaving the plaintiff his heir, at that time a minor. The 
defendant is married to the plaintiffs sister and he lived in 
the house with the plaintiff He also, it appears, was the 
general attorney of the plaintiff's guardian up to the year 1902, 
when the plaintiff came of age. A dispute arose between the 
parties and a suit for accounts was instituted by the plaintiff 
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against the defendant, and on the zoth of November, 1902, an 
agreement was entered into between the parties for the settle- 
ment by arbitration of their disputes including a dispute as ‘to 
the title to the house in question. Three arbitrators were 
appointed but the proceedings proved abortive, by reason, 
it is said, of the conduct of the plaintiff. He served a 
notice upon the arbitrators calling upon them to desist from 
passing an award. In November, 1907, the defendant institu- 
ted a suit against the plaintiff under section 9 of the Specific 
Relief Act and obtained a decree awarding to him joint pos- 
session of the house in dispute. The present suit was then 
instituted, namely, on the 31st of March, 1908. 


The defendant pleaded that he was entitled to the house 
under an oral gift from his father-in-law. This gift is said to 
have been made in the year 1890. He also set up a plea 
that he was entitled to the property by adverse possession. 


The court below overruled both these pleas but dismissed 
the suit of the plaintiff on the ground that it was obnoxious 
to the provisions of the last clause of section 21 of the Specific 
Relief Act. This section prescribes that certain contracts 
enumerated in the section cannot be specifically enforced. 
and concludes with this provision “that save as provided 
by the Code of Civil Procedure * * * no contract to refer 
present or future differences to arbitration shall be specifically 
enforced ; but if any person who has made sucha contract and 
has refused to perform it sues in respect of any subject which 
he has contracted to refer, the existence of such contract shall 
bar the suit.” It appears that at the time of the settlement 
of issues the pleader for the plaintiff intimated to the court 
that the plaintiff had issued a notice to the arbitrators asking 
them not to pass an award. Asa matter of fact, the arbitra- 
tors did not pass any award, and it is contended that the notice, 
to which [ have referred, was within the meaning of section 21 
-of the Specific Relief Act, a refusal on the part of the plaintiff 
to perform the agreement to refer the disputes to arbitration. 


An appeal was preferred from the decision of the lower 
court to this Court and the learned Judges before whom it was 
argued, differed in opinion. Consequently this appeal under 
the Letters Patent was preferred, and it is for us to say whether 
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the conduct of the plaintiff was such as precluded him from 
successfully prosecuting his present suit. Itis admitted that 
upon the merits he is entitled to succeed ; if the section in 
question does not bar the suit, then the decree of this Court 
and also of the court below must be set aside and a decree 
passed in his favour. 


In addition to the statement of the pleader of the plaintiff 
to the court on the settlement of issues, to which I have 
referred, we have some evidence showing what actually 
occurred. One of the arbitrators, Annoda Prasad Banerji, 
was examined and the version which he gives of the plaintiff's 
interference with the arbitration is as follows : “ Badri Prasad,” 
he stated, “told me not to make an award, as Balram Chander, 
Ram Kumar Singh’s pleader, was telling him not to make 
an award. So far as I remember, Jagmohan Singh, (the 
defendant) did not prevent us from making an award.” Then 
in cross-examination he stated, “ The plaintiff, or his pleader, 
did not write to me a letter preventing me. The plaintiff 
did not prevent me. So far as | remember, Badri Prasad 
showed me Balram Chander’s letter.” 


The defendant’s version of what occurred appears in his. 
deposition. He stated that the arbitrators gave Ram Kumar 
(the plaintiff) and himself a notice intimating that on such 
and such a date there would be a meeting of the arbitrators 
and they should attend. He Says, “a meeting was held by 
the arbitrators and witnesses were also produced by -him (the 
plaintiff) and me, The arbitrators gave Ram Kumar and 
myself a notice intimating that on such and such a date there 
will be a meeting of the arbitrators and we should attend. 
I attended the meeting regularly ; but Ram Kumar Singh 
did mot attend, I asked the arbitrators to make an award. 
They said that they would not make an award until both 
parties attended. Ram Kumar Singh gave notice to the 
arbitrators not to make an award.” It séems to me apparent 
from this evidence that the arbitrators declined to proceed 
with the arbitration. It was open to them, despite any notice 
which may have been given to them by the plaintiff, to proceed 
with the arbitration and to pass an award. But for some 
reason or other they did not adopt this course. Further it 
was open to the defendant to file the agreement under section 
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523 of the Code of Civil Procedure of 1882, have an award 
made and a decree passed upon the award, but he did not 
choose to do so. Nothing was done fora number of years. 
The only inference that I am able to draw from the conduct 
of the parties is that the arbitration proceedings were aban- 
doned. The defendant acquiesced in the inaction of the 
arbitrators and «did not ask them to pass an award; nor did 
he take the proceeding which was open to him under section 
523. It appears to me that the arbitrators refused to proceed 
with the arbitration and with the acquiescence of the defend- 
ant, the proceedings were abandoned. In this view the judg- 
ment of my brother [TUDBALL is correct. 


In the case of Atma Rat v. Sheobaran Rat (1), in which 


‘an agreement had been entered into between the parties to 


a dispute over a piece of land to refer to arbitration, their 
differences on the 17th of April, 1877, and a suit was instituted 
on the 8th November, 1880,in regard to the land, nothing 
having been done under the agreement to refer to arbitration, 
the lower appellate court held that the agreement was a bar 
to the suit under section 21 of the Specific Relief Act, -but 
upon appeal this decision was reversed by STRAIGHT and 
BRODHURST, JJ. They based their judgment on the fact 
that the submission to arbitration had been executed so far 
back as the 17tn of April, 1877, and‘that at the time of the 
institution of the suit not only had nothing been done under it, 
but the arbitrators had never met. They held that section 21 
of the Specific Relief Act did not apply, observing that “ the 
agreement was !o bar to the present suit, that it had lapsed 
not having been acted upon within a reasonable time.” The 
delay in that case was only three years, whereas in the case 
before us seven years were allowed to elapse without any steps 
being taken. = 
In Tahal v. Bisheshar (*), a somewhat similar question to 
the one before us arose. One of the parties to a contract to 
refer a controversy to arbitration brought a suit for part of 
the subject-matter so referred. The defendants pleaded as a 
bar to the suit the provisions of section 21 of the Specific 
Relief Act, but did not allege in their answer to the plaint 


(1) [1882] 2 A. W. N., 58. 
(2) [1885] I. L, R, 8 All, 57. 
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that the plaintiff refused to perform his contract. It was held 


that the mere act of filing the suit on the part of the plaintiff 


was not tantamount to a refusal to perform his contract in 


the sense of section 21 of the Specific Relief Act, and that the , 


contract, the existence of which would bar a suit under the 
circumstances contemplated by section 21, must:-be an opera- 
tive contract and not a contract broken up by the conduct 
of all the parties to it. In the course of their judgment the 
learned Judges say, “ The Judge in appeal held that the mere 
act of filing this suit on the part of the plaintiff is tantamount 
to a refusal to perform his contract in the sense of section 21 
of the Specific Relief Act. We cannot take this view, and 
we hold that the contract, the existence of which would 
bar a suit under the circumstances contemplated by this 
section, must be an operative contract and not a contract 
broken up by the conduct of all parties to it.” 


Again in the case of AdAzbat v. Cursandas Nathu (3), 
upon the question whether the actual submission of a subject 
in dispute to named arbitrators, followed by the attempt of 
one of the parties to such submission to withdraw from or 
to prevent an award being made upon the submission, falls 
within the concluding paragraph of section 21 of the Specific 
Relief Act. FARRAN, J.,in his judgment observed, “It is 
not shown whether the plaintiffs withdrawal was justified 
"or not, but it appears that the defendant took no steps under 
section 523 of the Code of Civil Procedure to have the 
agreement to refer filed in court, and thus render the plaintiff's 
attempt to withdraw from the arbitration nugatory, jf it was 
in fact unjustifiable. This, under the ruling in Pestonjee v. 
Manockji (4), it appears, he might have done. There ts nothing 
to slfow that they did not acquiesce in it, (z. e. the withdrawal) 
in which case the ruling in Zahal v. Bishesher would apply.” 


It appears to methatin this case by mutual consent the 
contract to refer to arbitration was rescinded, and further, as 
I think, the arbitrators declined to proceed with the arbitra- 
tion. Consequently the arbitration proceedings became 
abortive. Under the circumstances there is no bar to the 
plaintiffs suit and it ought to be decreed. 


(3) [1886] I. L. R., 11 Bom., 199. 
(4) [1868] 12 M. I. A., 112. 
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BANERJI, J—I am of the same opinion. The plaintiff's 
suit would be barred by the provisions of section 21 of the 
specific Relief Act, if at the date of the suit there was in 
existence a contract to refer the controversy between the 
parties to arbitration. , The circumstances of this case clearly 
show that no such contract was in existence. As pointed 
out by the learned Chief Justice, the arbitrators refused to 


‘act and the defendant acquiesced in the reference becoming 


abortive. No action was taken for a number of years and 
nothing was done to enforce the agreement. There was 
therefore no bar to the maintenance of the suit and the claim 
ought to have been decreed. I agree in the order proposed. 


GRIFFIN, J.—In my opinion the inference to be drawn 
from the conduct of the parties and of the arbitrators, and. 
more particularly from the lapse of time since the agreement 
to refer to arbitration is that, that agreement had ceased to be 
operative at the date of the institution of the suit. There 
was therefore no contract in existence which under the 
provisions of the last clause of section 21 of the Specific 
Relief Act would be a bar to the suit. I agree in the order 
proposed, 

By THE CoURT.—The order of the Court is that the 
appeal be allowed, the decree of this Court. and also of the 
lower court be set aside, and the plaintiffs claim be decreed 
with costs in all courts, 


S. M. Appeal decreed, 
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Succession Certificate Act (VI? of 1889), secttons 2, 4— Certificate not to be 
given for collection of part only of a debt.—Debtin part isrétoverable 
—Mahomedan Law— Dower-debt. = 
The plain meaning of the phrase ‘his debt’ in section 4 of the Succes- 

sion Certificate Act is the whole of the debt due by the debtor to the 

deceased, and not a portion of that debt. Such a meaning of the term 

—(1) is against the canons of interpretation, for the natural meaning 

of the term “debt” is not a share of some one in that debt; (2) is 

opposed .to the scheme of the Act which has been enacted to afford 
protection to debtors, and has nothing to do with the convenience of 
the applicant or his right to or share in the debt; (3) will cause the 
splitting of an indivisible lability ; and (4) will lead to the harassing of 

a debtor more than once on one cause of action and to multiplication 

of suits thereon. 

Hence, no succession certificate can be granted for the collection ofa 
part only of a debt 

Muhammad Alt Khan v. Puttan Bibi, 1. L.R, 19 All, 129, followed, 
the remarks therein favouring the grant ofa certificate for a portion of 
debt being held to be obiter dicta. The observation to the like effect of 
CHAMIER, J, in Afdar Khan v. Bilkisara Begam, [r901] 21 A. W. N., 
125, not followed. 

The dower of a Mahomedan wife, whether prompt or deferred, is a 
debt within the meaning of section 2 of the Succession Certificate Act. 
Proceedings under the Succession Certificate Act are in no way intended 
to determine the share of the applicant in the debt or to adjudicate upon 
the relative rights of the applicant and others therein. 

‘FIRST APPEAL from an order of Nawab Muhammad Ishaq 
Khan, District Judge of Farrukhabad. 

Application for a succession certificate. 

The facts were as follow :—Musammat Kalandari Begam 
applied under section 11 of the Succession Certificate Act (VII 
of 1889) for asertificate to collect a debt valued at Rs. 9,387, 
being a part of the dower due to her deceased sister. The 


amount of the dower was Rs. 25,000 plus two gold dinars. 


. The deceased lady left as her heirs her husband, her mother 


* F. A. F. O. No. 53 of 1910, 
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and her sister (the applicant). The applicant’s share out 
of the dower amounted to Rs. 9,387, It was alleged in the 
application that the share of the mother, Musammat 
Sahibjan, was discharged by relinquishment or mutual agree- 
ment ; the exact nature of the transaction was not set forth, 
This share was accordingly deducted from the amount of the 


dower, as was also the share which came by inheritence to 
the husband, against whom the dower was due ; and the 
application was made for the balance, namely, Rs. 9,387. 
Objectiins were taken that the whole of the dower debt was 
not included in the application and that duty had not been 
paid on the whole amount. The Judge found that the share 
of Musammat Sahibjan was irrecoverable, having become 
time-barred. He granted the application. 

Hence this appeal, which came up for hearing before 
KNOX and KARAMAT HUSAIN, JJ., who referred the matter 
toa Full Bench. a 

Muhammad Ishag Khan (for Abdul Majid), for the appel- 
lant:—The application is admittedly for a portion only of the 
dower debt. A certificate to collect a part of a debt cannot be 
granted. The object of the Succession Certificate Act is to 
safe-guard the debtors of a deceased person. If certificates 
were granted for parts of a debt piecemeal, the result would be 
to jeopardise the debtors and unnecessarily harass them by a 
multiplicity of suits. The Act therefore contemplates that only 
one certificate should be granted for the whole of a debt and the 
grantee of the certificate should become a trustee as it were 
for the co-creditors, There is an uniform course of decisions 
laying down that a certificate can be granted only for the 

whole of a debt. The first case is that of 
Shitab Dei v. Debi Prasad, [1893] 1. L. R, 16 All, 21. 
The case of 
Lndarman, in the matter of the petition of, [1895] 1. L. R., 18 All, 45. 
may appear to be somewhat against me; but the facts 


were different. 


[KARAMAT HUSAIN, J.—That case related to one debt out 
of several distinct debts ; not to a part of one debt.] 


Later cases are those of 
Muhammad Ali Khanv. Puttan Bibi, [1896] I. L. R., 19 All, 129 at 
page 130, and 
Bismilla Begam v. Tawassul Husain, [1910] 1, L. R, 32 All, 335, 
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The last case is identical with the present one. Ifa por- 
tion of the debt is relinquished, it becomes irrecoverable, just 
as a portion which has become time-barred is irrecover- 
able ; there is no distinction of principle between the two 
cases. 

Gulsari Lal, for the respondent :—The application covers 
the whole of that portion of the-dower-debt which is recover- 
able. No suit can be brought to recover the portion belonging 
to Musafnmat Sahibjan which .has become time- barred ; nor 
the portion of the debt which has been inherited by the Gi 
band who himself isthe debtor. The application specifically 
sets forth that the portion of the debt not included in it is 
irrecoverable for the reasons mentioned therein. 


The rulings of this Court do not lay down anything more 
than that the application should include the whole of the 
recoverable portion of the debt, and that the stamp duty 
should be paid on that amount. 


[ KNOX, J.—But the definition af “debt” given in article 
12 of schedule I of the Court Fees Act says nothing as to the 
exemption of any portion as being irrecoverable], 


In the case of 


; Diihawnniae Ali Khan v. Puttan Bibi, [1896] 1. La R., 19 All, 129, at 
p. 13] 
it is clearly laid down that the duty is to be paid not for the 
whole of the debt, but for that portion of it which at the date 
of the application is due and payable. In that case, the 
husband’s share, “which he holds in his own hands,” and 
a sons share, which was discharged, were directed to be 
deducted from the whole dower debt and duty to be paid on 
the balance. 

[KARAMAT HUSAIN, J.—Was the question of the amount 
of duty payable directly raised in that case ?]. 


Yes, as appears from page 1300f the report. The duty being 
payable only on the recoverable balance, the amount to be 
entered in the application for the certificate would be that 
balance and not the whole of the original debt; for, under 
article 12,. schedule I, of the Court Fees Act, the duty is 
payable on the amonnt entered in the application. 
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The case of 
Akbar Khany. Bilkisara Begam, [igor] 21 A. W. Na, p. 125, 
isin my favour. In that case, too, the portion of the debt 


which had been remitted and discharged was deducted and 
duty. was directed to be paid on the ‘balance only. 


In the case reported in I. L. R., 32 AlL, it was not held 
that the duty should be paid’ on the whole of Rs, 57,000. 
Chat was a casein which there was voluntary relinquishment 
of a portion; in the present case a portion has become ’ 
extinguished by operation of law, 


The reason for the’ rule thata certificate should not be 
granted for a part of a debt is the avoidance of a multiplicity 
of suits and of unnecessary harrassment of the debtor bya 
number of procecdings which would arise if the debt were 
allowed to be collected piecemeal. But in the present case, 
there can be no further proceedings as the balance of the 
debt is irrecoverable and extinguished, 


Muhammad Ishaq Khan, replied. 


The following judgments were delivered :— 


KARAMAT HUSAIN, J.—The facts are these :—-Musammat 
Kalandari Begam, one of the heirs of Musammat Gujrati 
Begam, deceased, applied for a succession certificate for 
the collection of a portion of the dower debt of Gujrati 
Begain. Her husband, Ghafur Khan, objected that no certi- 
ficate for the collection’ of a portion of a debt could be 
granted, 


The leamed District Judge over-ruled the objection and 
granted the certificate. In his order, dated the 18th of Feb- 
ruary, 1910, he said :—“I think the applicant is entitled to the 
certificate applied for by her for the balance of the dower debt 
after deducting the share of the same to which the objector 
is entitled and which is in his hands and the share of 
Musamimat Sahib Jan, another heir, which has become time- 
barred.” 


The objector preferred an appeal to this Court and repeated - 
the plea he had raised in the court below. The case owing 
to conflict of authorities was heard by a bench of three 
Judges. ft was urged for the appellant that a succession certi- 
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ficate for a portion of a debt could not be granted. In support 
of the contention reliance was placed on the following cases :— 
Muhammad Ali Khan v, Puttan Bibi (1), and Bismilla Begam 
v. Tawassul Husain (2), The contention of the respondent was 
that a Bench of this Court in Akbar Khan v. Bilkisara Begam 
(5), granted a succession certificate for portion of a dower 
debt and that the remarks of EDGE, C. J., in Muhammad Ali 
Khan v. Puttan Bibi (*), favoured the grant of atcertificate for 
the collection of a portion of a debt. They are as follows :— 
“Tt appears tous that the applicant must pay the dufy for a 
certificate entitling him to collect the whole of the dower debt 
which at the date of the application was due and payable. 


In calculating what the amount of that debt was, the son’s 


share by inheritance which has been discharged and the 
husband’s share which he holds in his own hand in satisfaction 
of his own share in the-inheritance, will be deducted, and the 
duty will be payable on the balance.” 


The decision of the case turns upon the construction to 
be put upon section 4 ofthe Succession Certificate Act with 
special reference to the meaning assigned to the phrase “ his 
debt ” in that section. 


Before dealing with the section the following points are to 
be noted. The Succession Certificate Act, 1889, as the 
preamble shows,has been enacted to “afford protection to 
parties paying debts to the representatives of a deceased 
person.” 

The proceedings under- the said Act are- of a summary 
nature in which the court either decides the right of the 
applicant to the certificate or grants it to one who appears to 
have the best prema facie title thereto (section 7). 


[n .gertain cases the court must and in others it may re- 
quire, as a condition precedent to the granting of a certificate, 
a bond for indemnity of persons who may be entitled to the 
whole or any part of the debt (section 9). It is thus evident 
that the proceedings are in no way intended to determine the 
share of the applicant in the debt or to adjudicate upon the 
relative rights of the applicant and others therein. 

(1) [1896] I. L. R., 19 AIL, 129. 
(2) [t910] I. L. R., 32 All, 335. 
(3) [1901] 21 A, W. N., 125. 
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- Thisis not all. One debt creates one single and indivisi- 
ble liability which gives rise to one single cause of action. 
One of the heirs of the obligee of a money bond may not, 
therefore, sue for his share in the money due under the bond 
(see Kandhiya Lal v. Chandar (1). The dower debt of a Mu- 
hammadan wife, whether prompt or deferred, is a “ debt” within 
the meaning of section 2 of the Succession Certificate Act 1889, 
Abdul Karine Khan v. Magqbul-un-nissa (4), 


.A debtor, again, ought not to be harassed more than once 
for one debt and the multiplicity of suits in respect of on 


cause of action must not be allowed. 


Some of the above mentioned points among others not 
mentioned, brought into being Act XXVII of 1860, under 
which the Calcutta High Court in Waselun Hug v. Gowhur- 
oon-nissa Bibee(*), and Amtr-un-nissa Barkat v. Srimati 
Afiatt-un-nissa (4), held that a certificate can not be granted 
to different heirs according to their shares. in fhe inheritance. 
Act XXVII of 1860 was replaced by the Succession Cer- 
tificate Act, 1889, section 4 of which is as follows :—( 1) “No 
court shall (a) pass a decree against a debtor of a deceased 
person for payment of his debt to a person claiming to be 
entitled to the effects of the deceased person or to any part 
thereof....2....except on the production by the person so 
claiming of :—{111). A certificate granted under this Act and 
having the debt specified therein.” 


The plain meaning of the phrase “his debt” in what has 
been quoted is the whole of the debt due by the debtor to the 
deceased. It cannot mean a portion of that debt. Such a 
meaning firstly, is against the canons of interpretation for 
the natural meaning of the term “debt” is not a share 
of some one in that debt ; secondly, it is opposed °to the 
scheme of the Act which has been enacted to afford pro- 
tection to debtors and has nothing to do with the con- 
venience of the applicant or his right to or share in the debt 
thirdly, it will cause the splitting of an indivisible liability ; and 
fourthly, it will lead to the harassing of a debtor more than 

(1) [1884] I. L., R. 7 All., 313. 
(2) [1908} I. L. R, 30 All, 315. 
(3) [1868] 10 W. R., tos. 

(4) [1869).3 B: L. R., 404, - 


le 


— 


VOL, VIII. ] HIGH COURT. 85 


‘once on one cause of action and to multiplication of suits 
thereon. 


- his Court in view of the above reasons held in SAztad 
Dei v. Debt Prasad (#), that separate certificates to different 
persons for partial collection of debts could not be granted, 
and in Muhammad Ali Khan v. Puttan Bibi (*), it was 
ruled that a certificate for the collection of a portion of 
a debt could not be given. EDGE,C. J., said :—He (the father 
of the deceased wife) had applied for a certificate entitling 
‘him to collect debts to the amount of Rs. 1,50,000.¢ It was 
necessary under section 4 of Act No, VII of 1889 that he 
should have a certificate. The Judge declined to grant such 
certificate unless the applicant paid the 2 per cent. duty on the 
“whole debt, ze, the debt of eleven lakhs odd, which was due 
to the Muhammadan lady. There has been a uniform series 


of decisions in this Court according to which a certificate can- 


not be granted to collect a part only of adebt. There is no 
decision of this Court or, so far as we know, of any other court 
which says that an applicant for a certificate either under this 
Act or under the former Acts, must apply for a certificate 
to collect all the debts due to the deceased. We think it 
would -be against public policy that a certificate to collect 
, part only of a debt should be granted, as it would tend to 
multiplication possibly of suits in respect of one liability 
and the harassment of debtors.” The ruling in S/ztaé 
Det v. Debt Prasad (%), was followed in Bismilla Begam 
v. Tawassul Husain (4). It is, however, argued that 
‘the remarks of EDGE, C. J, in Muhammad Ah Khan v. 
Puttan Bibi (5), which have been cited by the learned 
vakil for the respondent, favour the grant of certifi- 
cate for the collection of a portion of a debt. There is no 
force’ in this. The point for decision in that case was 
whether a certificate for the collection of a portion of a debt 
could or could not be granted, and the decision thereon was 
that it could not. That being so, the remarks towards the 
end of the judgment are mere odtter dicta. CHAMIER, J., in 

| (1) [1893] I. L- R., 16 All., 21. 

(2)[1896] I. L. R., 19 All, 129. 

(3) [1893] I. L. R., 16 All, 21. 

(4) [r910] I. L. R., 32 All., 335. 

(5) [1896] 1. L. R, 19 All, 129 
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CIVIL Akbar Khan v. Bilkisara Begam ( '), doubts the correctness of 
SR the decision in Mukammad Ali Khan v. Puttan Bibi, and 


1910 
ai aan is of opinion that the word “debts” in section 6 (7) of 
g "the Succession Certificate Act, 1889, means debts due, 


Kalandari t2, alleged to be due from debtors to the person apply- 
Pegam. ; ‘ : ; 

ing for the certificate. With due respect to the learned 

Fania Judge there is nothing in section 6 (f) to show that the 

term “debts”. means a portion of the debt to which the 

i applicant is entitled. Neither that section nor any other 

section of the Act aims at determining the share of the appli- 

cantin the debt. Reading that term in the light of the phrase 

“his debt” in section 4 of the Act it becomes clear that “ debt ” 

in section 6 (7) means the debt which is due to the deceased, 

t.é,, the whole of the debt, An applicant for a probate or 

letters of administration, no doubt, is allowed to put a value 

on the amount of assets of the deceased. But he has to put 

a value on the assets asa whole and not on any portion 

thereof. | a oe 

Article 12 of schedule J of the Court Fees Act does in-no 

way support the view that a succession certificate for a portion 

of a debt can be granted. The note in that clause is in the 

following terms :—“ The amount of a debt is its amount, 

including interest, on the day on which the inclusion of the 

debt in the certificate is applied for, so far as such amount 

° can be ascertained.’ The ascertainment of the amount of 

~ the debt, in my opinion, is the ascertainment of the amount 

of the whole debt and not of the share of the applicant there- 

in. It is the ascertainment which an accountant would make, 

Juristic facts which may affect the debt or any portion of it, 

such as the absence of right to the debt in the applicant, fraud, 

limitation, the absence of cause of action or the like, cannot 

be taken into account in ascertaining its amount for the 

purpose of obtaining a succession certificate. The determina- 

tion of such facts is the exclusive function of a court of justice 

in a regular suit and may often involve intricate and difficult 

questions of law and facts which are not to be decided in a. 
summary proceeding. 





The only plea which favours the grant of.a succession 
certificate for the collection of a portion of a debt is based on 
(1) [t901] A. W. N., 1901, p.t2s. 
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sympathy with the applicant, It is urged that it will be a 
great hardship to make an applicant, who is entitled to a 
fractional share of a debt only to pay duty upon the whole of 
that debt. This, however, is a matter of pure sentiment and, 
in the absence of an express rule of law to that effect, courts 
of justice can take no notice of the hardship and the more so 
when there are considerations which point the other way. 
A person entitled to one-tenth of a debt has to pay the full 
court-fee payable on the whole of the debt and the hardship 
involved cannot save him from such payment. One of the 
mortgagors whose share in the property mortgaged is 1/30, 
cannot, on the ground of hardship, be allowed to sue for the 
redemption of 1/30 of the property on payment of 1 /30 of the 
full court-fee. A plaintiff who sues for Rs. 20,000 and obtains 


a decree for Rs. 1,000 only cannot, on the basis of the hardship, 


claim a refund of the court-fee on Rs. 19,000, 


For the above reasons I would allow the appeal and 
dismiss the application for a succession certificate for collec- 
tion ofa portion of the dower debt with costs. 


KNOX, J.—I fully agree with the above. Itis matter for 


the legislature to consider whether the hardship to which my 
learned brother has alluded should not be relieved by a 


- change in the statute, ~ 


— 


GRIFFIN, J.—I agree. 


N 


By THE COURT.—Thé order of the court is that the appeal 
be allowed, the order of the lower court set aside and the 
application dismissed with costs. 

B. K. M. Appeal allowed, 
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KING-EMPEROR 
VErSUS 
$ KADIR BAKHSH.* 

Penal Code (XLV of 1560), section go) —Criminal misappropriation— 
Proofrequired from prosecution—Evidence Act (f of 1872), section 
IIg. i 
Under section 409 of the Indian Penal Code it does not lie on the 

prosecution to prove the actual mode of misappropriation, that is, that 

the accused brought the money entrusted to him to his own use or spent 
it in some other way. When it is proved by the Crown that the money 
was not returned by the accused in accordance with his duty, it then lies 


on the accused to prove his defence. 

Where, therefore, a peon entrusted with the serving of summonses 
and also with diet moneys for witnegses intended to be served, returned 
the summonses after some time unserved but not the moneys, and could 
offer no satisfactory explanation for his default, while the prosecution 
proved that there were decrees outstanding against the accused, %eld, 
that the man was guilty of ‘criminal misappropriation, although no speci- 
fic act of misappropriation was proved. . 

APPEAL from an order of acquittal passed by Mahomed 
Ishaq Khan, Esq., Sessions Judge of Farrukhabad, on appeal 
from a sentence passed by Mr. Farid-ud-din Ahmad, Magis- 
trate, First class. | 

Offence under section 409, I, P. c. 


The facts were briefly these :—The accused was a process- 
server attached to the court of the Munsiff of Fatehabad. 
On 25th September, 1909, he was given a number of summon- 
ses for service, together with the sum of Rs. 26-8-0 for diet- 
money of the witnesses to be served. The summonses were 
returnable by 5th October. On 13th October he was given 
another batch of summonses, returnable on 22nd N ovember, 
together with Rs. 18 for diet- -money. Neither the summonses 
were returned nor any report made on the due dates, On 
demand being made he afterwards returned the summonses 
unserved, but did not then refund the diet-money, merely 
saying that it was lost. He never made any report either to 


- © Cr, A. No. 680 of 1910, 
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the police or to his superior officer of the loss of the money ; 
and failed to give any satisfactory explanation of this omis- 
sion. Subsequently he refunded the whole of the amount. 
He was prosecuted under section 409, Penal Code. His 
defence was that he had been robbed of the money. The 
trying Magistrate found him guilty and sentenced him to six 
months’ imprisonment. On appeal the Sessions Judge was 
of opinion that the “prosecution had failed to establish the 
charge and acquitted him. He made the following remarks 
in his judgment, after setting out the facts as above-mfention- 
ed :—° On the other hand the prosecution has not produced 
any evidence to establish conclusively that he had misappro- 
priated the money to his own use, There were two decrees 
out against him at that time, but it has not been shown that 


he used that money for payment of those decrees. The, 


prosecution ought to have shown by some evidence that the 
amount with the embezzlement of which he has been charged 
had in reality been appropriated by him to his own use and 
that his defence was groundless.” The defence-story that 
the accused had been robbed was not regarded by the Ses- 
sions Judge as established. On this point he remarked, “ It is 
true that his defence on the face of it does not appear to be 
very convincing, but it does tend to throw some doubt on his 
guilt.” The Local Government appealed against the acquit- 
tal. 


A. E. Ryves, (Government Advocate), for the Crown :—The 
Sessions Judge is wrong in law in holding that on the facts 
found the prosecution has failed to establish the charge. On 
an indictment under section 409, Penal Code, it is not 
incumbent upon the prosecution to prove that any sum was 
spent by the accused for himself, or brought to his own use, 
on any specific occasion. The prosecution has proved that 
the accused failed, on the due date, to return the summonses 
served or unserved and to refund the money entrusted to 
him or give a satisfactory explanation for his default. A 
sufficient prima facie case was thereby made out and it then 
rested on the accused to prove that he had a sufficient and 
satisfactory justification for his default. He has failed to do 
so, and he should, therefore, have been convicted. It is no 
defence that the money was subsequently refunded. 

12 
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the Evidence Act it is entirely upon the prosecution to prove, | 
the guilt of the accused. It should be established by clear ` 
evidence that ,he committed, any misappropriation in fact, 


: Mere delay or negligence i in rendering prompt account of the 
money is not enough to- establish his guilt. He could.be 


_ rightly convicted if he had declined to account for the money 


or made ä false‘account. No specific act of misappropriation 
has been- proved, I.rely on the case of 


Imam Din v. The Emperor, [1901] 3 Punjab L. R., 157. 
' The judgment of the Court was delivered by 


RICHARDS, J.--Kadir Baksh was charged ‘under section 
409, Indian Penal Code, on. two counts with criminal mis- 
appropriation of certain money entrusted to him. The learn-. 
ed , Magistrate convicted and sentenced the .accused to six 
months’ rigorous imprisonment on each charge to run con- 
currently. The learned .Sessions Judge reversed the finding l 
of the Magistrate, and acquitted the accused. Government’ 


has appealed. Most of the facts connected with the case are. ` 


practically undisputed. - The accused is a process-server. He 


received on the 25th of September, 1909, from the-Munsif’s 


Court, Rs. 26-8-0 as diet-money for witnesses and then. again ` 


-he received Rs. 18, on the 13th of October, 1909. The first 


summonses should have been returned on the sth of October, 
and the second lot on the 22nd of November. The’ accused 
did not return the summonses until the oth of December, 
1909, when he returned’ them unserved, but without the 
money. He stated that the money was lost. Between the 
15th of December, 1909, and the 17th of December, 1909, 
the accused made good the money. The evidence showed 


C that there were decrees. out against the- accused which 


he was apparently unable to satisfy. The evidence also 
showed that the accused when asked to return the summonses 
stated that some of them had-been served and some of them - 
not. This statement of the accused was untrue, because the 
summonses were all finally returned unserved. The evidence 


‘further showed that until the summonses. were returned 


unserved, the accused never made any report of the loss of 


the money either. to the police or to his:own officer. The, 


learned Sessions Judge gays in dealing with the case, “ His 


= 
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acne was that He had lost the money while suffering. from. 
severe illness, but he failed to explain why he did not réport 
the alleged loss to’ the. police or his own superior officer. No 
satisfactory. explanation is given as to this omission. On the 


` other hand the prosecution has riot produced any evidence to 


establish conclusively that he had misappropriated the money 
to his own use. There were two decrees out against him at 


that time, but it has not been shown that he used that money 


for payment. of thuse decrees. The prosecution ought to 


-have shown by some evidence ‘that the amount with the 


-embezzlement of which he has been charged had in reality 


. beén appropriated by him to his own use and that his defence 


was groundless.” In our opinion .the learned. Sessions Judge 
is quite wrong in the proposition which we .understand him 


_ to lay down in. this paragraph of his judgment. There is 


nq doiibt that if the accused had‘ shown tlrat he had really 


_.been robbed of the money, he would not be guilty of the 


offences with which he is charged. It is also true that if the 


l evidence for the defence coupled with the. surrounding cir- 


cumstances and the statement of the accused himself created 


of that doubt. But it is entirely wrong to suggest that it lay 
_on the prosecution to prove the actual mode of misappropria- 
tion of the money. They were not called upon to prove that 
he applied this money in the discharge of the decrees agairist 
him or in any other way. .When they proved that he had 
not returned the money in accordance with his duty when he 
returned the summonses unserved, the Crown had proved 


‘their case, and it lay on the accused to prove his defence. 
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`a doubt in the learned Sessions, Judge’s mind as to the guilt | 
of the accused, the latter would be entitled to get the benefit 


We might refer ‘the learned Judge. to the provisions of sec- ` 


tion 114 of the Indian Evidence Act. The learned Judge 
himself seems to have altogether djsbelieved the story of the 
-alleged loss which is unsupported by any evidence. No 
doubt, some evidence was given that the accused was ill. But 
it by no ‘means follows that- because the accused was ill, he 


was robbed of the money. We think on the evidence that’ 


the conclusion arrived at by the learned Magistrate was 
right and that arrived at by the learned - Sessions Judge was 
wrong, On the other hand. when we come to consider the 


question of punishment, we think that we ought to take into . 
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consideration the good character which the accused has borne, 
also the fact that he made good the money which he had.mis- 
appropriated, and that it is possible also that he will lose his 
office, and taking all these matters into consideration we do 
not intend that the accused should be kept any longer in jail. 
We allow the appeal and finding the accused guilty of two 
offences under section 409, Indian Penal Code, we sentence 
the accused to six weeks’ rigorous imprisonment on each count, 
the sentences to run concurrently. As the accused has 
already served more than six weeks pending the appeal to 
the Sessions Judge, the result of our order will-be that.the 
re-arrest of the accused will be unnecessary, and the bail bond 
will be discharged. 


B, K, M. Appeal allowed. 


BISHAMBER NATH 
VErSUS 


GADDAR.* 


Trespass to goods— Wrongful seizure- ~Liability of creditor in damages for 
—Attachment of property- belonging to third person— Damages— 
Provincial Small Cause Courts Act (IX of 1587), sch. Il, Art. 35 (N). 


Crops were attached by the defendant in execution of his decree, 
Upon the plaintiffs objection the attachment was w ithdrawn. The crops, 
while under attachment and in the custody of the shusna (temporary 
bailiff), disappeared, and the bailiff was found guilty of theft and con- 
victed. In a suit by the plaintiff to recover from the defendant the value 
of the crops and compensation for his wrongful act, 4e/d, that the defendant 
was lable for both. The plaintiff had a complete cause of action at the 
date of the wrongful attachment and his right to the relief he was entitled 
to was not impaired by the subsequent occurrences. The plaintiff was 
entitled to be restored to the szarus guo ante, the illegal act of the defen- 
dant. Goma Mahad Patil v. Gohal Das Khimji, 1. L. Rẹ, 3 Bom., 74; 
followed. Musaminat Sujan Bibi v. Sheikh Sariatulla, 3 B. L. R. A. J., 
412, not followed. Atsori Mohun Roy vs Harsukh Das, L. L. R., 7 Cal., 436, 
referred to. à 

ffeld further that a suit of this description al though the amount of the 
claim was below Rs. 500, was not cognizable by a Court of Small Causes, it 


° L, P. A. 72 of 1910, 
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being within the purview of article 35 (j), schedule ii of the Provincial 
small Cause Courts Act. 


APPEAL under section 10 of the Letters Patent from the 
judgment of Mr. Justice GRIFFIN, confirming a decree of 
H. W. Lyle, Esq., District Judge of Agra, who modified a 
decree of Babu Lakshmi Narain, Munsif of Mahaban. 


Suit to recover damages. 
The facts are briefly as follows :— | i 


The appellant was zamindar of a village. He obtained 
a decree for rent against one Tulla and attached some stand- 
ing crops in execution of the decree. The respondent then 
claimed the property as his. A bailiff was appointed, and while 
the property was in his custody, a portion of it disappeared. 
The bailiff was prosecuted and! punished for misappropriating 
the property. This was a suit by the respondent for damages 
for trespass to goods by wrongful attachment and for the value 
of goods lost. 


His claim was partially decreed by the court of first instance 
and allowed in full by the lower appellate court. An appeal 
against that decision was dismissed by 


GRIFFIN, J.—The defendant, who is appellant'in this court, in execu- 
tion of a decree held by him against one Tula Ram, attached, as the 
property of his judgment-debtor, the crops of the plaintiff Gaddar. The 
plaintiff filed an objection against the attachment. His objection was 
allowed and the attachment was removed. While the property was 
under attachment and in the custody of the s4aAna or (the temporary 
bailiff) of the court, most of the attached crops disappeared. The shana 
was prosecuted and found guilty under section 406, I. P. C., and sentenced 
to imprisonment. The plaintiff has instituted the present suit to recover 
a sum of Rs. 457-8-o which is made up of two items, namely, Rs. 417-8-0, 


‘the value of the crops which disappeared while under attachment 


and Rs. 4o as damages for the wrongful act of the defendant.. The court 
of first instance decreed the suit for Rs. 4o, that is, for the damages 
claimed by the plaintiff and dismissed the suit for the value of the 
attached crops on the ground that the plaintiff had failed to prove that 
it was the defendant who removed them. On appeal by the plaintiff the 
lower appellate court held that it was immaterial whether it was the 
defendant who had removed the crops or not and'as he was a trespasser 
and wrongfully attached the crops, he was responsible for the value, no 
matter who stole them. The learned District Judge found that the value 
of the crops was Rs, 92-8-0 and gave the plaintiff a decree for that amount 


CIVIL. 


. 910. 


Bishambe 
Nath 


V. 
Gaddar. 


Grifin, J. 


CIVIL. 


` 1910, 


, ~. Bishamber 
Nath 


v. 
Gaddar. 
Griffin, J. 


94 HIGH COURT. [A. L. J. R. 


in addition to Rs 40, decreed by the court of first instance. The defen- 
dant comes here in second appeal. A preliminary objection is raised that 
no appeal lies. Itis contended on behalf of the plaintiff-respondent that 
the suit was one of a nature cognizable by a Court of Small Causes 
and the value being below Rs. 500, no second appeal lies. I was referred 
to various rulings by the learned Advocates of both the parties, but it 
appears to me on a reference to the plaint itself that the suit it not one 
cognizable by aCourt of Small Causes. So far as it isa suit for damages, 
it is Clearly excepted from the cognizance of a Court of Small Causes, 
vide Schedule II of the Provincial Small Cause Courts Act, clause 35 
(j) Asto whether the defendant-appellant can be held liable for the 
value of the crops or not, the ruling relied on by the court below 


in the case of Goma Mahad Patil v. Gokul Das Khimfi (1), is a direct 


authority for the view taken by the learned District Judge. The facts 
of that case are on all fours with those of the case before me. On 
behalf of the appellant I am referred to the Privy Council decision 
in the case of Atssori Mohan Roy v. Harsukh Das (2), in which it 
was held that where the plaintiffs property was wrongfully attached 
by the defendant, the plaintiff was entitled to recover from the defend- 
ant the difference in the market value of the goods at the time of 
the attachment and their price when they were sold.. The conclud- 
ing portion of the judgment is relied on in support of the contention 
advanced on behalf of the appellant that he can only be held liable for 
the natural and necessary consequence of his act. It may be conceded 
that the theft or disappearance of the plaintiff’s crops while under 
attachment was not in any sense the consequence of the wrongful attach- 


- ment by the defendant. `, The fact remains that the plaintiff has suffered 


a loss for which he is entitled to compensation. His crops were wrong- 
fully attached by the defendant-appellant. He is entitled to get back his 
Crops or their value if the crops themselves are not available. The 
plaintiff had a complete cause of action at the date of the wrongful 
attachment, and his right to the relief he was entitled to was not impaired 
by subsequent occurrences for which he was not responsible. In the 
case Atssori Mohan Roy v. Harsukh Das, referred to above, their 
Lordships of the Privy Council held that the plaintiffs are entitled to 
recover the value of the property wrongfully attached as it stoéd at the 
date of the defendant’s unlawful act. The principle to be deduced from 
that ruling is that the plaintiff is entitled to be restored to the sratus 
quo ante the illegal act of the defendant. As tothe ruling reported in 3 
B. L. R., p. 16, quoted on behalf of the appellant, it appears that the 
learned Judges who decided it were largely influenced by the English 
law on the subject as held in the case of Walker v. Olding. Their 
Lordships of the Privy Council held in Xissori Mohan vy. FHlarsukh, 
that the rule of law laid down in Walker vy. Olding, does not apply to 
India. This being the state of authority on the question to be decided 


(1) [1878] I. L. R., 3 Bom., 74. 
(2) [1889] I, L, R, 17 Cal, 436. 
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in this case, I prefer to follow the decision of the Bombay High Court in 
Goma Mahad Patil v. Gokul Das, which is directly in point. I dismiss 
the appeal with costs. l 


Defendant appealed. 
Ley Bahadur Sapru (for the appellant). 


Only such damages as flowed naturally from the wrongful 
act of the appellant could be assessed against him. That 
doctrine applied to cases of torts as well as of céntracts. 

Hadley v. Baxendale, 9 Exch., 341, 
was not limited to cases of contract only. | 2 
Mayne on Damages, 7th ed., 49, 438. l 
Musammat Sujan Bibi v. Sheikh Sariatulla; [1869] 3 Beng.,-L. R , 413. 

Kissori Johan Roy v. Harsukh Das, [1889] I. L. R., 17 Cal., 436. 

It would not be in the contemplation of parties that the 
very man in whose custody they were would steal them. 


[STANLEY, C. J.—The case in 

Goma Mahad Patil v. Gokul Das Khimpi, [1878] 1. L. R.. 3 Bom., 74, 
is against you and quite on all fours with this case.] ` 

Muhammad Ishaq, for the respondent, was not called on. 


The judgment of the Court was delivered by 


STANLEY, C. J.—We are of opinion that the view taken by 
our learned colleage is correct. -It is based on the ruling 
in Goma Mahad Patil v. Gokul Das Khtimji (2), with which 
ruling weagree. The cases which have been relied upon by 
the learned Advocate for the appellant appear to us to be 
distinguishable. The correctness of the decision in the case 
of Goma Mahad Patil v. Gokal Das Khtnj2, has never so far, 
as we are aware, been questioned. We dismiss the appeal 
with costs. 

S. M. Appeal dismissed. 


(1) [1878] I. L. R., 3 Bom., 74. 
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CHANDRA KISHORE ROY 
VEYSUS 
PRASANNA KUMARI DASI AND ANOTHER. 


Succession Act (X of 1865), sections 3, rrr, 187 — Will— Construc- 
tion—Beguesi in a clause standing by ttself—Varriage— Uncertain or fu- 
ture event— Suit lo recover aired’ s of maintenance under a will—Probate— 
Grant of letters of administration with the will anneved—Subsequent 
limitation of the grant by the High Court, effect of—lformal alteration 
of the original grant—Probate subsequent to the institution of the suit 


but before decree, 


A testator, by his will, provided that when his two daughters would 
be married should they desire to live in separate houses, such houses 
“should be built for them in the vicinity of his house and out of the 
income of his property, and then fixed an amount for each daughter 
by way of maintenance in a subsequent clause. The daughters 
were married atter the testator’s death und went to live in separate 


houses :-- 


Teld, that the payment of the maintenance was not made contingent 
on the marriage of the Jadies. ‘The condition as to the maintenance was 
dealt with in a clause standing by ilself. ‘There was no reference to mar- 
riage or to any other future event. Section 111, Indian Succession Act, 
therefore did not apply, «end the daughters were entitled to the wainten- 


ance as provided forin the will. 
e 


y 
The plaintiff brought the suit to recover arrears of maintenance alleged 
tọ be due to her under her fathers willin September, 1900, when no 
letters of administration had been granted. In October, rgor, the 
testator’s widow obtained from the District Judge a grant of letters of 
administration with the will annexed. On appeal that grant was modi- 
fied by the High Court in February, 1903, by limiting it to the realisation 
of the maintenance provided for the widow by the will The letters 
granted by the District Judge were never formally altered in conformity 
with the order of the High Court on account of the death of the widow. 
The plaintifs suit Was decreed in December, 1yo3 = 
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Held, that * probate ® as defined in section 3 of the Indian Succession 
Act (X of 1865) was in fact obtained from the District Judge, and the 
provisions of section 187 of the Act were, therefore, strictly complied with ; 
that the subsequent limitation by the High Court, even if cight, was 
immaterial ; and that the Court was competent to deal with the case as 
the provisions of section 187 of Act X of 1865 were complied with before 
it decreed the suit. 


Two consolidated appeals from a judgment and two dec- 
rees of the High Court at Calcutta, affirming a judgment and 
two decrees of the District Judge of Rungpore, which said 
last mentioned decrees -had affirmed a judgment and two 
decrees of the Subordinate Judge of Rungpore. 


Kumar Shyam Kishore Roy, father of the parties, died 
on the 3rd Sraban, 1286 (-=18th July, 1879), leaving him 
surviving the following amongst other persons :— 


ii—Rani Pran Kishori, first wife. 


iji—-Rani Basanta Kumari, third wife. 


` 


ii.—Prasanna Kumari Dasi. ìà daughters by his third wife, 





i the respondents, respective- 
an ; ; 
i | ly, in the present consoli- 


iv.—Sarat Kumari Dasi. | dated appeals. 


The will, dated 16th Magh, 1284 (= 28th January, 1878) 
of the said Kumar Shyam Kishore Roy, contained, amongst 
others, the following provisions :— 


i—Rules for the exercise of permission previously granted 
to his said two wives by two registered deeds, dated 
Chaitra, 1281 (= March-April, 1875) to adopt sons. 
(Paragraph 1.) 


ii—The maintenance allowance to be paid, amongst others, 

to the said two daughters, and the conditions which 

were to govern the amount of such allowance, 
(Paragraphs 9 and 6). 

After the death of the testator, Rani Pran Kishort, in 


accordance with the provisions of that will, adopted the 
anpellant. 


During the minority of the appellant the estate was man- 
aged by the Court of Wards, ~ 


CIVIL. 
TOTO, 
Chandra 
Kishore Rc 
ts 
Prasanna 
Kumari Da: 


r 


CIVIL. 


e 


IQIO. 





Chandra 
shore Roy 
v. 
Prasanna 


umari Dasi, 


98 PRIVY COUNCIL. [A. L.J. R. 


After the marriages of the said two daughters which took 
place respectively in Phalgun, 1294 (= March, 1888) and in 
Assar, 1296 (= July, 1889) they each lived in a separate house, 
and each received, in accordance with the terms of the will, 


a maintenance allowance of Rs. 50 per mensem from the 
Court of Wards, E 


The appellant received possession of the estate from the 
Court of Wards on -the 6th May, 1896, after which date only 
a small portion of the said allowance had been paid. 


In consequence the said daughters, on the 17th Septem- 
ber, 1900, filed separate suits in the Court of the Subordinate 
Judge of- Rungpore, setting out the above facts and claiming 
the arrears of maintenance due together with interest. — 


The appellant, by his pleas, filed on the 2nd January, 
1901, contended (tx/er alia)\—- 


i.—That as no probate or letters of administration with 
the will annexed had been granted to any one, the 
claims were not maintainable. 


ii That on a true construction of the will the bequests 
regarding the maintenance allowances were bad in 
law inasmuch as such allowances were dependent 
upon the happening of a specific uncertain event, viz., 


marriage, which said event happened after the death 
of the testator. | 


While the daughters’ suits were pending, Rani Pran Ki. 
shori applied to, and obtained from, the District Judge of 


‘Rungpore, a grant of letters of administration with the will 


annexed. The High Court, on appeal, by its order, dated 
the 24th February, 1903, modified the shid grant “ by limiting 
it to the realisation of the maintenance allowance provided for 
her by the will.” Before the District Judge could re-call and 
alter the said letters granted by him so as to bring them into 


conformity with the said order of the High Court, the said 
Rani died. 


Thereafter the appellant ra’sed a further contention, vis., 
that as the effect of the said order of the High Court, 
dated the 24th February, 1903, was to cancel the said 


al 
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letters of administration granted by the District Judge, 
and as no other letters had, or could be issued, the suit 
was not maintainable, having regard to section 187 of Act X 
of 1865. 

Clauses Gand 9 of the will were in the following terms :— 


“6, As long as the song will remain minors, the first 
wife, until that time, will get a monthly allowance of Rs. 50 
from month to month on account of maintenance, and if she 
has a minor son, such son will get Rs. 25, and my daughter, 
Srimati Raj Lakshmi, if she remain joint in food with my 
first wife, will get Rs. ts on account of her maintenance, in 
all Rs, go, and the third wife will get a monthly allowance 
of Rs. ṣo for her maintenance, and if she has a minor son, 
such minor son will get an allowance of Rs. 25, and the four 
daughters, born of her womb will get an allowance of Rs. 60, 
at the rate of Rs. 15 for each daughter as long as they remain 
joint in food with their mother, in all, Rs. 135. They will 
be able to realise the amount of monthly allowance fixed by 
me, and the executor wil] be personally liable for the loss 
and damage on account of suit for the same. Except 
getting the fixed monthly allowance, the two wives will 
not be able to interfere with my property, movable and 
immovable.” 


“Q. Srimati Raj Lakshmi is the daughter born of the 
womb of my second wife, Brajangana, deceased, and there 
are four daughters born of the womb of my third wife, Basanta 
Kumari, being in all § daughters, who are alive. Out of 
them, Raj Lakshmi, the daughter of the second wife, Raj 
Kumari, the daughter born of the womb of the third wife, 
have been married. If they desire to live in separate houses 
and when the remaining three daughters will be married, and 
if they desire to live in separate houses, the person in whose 
Management my movable and immovable property will be at 
that time, will make 5 separate houses for the daughters in 
the vicinity of my house, from the income of my movable 
and immovable property. For the maintenance of my daughter 
I fix an allowance of Rs. 1,200 a year for Srimati Rajlakhi, 
Rs. 600 a year for Srimati Raj Kumari, Rs. 600 a year for 
Srimati Hara Kumari, Rs. 600 a year for Srimati Prasanna 
Kumari, and Rs. 600 a year for Srimati Sarat Kumari, As 
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long as the daughters will live in the separate houses in this 
place, they will get the fixed allowances. respectively. The 
executor appointed for my property or my heirs and succes- 
sors or the executor will not he able to make any objection, 
and even if they make objection, the same will not be granted. 
But if the daughters do not live in this place, they will get 
at the rate ef Rs. r10. In default of daughters and daughters’ 
sons no other heirs of them will get the allowance. If the 
daughters die childless, and if the sons-in-law live in this 
place, each of them will get a monthly allowance at the rate 
of Rs, 25 during their life-time. After his death no other heir 
will get the said allowance.” - 


The Subordinate Judge of Rungpore delivered, on the 
23rd December, 1903, judgment granting the said two daught- 
ers decrees as prayed. 


Against the said decrees the appellant appealed to the 
District Judge of Rungpore, who upheld the said decrees 
(except as to asmall portion of the interest claimed), and on 
the 22nd April, 1904, dismissed the said appeals with costs. 


The appellant, thereupon, lodged second appeals in the 
High Court at Calcutta. The said appeals were dismissed, 
and the said decrees of the District Judge upheld by the said 
High Court’s judgment and decrecs, dated the 29th May, 


1906. l 
The defendant appealed. 
Sir Robert Finlay, K. C. and E. U. Eddis, for the 


appellant: The bequests -to the respondents are given in 
the event of marriage, but the happening of marriage is an 
uncertain event, and unless it happens during the life-time of 
the testator, the bequests do not take effect. Indiañ Succes- 
sion Act (X of 1865), section rrr, Here the testator died in 
1879, and one of the respondents married in 1888 and the 
other in 1889. . They cannot, therefore, succeed in their 
claim, 

[Lord MACNAGUTEN : What do you say as to section 107 
of that Act ?] 

The illustrations to that section show that there must be 
a definite time stated in the will within which the uncertain 
event must happen, 


~ I> aa’. 
' £ 
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Again, the District Judge granted letters of administration 
with the will annexed to one of the widows, but on appeal 
the High Court limited that grant to the realisation of her 
maintenance allowance under the will. The widow died, 
thereafter, and the letters of administration in conformity 
with the order of the High Court have never been granted. 
The claim of the respondents is, therefore, barred under section 
187 of the Indian Succession Act (X of 1865). ‘In any case 
no letters of administration were obtained before the institu- 
tion of the suit, which on that ground alone fails under the 
said section 187. Reference was also made to the Indian Suc- 
cession Act (X of 1865), sections 26, 119, 125, 130, 180 and ISI. 


De Gruyther, K. C, and O'Gorman, for the respondents : 
Provision for maintenance is not dependent upon marriage as 
contended. The only condition is that the respondents 
should live in separate houses to entitle them to Rs, 600 per 
year, This condition has already been satisfied, and the 
claim is good. Section ttt of Act X of 1865 docs not 


apply. 


The whole of the Indian Succession Act, 1865, is not 
applicable to the Hindus, but ‘only the sections specified in 
section 2 of the Hindu Wills Act (XXI of 1870), are applicable 
to them. Section 187 of the Indian Succession Act was made 
applicable to the Hindus in 1881 by section 154 of the Probate 
and Administration Act (V of 1881). The will was proved in 
1879 and probate was obtained in that year. Section 187 of 
the Indian Succession Act, therefore, does not apply to the 
present case. Again, one of the widows applied for letters 
of administration under section 23 of Act V of 1881, and such 
letters were granted to her with the will annexed. The word 
“probate” in section 187 of Act X of 1865 is defined in section 
3 of that Act, and it is submitted that the requirement of sec- 
tion 187 is here satisfied according to that definition of 
“probate.” It is contended that after the order of the High 
Courtlimiting the grant was made, the letters of administration 
were <-formally altered and, therefore, the suit is barred. 
That means that the suit is barred because the formal paper, 
called the probate, is not taken out. But in India ‘ probate ’ 
has-a statutory meaning as defined in section 3 of Act X 


CIVIL. 
1910, 
Chandra 
Kishore Roy 
U. 

Prasanna : 
Kuman Dası. 


CIVIL. 


ee 


1910. 
Chandra 
Kishore Roy 


v. 
- Prasanna 


Kumari Dasi. 


Lord Mersey. 


102 PRIVY COUNCIL. [A. L. J. R. 


Probate is conclusive as to the validity and the contents of a 
will :— l 

Bal Gangadhar Tilak x. Sakwarbal, [1902] I L. R., 26 Bom., 792, 
797. 

Itis enough if the probate is granted before passing 
the decree. The judgment of the High Court is right. Re- 
ference was made to the Indian Succession Act (X of 1865), 
sections 181,184, 196 and 197. 


f:ddis, in reply, as to the meaning of the word “ probate ” 
referred to 


Mohamidu Mohtdeen Hadar v. Pitcher, Le R. [1894] A. Œ, 437, 
442 


The judgment of their Lordships was delivered by 


LORD MERSEY.— These are two appeals from the judgment 
and decrees of the High Court at Fort William in Bengal, 
dated the 26th May, 1906, confirming a decrce of the District 
Judge of Rungpur, dated the 22nd April, 1904, which con- 
firmed a decree of the Subordinate Judge of Rungpur, dated 
the 23rd December, 1903. The suits were brought by two 
Hindu ladies, daughters of one, Kumar Shyam Kishore Roy, 
deceased, against the appellant, who is the adopted son of the 
deceased, to recover arrears of maintenance alleged to be due 
to them under their father’s will. The appellant denied 
that the respondents were entitled to any maintenance under 
the terms of the will, and further objected that they were not 
competent to maintain their suits inasmuch as they had not 
obtained letters of administration to their father’s estate. 


The facts, so far as they relate to the first point, areas 
follows :—On the 18th July, 1879, Kumar Shyam Kishore 
Roy died. He left no son, but he left two of his Wives, namely, 
Rani Pran Kishori and Rani Basanta Kumari, surviving him. 
By the latter wife he had had two daughters who are the 
present respondents. He had made a will, dated the 28th 
January, 1878. This will, together with certain deeds previ- 
ously executed by the testator, granted permission to the 
wives to adopt sons, and in accordance with this permission 
the widow, Rani Pran Kishori, adopted the appellant. At 
this time the appellant was a minor. The will makes provi- 
sion for the wives and for the two daughters. The clause in 
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the will relating to the two daughters, omitting irrelevant 
words, ‘is as follows :— 

“When.they will be married and if they deat to live in separate houses 
the person in whose management my property will be at the time will 
make separate houses for them in the vicinity of my house from the income 
of my property. For the maintenance of my daughters I fix an allowance 
of Rs. 600 a year for Srimati Prasanna and Rs. 600 for Srimati Sarat. 
As long as the daughters will live inthe separate hoyses in this place 
they will get the fixed allowances respectively ; but if the daughters do 
not live in this place they will get Rs. 10.” 

The two daughters married ; the one in 1838 and the other 
in 1889; and they went to live in separate houses. The 
estate was at this time under the management of the Court 
of Wards, the appellant being still a minor. The Court, 
after the respective marriages, paid to each ofthe ladies the 
Rs. 600 per annum as provided by the will. The appellant 
‘came of age in 1896 and then entered into possession of the 
estate. Since obtaining possession he has refused to make 
the allowance to the ladies, alleging that the clause in the will 
providing for the allowance is void by reason of the provision 
contained in section 111 of the Indian Succession Act (Act 
X of 186s). Hence these two suits. Section 111 of the 
Succession Act is as follows :— 

“ Where a legacy is given, if a specified uncertain event shall happen, 
and no time is mentioned in the will for the occurrence of that event, 
the legacy cannot take effect unless such event happens before the period 
when the fund bequeathed is payable or distributable.” 

It is contended on behalf of the appellant that the be- 
quests to the daughters were given only in the uncertain 
events of marriage, and that as that event did not happen in 
the life-time of the testator the bequests never took effect. 
Their Lordships are of opinion that this contention is not well 
founded. 

The payment of the maintenance is not made contingent 
on the marriage of the ladies. The will deals with the main- 
tenance in a clause which stands by itself and which must be 
read by itself. The clause contains no reference to marriage 
or to any other future event. -Section 111, therefore, has no 
bearing on the construction to be put on the bequest. 


The facts relating to the second. point are as follows: 
At the tiine when’ these suits were instituted (September, 
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1900) no letters of administration had been granted ; but 
while the suits were pending, namely, onthe 7th October, 
1901, the widow, Rani Pran Kishori, obtained from the District 
Judge of Rungpur a grant of letters of administration with 
the will annexed. This grant was subsequently modified by 
a judgment of the High Court, dated the 24th February, 1903) 
by limiting it to the realisation of the maintenance allowance 
provided for the widow by. the will. Before the District 
Judge could recall and alter the said letters so as to bring 
them into conformity with the judgment of the High Court 
the widow died. Thus the said letters never were formally 
altered. Upon these facts the appellants contended that, 
having regard to section 187 of the Indian Succession Act, 
the Court was not competent to grant the relief prayed for. 
Section 187 is as follows :- — 

‘N “No tight as executor ‘or re can be established in any Court 
of Justice, unless a Court of.competent jurisdiction within the Province 


shall have granted probate of the Wili under which the right is claimed, 
or shall have granted letters of administration under the 180 th section. is 


The 180th section here referred to relates exclusively to 
wills proved elsewhere than within the province and provides 
for grants of letters of administration upon the production of 
authenticated copies of such wills; the section has no rele- 
vancy to the case now.under consideration, for here the letters 
of administration were granted within the province The 
question therefore turns entirely on the effect of the first part 
of section 187 which requires that before. the right of a legatee 
can be established, probate of the .will shall have been granted 
by a court-of competent jurisdiction within the proyince. By 
clause 3 of the Act“ probate” is defined as meaning “ the 
copy of a will certified under the seal of a court of competent. 
jurisdiction, Avie} a grant of Boe ete the estate of 


-the testator.” Their Lordships are of opion That “ probate ” 


as here defined was in fact obtained. The will was proved. 
before a court of competent jurisdiction within the province 
and that court duly issued to the widow a certified copy of the 
will under the seal of the court with a grant of administration. 
to the estate of the testator. The provisions of the section were 
therefore strictly complied with. The subsequent limitation 
of the grant to so much of the estate of the deceased as might 
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be sufficient to satisfy the widow's claim, even if right appears 
to their Lordships to be immaterial. It is then said that 
even if the provisions of section 187 were complied. with, 
the compliance was after suit commenced, and was there- 
fore too late. Their Lordships, however, are of opinion that, 
as the compliance was “pefore decree, the court was fully 
competent to deal with the case. Their Lordships will 
humbly advise His Majesty that the appeal should be 
disthissed and with costs. l 


J.M.P. Appeals dismissed. 
Downer and re solicitors for the appellant. 


~< I. L. Wilson and Co: solicitors for the respondents. 





BACHI AND OTHERS 
VEVSUS 


BIKHCHAND JIOMAL AND ANOTHER. 


Deccan Aggiculturists Relief Act (ee VIT of 1579)—Sutt for redemption 
— Form and reality of the suit— Special relief. 


Special relief under the Deccan Agriculturist? Relief Act (XVII of 


1879) could not be granted in a suit, which was in form a suit for re- 
demption, but in reality was a suit to recover property of which the right- 


ful owner had been deprived by fraud. 


1 


THREE appeals, which were consolidated, from three 
dectees of the Court of the Judicial Commissioner of Sind 
reversing a decree of the District Court of Sakkar Larkana. 

The question for determination was whether, the appel- 
lants or any of them were under-the Deccan Agriculturists’ 
Relief Act (XVII of 1879), entitled*to special relief to redeem 
a mortgage executed on September 27, 1892, by three per? 
. Sons, named, ..Saindino, Mitho and Sachedino, in favour of 
two of the respondents, vzs., Bikhchand and Dipchand. The 
property mortgaged was 500 acres of land to secure a sum 
of Rs. 1,700. For interest on Rs. 1,000 of that amount the 
mortgagees were to receive the produce of a part of the land, 
the interest on the remaining Rs.: 700. was compounded for 
Rs. 300; and Rs, 2,000, principal and interest, was to be 
paid by annual instalments extending to January 25, 1900, 
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By a deed of sale, dated the ọth June, 1894, Mitho and 


his brother Mirzan, sold 122 acres out of the 500 acres com- 


prised in the mortgage to Bikhchand and Dipchand, the 
mortgagees. The deed of sale set out that the consideration 
for the sale was the sum of Rs. 2009 due on the mortgage, 
which was expressed to be cancelled. Saindino attested 
the deed of sale as a witness, and the mortgagors obtained 
possession of the remainder of the 500 acres mortgaged. On 
September 8, 1896, Bikhchand and Dipchand sold the 
said 122 acres of land to the first respondent, Sherajmal who 
had ever since been in possession as owner, - 


Sachedino died in 1896, and Saindino in 1898, and their 
respective heirs, as plaintiffs’ instituted the present suit on 
January 31, 1905,against Kherajmal, the purchaser of the 
said 122 acres, and Bikhchand and Dipchand, the mort- 
gagees under the deed of September 27, 1892, as defendants. 
The plaint alleged (ster alia) that the plaintiffs were not 
bound by the sale of June 9, 1894; that Sachedino, Saindino, 
and Mitho and others, as heirs of a common ancestor, named 
Mitho, held the landed property of the family jofntly, and 
notwithstanding the ostensible title, the said three mortgagors 
were each entitled to a third share in the lands recorded in 
the name of each of them; and that the mortgage of 1892 
must be regarded as subsisting in regard to the 122 acres, 
sold in 1894. The relief sought was the redemption af a two- 
thirds share of the said 122 acres after the taking of accounts 
and the grant of special relief under the Deccan Agriculturists’ 
Relief Act. . 


Bikhchand and Dipchand did not enter any defence. 
Kherajmal pleaded that the plaintiffs never had any right to 
the property in suit ; that he (the defendant) knew nothing of 
the mortgage of Sentence 27, 1892; that the deed of sale of 
June 9, 1894, was executed with the knowledge and consent 
of Sachedino and Saindino and their heirs ; that no obj -ction 
was taken to it and the plaintiffs were, therefore, bound by it ; 
that the effect of that deed of sale was to redeem the said 
mortgage with a result that there was no mortgage to redeem ;. 
arid that the Deccan Agriculturists’ Relief Act did not apply 
to the suit, 
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The District Judge held that the land in suit was held 
jointly by the heirs of the common ancestor Mitho ; that 
Sachedino’s and Saindino’s heirs were respectively entitled to 
one-third of the same, and Mitho and his brother Mirzan to 
the remaining third ; that Saindino was bound by the deed 
of sale as consenting thereto and by taking advantage of its 
terms, and his heirs were, therefore, equally bound by it, 
but that the consent of Sachedino had not been proved ; that 
Kherajmal had notice of the mortgage when he bought the 
land in suit and must be treated as a mortgagee; that the 
property in Kherajmal’s hands was subject to the rights of 
Sachedino’s heirs, who were entitled to redeem ; and that the 
Deccan Agriculturists’ Relief Act was applicable to the case. 
In the result he made a decree granting relief on terms to 
the heirs of Sachedino alone. 


Against that decree three appeals were filed in the Court 
of the Judicial Commissioner of Sind, one by Kherajmal, the 
second by Bikhchand and Dipchand, and the third by the 
plaintiffs. They were disposed of by one judgment. That 
Court held (izter alia) that the deed of sale of June 9, 1894, 
was a regular and business-like document, under which a 
small share of the property was sold in return for the re- 
mainder being released froń the mortgage ; that its effect 
was that the mortgage of September 27, 1892, was extin- 
guished, and that Bikhchand and Dipchand became abso- 
lute owners of the 122 acres conveyed thereby, and the 
balance of the s00 acres mortgaged was held by the mort- 
gagors free of the mortgage ; and that as no mortgage existed 
at the date of the suit there could be no right of redemption 
and no suit for redemption would lie. In the result three 
decrees, were made allowing the appeals of the purchaser and 
the mortgayees and dismissing the appeal of the plaintiffs, 
who, thereupon appealed to His Majesty in Council against 
all the three decrees. 

J. M. Astbury, K. C, and E. U. Eddts, for the appel- 
lants, contended that none of the plaintiffs were bound 
by the deed of sale of June 9, 1894; that nothing done by 
Sachedino or Saindino at the time of or after the deed of 
sale estopped them or their heirs or representatives from 
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bringing the suit; that the deed of sale could not and did 
not operate to extinguish the mortgages of September 27, 
1892, or to deprive any of the plaintiffs of their right to 
redeem ; that so far as the plaintiffs were concerned that 
mortgage remained in force at the date of filing the suit ; and 
that the plaintiffs were entitled to special relief under the 
Deccan Agriculturists’ Relief Act (XVII of 1879), sections 12 
and 13 (d). .[The Deccan Agriculturists’ Relief Act (VI of 
1895), section 7, was referred to by LORD MACNAGHTEN. ] 


| DeGruyther, K. C, and Chuharmal, for the respondents, 
were not heard. ` 


The judgment of their Lordships was delivered by 


LORD MACNAGHTEN :—The Deccan Agriculturists’ 
Relief Act gives extraordinary relief in certain cases. The 
cases are specified in the Act. The list includes a suit for 
redemption. The only question is—Is this suit one in which 
special relief can be granted? In their Lordships’ Opinion 
it is not. In form it is a suit for redemption. In reality 
it is nothing of the kind. It is a suit to recover property of 
which the rightful owner has been deprived by fraud. That 
settles the case. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal ought to be dismissed, and the appellants 
must pay the costs. 

J. M. P. Appeals dismesed. 

Sanderson, Adkin, Lee and Edais, solicitors for appellants. 


T. L. Wilson & Co., solicitors for respondents, 
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THE BANK OF BENGAL, CAWNPORE CIVIL. 


VErSUS 
IQII. 


KALKA DAS AND ANOTHER* — 
January, 5. 
High Court rules—(1894)— Rule So (1)— proviso—Fee paid after first 


hearing—Allowance on taxation—Discretion—Certificate received afte! 





STANLEY, C. J. 


BANERJI, J. 
commencement of hearing. Ni, J 


Rule 80 (1) of the Rules of High Court, dated 4th April, 1894, prescribes 
that the court shall be satisfied that the fee is paid to the pleader at or 
before the commencement of the hearing of a suit as also of the delivery 
to the Munsarim of a certificate signed by the legal practitioner certifying 
the amount of the fee actually paid to him. Where, therefore, the fee was 
not paid toa legal practitioner till after the commencement of the hearing, 
the court was justified in refusing to allow the fee so paid on taxation. 


The proviso to Rule 80 only gives a court a discretion to atcepta 
certificate for fees filed after the commencement of the hearing, but it 
gives him no discretion as to allowance of fee, on taxation, which was 
not paid on or before the first hearing. 


FIRST APPEAL from a decree of Pandit Mohan Lal 
Hukku, Subordinate Judge of Cawnpore. 


Suit for money. The material facts and arguments appear 
from the judgment. Suit was decreed but costs were award- 
ed to defendant. The pleaders’ fee paid by the defendant was . 
not allowed on the ground that it was not paid till after the 
commencement of hearing. 


Defendant appealed. 
B.E. O'Conor, for the appellants. 
M. A Agarwala, for the respondents. 
The judgment of the Court was delivered by 


STANLEY, C. J.—The only questicn in this appeal is con- Stanley, C. / 
cerned with the pleader’s fee. The suit was brought by the 
plaintiffs to have a declaration of their title to certain moneys 
held by the Bank. The Bank was prepared to hand over 
the moneys to the persons entitled, whoever they might be, 
and only required to be satisfied that the plaintiffs were the 
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parties so entitled. The case was taken up late on the 
afternoon of the 3rd of September, and on a representation 
by the pleader for the Bank that the Agent of the Bank was 
not present and that the certificate required by.the rules of 
the court as to the payment of fees could not be verified, the 
court intimated that the certificate would be accepted after- 
wards. On the following day the case appeared on the list— 
and after some formal matters were disposed of was adjourned 
to the 17th of September. On the 16th of September the 
pleader’s fee was paid and a certificate filed, and the case 
was adjourned to the 21st of September when the arguments 
were heard. Judgment was delivered on the 22nd of Sep- 
tember. The result of the suit was that the claim was 
decreed but costs were awarded to the Bank. Only Rs. 
2-8-0 were allowed in respect of costs; the pleader’s fee not 
being allowed on the ground that it was not paid before the 
commencement of the hearing of the suit. This appeal has 
been preferred in respect of the pleader’s fee, and it has 
been contended before us by the learned counsel for the 
Bank that inasmuch as the court intimated that the certi- 
ficate would be accepted after the first hearing that the fee 
ought to have been allowed. The court below in its order 
in reference to the fee stated that in intimating that “the 
defendant would be justified in producing the required affi- 
davit and certificate on-the next following date” it did not 
undertake to condone the defendant’s failure to file this - 
document up to the 16th of September, 1909. The learned 
Subordinate Judge referred to the Rules of the High Court 
on the subject and decided that he could not allow the 
pleader’s fee to be included in the costs in the decree. Rule 
8o(1) of the Rules of the 4th of April, 1894, as amended, pro- 
vides that “In drawing up a decree or order no fee to any 
legal practitioner, not appearing for the Crown * * * shall 
be allowed on taxation between party and party * * * unless 
the Munsarim, or, on application to the Judge, the Judge is 
satisfied that the fee was paid tq such legal practitioner at or 
before the commencement of the hearing of the suit or appli- 
cation * * * and unless at or before such time there shall have 
been delivered to the Munsarim.a certificate signed by the legal 
practitioner certifying the amount of the fee or fees actually 
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paid to him * * * together with an affidavit made by such client 
or his authorised agent”. This rule, we may observe, pres- 
cribes that the court shall be satisfied that the fee is paid to 
the pleader at or before the commencement of the hearing of 
a suit, as also as to the delivery to the Munsarim of a cer- 
tificate signed by the legal practitioner certifying the amount 
of the fee or fees actually paid to him. In this case the fee 
was not paid untilthe 16th of September, that is, nearly a 
fortnight after the commencement of the hearing of the suit. 
Consequently the court was justified in the course which it 
took in refusing to allow the appellant’s pleader’s fees. But 
it is said that the proveso to the rule in question meets this 
case, That proviso runs as follows:—“Provided that in any 
case the presiding officer may, for valid reasons to be recorded 
by him, accept a certificate for fees filed after the time men- 
tioned above.” It will be observed that this proviso only 
enables a presiding officer to exercise a discretion as to 
whether or not he will accept a certificate for fees filed after 
the commencement of the”hearing. It gives him no discre- 
tion in regard to the allowance ofa fee which was not paid 
at or before the commencement of the suit. It may be, 
when these rules were drawn up, that it was intended to give 
the presiding officer a general discretion in the matter of 
a fee tardily.paid : but if this was intended, it is certainly not 
expressed in the proviso as it at present stands. In view of 
this rule we think that the court below rightly refused to 
allow the pleader’s fee in this case. We dismiss the appeal 
but under the circumstances without costs. 


Appeal dismissed, 
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RAHIM-UN-NISSA 
Versus 


BADRI DAS.* 
/ 


WMortvage—Priorily — Decree obtained on a prior mortgage satis- 
fied by execution of a fresh-mortlgage in favour of decree-holder—Priority 
over subseguent mortgrgees. 


Where a decree-holder prior to the actual sale of property in execu- 
tion of his mortgage decree takes from the judyment-debtor a fresh 
mortgage tn lieu of the amount due on the decree he is entitled to the 
benefit of the prior incumbrance which hid been created between the 
original mortgage and the new security. 


A decree was obtained for sale upon a mortgage in 1901. The decree- 
holder took certain property in satisfaction of the decree in 1903 but 
did not certify the adjustment to the court, He then executed the decree 


“and sale was ordered by the court. Tlie judgment-debtor executed a 


fresh mortgage deed in tgog in leu of the decree and thus the decree 
was satisfied. In the meantime another mortgage had been executed. 
Held that the mortgage of 1904 had priority over the latter mortgage. 
Kanhaiya Lal v. Chedda Singh, 7, A. L. J. R. 984; and Shyam Lal v~. 
Bashiruddin, 1. L R., 28 All, 778, followed. 

FIRST APPEAL from a decree of Pandit Kanhaiya Lal, 


Second Additional Judge of Meerut. 
Suit for sale ou a mortgage. 
The facts and arguments appear from the judgment. 
d. H.C. Hamilton, for the appellant. 
Satish Chandra Banerji, for the respondent. ¢ 
The judgment of the Court was delivered by 


RICHARDS, J.—This appeal arises out ofa suit on foot 
of a mortgage dated, the 17th of May, 1904. The plaintiffs 
stated in the plaint that the mortgage was made to satisfy 
a certain decree obtained on the 25th of February, 1991, on 
foot of a mortgage, dated the 6th of February, 1895. They 
therefore claimed that their mortgage had priority over the 
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defendants mortgage. The defendant claimed under a mort- , 


gage, dated the 25th of April, 1904, made by the male owner 
of the property in favour of his wife who is the present 
appellant. It appears that. when the-decree, dated the 25th 
of February, 1901, had been obtained, the decree-holder 
accepted from the judgment-debtor a sale-deed of a certain 
part of the mortgaged property in full discharge of the decree. 
Possession, however, it is said, was never given, and it is 
admitted that the adjustment of the decree was never certified 
to the court. Subsequently, the decree-holder put into 
execution the decree. The judgment-debtor objected ‘plead- 
ing the adjustment. The court refused to recognize. the 
adjustment because it had not been certified according to 
law, and directed the property to be sold. Before the property 
was sold, however, the judgment-debtor acked for sanction to 
prosecute the decree-holder for fraudulently executing the 
decree which had been satisfied. The result of all this was 
the mortgage of May, 1904, on foot of which the present suit 
has been instituted. The amount of the mortgage was the 
amount of the decree of February, 1901. The court below 
has decreed the plaintiff’s claim giving the plaintiff the 
priority which was claimed. In appeal here it is contended 
that the decree of 25th February, 1901, was fully discharged 
by the sale-deed of 1903, and that the plaintiffs mortgage 
is only entitled to the priority of its actual date. Reliance 
has been placed upon the case of Wakta Ram v. Moti Kam 
C) In that case, no doubt, it was decided that where the 
decree-holder took a usufructuary mortgage in discharge 
of a mortgage decree, he could not fall back upon the original 
mortgage on foot of which he had obtained his decree. This 
decision was considered in the case of Kanhaiya Lal v. 
Chhedda Singh (2), and a Bench of two Judges expresse. 
their dissent. In the case of Shyam Lal ~v. Bashir-tutd-din 
(3), it was held that where a third person advanced money 
for the purposes of satisfying a mortgage decree for sale of 
the property and took a mortgage for the amount so advanced, 
he was entitled to the benefit of the prior incumbrance, as 


(1) [1906] 26 A. W. N. 191. 
(2) [1910] 7 A. L. J. R., 984. 
(3) [1906] I, L. R., 28 All., 778. 
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against the incumbrances which had been created between 
the original mortgage and the new security. The same 
view seems to have been taken by both the High Courts 
of Calcutta and Madras. Mr. Hamilton, on behalf of the 
appellant, contends that the decree was actually satisfied 
by the sale-deed, and that the subsequent mortgage was a new 
arrangement altogether in which not only the old mortgage 
debt was satisfied but also a criminal charge compromised. 
We cannot take this view. It is clear that owing to the fact 
that the adjustment of the decree was not certified the property 
could be sold in execution of the decree, notwithstanding any 
adjustment. Ifthe sale had taken place and the property 
had been sold toa third party, the latter would have got 
a perfect title and the sale would have been considered to be 
free of allincumbrances. We feel that we must regard the 
position of the parties without considering the complication 
of the sale of 1903, that is to say, we must deal with the case 
on the basis that prior to the actual sale of the property on 
foot of the mortgage decree the decree-holder took from the 
judgment-debtor a fresh mortgage for the amount due on foot 
of the decree. In our opinion, under these circumstances on 
the authorities, the mortgagee is entitled to the benefit of the 
prior mortgage at least to the extent of all moneys secured 
by that mortgage. We dismiss the appeal with costs. 


Appeal dismissed. 
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THE SECRETARY OF STATE FOR INDIA IN 
COUNCII. 
VEVSUS 
BISHUN DAT. * 
Land Acquisition Act (I of 1894), sections 9, 25—Oinission to appear 
a bar to contest the award. 

It is intended by section 9, clause (2) of the Land Acquisition Act that 
the owner of property about to be acquired should appear and state his 
claim in the manner provided by the clause so as to enable the acquisition 
officer to make a fair, reasonable and proper award based upon a proper 
enquiry after the proper means have been placed before him for holding 
such enquiry. Refusal or omission to comply with the provisions of section 
9 (2), without sufficient cause is an absolute bar to the obtaining of a 
greater sum than that awarded by the Collector. 

' FIRST APPEAL from a decree of Babu Prag Das, Officiat- 
-ing District Judge of Allahabad. 

Proceedings under the Land Acquisition Act. The District 
Judge modified the award of the Collector before whom the 
plaintiff had not appeared. 

Defendant appealed. 

A. E. Ryves, for the appellant. 

Tej Bahadur Sapiu, for the respondent. 


The judgment of the Court was-delivered by 

RICHARDS, J.—This appeal arises out of a reference 
under the Land Acquisition Act. The property is situated in 
Allahabad The acquisition officer awarded Rs. 3,450 for it. 
The owner-made no claim in compliance with section 9, clause 
(2) of the Land Acquisition Act of 1$94. He, however, applied 
for a reference to the District Judge, claiming Rs. 12,830. He 
examined one witness, Mr. Acton, the Municipal Engineer, 
and no other. The learned District Judge awarded the sum 
of Rs. 6,668. The sum so awarded included the 15 per cent. 
for compulsory acquisition. The Secretary of State has 
appealed. The first ground of appeal is that having regard to 
the provisions of section 9, clause (2) and section 25 of the 
Land Acquisition Act, the owner can have no greater sum 
awarded to him than the amount awarded by the Collector 
or inthe present case the Land Acquisition Officer. The 
respondent contends that the notification of dissatisfaction 
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with the award is a sufficient compliance with the provisions 
ofthe Act. We are not prepared to take this view. In our 
opinion it was intended by clause (2) of section ọ that the 
owner of property about to be acquired should appear and 
state his claim in the manner provided by the clause so as to 
enable the acquisition officer to make a fair, proper, and 
reasonable award based upon a proper enquiry after the 
proper means have been placed before him for holding such 
enquiry. Section 25, clause (2), makes the refusal or omission 
to comply with the provisions of section 9, clause (2), without 
sufficient cause an absolute bar to the applicant in the reference, 
obtaining a greater sum than that awarded by the Collector, 
There is, however, no reference in the judgment of the learned 
District Judge to this point having been raised before him. 
Itis suggested that the ‘point’: was waived. Even on the 
merits, we think that the order of the District Judge cannot 
be sustained. For the reasons given in our judgment in 
F. A. No. 294 of 1909, decided yesterday, we cannot approve 
of the conclusion of the learned District Judge in respect to so 
much of the property as was let to tenants. Furthermore, 
the evidence given by the Collector applies to this case as 
well as to the others, while the evidence given in the present 
case by the owner is confined to the evidence of Mr. Acton. 
With regard to the house No. 194-C, part of the property 
acquired, which is in the occupation ofthe owner himself, we 
find that the acquisition officer allowed the sum of Rs. 920. 
Mr. Acton, the sole witness, examined by the owner, valued 
this property as a whole, at Rs. 798. It thus appears that 
the acquisition officer allowed the owner a larger sum than his 
sole witness valued it at. The learned Judge in arriving at 
his conclusion has, contrary to the evidence produced by the 
owner himself and contrary to the evidence of the Colle¢tor, 
awarded a still greater sum. In our opinion the appeal must 
prevail. We accordingly allow the appeal, set aside the order 
of the court below and award tothe applicant the sum of 
Rs. 3,450, namely, the amount awarded by the acquisition 
officer. The Secretary of State will have his costs in both 
courts to ‘be paid by Bishun Dat. 
Appeal allowed, 
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= CHHOTE LAL 
Versus 
SHEOPAL SINGH AND OTHERS.* 

Landlord and tenant—Relinguishinent by tenant—Occupancy holding 

mortgaged with possession. 

An occupancy tenant, after mortgaging his holding with possession has 
no power to relinquish it in favour of the zemindar. Raman Rai V. Raf- 
ud-din, I. L. R., 27 AlL, 82, followed. 

SECOND APPEAL froma decree of H. W. Lyle, Esq. 
District Judge of Agra, confirming a decree of Babu Sheo 
Prasad, Subordinate Judge. 


Suit for ejectment. The facts will appear from the 
judgment. 


Hartbans Sahai, for the appellant. 
Benode Behari, for the respondents. 
The following judgments were delivered. 


KARAMAT HUSAIN, J.—In this case, an occupancy tenant 
mortgaged his holding with possession to one Chhote 
Lal, and afterwards, relinquished his holding in favour of the 
zamindar, who instituted a suit in ejectment in the Revenue 
Court against the plaintiff, The occupancy tenant was not 
a party to this suit. Chhote Lal in that suit raised a plea 

‘that the relinquishinent by the mortgagor in favour of the 
zamindar was a collusive transaction and could not affect his 
right. While that suit was pending, Chhote Lal instituted a 
suit in the Court of the Munsif for a declaration that the 
relinquishment, dated the 23th of September, 1909, was collu- 
sive and fraudulent and made for the purpose of causing loss 
to him and was void as against him. The learned Munsif 
coming to the conclusion that the suit was barred by res judi- 
rata dismissed the claim aud that decree was upheld by the 
lower appellate court on the ground that the relief - sought 
was a relief in the discretion of the court to grant or refuse. 
The plaintiff comes here in second appeal. F ollowing the 
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ruling in Raman Rai v, Rafi-ud-din ('), which I followed in 
Ramdhari Rai v. Ramdhari Rai (#), I hold that the occupancy 
tenant, after mortgaging his holding with possession to 
Chhote Lal, had no power to relinquish it in favour of the 
zamindar. I would, therefore, allow the appeal, set aside the 
clecrees of the courts below, and under the provisions of 
Order 41, Rule 23, send the case back through the lower 
appellate court to the court of first instance for trial on the 
merits. Costs will abide the event. 


KNOX, J.—The facts are set out in the judgment of my 
learned brother, and in view of the course of rulings to which 
he has referred, I prefer not to adhere to the opinion which | 
have entertained and would have put forward at greater 
length had the matter been res integra. I was one of the 
Judges who in Khiali Ram v, Nathu 13), was prepared to hold 
and did hold that an ex-proprietary tenant could sublet the 
whole or any part of his holding, but I have always hesitated, 
with due respect to the learned Judges who decided the 
cases in following the further step taken in Badri Prasad v. 
Sheothun (+), and Raman Rat v, Rafi-ud-din(®). The question 
arises what will the decree-holder do with the decree when he 
gets it, and whether the Revenue Courts will pay any attention 
to it. These conflicts between Revenue and Civil Courts are 
to be regretted. It would be well if they could be put an end 
to by the legislature. In view, however, of the series of 
rulings above-mentioned, I accept the view taken by my 
learned brother, and agree ïn his order, which will also be the 
order of the Court. 

clppeal allowed, 
(s) [1905] 1. L. R27 All. 82. 
(2) {tyro} 7 A. L. J., 305. 
(3){1893] L L. R 15 AML, 219. 
© (4) [1896] I. L. R., 18 AL, 354. 
(5, [1905] L. L. R.. 27 Al, 82. 
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GHULAM NABI KHAN 
VErSUS 
NIAZ-UN-NISSA.* 


Sale—Acreement to repurchase executed on same day—Debt— 
Redemption—Sate. 


A sale deed was executed whereby certain property was sold out-and- 
out. On the same day an agreement was executed between the parties 
whereby the purchaser promiscd to reconvey the property to the vendor 
ifhe paid back the consideration money within a certain ume. Money 
was not paid within the time stipulated but long after the expiry of that 
time a suit for redemption was brought eld that the property was 
sold out-and-out, and there was no mortgage to be redeemed. A stipu- 
lation for repurchase will not of itself convert a sale into a mortgage. 
To make a mortgage there must bea debt Ifthere bea right to re- 
deem a property from debt there must be the correlative right to enforce 
payment of the debt. Bhagwan Sihat v. Bhagwan Din, 1. L. Ry, I? 
AlL, 387, followed. Vasudeo v. Phau, J. L. R., 21 Bom. 528, referred to. 

‘SECOND APPEAL from a decree of A W. R. Cole, Esq- 
District Judge of Moradabad, confirming a decree of Babu 


Nihal Chandra, Subordinate Judge. 

Suit for redemption. 

A sale-deed was executed in favour of the respondent on 
12th August, 1894, On the same day another deed was exe- 
cuted between the parties which provided that if the purchase 
money were paid within five years, the transferee would re- 
convey the property to the vendor, and the sale would be 
deemed to be kal-adam ps6 (non-existent). 

This was a suit by the appellant to redeem the property on 
payment of purchase money on the basis that the two deeds 
made the transaction a mortgage by way of a conditional 
sale. 

The courts below dismissed the suit. 

` Plaintiff appealed. 


Abdul Majid (with him B. E. O'Conor), for appellant. 
Bhagwan\Sahai v. Bhagwan Din, [1890] I. L. R, £2 All., 347. 
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was decided on principles of common law and did not apply. 
He cited: 

Alt Ahmad v, Rahmat-ul-tah, [1892] 1. L R., 14 All, 195. 

section 58., clause (c) of the Transfer of Property Act. 

The vendees promised to reconvey as a matter of grace in 
the case in 12 All. Moreover, here the 2nd document was a 
part of the first deed. 

G. P. Bors(with him Ghulam Mujraba’ for the respondent, 
relied on 

Bhagwan Sahai v. Bhagwan Din, [1890] I. L. R, 12 All. , 387, 391. 
and submitted that the case was exactly like the present. 
The parties intended to create a transfer out-and-out. He 
further relied on 

Vusudeo v. Bhau, [1896] L L. R., 21 Bom., 528, 

The judgment of the Court was delivered by 

STANLEY, C. J.—This appeal arises out ofa suit for redem p- 
tion of an alleged mortgage of the 12th of August, 1894. On 
that date a sale-deed was executed and a contemporaneous 
agreement whereby the vendee undertook to reconvey the 
property comprised in the sale-deed on repayment of the 
amount of the purchase money within a period of five years, 
The period of five years has long since elapsed, and conse- 
quently the agreement to reconvey is not capable of being 
enforced unless the transaction is regarded as in the nature 
of a mortgage by way of conditional sale. 

Both the lower courts dismissed the plaintif’s suit on the 
ground that the sale-deed represented an out-and-out sale, 
and that the agreement whereby the vendee undertook to 
reconvey the property on payment of the purchase money 


„within a limited time did not convert the sale into a mostgage 


by way of conditional sale. 

This second appeal has been preferred and reliance has 
been placed upon the language of section 58 of the Transfer 
of property Act. It is to be observed in this case that there 
are two documents to be interpreted and that the decision of 
it depends upon the true construction to be placed on those 
documents. If we come to the conclusion that the sale-deed 
represented, and was intended to be an out-and-out, sale then 
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it appears to us that there being nothing illegal in the agree- 
ment of the parties, we should hold it to be an out-and-out 
sale, and that inasmuch as the purchase money was not paid 
within the time agreed upon, the plaintiff is not entitled to 
recover the property. It appears to us that the case is con- 
cluded by the decision of their Lordships of the Privy Coun- 
cil in Bhagwan Sahai v. Bhagwan Din(). In that case 
a document purporting to be one of sale was "accompanied 
by a contract whereby aright was reserved to the vendor of 
repurchasing the property sold on repayment of the purchase 
money within a certain time, and'it was held that the transac- 
tion was not to be regarded as a mortgage by conditional 
sale. Their Lordships in theirjudgment quote. a statement 
of the law prononnced by LORD CHANCELLOR CRANWORTII 
in the case of Alderson v. Whtte (*#), when dealing with the 
question whether or not what purported to be a deed of sale 
on its face was really a mortgage,and read the following 
passage :—‘“In every such case the question is, what upon a 
fair construction is the meaning of the instruments ? Here the 
first instrument was on the face of it an absolute conveyance; 
the second gave a right to repurchase on payment not of what 
should be due but of the full amount of the purchase money 
of £ 4,739 exactly corresponding to the terms of the two 
documents in the present case, whereby the vend&e gave the 
rigat to the vendors to take back the property if within the 
period of 10 years they should pay thesame amount, namely. 
Rs. 4,000. Was that, if taken according to its terms, a' lawful 
contract ? Clearly so. What then is there to show that it 
was intended to bea mere mortgage? I think that the court 
after a lapse of 30 years ought to require cogent evidence to 
induce it to hold that-an instrument is not what it purports 
to be, and I see but little evidence to that effect here.” It 
seems to us that this language of the LORD CHANCELLOR is 
closely applicable to the facts of the present case. We find in 
the document which is described as adeed of sale, a recital 
that “ the sale had become absolute and final, and that the 
contracting parties had no right to’cancel the sale and to 
(1 [1890] I. L. R., 12 All., 387. l 
(2) [1858]2 De. Gex and J., 97,105. S. C. 44 E. R., 924, 928. 
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demand restitution of the consideration money. ənd that the 
vendor has no right to any share left in the property sold.” In 
view of this language can we’ say that what purports to be a 
sale is in reality a mortgage ? A stipulation for repurchase 
will not of itself convert a case of sale into one of mortgage, ` 
To make a mortgage there must be a debt, Vasudeo v. 
Bhau ('). H there be a right to redeem property froma 
debt, there must also be the correlative right tv enforce pay- 
ment of the debt. Here there is clearly no debt. Whether 
transaction is a boxa fide sale with an agreement for repurchase 
or a mere mortgage in the form ofa sale must depend on 
the intention of the parties to be gathered from the language 
in which the transaction iscarred out, supplemented it may 
be by oral evidence. If we attach their true meaning to the 
recitals which we have referred to above, it must, we think, be 
held that the transaction was intended by the parties to be _ 
an out-and-out sale with an agreement for repurchase. In 
view of the language used we are of opinion that the courts 
below rightly held that the plaintiff had no right to redeem 
the property. If he intended to rely upon the agreement for 
repurchase, he ought to have paid his money within the time 
limited by the document. Having failed to do so, he must 
abide the consequences. We dismiss the appeal with costs, 
Appeal dismissed. 


(1) [1896] I. L. R., 21 Bom., 528. 
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PRIVY COUNCIL. 


BUR SINGH AND OTHERS 
VErSUS S 
UTTAM SINGH AND OTHERS. 


Will—Evidence—Testamentary capacity—Iliness and intemperance of 
the testator—Undue influence—Persons propounding the will benefit- 
tne by it. 

Tbe onus of proving the testamentary capacity of a testator lies on 
those by whom the will is propounded, and the evideuce held to dis- 
charge that obligation is not displaced by the mere proof of serious illness 
and general intemperance of the testator. 


Evidence of circumstances of the character that there was motive and 
opportunity for the exercise of undue influence by the persons propounding 
a will, and that some of them in fact benefitted by the will to the exclusion 
of other relatives of equal or nearer degree, may suggest suspicion and 


_ would certainly lead the court to scrutinise with special care the evidence 


of those’ who propound the will, but is not by itself sufficient to set the 
will aside on the ground of undue influence. 


In order to set aside a will on the ground of undue influence there must _ 


be clear evidence that such influence was in fact exercised, or that the 
illness of the testator so affected his mental faculties as to make them 
unequal to the task of disposing of his property. 

APPEAL from a judgment and decree of the Punjab Chief. 
Court’ which reversed a judgment and decree of the Court of 
the District Judge, Hoshiarpur. 

The main question in the appeal was as to the validity 
of a will. i 


On March 26, 1901, the plaintiffs (respondents) institut- 
‘ed the suit. In their plaint they alleged, inter alía, that 


= one Shib Singh, a Hindu Jat, who owned certain immovable 


property, died sonless on June 23, 1898, leaving him surviv- 
ing his widow Musammat Charan Kaur, (defendant No. 1); 
that on the death of Shib Singh, mutation of names in respect 
of the property left by him was effected in favour of his 
widow ; that in February, 1899, Harbans Singh (defendant 
No, 4), under the guardianship of his father Jwala Singh, 
brought a suit for possession of certain of the properties 
17 
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left by Shib Singh against his widow, Charan Kuar, on the 
ground that he was entitled to the same under a will, dated 
the rith June, 1898, and made by Shib Singh, in favour 
of Bur Singh (defendant No. 2), Tara Singh (defendant 
No. 3) and himself ; that on October 16, 1900, the parties to 
that suit compromised it in fraud of the rights of the plaintiffs 
and agreed to divide the whole of the property left by Shib 
Singh in three equal shares, one of which was to go to Harbans 
Singh, the other to Charan Kuar, and the third to Bur Singh 
and Tara Singh, who were brothers ; that the plaintiffs and 
Bur Singh and Tara Singh were the reversionary heirs of 
Shib Singh; that “at the time Shib Singh is alleged to have 
executed the said will, he was seriously ill, weak, really at 
death’s door, and not in possession of his right senses and in- 
tellectual powers, and was under the undue influence of Jwala 
Singh, father of defendant No. 4,and Bur Singh, No. 3. He 
then was unable to understand the effect and contents of ‘the 
will. The will was executed in the presence, and under the 
undue pressure of Jwala Singh and Bur Singh;” and that 
the immovable property comprised in the will was ancestral 
property, which the testator had no power to devise. They 
prayed that “a decree for declaration of rights may be passed 
in favour of the plaintiffs against the defendants, to the effect 
that the will, dated the 11th June, 1898, and the deed of 
compromise, dated the 16th October, 1900, shall not affect 
the ‘plaintiffs’ rights after the death of Musammat Charan 
Kuar, who has a life interest in the property, and that the 
plaintiffs and defendants, Nos. 2 and 3, shall be entitled to 
get the immovable property mentioned in the will in propor- 
tion to the ancestral shares after the death of Musammat 
Charan Kuar.” 

Harbans Singh, in defence, denied the allegations in the 
plaint, relied on the will of June 11, 1898, and, pleaded that 
Shib Singh, who was his mother’s brother, had brought him 
up as his own son from the day of his birth in 1887, and 
appointed and constituted him as his (Shib Singh’s) heir. 
Bur Singh and Tara Singh also denied the allegations in the 
plaint, relied on the will in question and pleaded that the 
bequest to them was made in recognition of services rendered 
by their ancestors and themselves to Shib Singh. 
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On December 16, 1902, the District Judge made a decree 
dismissing. the suit with costs. He found that the will in 
dispute was voluntarily executed by Shib Singh while in his 
proper senses; that no undue influence was proved ; that 
the greater part of the property in question was self acquired 
not ancestral ; that Shib Singh adopted Harbans Singh as 
his son and heir in 1887; and that the will was valid by 
custom whether the property, which it’ disposed „of, was an- 


cestral or self-acquired. 


On‘ appeal the Chief Court decided that the adoption or 
appointment of Harbans Singh was not established ; that the 
will in question was not executed by Shib Singh of his own 
free accord; and that Bur Singh and Jwala Singh had 
forced or induced (it mattered not which) him to execute it 
for their own benefit. In the result the plaintiffs’ suit was 


decreed with costs, 
The defendants appealed. 


Sir Henry Erle Richards, K. C, and S. G. Singh, for 
the appellants: There are two questions for determination, 
vig, whether the will was obtained by the undue influence of 
Bur Singh and Jwala Singh, and whether Harbans Singh 
was adopted by Shib Singh. In the first case the onus lies on 
the respondents. Both courts have held that the will was 
executed by Shib Singh while he was in his proper senses. 
In order to impeach the will on the ground of undue influence 
the respondents must establish that the will of Shib Singh, 
the testator, was coerced into doing that which he did not 
desire to do: l 


Boyse v. Rossborough, [1857] 6 H. L. C. 2, 48, 49, 
Bundains v. Richardson, [1906] A. C., 169. 
[LORD MACNAGHTEN referred to 


Wingrove v. Wingrove, [1885] 11 P. D., 81.] 


It is submitted that the evidence produced by the res- 
. pondents does not discharge the onus that lies on them. If 
this question is decided in favour of the appellants, it would 
not be necessary to urge the question of the adoption of 
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Harbans Singb, and also the question as to the shares of 
certain parties in case there is an intéstacy. 


Their Lordships stopped Sir H. E. RICHARDS and called | 
upon the respondents. 


De Gruyther, K. C., and |B. Dube, for the respondents :— 


The action is oaea Gade: section 42 of the Specific 
Relief Act (F of 1877). The sole beneficiaries under the will 
are Bur Singh and Tara Singh, testator’s reversionary heirs, 
Harbans Singh, testator’s sister’s son, and the testator’s widow, 
who has got an allowance for maintenance. 


In the Punjab, under the usual circumstances, a widow 
gets only a life interest, and a sister may’ possibly succeed, 
but a sister’s son never succeeds to the estate of her deceased 
brother :— 

Digest of Customary Law, by Sir W. A. Rattigan, sections 11, 23 and 
24, pp. 19, 27 and 34. 

The respondents’ claim to succeed cannot, therefore, be 
upheld unless the will or the adoption is established. The. 
transaction is not righteous. Those who take a benefit under 
a will,and have been instrumental in preparing and obtaining 
it, as the respondents have been in this case, have thrown ` 
upon them the onus of showing the righteousness of the 
transaction, and there is no unyielding rule of law that when 
it has been proved that the testator, competent in mind, as it 
is held in this case, has had a will read over to him, and has 
thereupon executed it, all further inquiry is shut out ; | 

Fulton v. Andrews, [1875] L. R., 7 English and Irish Appeal Cases, 
448. l 
It is submitted that the beneficiaries, the appellants, 
have failed to discharge the onus that lies upon them The 
evidence shows that the deceased was very ill, weak, and 
of intemperate habits. His bodily disease had rendered his 
mind incapable of exerting the faculties essential to a sound 
and disposing mind and memory. Under all the circum- 
stances of this case it is submitted that the Chief Court came 
to a right conclusion. Reference was made to : 


Barry v. Butlin, [1838] 2 M. P. C. C., 480, 
Harwood v. Baker, [1840] 3 M, P. C. C., 283. 


r 
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Assuming that the will could be upheld, it is submitted 
that it is not valid as regards the ancestral property disposed 
of thereby. As to what is ancestral property, see 


Digest of Customary Law, by Sir W. H. Raitigan, section 59, p. 94. 
Natha Singh v. Harnam Singh, [1894]29 Punjab Record, 86, (No. 
31 of 1894). ` 
"Sir H. E. RICHARDS; I argued the case on the footing 
that the property is acquired in view of the admissions made 
by the respondents in the Chief Court.] 


[LORD MACNAGHTEN. It is purely a question of fact, and 
the finding of the two courts is against the respondents. | 


DeGruyther was not allowed to raise this question. 


Their Lordships did not call upon Sir H. E. RICHARDS 
to reply. l 


“Ihe judgmert of their Lordships was delivered by 


LORD RossoN.—The main question in this appeal is as 
to the validity of the will of one Shib Singh, who wasa 
Hindu Jat, residing at Garhdiwala in the district of Hoshiar- 
pur in the Punjab. . 


There is a further point as to whether a portion of the 
land comprised in the will is ancestral property or not. That 
4uestion is substantially one of fact. Both the courts below 
are agreed in finding that the property in dispute was acquired, 
and no reason has been shown to their Lordships which would 
justify them in coming to a different conclusion. 


Shib Singh fell seriously ill in May, 1898. The will in 
dispute was made by him on the 11th June, 1898, and he died 
on the 23rd of the same month. It is alleged by the respon- 
dents jn their plaint that the will was executed when “he was 
seriously ill, weak—really at death’s door—and not in posses- 
sion of his right senses and intellectual powers, and was under 
the undue influence of Jwala Singh, father of the defendant, 
Harbans Singh and Bur Singh.” 


_ None of the Judges had the advantage’ of seeing the 
witnesses as the evidence was taken wholly on deposition 
before the trial. There was very little conflict of evidence on 
the particular facts alleged, so far as those facts were material 
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to the making of the will or the condition of the testator, and 
the only question for the courts was whether, on such facts, 
the charges of testamentary incapacity and undue influence 
had been established. 


Shib Singh was brought from Garhdiwala to Hoshiarpur 
for medical treatment on the advice of Mr. Chatterji, a mis- ` 
sion teacher with whom he was acquainted, and was placed 
under the care of two doctors, He was accompanied by his 
relative, the defendant Bur Singh, and his brother-in-law 
Jwala Singh. His physical condition became, no doubt, 
rapidly worse, and he, or some one about him, sent for his 
lawyer, Pandit Jagan Nath, in order to take instructions for 
his wil. This gentleman gave evidence for the appellants. 
He was an old friend and school-fellow of the testator, and 
had been his counsel in practically all his litigation. He took 


‘his instructions from Shib Singh himself, and visited him for 


that purpose on several: occasions before the day on which ‘the 
will was executed. It cannot be said that, so far as the 
relationship ofthe beneficiaries to the testator is concerned, 
there was any thing unnatural or unusual in the will. An 
allowance for maintenance was made to the wife ; certain 
property was left to the defendants, Bur Singh and Tara 
Singh, who were relatives, and whose grand-father is stated to 
have had care of Shib Singh when the latter was a boy and 
to have rendered him important services. The remainder of 
the property went to his nephew, Harbans Singh, who had 
been born in Sbib Singh’s house and brought up by him, he 
himself being childless. 


The will was dictated by Pandit Jagan Nath (in the 
presence of Shib Singh) to a petition-writer, Madho Ram, 
who knew Shib Singh. Dr. Datta and several zemindars 
were also present. While the dictation was going on, Shib 
Singh made various observations on the clauses, and some ` 
alterations were made at his suggestion in the draft ; for ins- 
tance, he increased the provision for his wife. Dr. Datta after- 
wards read the completed document over to him and satisfied 
himself by questions that he understood it, and it was duly 
signed. Jagan Nath had previously sent for the Registrar to 
have the will registered, but the Sub-Registrar had come and 


~ 
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gone before the will was signed, and in the course of convers- 
ation on’ this subject, Shib Singh said he was under the 
treatment of doctors and he would have it signed by them. 
On the following day, therefore, both doctors signed it, and, 
according to the custom of their professionin India in such 
cases, they added a statement of their opinion that the testator, 
though ill, was in his senses. Dr. Datta gaye evidence at 
the trial in favour of the will, but Dr. Duni Chand had in the 
meantime died. | 


Tt would be difficult to have a stronger prima facie case in 
favour of the will, andit was fully accepted by tne District 
Judge. The Chief Court also say that they “see no reason to 
doubt the evidence of the: Rev. Mr. Chatterji and Dr. Datta 
that on the day when the testator signed the will he was in his 
senses, or in other words, that he was not unconscious or 
wandering in his mind,” but they are of opinion that he was 
“in a condition ‘which rendered him powerless to withstand 
the influence of [the defendants] Bur Singh and Jwala 
Singh,” who were in close attendance upon him, and in whose 
hands the Chief Court think that “he was merely a tool,” 
They add that in their opinion, those defendants “took 


” advantage of the testator’s helplessness to force or induce 
‘him to execute it for their benefit.” Their Lordships are 


unable to find any evidence on the record which would 
justify this conclusion. 


The testator had been a man of intemperate habits, and 
was within 12 days of his death when the will was made ; but 
there is no evidence to indicate that he was not sober, or not 


ofa sound disposing mind when he was transacting the 


business of his will on the 11th June. Nor is there any 
evidehce whatever that the defendants Bur Singh and Jwala 
Singh used the undue influence which is alleged, beyond the 
bare fact that they were the relatives who accompanied Shib 


Singh to Hoshiarpur, and were selected by him for benefits 
under the will. 


It is stated that up to 1896 Bur Singh and Shib'Singh 
were at enmity, and that there were open quarrels and 
litigation between them. That does not appear, however, to 
have prevented the testator from afterwards employing Bur 
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Singh in the management of his lands, or from sharing his 
table with him. The- District Judge finds that Bur Singh’s 
services to the testator are proved both from documents and 
from the oral evidence of very respectable witnesses. These 
old family quarrels do not, therefore, of themselves, show 


that Bur Singh could not have been a person whom the 
testator desired to benefit. 


It was alleged on the part of the defendants that Harbans 
Singh had been duly adopted by Shib Singh as his son, and the 
District Judge found this adoption proved. The Chief Court 
differed from him on this point, and drew some inferences . 
unfavourable to the defendants’ case generally from the fact 
that the allegation had been put forward. It is unnecessary 
for their Lordships to decide the question of adoption, but 
they are of opinion that the evidence given in relation to 
that question gives rise to no materia! reflection on the 
evidence of the independent witnesses in support of the will, 
The Chief Court treat the evidence of Jagan Nath as not 
quite “beyond criticism,” because, in their opinion, he acted 
in the matter of the will as though he were ignorant of facts 
disclosed in previous proceedings relating to the position of 
Harbans Singh and Bur Singh which it was thought probable 
he would remember, but they do not go so far as to reject or 
discredit this testimony. Indeed, Jagan Nath was not cross- 
examined on these points, and there is really nothing in 
them which is not susceptible of explanation without reflecting 
in any way on his independence and good faith as a witness, 


With regard to the Rev. Mr. Chatterji it was suggested 
apparently as a circumstance. of suspicion against him that 
he had at one time bought a piece of land for his mission 
from Shib Singh; but there is nothing to show that the 
transaction was not a normal and perfectly proper matter of 
business: 


No suggestion is made against the good faith of the 
doctors or of Madho Ram. 


The onus of proving the testamentary capacity of Shib 
Singh of course lies on those by whom the will is propounded, 
and in their Lordships’ opinion they have discharged that 
obligation by the evidence indicated above. Such evidence is 
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not displaced by mere proof of serious illness and’ of general 
‘Intemperance, and yet that is as far as the evidence of the 
respondents can fairly be said to go. So far as the charge of 
undue influence is concerned, all that is shown on the part of 
those attacking the will is that there was motive and oppor- 
tunity for the exercise of such influence by the defendants, 
and that some of them in fact benefitted by the will to 
the exclusion of other relatives of equal or nearer degree, 
Circumstances of that character ‘may sometimes suggest 
suspicion and would certainly lead’ the court in the present 
case to scrutinise with special care the evidence of those who 
propound the will ; but in order to set it aside there must be 
clear evidence that the undue influence was in fact exercised, 
or that the illness of the testator so affected his mental faculties 
as to make them unequal to the task of disposing of his 
property. 

_ Such evidence is not only lacking in this case, but,-in the 
opinion of their Lordships, the circumstances attending the 
making and execution of the will are not reasonably consis- 
tent with it. l 


Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed with costs, and the judgment 
of the Chief Court set aside and that of the District Court 
restored with costs in both courts. 

J. M. P, Appeal allowed, 

Edward Dalgado, solicitor for the appellants. 


T. L. Wilson & Co., solicitors for the respondents, 
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MUHAMMAD BAKAR AND ANOTHER 
i VErSUS 


MUHAMMAD BAKAR ALI KHAN AND ANOTHER.. 


Law of Oudh—Settlement—Obligation to release the property settled 
~ —Trust—A dverse possession. 


At the time of the first settlement of Oudh in 1889 a lady applied as. 
malik for settlement of the villages in suit. Her claim was opposed by 
a Nawab, who was in possession until certain moneys, which he had 
disbursed on her account, were paid off. That objection was upheld and. 
the settlement was made with the Nawab “in accordance with possession,” 
and the lady was directed to proceed by a separate application to get 
the property released by payment of the money due by her. In 1867, 
when the regular settlement of the Province was in progress, the lady’s 
application for settlement of the villages with her was again resisted in 
the sexad granted by Government to him, and dismissed on the 31st 
October, 1868. The suit was instituted in 1905 to recover possession 
of a half share in the villages, and it was contended that the proceedings 
in 1859 constituted the Nawab a trustee on behalt of the lady : 


ffeld, that the correlative obligation that lay on the Nawab to release 
the property on payment of the money did neither create a trust nor 
constitute the Nawab a trustee for the lady; that in 1867, when the 


p lady applied for the regular settlement, an adverse title was distinctly 


set up by the Nawab, and from the 31st October, 1868, the date of the 
dismissal of. her application, the Nawab’s possession was adverse to the 
lady, ana that the suit was, therefore, clearly barred. Hasan Jafar v. 
Muhammad Askari, [1899] L. R, 26 1. A., 229, distinguished. 


APPEAL from a decree of the Court of the -Judicial Com- 
missioner of Oudh which set aside a decree of the Subordinate 
Judge of Sitapur. 


The suit'was brought for possession of a half share in six 
villages and the main question for determination was the 
effect of the re-settlement of the Province of Oudh after the 
confiscation of all proprietary rights in the year 1858. 


The plaintiffs were the representatives in interest of one 
Kazi Muhammad Azhar. The respondents were the represen- 
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- tatives in‘interest óf one Nawab Manawar-ud-daula, herein 


after called the“ Nawab.” 


In the year 1849, Musammat Wazir-un-nissa, the wife of 


‘Muhammad Azhar, above mentioned, was the proprietor of 


six villages, named—(1) Rakhnapur, (2) Lalpur, (3) Dingur- 
pur, (4) Kuli Muhammadpur, (5) Patti Danialpur and Ghar- 
malpur, (7)‘Magni Mallanpur, and in that year they - were, 
at her instance, included in the Kabuliat of the Nawab, z.e., 
the Nawab paid the Government. revenue to the King of 
Qudh. leaving unaffected the zamindari title and possession 
of the lady, 


‘The ‘first summary settlement in the year 1856 was ‘made 
with the Nawab. At the time of the 2nd Summary Settle- 
ment in the year 1858 various claims to séttlement ofthese 
villages were advanced. On the 2nd January, 1859, the 
widow of Kazi Muhammad Azhar lodged her petition for 
settlement, basing her claim on her rights as owner. During 
the course of the proceedings the statement of her agent, 


‘Husain Khan, was recorded, as also statements of Syed Ali 


Husain, .the Nawab’s. agent, and of the Qanungo of the Par- 
ganah. The Qanungo proved the proprietary title of .the 
said lady, and Syed Ali Husain asserted that the villages 
had been included in the Nawab’s ilaka since 1849, and that 
the settlement of 1856 had been made with the Nawab 
because of the consent of the original zamindar. He asked 


for settlement on the ground that eight years’ arrears were 


due to his client, and added that whenever the original 
zamindar paid off the money, he would get the village 
released. 

‘On the 19th February, 1859, the Extra Assistant Com- 
missioner of Sitapur made an order in terms set out in their 
Lordships’ judgment. 

On the 24th. February, 1859, the Settlement Officer con- 
firmed the said order. 

At the Regular .Settlement claims to the -proprietary 
interest-in the said villages were -dismissed on the ground 
that they were.included in the Sanad granted to-the Nawab. 


On the 15th March, 1871, the Settlement Officer refused 
to decree ‘the said lady an ‘under-proprietary ‘right in the 
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whole of the said villages, but on the 31st August, 1871, she . 
was granted a decree for under-proprietary rights of a limited 
character. 


On the death of Musammat Wazir-un- nissa, her daughter’s 
sons, the second respondent and his brother, Muhammad 
Zaki, became her heirs. Muhammad Zaki died in March, 
1902, and the appellants, who were his son and daughter, 
became his heirs. 


The plaint concluded with a prayer that a decree should 
be passed for possession of one-half of the said villages in 
dispute upon payment into-court of Rs. 1,651, or such other 
sum as the court should determine, upon a day to be named 
by the court, and that all necessary directions in that behalf 
should also be given. 


The first defendant denied the existence of any trust or 
mortgage, and resisted the claim on the grounds (zuer a/va) that 
the suit was barred by time as the defendant and his prede- 
cessors-in-title had been in adverse and proprietary possession 
of the property in dispute for a long time; and that the effect 
of the settlement proceedings was to confer a proprietary title 
on the first defendant and his predecessors-in-title. 


The Subordinate Judge found that the proprietary title of 
the villages in dispute was conferred upon Musammat Wazir- 
un-nissa and the settlement was made with the Nawab as a 
mortgagee or lien-holder; that the Nawab was a lien-holder : 
that the first defendant had not been in adverse possession 
of the villages in suit for more than 12 years; and that the 
suit was not barred by limitation. He held that the plaintiffs 
were entitled to a decree for possession of the property in suit 
on payment of Rs. 1,651 less the cost of the suit, and he 
ordered that if the plaintiffs failed to pay the amount on or 
before the end of January, 1906, they should be debarred 
from redeeming the property in suit, and their suit should 
stand dismissed with costs. A decree was accordingly made. 

On appeal, the Court of the Judicial Commissioner decided 
that the proprietary interest was in the Nawab, and that no- 
thing in the settlement or otherwise imposed on him any 
obligation to restore possession of. the said villages to the 
appellants ; and also ruled that their suit was barred (1) by 
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the failure of their predecessors to setup a case of trust in 
1867 and 1870, and (2) by limitation. The suit was accord- 
ingly dismissed with costs, 


The appellants, thereupon, appealed to His Majesty in 


Council. 


Leslie De Gruyther, K. C, and Ross, for the appellants: 

It is contended that by virtue of the Governor-General’s 
letter of the 1oth October, 1859, and section 3 of the Oudh 
Estates Act (I of 869) a permanent and absolute title was 
conferred upon the contesting respondent. Butit has been 
held that a person who has been’ registered as a taluqdar 
under that Act, and has thereby acquired a Taluqdaree right 
in the whole property, may nevertheless have made himself 
trustee of a portion of the beneficial interest in lands comprised 
within the Taluka for another : 

Thakur Hardeo Bux. Thakur Jawahir Singh, [1877] L. R, 41. A, 
178, at p. 192, et seq., and at p. 197. 

Hasan Jafar v. Muhammad Askari, [1899] L. R., 26 I. A 229, at p. 232. 

The order, dated the roth February, 1859, in this 
case creates an implied trust and the settlement was made 
under that order on the predecessor of the contesting respon- 
dent as a trustee. The suit is, therefore, not barred by‘article, 
144 of the Limitation Act, 1877. The only question is 
whether a person in possession under that order would be 
in adverse possession from the date of that order. It is sub- 
mitted that as the matter Stands on record there was never 
any adverse possession. In 1867, the Revenue Officers, having 
regard to their instructions had no jurisdiction to entertain 
the appellants’ claim to a regular settlement. 


Oudh Parliamentary Papers, (1865) paras. 17 and 21, pp. 53 and 55. 
It cannot, therefore, be contended that there was, at the 
time of the regular settlement, a settlement on the predecessor 


ofthe contesting respondent as proprietor. Settlement was 
made on him asa trustee. 


[LorD MAGNAGHTEN: There is no trust here. The lady 
had only an option, which she did not exercise.] 
Reference was also made to 


The Oudh Estates Act (I of 1869), section 5, and Compendium of 
Oudh Taluqdari Law, by J. G. W. Sykes, pp. 13, 64, 161, 168 and 28 . 
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. Ser Robert Finlay, K. C, and 'B. Dube, for the first res- 
pondent, were not heard. 


The judgment of their Lordships was delivered by 


Mk. AMEER ALI.—This appeal arises out of a suit 
brought by the plaintiffs to recover possession of a half share 
in certain villages in the district of Sitapur, in Oudh. The 
villages in question belonged originally to one Kazi Muham- 
mad Azhar, but some years prior to the annexation, either 
for conveniency in the payment of Government demands or 
from motives of. greater security, they appear to ‘have been 
included, with: the consent of Muhammad Azhar’s «widow 
Wazir-un-nissa, in the ilaka or estate of Nawab Munauwar- 
ud-daula, the ancestor of the principal defendant in this 
case. Thus, in 1859, when the first settlement of the Province 
was carried out, the villages were found to be in the posses- 
sion of Munauwar-ud-daula. On that occasion Wazir-un- 
nissa applied as malik or owner for settlement of the villages. 
The claim was resisted! by. the Nawab’s.agent and was ulti- 
mately dismissed. It is upon. the orders passed by the-Extra 
Assistant Commissioner in the settlement proceedings, 
coupled with certain statements made by the Nawab's agent, 
that the present action is based. On the 21st of January, 
1859, in answer to a question by the Settlement Officer.as to 
his ground of objection to Wazir-un-nissa’s.claim, he stated - 
as follows :— 


“ _4.—This village has been includéd in our (my client’s) Haka for 
the last seven or eight years, it neither being mortgaged nor sold. But 
the arrears for eight (not clear in the original) years, regarding this 
village are still due to us (my client). Whenever the original Zamindar, 
#¢., the claimant, will pay off our (my client’s) money he will get the 
village released. There is no other. objection.” 

‘“ O.— Who mortgaged this village to you (your client)? . 

“ 4.—We (my client) got this village from the wife of Kazi Muham- 
mad Azhar. We know nothing about.the claim of Karamat-ul-lah.” 

And on the 19th of February, 1859, the Extra Assistant 
Commissioner made the following order :— 

“ The objection of the Agent of Nawab Munauwar-ud-daula .is sthat 
she at her own instance got the villages included into his Taluka, hence 
she can get the villages released on payment of the arrears and /azavi. 
As the facts of the case have been recorded in detail, therefore it is ordered 
that.the 4a/usia?: shall remain, as usual, in-accordance with -possession: in 
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the-name of the Agent of Nawab Munauwar-ud-daula. The claim of CIVIL. 


ee 


the Thakurs, who have been out of possession for Loo years, is dismissed. aia. 


The Zemindari right of the wife of Kazi Muhammad Azhar appears to be 
correct. She should file a separate application to have the money due to Muhammad 
the Agent to Nawab Munauwar-ud-daula settled by arbitration and have Bakar 





her villages released. Whenever the villages, on payment of the money ici ana d 

due to Nawab Munauwar-ud-daula, are released, the mortgagees shall be Bakar Ali Khan 

at liberty to put forward their claim. Let the file be submitted to the EA 

D ee " Mr, Ameer Al. 
eputy Commissioner for perusal and approval. 


- As the proceedings related to a number of villages, simi- 
lar orders appear to have been recorded on other dates. 


On the 24th of February, 1859, the Deputy Commissioner, 
to whom the matter was submitted for approval, confirmed 
the settlement with Munauwar-ud-daula and dismissed 
Wazir-un-nissa’s claim. 


For the next eight years no action seems to have been 
taken in respect of the property in suit, but, in 1867, when 
what is called the regular settlement of the Province was iu 
progress, Wazir-un-nissa, in conjunction with her daughter, 
Kutb-un-nissa, applied that the villages might be settled with 
her. Her claim was again resisted on the ground that they 
were included in the Sanad granted by Government to the 
Nawab. Her application for settlement was accordingly 
dismissed on the 31st October, 1868. Two years later the 
two ladies applied for sub-settlement in respect of the villages 
in question, but as they could not prove possession within 
the period prescribed by law, their application was rejected 
on the 30th of August, 1874. T heir rights, however, to nankar 
allowance and other dues were admitted and affirmed in 
proceedings taken about the same time. 


In.1873, Wazir-un-nissa and Kutb-un-nissa transferred by a 
deed of gift their right and interest in the said villages to 
defendant No. 2 who is the son of another daughter of 
Muhammad Azhar. In 1898, the defendant No. 2 instituted 
a. suit against the defendant Bakar Ali Khan to recover 
possession of those villages. His claim was dismissed by the 
first court, but was compromised on appeal. 


The present action is brought by the son and daughter of 
a brother ‘of defendant No. 2, who claim to be entitled toa 
half share in the -property in suit. Their contention is that 
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the proceedings in 1859 constituted the ancestor of Bakar Ali 
Khan either a mortgagee or trustee on behalf of Muhammad 
Azuar’s widow, The latter position was abandoned -in the 
first Court where the case was tried, on the basis that the 
Nawab was a mortgagee or lien-holder. The Subordinate 
Judge upheld the plaintiffs’ contention, and made a decree in 
their favour under section 92 of the Indian Transfer of Pro- 
perty Act (IV of 1882) for “redemption” on payment ofa 
sum specified, 

On appeal by the defendant Bakar Ali Khan, the Judicial 
Commissioners have held the suggestion that Government 
settled the properties with the Nawab as trustee for Wazir- 
un-nissa, or that he undertook to hold the same as trustee for 
her, to be untenable. On the question whether the plaintiffs 
were entitled to any relief on the hypothesis that he was a 
mortgagee, they held that section 6 of Act I of 1869 was a 
bar to the action. They accordingly dismissed the suit. 


The plaintiffs have appealed to His Majesty in Council. 
It is conceded on their behalf that, having regard to the 
provisions of section 6 of Act I of 1869, their clarm‘ for 
redemption cannot be sustained. But it is contended that, as . 
the settlement with the Nawab was made subject to the rights 
of Wazir-un-nissa, who was declared entitled to recover 
possession of the villages on payment of the money due from 
her, the present suit comes strictly within the principle © 
enunciated by this Board in Hasan Jafar v. Muhammad 
Askari (1) Their Lordships agree with the Judicial Commis- 
sioners in holding that the facts of the two cases are 
not at all analogous. In Hasan Jafar v. Muhammad Askari 
the settlement was effected with the person who took it ona 
distinct understanding which, in their Lordships’ judgment, 
constituted him a trustee for his co-sharers who wtre not 


present at the time. 

In the present case, the Settlement Officer’s proceedings 
can bear no such meaning. The Nawab was in possession of 
the villages by virtue of some arrangement regarding the 
exact nature of which there is no evidence. At the time of 
settlement he or his agent opposed the claim of Wazir-un- 
nissa to have the properties settled with her, on the ground 

(1). [1899] L. R., 26 I. A., 229, 
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that he was entitled to remain in possession until the monies 
he had disbursed on her account were paid off. That objec- 
tion was upheld, and the settlement was made with the 
Nawab “in accordance with possession,” and the lady was 
directed to proceed by separate application to get her pro- 
perty released by payment of the money due by her. In 
their Lordships’ judgment there is no warrant fer the conten- 
tion that the correlative obligation that Jay on the Nawab to 
release the property on payment of the money created a 
trust or constituted him a trustee for Wazir-un-nissa, No 
step appears to have been taken by her in compliance with 
the directions of the Settlement Officer ; and the Nawab was 
allowed to remain in possession of the property without any 
attempt on her part to get it released. In 1867, when she 
applied for the regular settlement of the villages, an adverse 
title was distinctly set up on his behalf. From the date of 
the dismissal of her application in 1868 on the ground that 
they were included in his Taluqdari Sanad the Nawab’s pos- 
session was adverse to her. The present suit was not instituted 
until 1905, and is thus clearly barred. The appeal, therefore, 
` fails and must be dismissed with costs. And their Lordships 
will humbly advise His ‘Majesty accordingly. 


Messrs. T. L. Wilson and Co., solicitors for the appellants. 

Messrs. Barrow, Rogers and Nevill, solicitors for the Ist 
respondent. 

The 2nd respondent did not appear. 

J. M. P. Appeal dismissed. 
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The Cess Act (1X of 1880, B. C.), sections 6, 72, 76, So ani Sr, and Sche- 
dule E — Proprietor of land—Coal mines—Rovally —Cess on royalty 
—Annual net profts—Liability to pay cess— Policy af Cess Act. 
Where the plaintiff, who was the owner of landed property, leased 

such property to various parties for the working of coal mines, and who, 

besides the rent of surface land, received, under the designation of royalty, 

a percentage on the coal raised by the lessees or mine owners, had been 

assessed for ‘cess’ under the provisions of the Cess Act (IX of 1880, B. 

C.) in respect of the royalty received or receivable by him from the coal 

mines on his estate :— ` 
Held, that the return required under section 72 of the Act was not 

with regard to the mine-owner’s profits. but had reference to the general 
net profits of the property ; that the royalty receivable by the plaintiff 
was part of the ‘annual net profits’ of the mine within the meaning of 
those words in sections 6 and 72 of the Act; and that the plaintiff had 
been properly assessed with ‘ cess’ thereon. 


In section 81 of the Act the word ‘owner’ is used in the sense of 
proprietor, but the lability for the ‘cess’ lies on both ‘occupier’ and 
‘owner’ in the case of mines, &c., as in the case of land it lies on holders 
of estates or tenures or rayats, the policy of the Act being that all per- 
sons, who benefit by the maintenance and construction of ‘roads and 
other means of communication’ or ‘works of public utility’ out of-the 
cesses, should bear the liability of paying the same. 

AFPEAL from ajudgment of the High Court of Judicature 
at Fort William in Bengal, affirming a decree of the 
Subordinate Judge of Burdwan. 


The main questions for determination on the appeal were: 
(1) whether royalties paid by the lessees of a coal mine in 
Bengal to the proprietor formed a portion of the anhual net 
profits from the mine upon which road and public works 
cesses were leviable under Act IX of 1880 of the Bengal 
Council ; (2) whether they were payable by, or leviable from, 
the said proprietor; and (3) whether they were so leviable 
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when income-tax was payable upon the royalties under Act 
II of 1886. 


The appellant was the Maharaja of Cossimbazar, and the 
proprietor of an estate known as Chati Baliapur, in the 
district of Burdwan, bearing Towzi No. 5559 on the roll of 
the Burdwan Collectorate. On his estate were coal mines 
which he had let to various persons and compapies. 


Under their leases the lessees paid to him royalties at a fix- 
ed rate per maund upon the quantity of coal raised, and coke 
and coal just sold. . 


For the year 1990-01, the appellant was assessed under 
chapter V of Act IX of 1880, of the Bengal Council with, and 
on the 20th September, 1999, called on to piy, Rs. 11,227-7-0 
in respect of the rates for road and public works cesses cal- 
culated upon the amount of the royalties so paid to him. 


The lessees paid cesses on the actual net profits made by 
them after deduction of these royalties, and not upon the 
amount of the royalties paid by them. 


The appellant was also assessed for the same year under 
the Income Tax Act (II of 1886) upon the amount of the 
said royalties. 


Against the assessment under chapter V of Act IX of 
1889 (D. C.) the appellant preferred an appeal to the Board of 
Revenue, by whom it was rejected on the 28th January, Igol. 


The appellant paid to the Collector of Burdwan the amount 
of the said road and public works cesses assessed upon him. 


On the 28th January, 1902, the appellant instituted the 
present suit in the Court of the Subordinate Judge of Burdwan 
‘against the respondent, the Secretary of State for India in 
Council. In his plaint he alleged and contended that the 
said assessment under Act IX of 1880, B. C., was illegal, null 
and void, he having been assessed for the same royalties under 
Act II of 1886, and that the orders of the Collector and of 
the Board of Revenue in respect of the said assessment were 
illegal and #/tra vires, and he prayed for a declaration to the 
above effect and for the recovery of the sums paid by him 


with interest and costs, 
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The respondent, by his written statement, denied the 
correctness of the plaintiffs contentions in law, or his right 
to a refund of the said sums, and submitted that the said 
assessment was legal and valid. 


The Subordinate Judge dismissed the suit. 


The High Court at Calcutta, dismissed the appeal. 
RAMPINI and MOOKERJEE, JJ., who heard the appeal, held 
that the royalty payable by a lessee (occupier) of the 
mine to the owner formed a part of the annual net 
profits from the mine, and was liable to assessment for cesses 
under Act IX of 1880 (B. C.), and also for income tax under 
Act Il of 1886. They also held that the appellant’s suit 
for a refund of the cesses paid in respect of the royalties was 
not based on the ground that though payable they had been 
irregularly levied from him, but that they were not assessable 
as such at all. The learned Judges differed somewhat in their 
construction of the Act. Fora full report of the judgments 
see Manindra Chandra Nandi v. Secretary of State Jor lndra, 
(1907) I. L. R. 34 Cal., 257. 

The plaintiff appealed to His Majesty in Council. 

Leshe De Gruyther, K. C, (G. E. A. Ross, with him), for 
the appellant : Section 72 and Sthedule E of the Cess Act (IX 
of 1880, B. C.) show that one return of the annual net profits 
of a mine is required to be submitted, and such a return must 
be made by the person who has the possession of the mine 
or by one, who has control over it. Section 73 clearly shows 
that only one return is contemplated under the Act, The term 
‘annual value’ of land is defined in section 4, but the term 
‘annual net profit’ is not defined in the Act. Such profits 
have to be determined, and the only person who can give irform- 
ation about the same is the person, who is in possession of 
the mine and working it. The term ‘owner’ in section 72 
means owner in possession. The appellant is not the owner 
in possession, and the procedure adopted by the Collector in 
calling upon him to make a return of the net profit and 
assessing cesses and making him pay the same is ultra vires. 
Sections 79, 80, 81, 82, 83 and 98 all support the view that 
only return is required. Here two returns were required and 
two separate assessments were made and two persons sepa- 
rately were compelled to pay the cesses. But the Act con- 
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templates one return, one assessment and payment by one 
person. The appellant is not the owner in possession, and 
the royalties paid to him are not assessable. Railway, 
tramway and mine are all put on the same footing under 
section 72. Suppose A, who is working some railway, run- 
ning on tbe land of B, pays cesses to the Government and 
also royalty to B. If the Courts in India are right, B, too, 
would be liable to pay cesses in respect of.the royalty 
received by him. But suppose, further, that A is exempted 
under section 8 of the Act from paying any cesses, would B 
be still liable to pay the same? The decision of the Courts 
in India would logically lead one to the untenable conclusion 
that B would be liable to pay cesses on the royalty received 
by him. The appellant has paid. income-tax on the 
royalties and is not liable to pay the cesses as well in 
respect of the same royalties. 

Arthur Cohen, K. C. (A. M. Dunne, with him), for the 
respondent. The real question is what are “the annual net 
profits”. The case of 

Coltness Iron Company v. Black, (1881) L. R., 6 A. C. 315, 351. 
lays down that in calculating net profits from a mine royal- 
ties paid by the lessee must be included in such profits. 
Under section 5 of the Act it is the ‘property’ that is made 
liable to cesses, and not the owner or lessee of the property. 
This view is strengthened by a. reference to section 76 of 
the Act. He referred to sections 28 and 36 of District Road 
Cess Act (X of, 1871, B. C.) now repealed by section 3 of 
Act XI of 1880. 

| He was stopped. | 

De Gruyther, K. C., asked their Lordships to consider the 
question relating to the procedure adopted by the Collector 


in calling upon the appellant to make aretygn, and Cohen, 
K. C., replied on that point. 


The judgment of their Lordships by delivered by 

Mr. AMEER ALI:—The plaintiff is the owner of 
considerable landed property in Bengal, part of which he has 
leased to various parties for the working of coal mines. 
Besides the rent for the surface land he receives, under the 


designation of royalty, a percentage on the coal raised by the 
lessees or mine-owners, He has been assessed for “cess” 
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undet the provisions of Bengal Act IX of 1880, in respect 
of the royalty received or receivable by him from the coal- 
mines on his estate. This Act provides for the levy of “cess” 
on all immovable property situate in the Province for the 
construction of roads and other means of communication, 
and it gives to the “ Collector ” defined in the Act, the power 
of making the assessment. For the purposes of the Act, 
mines, &c.» are included in the definition of immovable 
property, and it is declared that, in the case of lands, the 
“cess ” should be assessed on their “annual value,” and in 
the case of mines, &c., on “the annual net profits” from such 
property. The mode of ascertaining “the annual value of 
lands” and the “annual net profits” from mines, &c., are 
specifically laid down. The plaintiff contends that the . 
royalty he receives from the coal-mines cannot, upon a 
proper construction of the Act, be included in the term 
“annual net profits” and that, therefore, the assessment is 
illegal. 
He accordingly brought a suit in the court of the Subor- 
dinate Judge of Burdwan to obtain a declaration to that effect. 
This Judge dismissed the action on the 22nd February, 1905 
and his decision was affirmed by the High Court of -Calcutta 
in two elaborate judgments in which many subsidiary matters 
have been discussed at considerable length. From the 


‘decree of dismissal by the High-Court, the plaintiff has 


preferred this appeal to His Majesty in Council. 

In their Lordships’ opinion the only paint for determina- 
tion in this case turns on the meaning to be attached tothe 
words “annual net profits” in sections 6 and 72 of the Act. 
Section 6, so far as it is material for the purposes of this 
decision, is in these terms :— 

“The road cess and the public works cess shall be assessed on the 
annual value of lands and on the annual net profits from mines, quarries, 
tramways, railways, and other immovable property, ascertained respec- 
tively as in this Act prescribed.” 

Chapter V, which begins with section 72, lays down the 
procedure for valuation, assessment and levy of cesses on 


mines, &c. 
Section 72 is in these terms :— 
“On the commencement of this Act in any district, and thereafter before 
the close of each year, the Collector of the district shaļl cause a notice tobe 


~~ 


` 
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served upon the owner, chief agent, manager, Or occupier of every 
mine, quarry, tramway, railway, and other immovable property not 1n- 
cluded within the provisions of Chapter Il, and not being one of the 
tramways or railways mentioned in section 8, such notice shall be in the 
form in Schedule (E) contained, and shall require such owner, chief 
agent, manager, or occupier to lodge in the office of such Collector within 
two months a return of the net annual profits of such property, calculated 
on the average of the annual net profits thercof for the last three years 
for which accounts have been made up.” ‘ 

It is contended on behalf of the plaintiff that the term 
“net annual profits” used in this section means “the net annual 
profits” of the person actually working the mine, and who or 
whose agent or manager has to make the return; and that it 
does not include royalty paid to the proprietor of the land, 
which stands in the same category as the ordinary expenses 
and outgoings connected with its working such as boring, 
haulage, &c. In their Lordships’ judgment this contention 
has no substance. Schedule (E) is referred to as indicating the 
meaning of the words “net annual profits,” but it goes no 
further than the section itself.” It is to be observed that both 
in section 6 and section 72 the “net annual profits” have 
reference to the property and not to the individual. 


The inference is clear that the return required under the 
section is not with regard to the mine owner's profits but 
has reference to the ‘general net profits of the property. The 
obligation to make the return is laid on the person most 
cognisant of the circumstances under which the mine is 
worked and of the profits derived from it. But that does not 
alter, in their Lordships’ view, the character of the royalty 
received by the proprietor for his share of the profits of the 
mine. This conclusion is enforced by an examination of the 
provisions of sections 76, 80, and 81. Section 76, which 
provides for the valuation of property assessable under 
Chapter V, where the annual net profits cannot be ascertain- 
ed by the officer making the assessment, speaks again of the 
property itself, and declares that in such eventuality “he 
[that is the Collector] may by such ways or means as to him 
shall seem expedient, ascertain and determine the value of 
such property, and shall thereupon determine six per centum 
on such value to be the annual net profits thereon.” The 
language of the section leaves little room for doubt that the 
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annual net profits are to be taken as a whole. Section 80 
provides for service on the person making the return under 
section 72 of a notice “ showing the amount of road cess and 
public works cess payable in respect of such property.” This 
again clearly shows that although the cess is assessed on the 
basis of the net annual profits, it is paid in respect of the 
property, and not in respect of any part of the profits, 
Section 81 deals with cases where the “ occupier of such 
property” is different from the “owner” and provides the 


“mode by which, in casehe pays more than his share of the 


cess, he might recover such excess. In this section the word 
“owner” appears to be used in the sense of proprietor. It is. 
clear, however, that the liability for the cess lies on both 
“occupier” and “owner” in the case of mines, &c., as in the case 
of land it lies on holders of estates or tenures and ryots, the 
policy of the Act evidently being that all persons, who benefit 
by the maintenance’ and construction of “roads and other 
means of communication” or “works of public utility” out of 
these cesses, should bear the liability of paying the same. 

On the whole their Lordships are of opinion that the 
conclusion at which the lower courts have arrived is correct, 
that the royalty receivable by the plaintiff is part of the net 
annual profits of the mines and that he has been properly 
assessed with cess thereon. This appeal consequently fails, 

It has been found by the court in India that the plaintiff 
has not been prejudiced by any irregularity on the part of the 
Collector in the mode of assessment ; their Lordships do not 
feel called upon to express any opinion on the question of the 
procedure he should have adopted. 

The appeal must, in their Lordships’ judgment, be 
dismissed with costs, aiid they will humbly advise His Maiesty 


accordingly. 
J. M. P. Apeal dismissed, 


Watkins and Hunter, solicitors for the appellant. 


Solicitor, India Office, solicitor for the respondent. 
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J. S. B. BIRCH AND OTHERS 
Versus 
THE KING-EMPEROR. 


Practice—Crininal proceeding— Special leare do appeal—What the 
applicants must show by their petition. 

His Majesty will not review criminal proceedings unless it be shown 
that by a disregard of the forms of legal process, or by some violation of 
the principles of natural justice, or otherwise, substantial and grave 
injustice has been done. l 

In re Abraham Mallory Dillet, [1887], L. R., 12 appeal Cases, 459, 

followed. 

The applicants ought to show the materials upon which one of those 
propositions can be established and ought fully to inform the Board of 


- the facts. 


This was a petition, which was heard er parte, by J. S. B. 
Birch, M. C. Gupta, and M. S. Mukerjee, for special leave to 
appeal from a verdict and sentence pronounced by the Chief 
Court of Lower Burma, on April 12, 1910. 

The first petitioner was, at the time when the events 
occurred, out of which the charges against him arose, the 
acting Superintendent of the Kheddah Department under 
the Government of Burma; the second petitioner ‘was the 
acting Assistant Superintendent, and the third petitioner 
was the Head Clerk of the department. 

The first petitioner was charged as follows :-—Firstly, that 
on the 9th day of December, 1907, at Mymensingh, being a 
public servant in the employ of the Government of Burma, 
he was entrusted with the sum of Rs. 15,100, the property of 
the said Government, for the purpose of making advances of 
pay to the Sirdars, mates and hunters of the temporary hunt- 


‘ing establishment of the Kheddah Department , that he agreed 


to pay them at the rates of Rs. 15, Rs. 12 and Rs. 10 per 
mensem respectively ; that he made them advances of pay at 
such rates amounting to Rs. 7,120, and that between the gth 
day of December, 1907, and the 2 sth day of March, 1908, at 
Mymensingh or Katha, or between the said places, he,‘being 
a public servant, dishonestly misappropriated a portion, to wit, 
Rs. 5,904 of the balance of the said sum of Rs, 15,100 and 
thereby committed an offence punishable under section 409 
of the Indian Penal Code and within the cognisance of the 
20 
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Chief Court of Lower Burma ; and, secondly, that he, on or 
about the 23rd day of March, 1908, at Katha, being then a 
public servant as aforesaid, and being entrusted by the said 
Government with the sum of Rs. 11,369-12-0, the property 
of the same Government, for the purpose of paying salaries 


` for the months of March and April, 1908, to the Sirdars and 


hunters of the said establishment, dishonestly misappropri- 
ated the sum of Rs. 5, 259-10-10, which was not required for 
the said purpose, and thereby in his capacity as a public 
servant, committed criminal breach of trust in respect thereof, 
and thereby committed an offence punishable under section ` 


= 409 of the Indian Penal Code, and within the ee of 


the Chief Court of Lower Burma. 


The second and third petitioners were charged with abet- 
ment of the above offences. 


After a lengthy departmental enquiry and magisterial 
proceedings the accused were committed for trial before the 
Chief Court of Lower Burma. The trial took place before 
HARTNOLL, J., and a jury. 


The trial lasted from the 6th of January to the and of April, 
1910, 118 witnesses being examined forthe prosecution. The 
defence called no evidence, and the jury brought in an 
unanimous:verdict of guilty. The petitioners were sentenced 
to five years’ rigorous imprisonment. 

The principal business of the Keddah Depam is the 
conduct of organised hunts of wild elephants. For the 
purposes of the operations of 1908, which were to be held in 
Upper Burma, it became necessary at the end of 1907 for 
Birch to engage from India hunters of different grades. The 
sanctioned pay to three grades was respectively Rs. 20, 
Rs. i8 and Rs. 16 per mensem. The prosecution “alleged, 
that Birch engaged such hunters at Mymensingh, but that 
he gave them advances at the lower ratesof Rs. 15, Rs. 12 
and Rs. Io respectively, and not at the higher sanctioned rates, 


‘The sums which the accused were charged with misappro- 
priating were partly the difference between the pay sanctioned 
and the lower rates alleged to have been paid, and -partly 
moneys entered in the account as paid to hunters, who were 
never engaged at all. ' 
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The charges were framed in accordance with the provisions 
of section 222A of the Code of Criminal Procedure under an 
-order of ORMOND, J., who in passing the order made the 
following remarks: “The general policy of the Criminal 
Procedure Code is that an accused person should be tried for 
not more than three offences of the same kind. The charge 
as it stands includes 1,368, or rather, 1,592 charges.” The 
petitioners contended that although as altered the charges 
verbally complied with the provisions of section 222A, they 
were contrary to the spirit and intention of the section, and 
really amounted to several hundred charges added together 
-and called one. 

Leslie DeGruyther, K. C, (Eddis, with bim), for the 
petitioners: The charge on which the petitioners were 
-convicted by the jury was the alleged appropriation. The 
-circumstances of the case were that on May 25, 1908, every 
one of the hunters was put into a train and sent down to 
Rangoon to be .slipped back to India. A native sent a 
telegram on that day to the police at Rangoon, saying that 
the petitioner Birch had misappropriated some of the money. 
‘On the arrival of the men at Rangoon the police examined 
25 of them—most by head-men—and took down their state- 
ments. They allsaid that they had been engaged and paid 
aat the higher rate. Other men also made statements to the 
police that they were engaged and paid at the higher rate, 
and the man who actually engaged the hunters at Chittagong 
likewise said that they were engaged and paid at the higher 
rate. Those men were called by the prosecution as witnesses 
at the trial, and the Judge allowed the prosecution to cross- 
examine them as hostile witnesses. They stuck to their 
‘statements. Seventeen other men stated that they were paid 
at the lower rate. In regard to the second charge, the 
prosecution sought to prove that only 292 men were employed 
‘by producing railway tickets, and urging that the quantity of 
provisions supplied would only be enough for the support of 
‘that number. The witnesses being allowed to be cross- 
‘examined as hostile prejudiced the minds of the jury.° The 
charges were made two years after the men were engaged, 
and as they had all returned to their homes in India, it was 
‘impossible for the defence to procure their attendance. The 
‘charges were originally 1,592 in number, and although they 
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.were altered in compliance with the provisions of section 


222A of the Criminal Procedure Code, they were contrary to. 
the spirit and intention of the section, and really amounted 
to several hundred charges added together and called one. 

[The LORD CHANCELLOR referred to registered agreements. 
entered into by some of the hunters on which great stress 
was laid at the trial, and which formed the basis for the 
application to cross-examine hostilely.] 

DeGruyther said they had no information as to what 
those agreements were. With regard to the allegation 
as to the destruction of documents the petitioners edenied 
that they were destroyed by them, and they knew nothing- 
whatever about the alleged attempts:to suborn witnesses. 
The persons who were said to have made those attempts. 
were acquitted. He added that they.had placed before the 
Board all the information at their disposal. 


The judgment of their Lordships was delivered by 


The LORD CHANCELLOR.—Their Lordships are unable- 
to advise His Majesty that leave to appeal should be given 


` In this case. 


The rule as regards criminal proceedings is very well 
known, and was laid down in Diels case (1). [t was there. 


‘said: “Her Majesty will not review criminal proceedings 


unless it be shown that by a disregard of the forms of legal 
process, or -by some violatton of the principles of natural 
justice, or otherwise, substantial and grave injustice has been. 
done.” - 

The applicants ought to show the materials upon which 
one of those propositions can be established, and ought fully 
to inform the Board of the fact. . 

In the present case the applicants have not shown the- 
materials, have not fully informed the Board of the facts, nor 
have they even given a summary view of the course of the- 
trial, and of the evidence. 

JS M. P. Leave refused.. 

Sanderson, Adkin, Lee and Eddis, solicitors for the peti-- 
tioners, 

The petition was heard ex-parte. 


(1) [1887] L. R., 12 Appeal Cases, 459, at p. 466. 
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FULL BENCH. 





In the matter of JYOTIS SARUP AND ANOTHER. 
AFZAL BEG 


VEFSHS 


JYOTIS SARUP AND ANOTHER.* 


Legal Practitioners Act, (XVIII of 1879), sections 13, 14, ?28—Agreement 
fo pay pleader’s fee in the event of success in suit—Agreement 
objectionable. 


An agreement entered into between a client and his pleader that the 
latter would be paid his fees in the event of his being successful in a 
contemplated litigation on the client’s behalf is highly objectionable, if 
not actually illegal. 


Where such an agreement is entered into, and registered but is not 
acted upon, /e/d that the conduct of the pleaders concerned 1s not grossly 
improper. 

CIVIL MISCELLANEOUS APPLICATION against the order of 
E. O. E. Leggatt, Esq., District Judge of Saharanpur. 


W, K. Porter and Muhammad Ishaq, for the petitioner, 
Sunder Lal and B. E. O Conor, for the opposite party. 
The following judgments were delivered by 


RICHARDS, J.—This is an application under sections 13, 
14 and 15 of the Legal Practitioners’ Act. The facts are set 
forth in the petition of Mirza Afzal Beg and the judgment 
of the District Judge, dated the 13th of July, 1910. It 
appears that one Mirza Karim Beg died, leaving the petitioner 
and other persons as heirs and representatives. There wasa 
certain woman who was called Basanti altas Karim-un-nissa, 
and she had or alleged she had a right to be recognized as 
the lawful widow of Mirza Karim Beg, and that she as such 
together with her children had claim on the estate under the 
Muhammedan Law. Whether or not her claim was well 
founded is a matter on which we are not called to express 
any opinion. There is an appeal in a suit in which that issue 
was raised pending at the present time. The two respond- 

* Civ. Mis. No. 425 of 1910. 
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ents entered into an agreement with Basanti alas Karim-un- 
nissa, the effect of which is set forth in the petition. It pro- 
vided for the payment to the respondents who were pleaders 
of a sum of Rs. 7,000, in the event of their being successful 
in obtaining for the alleged widow and her children a decree 
against the estate of Mirza Karim Beg. The agreement 
appears to have contemplated a suit to recover the widow's 
and children’s shares which she valued at Rs. 70,000. There 
is also a reference made at the conclusion of the agreement 
to the widow's claim for dower. The fifth clause provides 
that all the shares of the widow and her children and her 
right to dower shall stand hypothecated for the payment of 
the said sum of Rs. 7,000 to the respondents. This agree- 
ment was duly registered and the final clause shows clearly 
that when it was executed, the respondents or whoever was 
acting for them, kad in view the filing of the agreement 
according to the provisions of section 28 of the Legal Practi- 
tioners’ Act. Musammat Basanti altas Karim-un-nissa, has 
never made any complaint against the respondents. A suit 
for dower was instituted against the petitioner and a decree 
in the court of first instance was obtained. On appeal the 
decree was reversed and the suit was dismissed. A second 
appeal is now pending. The agreement was never filed 
according to the provisions of section 28, and of course, 
having regard to those provisions, it could never be 
enforced. The petitioner submits that the two pleaders have 
been guilty of grossly improper conduct in the discharge of 
their professional duty within the meaning of section 13, 
clause (6) of the Legal Practitioners’ Act. It is alleged in 
the petition that the agreement was champertous and wager- 
ing, and secondly, that it was an extortionate agreement 
affecting the property of minors. This second ground was 
abandoned in the argument before us. But the first ground 
has been strongly pressed. The learned Judge held on the 
authority of Ganga Ram v. Devt Das ('), the agreement was | 
illegal having regard to the fact that it provided for payment 
of the fee only in the event of success. The learned Judge, 
however, came to the conclusion that the agreement was never 
acted upon and that therefore he could not hold that there 


~ 


(1) (1907] Punjab Records, 280. 
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were any sufficient grounds for reporting the matter to the 
High Court. He says at the conclusion of his judgment :— 

“ The agreement must be considered as cancelled, and the improper 
conduct, which it emhodied, although contemplated, has not been 
persevered with.” l 

There is no doubt that there is a strong justification for 
the conclusion of fact at which the learned Judge arrived. 
As already pointed out, the parties to the agreement clearly 
contemplated its being filed under section 28. This section 
provides that unless the document is duly filed, no money can 
be recovered by the party in whose favour it is made. Mr. 
Porter, on behalf of the petitioner, strongly contends that when 
the agreement was entered into, the offence was committed, 
that the two pleaders were guilty of misconduct, and that 
everything done or omitted to be done after that should 
merely go to enhance or mitigate the punishment. Whether 
or not an agreement which provides for the payment of a 
pleader’s fees only in the event of his being successful is 
necessarily illegal is a question which has not been argued 
before us otherwise than by citing the ruling of the Punjab 
Chief Court just referred to. In my opinion such agree- 
ments, if not actually illegal, are certainly, as a general rule, 
highly objectionable. I think, however, that even if we 


assume that the provision in the agreement rendered it illegal, . 


it can hardly be said under the circumstances that the learned 
Judge was wrong in refusing to report the case to the High 
Court and that the respondents were guilty “ of grossly 
improper conduct in the discharge of their professional duty.” 
Everything was done openly. There was no secrecy about 
the agreement. It was openly registered, and ifthe Registrar 
did his duty, he must have seen that the lady fully understood 
what she was doing. The agreement could never have been 
acted upon because it was never filed in court, once the period 
of 15 days had expired. In my opinion the learned Judge 
was perfectly right in the order which he made, and I do not 
think that the facts and circumstances of the case call for any 
action of the High Court in the matter. I would dismiss the 
application. 

GRIFFIN, J.—Assuming the facts set out in the order of 
the learned District Judge to be correct, I would agree with 
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the view which he has taken. No attempt was made to act 
upon the agreement which has given rise to the present 
complaint against the pleaders concerned. This .being so, 
I think the case is not one which calls for the exercise by this 
Court of the powers conferred upon us by section 14 of the 
Legal Practitioners’ Aet. I would dismiss this application, 

TUDBALL, J.—I agree in the order which my learned 
brother proposes to be passed in this case for the simple rea- 
son that the circumstances of the case make it clear to my 
mind that the two pleaders concerned entered into the agree- 
ment in good faith and without any idea that they would 
thereby be guilty of grossly improper conduct. There are 
further indications to show that this was probably brought 
to their notice and furthat reason they cancelled the whole 
matter, and did not act uponit. For this reason I fully agree 
with the order which is proposed to be passed in the 
case. 


’ BY THE COURT.—The order of the Court is that the peti- 


. ° é fi. 
tion be dismissed. 


Application dismissed. 


VOL, VIIL] HIGH COURT. i 155 


PHULMANI CHAUDHRAIN 
VErSUS / 
NAGESHAR PRASAD AND OTHERS.* 
Mortgage—Prior and subsequent mortgagees—Sale of mortgaged property 
held in execution of prior mortgagee’s decree—Subsequent morigagee no 


party hereto—Price to be paid by subsequent morigagee on seeking to 

redeem. 

A subsequent mortgagee is not entitled to redeem the prior mortgage 
by simply paying the price for which the mortgaged property may have 
been purchased at an auction sale held in execution of a decree obtained 
by a prior mortgagee without joining the subsequent mortgagee asa 
party ; but such subsequent mortgagee must, if he wishes to redeem, 
pay to the prior mortgagee the full amount due on prior mortgage. 


Dip Narain Singh vw. Hira Singh, 1. L. R. 19 All, 597, applied. 


First APPEAL from a decree of Munshi Gokul Prasad, 
Subordinate Judge of Gorakhpur. 


Suit for sale on foot of a mortgage. The facts are fully 
set out in the judgment of TUDBALL, J. 


Muhammad Ishaq, for the appellant. 
Tej Bahadur Sapru,and [swar Saran, for the respondents. 
The judgment of the Court was delivered by 


TUDBALL, J].—The facts of the case out of which this 
appeal has arisen are as follows :—One Agar Singh was the 
owner of certain shares in 7 villages, namely, Mania, Ramna- 
pur, Kakrahu, Benipur, Belghata, Parsu, and Mahadani. His 
share in mauza,Kakrahu was 14 annas. On the oth of July, 
1880, hg mortgaged 8 anna share in mauza Kakrahu anda 
share in mauza Mahadani to Sheo Charan Misra, predecessor- 
in-title of the present plaintiff-respondents for a sum of 
Rs. 555. On the 1st of December, 1883, he mortgaged 8 
annas share of mauza Kakrahu together with shares in mauza 
Mania Ramnapur, Benipur, and Belghata, to one Jiwan Das, 
for the sum of Rs, 11,500. On the 16th of June, 1885, he 
gave a second mortgage to Sheo Charan Misra of the whole 
14 annas share in mauza Kakrahu and a share in mauza 

°F. A. No. 393 of 1909. - 
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Parsu for the sum of Rs. 2,000. This Rs. 2,000 consisted of 
Rs, 1,500, due on the bond of gth July, 1880, and Rs. 500, 
cash. Jiwan Das brought a suit on his bond of 1883 without 
making Sheo Charan Misra a party, and obtained a decree 
on the 15th of March, 1837. In execution of that decree, on 
the 2oth of June, 1893, an 8 anna share in mauza Kakrahu, 
together with the sharesin mauza Ramnapur and Belghata, was 
sold at auction and purchased by Musammat Karamraji 
Kuari, the wife of Agar Singh, for the sum of Rs. 700. On 
the 10th of June, 1895, Karamraji Kuari sold an 8 anna 
share in mauza Kakrahu to the appellant defendant for the 
sum of Rs. 4,100. The heirs of Sheo Charan Misra have 
now sued on the bond of 16th June, 1885, and have made 
the appellant defendant a party to the suit and seek to bring 
to sale the whole 14 anna share of mauza Kakrahu and the 
share in mauza Parsu. The actual amount due on their bond 
was over 3 lakhs of Rupees. The amount due in respect of 
the sum of Rs. 1,500 (which was the debt due on the old 
bond of 1880) would come to over two lakhs of Rupees, 
The plaintiffs, however, sued only to recover Rs. 30,000, and 
the lower court has held that this is a part of the debt due 
in respect of the old mortgage of 1880. The appellant 
defendant pleaded that the bond of 1883 was prior to that 
of 188s, and that, therefore,.the plaintiffs could not bring to 
sale’an 8 anna share of mauza Kakrahu unless they paid the 
whole amount due on the mortgage of 1883 or at least 
Rs. 4,100 the price which she had paid to Karamraji 
Kuari, for this 8 anna share. The lower court held that 
out of this 8 anna share mortgaged in 1883, 6 anna was 
not mortgaged in the bond of 1880, but that the remaining 
2 anna was a part of that 8 anna share which was mort- 
gaged under that bond, decreed the plaintiffs claim, 
and made the sale of this six anna share in mauza 
Kakrahu conditional upon the plaintifs paying the sum 
of Rs. 700, to the defendant appellant. The defendant 
appellant appeals and urges that she is entitled to re- 
ceive the sum of Rs, 4,100 before her six anna share 
can be put to sale. In our opinion the lower courts 
order in regard to the payment of Rs. yoo is clearly 
wrong. In the first place Rs. 700 is not the price which was 
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actually paid at the auction gale for this six annas, but the 
price paid for 8 annas share in this village and shares in two 
other villages. In the second place the price paid at that 
auction sale is not a true measure, in our opinion, of what the 
plaintiffs-respondents ought to pay in order to redeem the 
prior mortgage on the six anna share. The fact that Sheo 
Charan Misra was no party to the former suit which terminat- 
ed in the decree of rsth March, 1887, left in Sheo Charan 
Misra the right to redeem the prior mortgage of the property. 
The right of the present defendant-appellant is the right to 
have the mortgage redeemed. We fail to see on what prin- 
ciple she is entitled to receive merely the sum which was paid 
at the auction sale whether that was a high price or a low 
price. This was the view taken by a Bench of this Court in 
Dip Narain Singh v. Hira Singh (1), wherein it was held that 
a subsequent mortgagee is not entitled to redeem a prior 
mortgage by simply paying the price for which the prior 
mortgagee may have purchased the property at an auction 
sale held in execution of a decree obtained by him without 
joining the subsequent mortgagee as party ; but such subse- 
quent mortgagee must, if he wishes to redeem, pay to the 


. prior mortgagee the full amount due on his mortgage. The 


only difficulty in applying this principle to the present case is 
due to the fact that the prior mortgagee Jiwan Das and all 
thos persons who may have purchased the mortgaged property 
in execution of his decree have not been made parties to this 
suit. There is nothing on the record to show whether or not 
the decree of the 15th of March, 1887, has been satisfied or in 
what manner it has been satisfied if at all. There is nothing 
to show whether the other properties mortgaged were sold or 
not, and if sold, to whom and for what amounts. No objec- 
tion was taken by the defendant-appellant in the lower court 
as to the non-joinder of parties, and in this appeal she merely 
claims that she is entitled to receive the price which she paid 
to Karamraji Kuari (not for the six anna share) but for the 
8 anna share. In these circumstances it seems to us that the 
only equitable method of doing justice between the parties is 
to allow the plaintiffs-respondents to bring this six anna 
share in mauza Kakrahu to sale conditional on their paying 


(1) [1897] L L. R, 19 All., 527. 
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to the appellant that portion of the mortgage debt due on the 
bond of 1883 which can properly be attributed to the six 
anna share in dispute. In order to enable us to do.this we 
must have findings by the lower court upon the following 
points which we refer as issues under Order 41, Rule 25 ot the 
Code of Civil Procedure. (1) What was the total amount of 
the debt due on the bond of 1883 at the date of the sale, 
namely, the 2oth of June, 1893? (2) What was the value of 
the property mortgaged in the bond of 1883 other than the. 
six anna share of mauza Kakrahu 01 the date of the sale? 
And what was the value of the six anna share in mauza 
Kakrahu. (3) What was the proportionate part of the mort- 
gage debt which could properly be attributed to the six anna 
share now in dispute? Fresh evidence may be taken, and 
the case will be put up on return of findings. Ten days will 
be allowed for objections. 


Issues remitted, - 


GANGA RAM AND OTHERS 
VEI SUS 

KIRTARTH RAI AND OTHERS.* 
Mortgage—Right to redeem one of two properties separately mortgaged: 
R, L. and R. B. mortgaged certain property to B., G., and M. Subse- 
quently R. L. alone mortgaged certain other property to them stipulating 
that he would not redeem the first mortgage till he redeemed the second. 
R. L.and the heirs of R. B. sold a portion of the property comprised in 
tbe first mortgage to the plaintif. In a suitfor redemption of the first 

mortgage prior to the second :— . 

` Held, that the second mortgage created nọ charge upon the piepers 
aaa in the first mortgage, but merely fixed the time for payment of 
the money due under the second mortgage, and consequently the suit 
was maintainable. 
SECOND APPEAL from a decree of Pandit Sri Lal, Dis- 
trict Judge, of Ghazipur, reversing a decree of Babu Baij 


Nath Das, Subordinate Judge. 


Suit for redemption. 
° S. A. No. 797 of 1910. 


VOL. VIIL] HIGH COURT. i59 
The facts and arguments appear sufficiently from the judg- CIVIL. 


ment of STANLEY, C. J. I9tI 
M. L. Agarwala and Parmeshwar Dayal, tor the appellants. Gina Ran 


Sital Prasad Ghosh and Balram Chandra Mukerji, for the E nd 
Kirtarth Rai. 





respondents. 
The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises under the following Stanley, C. J. 
circumstances. The suit is one for the redemption of a 
mortgage of the 6th of May, 1879. This mortgage was 
executed by two persons—Ram Lakhan and Ram Baran—in 
favour of Bharose Rai, Ganga Rai and Mahpat Rai. It 
contained the following provision, namely, that “when in the 
month of Jeth in any year the mortgagees. paid the princs 
pal with Government revenue paid by the mortgagees, the 
property will be redeemed.” Portion of the property in this 
mortgage was subsequently sold to the plaintiffs by Ram 
Lakhanand bv the heirs of Ram Baran who was then de- 
ceased. Having so purchased portion of the property, it is 
clear that the plaintiffs would, under ordinary circumstances, 
be entitled to redeem the mortgage, Their claim, however, 
to redeem, was resisted by the appellants on the ground that 
a subsequent mortgage of the 24th of October, 1883, was 
executed, whereby the mortgagor undertook, asit is alleged, 
not to redeem the first mortgage, until the mortgagor had first 
redeemed the second mortgage. This second mortgage was 
executed by Ram Lakhan Rai alone and not by Ram Baran or 
his heirs. It also comprised different property from the property 
comprised in the mortgage of the 6th May, 1879. On turning 
to this mortgage we find the following provision upon which 
reliance has been placed by the learned counsel for the appel- 
lants, namely, “First, I (the mortgagor) shall pay this money 
and then the money borrowed on the security of fields” (the 
fields representing the property comprised in the first mortgage.) 
The contentio is that in view of the provisions of section 61 of 
the Transfer of Property Act the plaintiffs, who are purchasers 
of a portion of the property comprised in the first mortgage, 

ewhich was not included in the second mortgage, are not 
entitled to redeem the mortgage of the 6th of May, 1879, 


until they first redeem the later mortgage—a mortgage witb. 
22 
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CIVIL. which they have no concern, The court of first instance 
torr. acceded to this contention and dismissed the plaintiff’s suit. 
Ganga Ram On appeal the learned District Judge reversed the décision 


ķi T Rai, Of the court below holding that upon a true construction of 
— the agreement in the later mortgage, it did not amount to- a 
MANEN Gi consolidation of the two mortgages but simply fixed the time 
when Ram Lakhan would pay the amount of the second 

mortgage. i 


3 We entirely agree with the lower appellate court upon the 
view so adopted. By the second mortgage no charge what- 
ever was created upon the property comprised in the first 
mortgage. This second mortgage was executed by Ram 
Lakhan alone and by the undertaking. which Ram Lakban 
gave, he could not in any way prejudice the rights of Ram 
Baran or his heirs. Moreover, the agreement is not an agree- 
ment whereby the mortgagor deprived himself or purported to 
deprive himself of the right to redeem the first mortgage. 
It is simply an agreement on his part to pay the money 
secured by the second mortgage first, and then the money 
secured by the first mortgage, This is nothing more than .a 
provision fixing the time for payment. There is no agreement 
in the second mortgage on the part of the mortgagor that he 
could not be entitled to redeem the first mortgage, without 

“paying the money due under the second mortgage. Mr. 
Agarwala strenuously relies upon the language of section 61 
of the Transfer of Property Act, but we think that he puts a 
forced construction upon that section. Ifwe turn to the 
illustration to the section, we get aclue as to the true mean- 
ing of it. The illustration is as follows :— 

A, the owner of farms Zand Y, mortgages Z to B for Rs 1,000. A 
afterw.rds mortgages Y to B for Rs. 1,000, making no stipulation as to 
any additional charge on Z. A may institute a suit for the redemption of 
the mortgage to Z alone. : 

Here, Ram Lakhan and Ram Baran executed a mortgage 
of one property, and subsequently one of the mortgagors, Ram 
Lakhan alone, mortgaged separate property, making no stipu- 
lation as to any additional charge on the first property, This, 
illustration discloses the intention of the Legislature in enact- 
ing section 61 and exactly meets the present case. There- ' 

"fore this ground of appeal is without force. . 


“they only 
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It is further contended that under the first mortgage the 
mortgagors agreed upon redemption to pay the principal 
amount of the mortgage debt, together with any Government 
revenue, which might have been paid by the mortgagees and 
that the sum deposited in court under the provisions of the 
Transfer of Property Act fell short of the amount due under 
the mortgage by a sum of Rs. 25 ; which it has been found the 
mortgagees paid on account of revenue. It is contended that 
in view of this fact the mortgagors have a right to be deprived 
of the costs of the litigation. Weare unable to accede to this 
contention. The sum isa very small sum and the mort- 
gagors had no knowledge that the mortgagees had paid this 
amount. In fact, in their statement of claim they alleged 
that no revenue was paid by the mortgagees. On the other 
hand the mortgagees asserted that they had paid a sum of 
Rs. 246 in respect of revenue, whereas, as a matter of fact, 
paid Rs. 25. In view of this we do not think that the 
order passed by the court below in the matter of costs was 
unreasonable. Weaccordingly dismiss the appeal with costs. 

Appeal dismissed. 
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MAZHAR HUSAIN KHAN 
VEVSUS 


ABDUL HADI KHAN.* 


Mahomcedar Law —\Wakf—Charitable object—Expenses of fatiha of execu- 
tant—Burning lamps tn mosgue—Salary of Hafiz, 


n Mahomedan lady, made a wa&f of her property amongst other 
purposes for (1) the expenses of the ‘annual /a/tha of the wakif, of her 
husband and members of her family ; (2) the annual expenses of burning 
lamps in mosque, and (3) the salary of Hafiz and readers of Quran: Held, 
(STANLEY, C. J., dubitante, by the court) that the wakf for salary of Hafiz 
was a valid waf, and there was a substantial dedication of property to 
religious or charitable purposes. 


Per BANERJI, J.—In order to constitute a valid wakf there must 
be a substantial dedication of the property to religious or charitable 
uses at sometime or other. A wakf will not be invalid because its 
object is not charity to the poor. Fatika is the offering up of prayers 
to the Almighty for the remission `of sins and the acceptance into 
heaven of the individual in whose name it is offered. ‘Ihis undoubt- 
edly is a religious act and expenses for such an act any expenses 
for religious purpose. Mahomed Ahsanullah vy. Aman Chand, i. L. R, 
1I Cal., 498; Lachmipat v. Amir Alum, 1. LL R, 9 Cal, 176; Phul 
chand v. Akburyar Khan, 1.7L. R, 5 All, 211; Brbajan v. Kalb 
Husain, 6 A. L. J. R., 115, referred to. Aaleelola Saheb v Nuseer-uddin, 
L L. R, 18 Mad., 201 ; Zooleka B biv. Syed Zynulabdin, 6 Bom., L. R. 
1058, not followed ; Fakhruddin Shah x. Kifayat-ullah,7 A. L. JeRa 
1095, duubted. š 


Per STANLEY, C. J, ‘The general dedication of villages in the name 
of God is not sufficient to render the w :g/ valid, in respect of so much of 
the property as has been dedicated expressly for specific objects which 
are not proper objects of wag/; Jaltiha ceremonies and the reading of 
the Quran in private do not seem to be such objects. 


FIRST APPEAL from a decree of Maulvi Muhammad 


Mubarak Husain, Subordinate Judge of Shahjahanpur. 


B. E. O'Conor (with him Ghulam Mujtaba), for the 


appellant. . ; 
Sunder Lal (with him Aluhammad shag), for the res 


pondent. 
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The following judgments were delivered. 


STANLEY, C. J.—The plaintiffin the suit out of which - 


this appeal has arisen claims possession of 286 out of 512 
sthams of zamindari property situate in the villages of 
Mawaya and Surahi in the district of Shahjahanpur and also 
mesne profits. The property claimed belonged to Muhammad 
Altaf Ali Khan, the cousin ofthe plaintiff, who died so far 
back as the 27th of November, 1875. He had no issue, and 
on his death the following were his heirs: Abdulla Khan, 
father of the plaintiff, Husain Raza Khan, uncle of the 
plaintiff, and Musammat Barkat-un-nissa, his widow, who 
was step-sister of the plaintiff. The dower of Musammat 
Barkat-un-nissa is said to have been Rs. 1,25,000. On the 
death of her husband she entered into possession of his 
- property, and amongst others the villages of Mawaya and 
Surahi. On the 21st of June, 1898, Musammat Barkat-un- 
nissa executed a deed of endowment of the lands situate in 
these villages and appointed herself mzutwadts during her life, 
and after her death she directed that her sister's son, the 
defendant, Mazhar Husain Khan, should be mutwallt of the 
‘property in mauza Mawaya and Muhammad Nurul Haq of 
the property in the village of Surahi. Abdulla Khan, father 
of the plaintiff, died on the 27th of May, 1880, leaving Abdul 
Baqi Khan, brother of the plaintiff, Musammat Muhammadi 
Begam, mother of the plaintiff, Musammats Barkat-un-nissa 
and Naim-un-nissa, his daughters, together with the plaintiff 
as his heirs. Husain Raza Khan, uncle of the plaintif, died 
during the life-time of Barkat-un-nissa, leaving Abdul Baqi 
Khan, brother of the plaintiff; Riazul Raza Khan and Alt 
Raza Khan, his nephews, Musammat Moti Begam, his widow, 
and the plaintiff as his heirs. On the 2nd of February, 1906, 
and sth of June, 1908, Abdul Baqi Khan transferred to the 
plaintiff his interest inthe estate of his father and of Barkat- 
un-nissa ; and Muhammadi Begam, the mother of the plaintiff, 
also transferred to him her interest by a deed of sale of the 
4th of June, 1908. Thus the plaintiff claims to be the owner 
of 286 sthams of the estate of Muhammad Altaf Ali Khan. 
In his plaint he impeached the deed of wagf of the 21st of 
June, 1898, alleging that Musammat Barkat-un-nissa had no 
power to make the endowment, and that it was fictitious and 
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colourable and was executed under undue influence, It -was 
contended on behalf of the plaintiff that Barkat-un-nissa 
entered into possession of her husband's ‘property for the 
purpose of satisfying “her dower thereout and that she was 
therefore incompetent to make a wagf of it. 


The court below held that Barkat-un-nissa had been 
during her life in proprietary possession of one-fourth of her 
husband’s properties by right of inheritance and that in respect 
of this one-fourth share she was competent to make a wag. 
As to the remaining three-fourths it held that her possession 
was in lieu of dower, and that she had no right to dispose of 
her interest inthis share of the property. It held that the 
wag? was valid as to one-fourth of the properties and gave a 


- decree to the plaintiff for mesne profits, 


This appeal was preferred and the main contention 
advanced before us on behalf of the appellant is that Barkat- 
un-nissa’s possession of the entire estate ofher husband was 
proprietary and not to any extent in lieu of dower, and that 
the wagfnama was valid and effectual as regards all the 
property comprised in it. 

A cross appeal, namely, F. A. No. 315 of 1909, was filed 
by Abdul Hadi Khan, and in that appeal he disputes the 
correctness of the finding of the court belowin regard to the 
validity of the wagf contending that the objects for which 
the wag/ was created are not proper objécts of tags 

The suit was not instituted until the 22nd of January, 1909, 
that is, nearly three years after the death of Barkat-un-nissa 
which took place on the 17th of June, 1906. It is not denied 
that Barkat-un-ntssa was in possession, from the death of her 
husband up to the time of her death, that is, upwards of .30 
years, but the contention of the plaintiff-respondent fs that 
she was put into possession for the purpose of satisfying 
her dower, and that the dower having been satisfied, out of 
the usufruct, her husband’s heirs are entitled to recover 
the property. 

The defendant-appellant met this case by production of 


a number of documents which, according to the arguments 


of his learned counsel, abundantly show that from the death 
of her husband the possession of Barkat-un-nissa of his. 


VOL. VIII] HIGH COURT. . 165 


property was adverse and proprietary, and that the members 
of the family treated her ownership as proprietary. I shall 


deal with these documents. 2 
[His Lordship, after dealing with the documentary evidence 
proceeded as follows :—] 


The plaintiff, as we have said, impeached this deed of 
endowment as being fictitious and executed under undue 
pressure and influence. There is no evidence, worthy of the 
name to indicate that any undue influence was exercised over 
Barkat-un-nissa or pressure brought to bear upon her in the 
matter of the wagf The court below held that Barkat-un- 
nissa endowed the property of her own free will without any 
undue pressure being brought to bear upon her, and in this 
I agree with the court below. 

It also held that the objects of the wagf were valid, but 
that inasmuch as Barkat-un-nissa was in possession and enjoy- 
ment of the property merely in lieu of dower, the wagf was 

_only good as regards the one-fourth share to which she was 
entitled as an heir of her husband. Now the expenses directed 
to be met out of the property by the deed of wagf include, as 
I have said, the ex penses of the fatiha ceremony of private 
individuals including the fatiha of the executant. There is 
also a provision of Rs. 60 annually as a salary for Hafiz and 
readers of the Quran. It has been contended that these are 
not proper objects of wagf. Thereis also a direction that a 
certain annual sum should be applied in the expenses of 
lighting a mosque, offerings on the occasion of the celebration 
of the birth of the Prophet and offerings to the great Piran 
Pir, and on the tenth day of Muharram and Chehlum ; also 
for the salary of the head teacher of a school established by 
the executant and the salary of a Hafiz and servant employed 
in the school and the lighting and carpeting of the school. 
As to these last mentioned objects they appear to me to be 
clearly valid objects of wagt. But as regards the expenses of 
fatiha ceremonies and the salary of Hafiz and readers of 
the Quran I am disposed to think that these are not proper 
objects of wagf. Generally speaking, a wagf is valid if it be 
for pious or charitable purposes, as for instance, construction 
of bridges and musjids, the building of a madrasa, providing 
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books for a library, the building and maintaining of mosques, 
the providing of shrouds for the dead, and the providing and 
maintenance of burial grounds. As regards a wagf for fatihat 
in its popular sense my brother, KARAMAT HUSAIN, has 
expressed the view that it is neither religious nor charitable 
in the sense of charity for the benefit of the poor, which they 
may claim asa matter of right. If he beright in his views, a 
wagf for a fatiha cannot be a valid wag’ I quote from my 
learned brother some of his observations en the /fattha 
ceremony. After explaining what the orthodox jatia 
ceremony is, he remarks :— 


“ The superstitious tendency of the human mind has added to it, (č. e. 
the /aziha ceremony) innovations which are not sanctioned by the 
Mahomedan Law and seem to have been borrowed from non Moslem 
communities and cannot possibly be regarded as fait and parcel 
of Islam. They, in fact,are stains on the purity of Islam. One 
of them with which I am concerned is that during the first year 
of a Muhammadan’s death his atika ceremony is performed on ‘the 
third day of his death (sometimes the second day}, tenth day, the 
twentieth day, fortieth day, and so on. After the first year it is performed, 
if performed at all, annually. There is, however, nothing in the 
Mahomedan Law to sanction such a periodical /aéita. Another 
innovation is that instead of reading the Surat fatiha and offering the 
reward to the deceased on the fatiha day some food is prepared, a 
priest or a Maulvi is asked to repeat the Surat fatiha on the food which 
is distributed among the relatives and friends of the person who spent 
the money for the preparation of the food. Some of it sometimes, as 
a matter of usage, is given to the poor also, but they have no~claim to 
it as a matter of right.” 


He later on observes that :— 


“ From what has been said it follows that the /aééha ceremony in its 
popular sense means the preparation of food or sweets at the death 
anniversary of a deceased Muhammadan which after the recital of a 
fatiha is distributed among the friends and the relations of the person 
who spent the money over it without any regard to the poverty of the 
recipients. No one who is familiar with the Hanafi Law can say that a 
wagf for spending the income of endowed property in preparing food 
which after the reading of the Surat fatiha over it is given 
to people without any regard to their poverty isa wagf for a religious 
or charitable purpose. The preparation of food andthe reading of the 
Surat fatiiat over it cannot possibly be a religious act and the giving 
of such food to persons who are not poor and who cannot claim it asa 
matter of right is no charity in the sense in which that term is used 
in the case-law of wagf.” 


fy 


~ 
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Then he refers to the case of Kaleloola Sahib v. Nuseer-ud- 
deen (!), as supporting his view thata wagf forthe annual 
fatihat ceremonies of an ordinary deceased Muhammadan 
although those ceremonies necessarily involve the distribution 
of charity is illusory and void (7 A. L. J. R., 1095). 

The view so stated seems to me to be in accordance with 
the tenets of Muhammadan schools. Fatrka ceremonies do 
not seem to fall within any definition of a charitable or religious 
use and tend to no public advantage. They closely resemble 
masses for the repose of the souls of deceased persons which 
have been held in Ireland to be contrary to public policy and 
invalid. Then as regards the Rs. 6o set apart annually for 
the salary for Hafiz and readers of the Quran, it also seems 
to me that this is not a proper object of wagf. The reading of 
the Quran in private serves no purpose of public utility and 
comes within the principle of the Mahomedan Law applica- 
ble to fatiha ceremonies. If the expenses of fatihat and 
the salary of Hafiz and readers of the Quran, directed to be 
discharged annually in the deed of wag/, are eliminated from 
the endowment as being invalid, it seems to me to follow 
that the portion of the endowed property devoted to these 
expenses must be exempted from the operation of the wagf. 
The general dedication of the villages in the name ofi God 
in my opinion would not be sufficient to render the wag/ valid 
in respect of so much of the property as has been dedicated 
expressly for specific objects which are not proper objects 
of wagf, Income to the extent of about Rs. 200 a year has 
been, as I am disposed to hold, directed to be applied for 
purposes which are not valid. The provision in the docu- 
ment that the mzužwallis shall be competent to apply the in- 
come in other charitable expenses if the income of the endowed 
property permit the same to be done, would not, I think, 
allow of their so applying the income expressly devoted to the 
expenses of fatrika and salary of Hafiz and readers. This 
provision appears to meto be intended only to meet a case 
in which the annual income exceeds the amount required 
for the expenses specifically mentioned in the wagfzama. If 
the dedication of the property for the faévha and other 
ceremonies in question are valid, then the mmutwalli is bound 

(1) [1894] I. L. R., 18 Mad., 201. 
23 
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to apply the income to meet these expenses and not other 
expenses. If my view as to this be correct, so much of the 
property as represents the income directed to be applied for 
objects which are not legal, should be treated as unendowed 
property. When immovable property is given for mixed 
purposes, partly valid and partly invalid, the beneficial interest 
in the invalid portion passes to the heirs. J do not under- 
stand that the Privy, Council have laid down any contrary 
ruling. What their Lordships laid down in Aout Fata v. 
Rasamaya (!)}, was that provision for the dedicator’s family 
out of appropriated property might be consistent with 
the making ofa valid wag f where the appropriation is substan- 
tially for a pious or charitable purpose. They did not hold 
that where property is dedicated partly for invalid purposes 
and substantially for valid objects, the portion appropriated 
for invalid purposes should not go to the heirs. In view, 
however, of the rulings which are referied to in the judgment 
of my brother BANERJI, which I have had'an opportunity of 
reading, particularly the judgment of my brothers RICHARDS 
and GRIFFIN in Bibajan v. Kalb Husain (*#), in which they 
held that the expenses ol Jatiha, barsi, et cetera, of the members 
of the wagzf’s family were legitimate objects of wagt, I do not 
feel justified in recording a dissentient Judgment on this ques- 
tion. l i 
It remains to determine whether Barkat-un-nissa was in 
possession of the endowed property at the date of the execu- 
tion of the deed of wagf merely in lieù of dower. It appears 
to me idle to contend that she was so in possession. The 
documents, to which I have referred, show that from the death 
of her husband she set up a claim to possession of the property 
as its absolute owner. There is nothing to show that either 
she or the other heirs of her husband regarded her possession 
as referable to dower, and there is nothing to indicate 


that she was put into possession in lieu of her dower. 


There is only one piece of evidence which, if at all, supports 
the plaintiffs contention in this respect. In a lease of certain 
villages, which was executed by Barkat-un-nissa on the 14th 


(1) [1894] I. L. R., 22 Cal, 619. 
(2) [1909] 6 A. L.-J. Ro, 115 
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of December, 1881, there isa statement that the property, 
the subject matter of the lease, was owned by her without 
any one’s partnership by virtue of its being her property and 
“by virtue of her dower.” This it is contended is an admis- 
sion by Barkat-un-nissa that she was in possession in lieu of 
her dower, but I am unable to accede to this contention. In 
the first place we do not know the circumstances under which 
this lease was prepared. It does not appear that it was ever 
read over or explained to Barkat-un-nissa, and it is quite 
possible that the words in reference to dower were inserted 
without her knowledge. The document was signed by the 
pen of her nephew, Riazul Raza, and was witnessed by 
amongst others Hasan Raza Khan, the brother of Altaf Alt 
' Khan. She was identified before the Commissioner by Hasan 
Raza Khan and Riazul Raza Khan, and it does not appear 
from the registration endorsement that the document was 
read over or explained to her. Moreover, the words “ by virtue 
of my dower” (dasarya den-mahar) are equivocal. They do 
not necessarily mean that she was in possession in satisfaction 
of her dower. The property is described as being owned by 
the Musammat by virtue of its being her property and by 
virtue of her dower, and the expression would be applicable if 
the property had been given to her by her husband in satisfac- 
tion of her dower, as is not uncommon. I think that the learned 
Suberdinate Judge attached too much weight to the recital in 
this document in view of the fact that Barkat-un-nissa dealt 
with the property as her own absolute property for over 30 
years, and that none of the heirs of her husband ever prior to 
this litigation set up the case that she was not in full proprie- 
tary possession of it, but on the contrary showed by their 
acts and conduct that they recognised her ownership. I am 
of opinion that the decision of the court below is erroneous. 
l therefore concur in the order proposed by my brother 
BANERJL ) 


BANERJI, J.—Two questions have to be determined in 
this appeal: first, what was the nature of the possession of 
Barkat-un-nissa in respect of the property left by her hus- 
band, Altaf Ali Khan, at his death; and, second, whether 
the wagf made by her on 2ist of June, 1898, is valid or 
not, 
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As regards the first question the allegation of the plaintiff 
is that Barkat-un-nissa was in possession of her husband’s 
property for the realisation of her dower, The court below 
has held that she was in possession of one-fourth of the pro- 
perty in her own right as heir to her husband and of the 
remainder in lieu of her dower. It js contended that this 
latter finding is opposed to the evidence on the record and 
that Barkat-un-nissa was in adverse proprietary possession, 
The weight of evidence, in my Opinion, supports this conten- 
tion. The evidence on the point ts set forth in detail in the 
judgment of the learned Chief Justice, and it is unnecessary 
to recapitulate it. After the death of Altaf Ali Khan the 
name of Barkat-un-nissa was recorded in the revenue papers 
as his heir under the management of the plaintifs father, 
Abdulla Khan, who was one of the heirs of Altaf Ali Khan. 
In the mutation proceedings no mention was made of her 
dower. Subsequently she obtained partition of a portion of 
her husband’s property as the owner -thereof and in partition 
proceedings held at the instance of Ali Raza she was made a 
party as one of the proprietors. Later on a reference was 
made to arbitration, and under the award of the arbitrator she 
was given her husband’s share. After her death in 1906 the 
plaintiff and his brothers divided her property, and‘in all 
these proceedings she was treated as absolute owner and no 
reference was made to ber dower, and it was never alleged 
that she was in possession for the realization of her dower, 
The learned Subordinate Judge has given undue weight to a 
recital contained in a lease granted by her in 188r, as pointed 
out by the learned Chief Justice. She was alive for more 
than thirty years after her husband’s death and the total 
amount of her dower was realized from the usufract long 
before her death. Had she been in possession for her dower 
the heirs of her husband would undoubtedly have taken back 
the property from her possession. If it be assumed that her 
dower was due, that fact alone would not raise any presump- 
tion in favour of the contention that her possession was in 
lieu of her dower. A Muhammedan widow may, no doubt, 
be allowed to take possession for the realization of her dower, 
but it does not follow from the mere fact of her taking posses- 
sion that she did so for her dower, For these and other 


~~. 
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reasons I fully agree with the learned Chief Justice in holding 
that Barkat-un-nissa was in adyerse proprietary possession 
after her husband’s death. 


In regard to the second question, namely, that of the 
validity or otherwise of the wagf the court below has held it 
to be valid in respect of Barkat-un-nissa’s own one-fourth 
share. The correctness of this conclusion is impugned in the 
connected First Appeal No. 315 of 190ọ, and it is urged that 
some of the objects of the wagf are not valid. In my judg- 
ment this contention has no force. The deed of wagf con- 
tains the following recital :— 

“I, while in a sound state of body and mind and of my wn free will 
and accord, have made an endowment of the villages, lands, groves and 
houses detailed above, in the name of God. [I have divested myself of 
possession of the property and have endowed it in the name of God.” 

She then declares herself to be the first mautwal/i and 
directs that after her death two mufwadl/is would be appointed 
one for each of the two villages which are the subject of the 
wagf. The document proceeds to give a detail of the ex- 
penses tc be incurred andthe duties to be performed by the 
‘wnutwalits and among these details are 

(1) The expenses of the annual fattha of the wagif, of her husband 
and of other members of her family and of two spiritual guides ; (2) 
annual expenses of burning lamps ina mosque ; (3) the salary of Aafiz 
and readers of the Quran. 

It is in regard to these expenses that the plaintiff urges 
that they are unlawful. The details of each item of expendi- 
ture under the above heads are given in the judgment of the 

‘learned Subordinate Judge, and I consider it unnecessary to 
repeat them here. They amount to Rs. 212 out of a total of 
Rs, 527. 

According to the well known decisions of their Lordships 
of the Privy Council a valid wagf is created if the owner of 
the property, the subject of the wagf divests himself of it 
and appropriates it to religious or charitable purposes. Their 
Lordships held that in order to constitute a valid wag? there 
must be a substantial dedication of the property to religious 
or charitable uses at sometime or other. Mahomed Ahsan- 
ul-la Chowdhry v. Aman Chand Kundu (1). In this case 


(1) [1889] I. L. R., 17 Cal., 498, 
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the maker of the wegf completely divested herself of the 
ownership of the property. The question is whether there 
was a substantial dedication for religious or charitable pur- 
poses. It is said that a provision for the fatiha ceremony 
of the appropriator and members of her family is not a reli- 
gious or charitable object, and in support of this contention 
the dictum of our learned colleague, KARAMAT HUSAIN, J., 
in Fakhr-ud-din Shah v. Kitfayat-ul-lah (#), is relied upon. 
In the view taken by the Bench. which heard an appeal under 
the Letters Patent from the judgment of our learned brother 
the question of the validity ofa wagf for fatiha ceremonies 
did not arise. However,any expression of opinion by our 
learned colleague on a question of Mahomedan Law is 
entitled to great weight. He holds that a wagf for the per- 
formance of /atzha ceremonies is invalid, not because it is so 
under the strict rules of Mahomedan Law, but because, in 
his opinion, fattža is not a charity “ in the sense in which that 
term is used in the case-law of wagf” He observes in the 
course of his judgement that “ the word ‘charitable’ has no doubt 
a wider significance in Musalman Law. But now, under the 
rulings of the Privy Council ‘ charity’ means charity to the 
poor.” Iam unable to agree with my learned brother in the 
view which he takes of the decisions of their Lordships of 
the Privy Council. All that their Lordships lay down is 
that there must be a substantial and not a merely colourable 
dedication of the property, and that the religious and charit- 
able purpose should not be so unsubstantial and illusory as 
to give to the settlement merely a colour of piety, the real 
object being the aggrandisement of the family. See Abul 
Fata v. Rasamaya ` Dhar (3). They nowhere held that no 
wag? would be valid unless its object is charity to the poor 
only. For instance, the establishment of a school or a 
caravan serat, which are availed of both by the rich and the 
poor, are admittedly objects of a valid wagf. Latika, as our 
learned colleague points out, “is the offering up of prayers 
to the Almighty for the remission of sins and the acceptance 
into heaven of the individual in whose name it is desired.” 
This undoubtedly is a religious act, and expenses for 
(2) [1910] 7A. L. J. R., 1095. 
(3) [1894] I. L. R., 22 Cal., 619. 
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such an act cannot but be regarded as expenses for a 
religious purpose. The weight of authority is in favour 
of the view that a wagf for the performance of fatiha 
ceremonies of the donor and of the members of his 
family is valid. In Luchiniput Singh v. Armir Alum (7), a 
‘wagf for fatiha at the tomb of members of the dedicator's 
family was held by the Calcutta High Court to be valid. In 
Phul Chana v. Akbar Yar Khan (°), a Bench of this Court 
held that a wagf for the performance of fatiha ceremonies 
which involve according to the custom of this.country the 
distribution of alms is a good wagf. Similarly in the recent 
case of Bibajan v. Kalb Husain (3), RICHARDS and 
GRIFFIN, JJ., held that expenses of the death anniversaries 
(fattha, barsi, etc.) of the members of the wags family are 
legitimate objects of wag Original authorities of Mahome- 
dan Law were cited in the argument in support of this 
view and are set forth on page 7 of the Appendix to the 
report of the case. The only case in which a contrary view 
was held is that of Kaleloola Sahib V. Nuseer-ud-din Salud ($), 
which was followed by KARAMAT HUSAIN, J., in the case 
to which I have already referred. I have expressed my 
dissent from the view of COLLINS, C. J., and PARKER, J. in 
that case in my decision in Sayed Mustafa v. Amina Begam 
(5), and I see no reason to alter my opinion. ‘That case was, 
it is true, followed by TAYABJI, J.,in Zooleka Bibi v. Syed 
Zynulabdin (6), but not on the question of fatiha. TAYABJI, J., 
approved of that ruling in so far as it laid down that a valid 
dedication could not be made for the maintenance of a private 
tomb, but he expressed no opinion on the question of fatiha. 
That question did not also arise in Muhammad Munawar Ali 
v. Rasulan Bibi (1). Referring to the ruling of the Appellate 


Court m Kaleloola Sahib v. Nuseer-ut-din Sahib, Mr. Amir Ali 


remarks (Mahomedan Law, Vol. I, p. 390, 3rd Edition) that 


(1) [1882] I. L. R., 9 Cal., 176. 

r (2) [1896] I. L. R., rg AlL, 211. 
(3) [1909] 6 A. L. J. R, 11s. 
(4) [1894] I. L. R., 18 Mad., 201. 
(5) [1905] 2 A. L. J. R., 519. 
(6) [1904] 6 Bom., L. Rep., 1058. 
(7) [1889] I. L. R., 21 Ail, 329. 
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“under Mahomedan Law there could not be the faintest 
doubt that the wag / in this case was absolutely valid.” 
‘Among the objects of the wagf in that case were the salaries 
of repeaters of the Quran, and the expenses of the annual 
Jatiha of the deceased, and as to all these Mr. Amir Ali is of 
opinion that they are valid objects of wagf No authority was 
referred to by the learned Judges of the Madras High Court 
for holding a contrary opinion, and I see no reason to accept 
it. I hold that fatiha expenses are a valid object of w.agf. 


As for the expenses of burning lamps in a mosque and the 
salary of Hafiz and readers of the Quran they are, according 
to Mr. Amir Ali, valid objects of wagf That the lighting of 
mosques and the reading of the Quran are meritorious acts 
cannot admit of any doubt. The authority cited on pages 5 
and 6 of the Appendix to the report of the case of Bibajan 
v. Kalb Husain (1), shows that what Abu Hanifa considered 


‘as repugnant was the reading of the Quran at graves, but that 


the payment of remuneration to readers or repeaters of Quran 
generally is not illegal or improper. I may observe that on 
the above questions no authorities were cited at the hearing 
by the learned advocate for the plaintiff. 


Furthermore, the deed of wagf in this case gives full 
power to the mutwallt to defray “other necessary charitable 
expenses if the income ofthe endowed property permits the 
same to be done,” If, therefore, the objects referred to above 
are not proper objects of wagf the mutwall has the power to 
devote the income to other charitable objects which are not 
open to objection. I have pointed out above that the total 
amount of expenses mentioned in the deed of wag/f is 
Rs. 527, out of which exception is taken to items amounting to 
Rs. 212 only. There was therefore a substantial dedicgtion of 
the property to religious or charitable purposes within the 
meaning of the rulings of their Lordships of the Privy Council 
and the wag fis valid. For the above reasons I am of opinion’ 
that the decision of the court below on this point is correct. 


The result is that in my judgment the plaintiff’s suit 
should be dismissed in its entirety, the appcal of the defen- 
dant (No. 256 of 1909) should be allowed and the plaintiffs 


(1) [1909] 6 A. L. J. R, 115. 
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appeal No. 315 of 1909 should be dismissed. I would order 
accordingly, 


BY THE COURT :—The order of the Court is that this 
appeal is allowed, the decree of the court below is set aside 
and the plaintiff's suit is dismissed with costs in this Court and 
in the court below. 


Appeal allowed. 


DURGA PRASAD AND ANOTHER 
VEPSILS ` 
JAI NARAIN AND OTHERS * 


Code of Civil Procedure (Act V of 1908), section roo, Order XLI, Rule 
#7—Admission of additional evidence in appeal— Discretion of court— 
Appeal. 


A refusal in the exercise of discretion to admit additional evidence 
under Order XL1, Rule 27 of the Code of Civil Procedure, is not an error 
or defect coming within section goo of that Code. 

Where the Lower Appellate Court has exercised its discretion and 
„in the exercise of its discretion has refused to admit additional 
evidence, there is no substantial defect or error in procedure which would 


afford a ground for second appeal. Ram Prart vy. Kallu, I. L. R, 23, 
All, 121, followed. 


SECOND ÅPPEAL-from a decree of H. Dupernex, Esq, 
District Judge of Mainpuri, confirming a decree of Babu 
Nihal Chandra, Subordinate Judge of Mainpuri. 

Suit for recovery of money. 

The plaintiffs sued the defendants for the price of goods 
` sold. Two of the defendants who contested the suit, denied 
having purchased any goods from the plaintiff The Subordi- 
nate Judge decreed the suit. Against his decree there was an 
appeal filed, on the 7th of January, 1910, to the District Judge. 
In their last ground of appeal to the District Judge the defen- 
dants prayed that they might be allowed to adduce additional 
evidence, but they did not disclose the nature of the evidence 
they wanted to produce. On the 28th of June, the defendant 
put in an application asking the court to take additional evi- 

* S. A. 808 of roro. 
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dence. This additional evidence, according to the application, 
consisted of certain account books and some railway receipts 
showing that it was not true that the plaintifs had sold their 
entire stock-in-trade to the defendants, but that they had sent 
some goods to Cawnpore after the date of the alleged sale. 
No definite order was passed onthe application, but in his 
judgment the learned District Judge referred to the defen- 
dants’ prayer for additional evidence and in the end decided 
the appeal on the evidence as it stood on the record, and affirm- 
ed the decree of the Subordinate Judge. 


Defendant appealed. 
Gokul Prasad, for the appellant. 


The Judge had not passed any order on the application 
of the 28th of June. He was bound to pass some order. 
There was therefore no proper trial. 


Tej Bahadur Sapru, for the respondent. 


The grounds of appeal contained a prayer for additional 
evidence, but it was not suggested what the nature of it was. 
The Judge had exercised his discretion and refuscd to take 
additional evidence and his action could not be impugned. 


Rum Plariv. Allu, [1990] L. L. R., 23 All, 121. 

The defendants could have withdrawn the appeal and 
applied for review to the court of frst instance. The lower 
appellate court could not take addtuonal evidence. Order 
41, Rule 27. 

Kessowsi Issur v. G.I. P. Ry. Co., [1907] 1. L. R., 31 Bom., 381. 

Krishnama v. Narasimha, [1908] I. L. R., 31 Mad., 114. 

Ramappa bin Dareppa xv. Bharma bin Rena, [19906] L L. R., 30. 
Lom., 625- ° 

Gokul Prasad, in reply. 


The defendants could not apply for review as the appeal 
was pending before the District Judge. 


Navitiaha v. Turner, (1889) L L.R, 13 Bom. 529, 5. C., 16 LA. 157. 


The learned Judge did not dispo»e of the application pray- 
ing for additional evidence to be taken. The nature of the 
evidence was disclosed in the application. 
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The judgment of the Court was delivered by 


STANLEY, C, J.—The sole ground of appeal in this case 
is that the lower appellate court erred in deciding the appeal 
without taking additional evidence and that this irregularity 
prejudiced the appellant’s case. The suit was for the price 
of stock-in-trade alleged to have been sold by the plaintiffs to 
the defendants. Some of the defendants did not dispute the 
claim, but the appellants Durga Prasad and Sital Prasad, 
filed written statements in which they alleged that no cloth 
was received in the defendants’ shop, nor had the plaintiffs any 
shop for the sale of cloth at any time. The court of first 
instance decreed the plaintiffs’ claim, and an appeal was 
thereupon preferred by the defendants-appellants. During 
the pendency of the appeal’an application was made to the 
lower appellate court to have certain documents including 
railway receipts and certain account books sent for. This 
application was ordered to be put up with the record,no order 
having béen made at the time upon the application. The 
learned District Judge, however, considered the application 
as is clear from the language of the judgment. In his judgment 
he says, “ appellants take up a peculiar position. First, they 
say that they could put up a better defence than was actually 
made if they were now allowed to import fresh evidence into 
the case. Second, they take exception to the character of the 


- account books produced, apparently on account of their size” 


He did not allow the defendants to produce any further evi- 
dence, clearly believing that the defence was not a genuine 
and bona fide defence. He dismissed the appeal and con- 
firmed the decree of the court below. 


This second appeal has been preferred, the sole ground of 
appeal being the alleged irregularity which we have already 
stated, The order under which an appellate court is em- 
powered to allow a party to produce additional evidence is to 
be found in Order 41,*Rule 27. That order expressly forbids 
the court to allow additional evidence to be produced except 
in a case in which the court below has refused to admit evi- 
dence which ought to have been admitted or the appellate 
court itself requires any document to be produced or any 
“witness to be examined, to enable it to pronounce judgment 
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or for any other substantial cause. The learned District 
Judge in this case did not consider that any grounds had 
been shown sufficient to justify him in allowing the further 
evidence referred to in the application of the defendants to be 
adduced. He exercised his discretion in the matter and as 
it appears to us implied, if not expressly rcfused the appli- 
cation. This being so, the question arises whether or not 
the action of the court below is such as would justify us in 
allowing a second appeal. We think not, A similar ques- 
tion was considered in the case of Ram Prart v, Kallu, 
(7). In that case one of us was a party to the judgment. 
Įt was there held that a refusal in the exercise of discretion 
to admit additional evidence given to the court by section 
568 of the Code of Civil Procedure, 1882, which corresponds 
with Order 41, Rule 27, was not an error or defect coming 
within section 584 of that Code, In the judgment in that case 
one of us remarked as follows :—“ Under section 568 of the 
Code a party to an appeal is not entitled to produce additional 
evidence in the appeal as of right, but the court may in its 
discretion admit additional evidence, Where the court has 
exercised its discretion, and in the exercise of its discretion 
has refused to admit additional evidence, it cannot be said 
that a substantial error or defect in procedure has taken place, 
which affords a ground of second appeal under section 584.” 
This decision which we are bound to follow is conclusive 
against this appeal. The lower appellate court did, we think, 
exercise its discretion, and having exercised its discretion 
no second appeal will lie. For these reasons we dismiss~* the 
appeal with costs, 


S. M. Appeal dismissed, 
(1) [1900] I. L. R., 23 All, raz. 
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2 CIVIL. 
LACHMINA KUAR Beis 
VErSUS ee 
RUDRA DEO NARAIN SINGH.*® January, g. 
Lunacy Act (XXXV of 1858), section 5—Lunatic—Ingquiry as to state Knox, J. 
of minds KARAMAT ` 


The law does not contemplate that a person alleged to be a lunatic HUSAIN, Je 
should be exposed to the publicity and harassment ofa trial unless tbere 
~~ İs some foundation for apprehending that he is incapable of managing 
his affairs. It by no means follows that because a man may have delu- 


sions upon one or two points that he is incapable of managing his 
affairs. 


Where a person alleged to be a lunatic was required to attend and be 
personally examined by the court and also by tbe Civil Surgeon and the 
court took into consideration the evidence of the doctor under whose 
treatment the alleged lunatic had been, 4e/d, that the Judge need not have 


taken other evidence as to the alleged lunatic’s state of mind for the 
purpose of determining whether that person was capable of managing 
his own affairs. Har Sahoy v. Bhutlun, 20 W. R., 55, distinguished. 


FIRST APPEAL from an order of Pandit Sri Lal, District 
Judge of Ghazipur. 


B. E. O'Conor, Govind Prasad and Balram Chandra ' 
Mukerji, for the petitioner. 


Sundar Lal and AZ. L. Agaruala, for the opposite party. 
The judgment of the Court was delivered by 


KNOX, J.—This appeal arises out of an application present- Kuz, J. 
ed by Musammat Lachmina, wife of Chaudhri Rudra Deo 
Narain Singb, in which she asked the District Judge of 
Ghazipur to hold an enquiry for the purpose of ascertaining 
whether or not her husband, Chaudhri Rudra Deo Narain 
Singh, was of unsound mind and incapable of managing 
his affairs. “The District Judge of Ghazipur required 
Chaudhri Rudra Deo Narain Singh to attend and be personally 
examined by the court. He also considered a report of his 
mental capacity and condition after examination held by the 
Civil Surgeon of Ghazipur. The conclusion at which the 
court arrived after such personal examination and after 
examination of the Civil Surgeon of Ghazipur and Dr. Baldeo 
Singh, Civil Surgeon of Ballia, under whose treatment Rudra 

| ? F. A. F. O. No. 61 of 1910. 
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Deo Narain Singh had been, was that no symptoms were 
shown in consequence of which it was necessary to place 
Rudra Deo Narain Singh under the supervision of any Civil 
Surgeon. It, therefore, dismissed the application, and from 
this order of dismissal, the present appeal has been filed. 


The grounds taken are, firstly, that from the evidence on 
the record, Rudra Deo Narain Singh. has been proved to be a 
lunatic, and, secondly, that the court has erred in not taking 
the evidence produced by Musammat Lachmina Kuar, and 
also in not allowing her pleaders to examine her husband. 
We have heard the evidence which is on the record, vzz., the 
deposition of the Civil Surgeon of Ghazipur, and the deposition 
of the Civil Surgeon of Ballia. We have also considered the 
answers given by Rudra Deo Narain Singh to the questions 
put to him by the court on six different occasions. There is 
nothing on the record which satisfies us that Chaudhri Rudra 
Deo Narain Singh is of unsound mind and incapable of 
managing his affairs. But it is contended that the court 
ought tohave taken other evidence and not to have decided the 
case upon the very incomplete materials before it, and our 
attention was called to the case of Hur Sahoy v. Bhuttan ('). 
In that case, PHEAR, J., in the course of his judgment does say 
that it appeared to him and his companion Judge that a pro- 
ceeding of this sort, under section 5 of Act XXXV -of 1858, isin 
the nature of a proceeding preliminary toa formal enquiry, and 
later on he adds that the public enquiry is in substance nothing 
less than a public trial. In the case before the Judges who decid- 
ed Hur Sahoy v. Bhutan, they apparently had some materials 
derived from the examination held under section 5 of Act. 
XXXV of 1858 from which it appeared that the Judge ought 
to have gone further and made a formal enquiry. The Civil 
Surgeon who was a witness before the court in that case gave 
it as his opinion that the alleged lunatic was labouring under 
considerable aberration of mind. -We have nothing of that 
kind before us as the result of the enquiry which the court 
did undoubtedly hold under section 5 of Act XX XV of 1858. 


The court appears to have carefully’ followed the procedure 
laid down in Act No. XXXV of 1858. It required the alleged 
lunatic to attend and be personally examined by the court 

f1) [1873] 20 W. R., 55. 
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and also by the Civil Surgeon, and the court took into con- 
sideration the evidence of the doctor under whose care the 
alleged lunatic had been for some time past. There was nothing 
in the evidence given by the doctors and nothing in the 
answers given by Chaudhri Rudra Deo Narain Singh which 
rendered it necessary for the court to go further. The medi- 
cal evidence, indeed, militates against the idea of any further 
enquiry being necessary. The only portion of it upon which 
stress is laid is that persons suffering from insanity are under 
a very common delusion that there is a conspiracy to murder 
and poison them and that this delusion is generally directed 
against the dearest and nearest relations. in the examina- 
tion that the court held of Rudra Narain Singh, the deponent 
says that he is on bad terms with his wife and daughter and 
gives reasons for the estranged relations between him and his 
wife and daughter. 

Our attention was also called to one passage in which he 
says that his Samdaz had got food given to the deponent 
spoiled by some Satans. Wedo not think there was anything 
in all this that rendered it necessary for the Judge to place 
Rudra Narain Singh under the harassment ofa public trial. 
In our opinion the law does not contemplate that a person 
alleged to be a lunatic should”be exposed to the publicity and 
harassment of a trial unless there is some foundation for appre- 
hending that he is incapable of managing his affairs. It by 
no means follows that because a man may have delusions upon 
one or two points that he is incapable of managing his affairs. 
If there had been strong ground for the view that Chaudhri 
Rudra Deo Narain Singh was incapable of managing his 
affairs, we should expect to find those points set out clearly 
in the application, All that was before the Judge was a very 
vague application in which no specific acts are recited beyond 
that Rudra Deo Narain Singh had made certain gifts of pro- 
perty to persons said to be old enemies of the family. 

We think that the court exercised a wise discretion in 
refusing to. proceed further with the case. If Musammat 


_Lachmina wishes to have those deeds of gifts set aside, she can 


do so in a’suit properly framed for that purpose and not by 
the present application in which she sets out nothing specific 


‘or definite. We dismiss the appeal with costs. 


Appeal dismissed, 
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BRADSHAW 
VEI'SUS 
KING-EMPEROR.* 
Criminal Procedure Code (Act V of 1898), sections 276, 537— Violation 
of the provisions of section 276—Curing of dafect. 

B claimed to be tried as an European British subject. Amongst 
others 10 European jurors were summoned, but only 3 appeared at the 
time fixed. -4 jury was empanelled with only three European jurors. 
B was convicted. Held that the jury was nota properly constituted 
jury within the meaning of section 462, Criminal Procedure Code. 

Jurors are the judgés of facts and in the absence of a properly consti- 
tuted jury the violation of the imperative procedure prescribed by the 
Code is of such a nature as cannot be cured by the provisions of section 
537, Criminal Procedure Code. Brojendra Lal v. King-Eimperor, 7 
C. W. N., 188, followed. 

CRIMINAL APPEAL against the order of H. Warburton, 
Esq. Sessions Judge of Lucknow. 


C. Dillon, (with him X, F. Bahadhurji\, for the accused. 
A. E. Ryves (Government Advocate), for the Crown. 


s 


The following judgment was delivered by 

KARAMAT HUSAIN, J.—In this case one Bradshaw, a 
European British subject, was committed to the Court of 
sessions of Lucknow, for trial, for offences under sections 474 
and 417, Indian Penal Code. He was convicted on both 
counts and sentenced to an aggregate term of one year’s 
rigorous imprisonment. He appeals to this Court and one 
of the points taken is that there was no selection of jurors by 
lot as required by section 276 of the Code of Criminal Proce- 
dure, and that, therefore, the proceedings resulting in his con- 
viction are illegal, l 

He, as it appears from the record of the case, claimed to 
be tried as an European British subject and with a jury 
composed of Europeans or Americans (Section B-7) The 
last date fixed for the trial by the Court of Sessions was 7th 
of October, 1910, and the record of the case shows that for 
that date 10 European jurors were summoned to attend and 


the remarks of the learned Sessions Judge, in his order, dated 
° Cr. A, No, 826 of 1910, 
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the 7th of October, 1910, are to the same effect. He, towards 
the end of that order, says, “I further note that including 
the two above gentlemen only three European jurors have 
up to this moment (10-35 A. M.) appeared, out of 10 summoned 
to be present at 10 A. M. 


According to Notification No. ate ON as in trials by 
VI—545-A—I0 


Jury before the Courts of Sessions in the North-Western 
Provinces and Oudh, the jury shall consist of 5 persons. 


Section 462, clause (3) of the Code of Criminal Procedure, 
provides that from the whole number of persons returned, the 
jurors who are to constitute the jury shall be chosen by lot 
in manner prescribed in section 276, until a jury containing 
the proper number of Europeans or Americans or a number 
approaching thereto as nearly as practicable has been obtained. 

Section 276 of the Code of Criminal Procedure provides 
that the jurors shall be chosen by lot from the persons 
summoned to act as such, in such manner as the High Court 
may, from time to time, direct. 


Rule 102, of the rules and orders for Criminal Courts sub- 
ordinate to the Court of Judicial Commissioner of Oudh, 
gives the manner in which the jurors are to be chosen by 
lot. As the number of European jurors who appeared on the 
“th of October, 1910, was only 3, and as all of them were 
empanelled, it is evident that the imperative procedure pre- 
scribed for choosing jurors was not followed. Jurors are the 
Judges of facts, and in the absence of a properly constituted 
jury, the violation of the imperative procedure prescribed by 
the: Code of Criminal Procedure is of such a serious nature as 
cannot be cured by the provisions of section 537 of that Code. 
See Brojendra Lal Sircar v. K ing-Emperor (*). 


For the above reasons I allow the appeal, set aside the 
sentence and conviction and direct that the appellant be 
retried by a properly constituted jury. As the appellant is in 
the Naini Jail, I, on the application of his learned counsel, 
allow-him to be adinitted to bail to the satisfaction of the 
District Magistrate of Allahabad. 


Appeal allowed, 
(1) [1901] 7 Cal, W. N., 188, 
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CIVIL. SARJU PRASAD AND OTHERS 


e 


IỌ1I. 


VETSUS 
BINDESHRI BAKSH PAL AND OTHERS * 
Code of Civil Procedure (Ad XIV of 1882), S. 317— Mortgagor—Benamidar 
STANLEY, C. J. —whether swit maintainable that auction purchaser ts benamidar— 
BANERJ}, J. LE stoppel—After-acquired interest—Transfer of Property Act (IV 
of 1882), S. 43—Erroneous representation. 

A mortgagee who derived his title from the mortgagor is precluded 
by the provisions of section: 317, Code of Civil Procedure, 1882, from 
bringing a suit for a declaration that the auction-purchaser of -the ——-- 
mortgaged property was the denamidar of the mortgagor and was not 
the beneficial owner. 

Ram Narain v, Mohanian, I. L. R., 26 All, 82, F. B , followed. 

Where a person mortgages certain property in a portion whereof’ 
he has only a reversionary interest on the representation that he is 
authorised to mortgage the whole as his own, the mortgage upon the death 
of the life-tenant will attach to the entire property by virtue of section 43, 
Transfer of Property Act, and a sale made subsequently by the life- 
tenant, and that person will be subject to the mortgage first created. 


FIRST APPEAL fiom a decree of Babu Banke Behari Lal, 
Additional Subordinate Judge of Gorakhpur. 

Suit for sale on a mortgage, 

The facts and arguments appear from the judgment. 

J. N. Chaudré (with him Satya Chandra Mukerji and 
Binoy Kumar Mukerji), for the appellants. 

M. L. Agarwala, Govind SA and swr Saran, for 
the respondents, 

The judgment of the Court was delivered by 

BANERJI, J.—The suit out of which this appeal arises was 
brought by the plaintiffs-appellants, to enforce a mortgage of 
the 20th of August, 1895, made by the defendant, Bindeshri 
Baksh Pal Singh for himself and as general attorney of his 
brother’s widow, Musammat Lakhpat Kunwari, in favour of 
Hari Singh, the predecessor-in-title of the plaintiffs. The 
property comprised in the mortgage consisted of a6 annas 
8 pie share in the village Rusia, a 2 annas 8 pie share in the 
village Tejpur and a 2 annas 8 pie share ina third village 
-Nakahi Nagahi. There is no controversy in this appeal as 
regards the share in Tejpur, The court below has made a 
decree for the sale of that share and also of a 103 pie 

°F. A. No. 1 of 1909. 


Late), 78. 
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share in mauza Nakahi Nagahi. As- regards the’share in CIVIL. 
mauza Rusia,-it has dismissed the claim. That share was ar 
purchased at auction in execution of a decree obtained on 
an earlier mortgage by Musammat Jairaj Kunwar, the wife or" aye 
of the first defendant. The share in Nakahi Nagahi was Bindeshri 
sold by the mortgagors to the respondent, Ram Kumar Naik, Dieser 
onthe sth of August, 1905. What we have to consider in Bererjh J. 
this appeal is whether the plaintiffs-appellants are entitled 
to a decree for sale of the share in mauza Rusia and of 
the whole of the 2 annas 8 pie share. in mauza Nakahi 

“~—~Nagahi mortgaged under the mortgage deed ~ executed 
in favour of Hari Singh. As regards the share in mauza 
Rusia, which was purchased at auction by Musammat 
Jairaj Kunwar, the allegation of the plaintiffs is that this 
purchase was in reality by Bindeshri Baksh Pal Singh and 
that Musammat Jairaj Kunwar was only his benamidar. They 
say that as the real purchaser was Bindeshri Baksh Pal Singh 
aná he mortgaged it to them, they are entitled to a decree for 
sale of the share in the aforesaid village. On behalf of the 
respondent, Musammat Jairaj Kunwar, it is urged that the 





— 


claim against her is barred by the provisions of section 317 
of Act No. XIV of 1882 which was the Act applicable at the 
date of the institution of the present suit. 

We think'that in view of the ruling of the Full Bench 
ia Ram Narain v. Mohanian (1), this contention must 
prevail. In that case it was held that a mortgagee who derived 
his title from his mortgagor is precluded by the provisions of 
the aforesaid. section from bringing a suit for a declaration 
that the auction purchaser of the mortgaged property was the 
henamidar of the mortgagor aud was not the beneficial owner. 
This is* what the plaintiffs seek todo in the present suit. 
They seek to have it declared that Musammat Jairaj Kunwar 
is the denamidar of their mortgagor, Bindeshri Baksh Pal 
Singh, from whom they derive title as mortgagees. In view 
of that ruling the claim as against Musammat Jairaj Kunwar 
is not maintainable, and this part of the decree of the ‘court 
below must be upheld thoŭgh not on the ground on which 
that court has made it. 

As regards the share in’ Nakahi Nagahi, it was mortgaged 
jointly by Bindeshri Baksh Pal and Musammat Lakhpat 

(1) [1903] I. L. R., 26 AlL, 82. 
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Kunwar. If the mortgage was made by both of them, Ram 
Kumar Naik purchased the share mortgaged subject to the 
mortgage, but assuming that the mortgage was not a valid 
mortgage on behalf of Lakhpat Kunwar, the plaintiffs are in 
our judgment still entitled to a decree for sale of the 2 annas, 
8 pie share mortgaged to them. The ground on which we 
think the plaintiffs are entitled te such a decree is that 
Bindeshri Baksh Pal purported to mortgage the 2 annas 8 
pie share onthe representation that he was authorised to 
mortgage that share. If Musammat Lakhpat Kunwari owned 
part of that share, her interests were admittedly those of a 
Hindu widow, who succeeded to her husband, and therefore 
amounted only to a life-interest. She is dead and therefore 
the life-interest has determined. Ram Kumar Naik as pur- 
chaser from her, has no longer any right to the property 
acquired by him under his purchase from her. That property 
has passed to Bindeshri Baksh Pal as the next’ reversioner. 
As Bindeshri Baksh purported to mortgage the whole of the 
2 annas 8 pie on a representation that he was authorised 
to make the mortgage and as he is at present the sole owner 
of the 2 annas 8 pie share, the mortgage will operate on the 
2 annas 8 pie share under the provisions of section 43 of the 
Transfer of Property Act. In this view the plaintiffs are 
entitled to a decree forsale of a 2 annas 8 pie share in Nakahi 
Nagahi and the decree of the court below must be varied 
as regards the share in that village, com prised in the mort- 
gage, 

We accordingly vary the decree of the court below so 
far that we make a decree for sale of 2 annas 8 pie share of 
the village Nakahi Nagahi instead of 10% pie as decreed by 
the court below. The appellants will get their costs of this 
appeal and also in the court below from Ram Kumar Naik, 
defendant. Musammat Jairaj Kunwar will get her costs of this 
appeal from the plaintiffs-appellants. We extend the time 
for payment of the mortgage money for a period of six 
months from this date. In other respects we affirm the 
decree of the court below. The objections preferred by 
Ram Kumar Naik necessarily fail and are dismissed with 


costs. 
Decree varied, 
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* RUP KISHAN AND OTHERS 
VErSUS 
SOBHI.* 

Provincial Small Cause Courts Act (1X of 1887), section I, articles 20, 
35 G)— Wrongful attachment of crops—Objection to attachment dis- 
allowed without adjudication—Suit for recovery of price—Code of 
Civil Procedure (V of 1908), Order XXL, Rule 63. 

Where in execution of a decree certain crops are attached, and the 
attachment is objected to by the plaintiff, but during the pendency of the 
objections the crops are sold, and the ‘objections are subsequently dis- 
‘missed without adjudication :—e/d, that a suit for recovery of the price 
of the crops cannot be entertained by a Court of Small Causes, inasmuch 
as the court cannot give a decree without deciding whether the attach- 
ment is legal or illegal. 

_ The mere fact that the suit is limited to a claim for the price or value 
of the crops which was handed to the decrce-holders by the court execut- 
ing the decree does not make the suit any less a suit for illegal attach- 
ment within the meaning of article 35, clause (j) of schedule II of the 
Provincial Small Cause Courts Act. 

Where objections to an attachment are disallowed without adjudica- 
tion, article 20 of the second schedule to the Provincial Small Cause 
Courts Act does not apply toa suit for the price of the crops attached. 

APPLICATION for revision of an order of ‘Babu Baij Nath 

Das, Judge of the Court of Small Causes of Bareilly. 


. Suit for -recovery of price of crops. 


Bishan Lal, father of the applicants, obtainéd a decree for 
money against Lalji and others. In execution of that decree 
he attached certain crops as the property of his judgment- 
debtors. During the pendency of the attachment, Bishan 
Lal died, and his minor sons were brought on the record as 
his heirs under the guardianship of one Ramlal. Sobhi 
objected to the attachment. The crops were sold before his 
objection was decided. His objection, therefore, was dis- 
allowed on the 16th April, 1910. The .order ran thus :— 
“Dawedari haza bila tajwiz kharij ho.” (Claim be rejected 
without adjudication.) Sobhi thereupon brought the present 
suit which was decreed against all the defendants. 


© Civil Revision No. 94 of 1910. 
20 
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Defendants applied in-revision. 


S. C. Banerji, for the petitioners, contended that the suit 
was not maintaindble inasmuch as the plaintiff had not 
brought a suit to contest the order disallowing his objection, 
and that order had become conclusive, Rule 63, Order XXI, 
Act V of 1908, did not require that there should be an adjudi- 
cation on the merits, and an order rejecting the claim was 
therefore enough. 


[RICHARDS, J.— But why should not the relief asked for 
in the present case be held to involve the relief contemplated 
by Rule 63 ?] 


In that case article 20, schedule 11, Provincial Small Cause 
Courts Act, would preclude the Small Cause Court from taking 


cognisance of it. 


' The claim was treated in the court, below as one for 
“damages for wrongful attachment.” Article 35 (7), clearly 
excludes the jurisdiction of the Small Cause Court, When 
A's property is attached in execution of a decree against 8, 
there is surely an attachment which is both illegal and im- 
proper. 


Bent Madhab Ghosh (for Jang Buhadur Lal), for the 
opposite party,:argued that the claim not having been tried 
on the merits, the position was the same as it would be where 
no objection had been preferred at all. No suit therefore 
need or could be brought under Order XXI, Rule 63, and 
article 20, schedule IJ, Provincial Smail Cause Courts Act, did 
not apply. Article 35 (7) was also not in point, because the 
illegality or impropriety contemplated there was an illegality. 
or impropriety in the order of the execution court directing 
the attachment, and not in the conduct or action of the 
decree-holder. Moreover, the suit was one for recovery of the 
price of the crops which had been sold away and not for 
compensation for the attachment of crops, which might have 
been wrongful, but was not illegal. He relied upon 


Karuppanan v. Ramasaimi, [1897] I. L. R., 21 Mad., 239. 
Chakradharudu v. Venkataramaya, [1899] I. L. R., 22 Mad, 457. 
Dewan Roy v. Sundar Tewary, [1896] I. L. R., 24 Cal.,163. 


AN 


VOL, VIIL] HIGH COURT. 189 


. S. C. Banerji, was not heard in reply, but referred to 
S. A. 772 of 1909, decided by GRIFFIN, J., on April 29, 1910. 
The judgment of the Court was delivered by 


RICHARDS, J.—The facts out of which this application 
in revision arises are briefly as follows :—The defendants 
obtained a decree against certain individuals. In execution 
of that decree they attached certain crops which the plaintiff 
in the present suitealleges to have belonged to him. The 
plaintiff in the present suit objected to the attachment. The 
court executing the decree made a somewhat unusual order 
to the effect that the objection was struck off without any’ 
adjudication, but that the handing over of the proceeds of the 
sale of the crops should be postponed for a month and a half. 
The plaintiff therefore instituted the present suit in the Court 
of Small Causes. The Judge gave a decree. It is first ob- 
jected that the suit was excluded from the jurisdiction of a 
Court of Small Causes by reason of article 20 of the second 
schedule of the Provincial Small Cause Courts Act. That 
article excludes from jurisdiction of the Court of Small Causes 
a suit instituted under section 283 of the Code of Civil Proce- 
dure (Act XIV of 1882), That section provided for the 
institution of a suit by a person who had objected to the 
attachment of property and whose objection had been dis- 
allowed. Ido not think there is force in this objection, There 
had been no adjudication whatever on the objection of the 


plaintiff in the present suit to the attachment of his property. © 


Itis next contended that article 35, clause (7) of schedule II of 
the Provincial Small Cause Courts Act excludes the pre- 
sent suit from the jurisdiction of a Court of Small Causes. 
Article 35, clause (7), provides for the exclusion of a suit for 
compensation for illegal, improper or excessive distress or 
attachment. The respondent contends that inasmuch as the 
suit was a suit for the price or value of the property which 
had been wrongfully sold, the suit was not one for compensa- 
tion for illegal attachment. I cannot follow this argument. 
The court could not possibly give him a decree without decid- 
ing the issue—whether the attachment was legal or illegal. 
If the attachment was legal, the property was sold in dye 
course of law and he could not recover. The suit could hardly 
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be treated as a suit for damages for trespass. The defendant's 
action which the plaintiff had reason to complain of was not 
the taking away himself of the plaintiff's property. What 
they had done was wrongfully to inform the officer executing 
the decree that the crops belonged to their judgment-debtor, 
and giving this wrong information caused the property to be 
attached. The mere fact that the suit is limited to a claim for 
the price or value of the crops. which was handed to the 
decree-holders by the court executing the decree does not 
make the suit in my judgment any less a suit for illegal 


attachment within the meaning of article 35, clause (7) -of-~ 


schedule II of the Provincial Small Cause Courts Act. 1] 
accordingly set aside the decree of the court below and direct 
that the plaint be handed back by that court to the plaintifi 
for presentation to the proper court. The costs of both sides 
heretofore incurred, may be dealt with and awarded accord- 
ing to the discretion of the court deciding the case. 


J. P. Decree set aside. 


RAMDIAL AND OTHERS 
CE SUS 


NARPAT SUINGHE.* 


Code of Civil Procedure (Act NIV of 1882), section 266— Occupancy tenant 

— Mortgage of dwelling house—Decree for sale of such house unlawful, 

Under the Agra Tenancy Act an occupancy holding of a tenant is 
not transferable and cannot be sold by auction in execution of æ decree. 
The dwelling house of an agriculturist may be deemed to be an appur- 
tenant to his holding. 

Section 266 of the Code of Civil Procedure, 1882, prohibits the sale of 
dwelling houses occupied by agriculturists. A court’ therefore cannot 
make a decree for sale of such dwelling house. 


An occupancy tenant made a mortgage of his occupancy holding 
and his dwelling house. The court decreed sale of the dwelling-house 
in a suit for sale upon foot of the mortgage : — Meld, the house was not 
saleable. 


* S. A. No, 145 of 1908, 
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SECOND APPEAL froma decree of Pandit Pitambar Joshi, CIVIL. 
Additional Subordinate Judge of Aligarh, reversing a decree 1909. 
of Maulvi Mubarak Husain, Munsif of Bulandshahr. ——- 
Ramdial 
` Suit for sale on a mortgage. v. 
Ra Narpat Singh 


The facts and arguments appear from the judgment. 
Parbati Charan Chatterji, for the appellants. 

J. N. Chaudri, for the respondents. 

The judgment of the Court was-delivered by 


——--- BANERJI, J.—This appeal arises out ‘of a suit for sale Banerji, J. 
brought upon a, mortgage, dated the 26th of September, 1898, 
executed by the defendants Nos, 1—3, in favour of the plain- 
tiff, The mortgage bond provides for payment of the amount 
secured by it by instalments covering a period of 12 years, 
The-plaintiff alleges that default has been made in the pay- i 
ment of one of the instalments and be claims the amounts 
of all the instalments remaining unpaid. He also prays for 
the sale of the hypothecated property which consists of a 
grove admittedly the occupancy holding of the mortgagors 
and a dwelling house and enclosure in which they reside as l 
such occupancy tenants. The court of first instance granted A 
to the plaintiff a decree for only one of the instalments in 
respect of which default had been made, but it dismissed the 
remainder of the claim including the claim for sale of the 
mortgaged property. The lower appellate court kas mo- 
dified the decree of the court of first instance and made a 
decree for the whole of the amount claimed. In its judg- 
ment it upheld the first court’s finding that the mortgaged 
grove was not liable to sale, but it was of ‘opinion that the 
dwelling house could be sold. In the decree which was 
prepared, there is, however, an order for the sale of all the 
mortgaged property including the grove. 


In this appeal the first contention raised on behalf of the 
appellants is that the plaintiff,is not entitled to claim the 
amounts of unpaid instalments. Having regard to the terms 
of the mortgage we are unable to accede to this contention. 
Under the mortgage deed the mortgagee is given the right 
to claim all the ‘instalments in the event of default being 
made in the payment of any one of them, The court below 
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was therefore right in making a decree for the instalments 
which remained unpaid, 


It is next contended that the decree for sale of the dwelling 
house of the mortgagors is contrary to the provisions of section 
266 of the Code of Civil Procedure of 1882, which exempts 
the materials of the dwelling house of an agriculturist from 
attachment or sale. Under the Agra Tenancy Act an occu- 
pancy holding of a tenant is not transferable and cannot be sold 
by auction in execution of a decree. The dwelling house of 
an agriculturist may be deemed to be an appurtenant to his. 
holding. Further, section 266 of the Code of Civil Procedure, 
1882, which has been re-enacted in section 60 of Act No. V 
of 1908, prohibits the sale of materials of dwelling houses 
occupied by agriculturists. The court therefore has not the 
power to sell the materials of such a dwelling house, and it 
necessarily follows that it cannot make a decree for sale of 
such property. In this view the claim for sale of the dwelling 
house of the defendants ought not to have been decreed. The 
order in the decree for the sale of the groves was clearly 
erroneous. The result is that we allow the appeal so far 
that we dismiss the claim for sale of the hypothecated proper- 
ty and affirm the remainder of the decree of the court below. 
We make no order as to the costs of this appeal. 


Appeal allowed. 


ei 


AHMAD HUSAIN AND OTHERS 
VErsns 


GOBIND KRISHNA NARAIN AND OTHERS.” 


Code of Ciuil Procedure (Aci V of 1908), sections 105, 108, 109—~Prtuy 
Council appeal— Order of remand— Decree or final order. 


An order of remand is not a decree or final order within the meaning 
of section 109 of the present Code of Civil Procedure. 

Hence, where an application was made for leave to appeal to His 
Majesty in Council from an order of the High Court reversing the decree 
of the lower court on a preliminary ‘point and remanding the cause for 
trial on the merits, 4e/d that the order was an interlocutory order, and, 

* P. C. A. No. 35 of i910. 
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therefore, an application for leave to appeal to His Majesty in Council 
did-not lie. 


Section 105 of the Code of Civil Procedure is not applicable to Privy 
Council appeals having regard to the language of section 108. Section 
109 and the following sections deal with such appeals. 


APPLICATION under section 109 and Order 45, Rule 3 of 
the Code of Civil Procedure. 


Application for leave to appeal to the Privy Council, 
The facts and arguments are set out in the judgment. 


Tej Bahadur Sapru, tor the applicants. 
The opposite parties were nol represented. 


The judgment of the Court was delivered by 


STANLEY, C. J.—This is an application for leave to appeal 
to his Majesty in Council, The suit out of which the case has 
arisen was brought by the plaintiffs for recovery of possession 
of certain property. It was held by the court of first instance 
that the suit was barred by the provisions of section 43 of the 
Code of Civil Procedure of 1882. But upon appeal to this 
Court the decree of the court below was set aside and the case 
was remanded to the court below on the ground that the suit 
was not concluded by section 43 of the former Code, and as 
the questions of fact had not been determined, the court below 
ought to re-admit the suit and decide it on the merits. From 
this order of remand the present application for leave to 
appeal to his Majesty in Council is made. We are of opinion 
that the application for leave to appeal is premature. The 
order of remand is not in our judgment a decree or final 
order within the meaning of section 109 of the present Code 
of Civil Procedure. ïn the case of /’orbes v. A mittr-00n-ntssa 
Begum (1), their Lordships of the Privy Council treated an 
order of remand as an interlocutory order and held that no 
appeal lay on the ground that it did not purport to dispose 
of the cause. Again in the case of Mahani Ishvargar Budhgar 
y. Candaeeama Amarsang (*), the Bombay High Court also held 
that no appeal lay as a matter of right from an order of 


(1) [1865] 10 Moore’s I. A., 345. 
(2) [1884] 1. L. R., 8 Bom., 548. 
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remand, Again in the case of Said Wazhar Hossein v. 
Mussamat Bodha Bibi (1), their Lordships of the Privy Coun- 
cil in their judgment, in regard to the question whether or 
not the practice of this court to treat orders of remand as 
not final orders, observe that probably the practice referred 
to is quite correct. Again in the case of Radha Kishan v. The 
Collector of Jaunpur (*), in which this High Court passed an 
order under section 562 and remanded the case for disposal 
on the merits. On appeal their Lordships of the Privy Council 
observe of this order of remand that it is a purely interlocu- 
tory order directing procedure. In view of these decisions 
and of the language of section 109 of the Code of Civil 
Procedure which refer to a decree or final order we do not think 
that the present application is maintainable. The order 
which has been passed is an interlocutory order and as 
such, cannot be regarded as a decree or final order within 
the meaning of the section. It is contended on behalf 
of the proposed appellants by their learned advocate 
that section 105 of the Code gives the right of appeal 
in a case such as the present where an order of remand 
has been passed. That section, after providing for ap- 
peals in certain cases, prescribes in sub-section 2 that where 
any party aggrieved by an order of remand made after 
the commencement of the Code from which an appeal lies 
does not appeal therefrom, he shall thereafter be precluded 
from disputing its correctness. This section would no doubt 
justify the application which has been made if it were applic- 
able to Privy Council appeals, but in our judgment it is not 
applicable to Privy Council appeals. Such appeals are dealt 
with in section 109 and following sections, It is further, we 
think, manifest from the language of section 108 tha{ section 
105 does not apply to Privy Council appeals. 

For these reasons we reject the application but without 
costs as the respondents are not represented. 

Application rejected. 


(1) [1894] I. L, R, 17 All, 112. 
(2) [1900] I. .L. R. 23 All, 220. 
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GHULAM. HAZRAT AND ANOTHER 
VErSUS 


y GOBARDHAN DAS AND .OTHERS.* 
Transfer of Properly Act(1V. Of 1882), s. 89 —Morlgayge—Contridution, 


+ 


-- Where of two properties belonging to the same owner one is mort- 
gaged to secure one debt and then both are mortgaged to secure another | 
debt, for the purpose of, apportioning the liability of the respective pro- 
perties in regard , to the subsequent mortgage, the value ot the two 
properties must be taken into account, and credit given for the amount 
due upon thie earlier mortgage out of the value of the property comprised 
in the subsequent mortgage. "Where the amount due upon the earlier 
mortgage “exceeds the value of the property,comprised in that mortgage, 
the necessary result is that the whole of.the amount of the second mort- 
gage is recoverable from the “other property comprised in the later 
mortgage. a l 

` FIRST APPEAL from ‘a decree of Pandit Girraj Kishore 
Datt, Subordinate Judge of Bareilly. 


“Suit for contribution. 


The facts are set out in the judzment. 
J: N. Chaudri (with him Mikal Chand), for the EN 


_. B. E. O'Conor (with him Lalit Mohan Banerji), for the 
respondents. 


The judgment of the Court was delivered by 


. BANERJL, J. —This appeal arises out of a suit for contribu- 
tion: brought by the plaintiffs- -appellants under the following 
circumstances : :-—Muhammad ‘Amin, the Seventh defendant, 
mortgaged on the 28th of: October, 1895the northern mahal 
of. the village Daranagar without any reservation. to one 
Guizari Lal. „On the 27th of April, 1895, he mortgaged to 
the same mortgagee all his rights and interests in the northern 
mahal and a 2% biswas share i in the southern mahal together 
„with its appurtenances. Gulzari Lal brought a suit for sale 
‘on both mortgages and obtained a decree on the 17th of 
April, 1905. The. total “amount decreed to him was Rs. 
.8,732-14-0. He assigned. the decree to one- ‘Kamla Dat, who 
took. out execution of it and caused the mortgaged property 

9 F. A. No. 308 of 1909. 
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to be advertised for sale. On the 11th of September, 1907, 


Muhammad Amin made a usufructuary mortgage of his share 
in the northern mahal excluding the miscellaneous property 
appurtenant to that mahal in favour of the plaintiffs. The 
amount of the mortgage was Rs. 4,000, and it was agreed 
that this sum should be applied to part satisfaction of the 
decree of the 17th of April, 1905. The amount was paid, 
but as a further sum still remained due under the decree, the 
plaintiffs paid into court Rs, 6,760-14-0, on the 18th of Sep- 
tember, 1907, and thus averted the auction sale which had 
been fixed for the 21st of that month. The defendants 
Nos. 1—6 are purchasers of the southern mahal in execution 
of a money decree. The sale in their favour took place in 
1902, The plaintiffs claimed contribution from them in 
respect of the southern mahal purchased by them and from 
the mortgagor Muhammad Amin in respect of the miscellane- 
ous property which was not mortgaged to the plaintiffs. 


The court below has excluded from consideration the 
sum of Rs. 4,000 which was the amount for which the mort- 
gage in plaintiff's favour was made. In so doing we think it 
was right. That amount was payable to the mortgagor and 
the payment of it must be deemed to be payment by the 
mortgagor himself. As to the remainder of the amount paid 
by the plaintiffs we fail to understand the method pursued by 
that court in ordering contribution. The decree which was 
passed in favour of Gulzari Lal was no doubt a decree for 
recovery of Rs. 8,730-14-0 from the mortgaged. property but 
itis urged on behalf of the appellants that the decree must 
be deemed to be a decree for sale of the property mortgaged 
under the first mortgage for realisation of the amount due 
under that mortgage and of the remainder of the “property 
for realisation of the amount of the second mortgage. On 
the other hand Mr. O’Conor, for the respondents, contends 
that the decree directed the realisation of the total amount 
decreed from all the property comprised in the two mortgages. 
We are unable to agree with Mr. O’Conor’s contention. In 
the prayer in the plaint of Gulzari Lal what he asked for was 
that the 614 biswas share in the northern mahal should be 
first sold by auction and out of the sale proceeds the amount 
of the first mortgage should be satisfied and that the remaind- 
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er of the mortgaged property, namely, the southern mahal, 
should then be sold -for the realisation of the amount due 
‘under the second mortgage of 1896. It is this prayer of the 
plaint which was granted by the court. There is nothing to 
show that the court intended to award to the then plaintiff 
anything more than what he had asked for. In the decree 
it is provided that upon payment not being made on or before 
the date fixed, the mortgaged property or a sufficient part 
thereof will be sold, and in the specification of the mortgaged 
property reference is made to the relief asked for in the plaint. 
This reference clearly indicates that the court awarded to the 
plaintiff what he had prayed for and no more, that is to say, 
it directed that the property comprised in the first mortgage 
should be sold for the realisation of the amount due upon 
that mortgage and the property mentioned in the second 
mortgage should be sold for the realisation of the amount 
payable under that mortgage. The decree contains a specifi- 
cation of the amounts severally due under the two mortgages, 
We think that in this respect the contention put forward on 
behalf of the appellants is correct. 


This being so, it is urged that the court below ought to 
have declared the amounts for which the respective properties 
were liable after taking into consideration the value of the 
property comprised in the first mortgage and the amounts 
due under that mortgage. Reliance is placed on section 82 
of the Transfer of Property Act. The second paragraph of 
this section provides that “ where of two properties belonging 
to-the same owner one is mortgaged to secure one debt and 
then both are mortgaged to secure another debt, and the 
former debt is paid out of the former property, each property 
is,-in the absence of a contract to the contrary, liable to con- 
tribute rateably to the latter debt after deducting the amount 
of -the former debt from the value of the property out of which 
it-has been paid.” The value of the northern mahal including 
miscellaneous property appertaining thereto has been found 
by the court below to be Rs. 3,636. The amount due under 
the decree of Gulzari -Lal on account of the first mortgage 
of 1895 was Rs. 3,844-8-0. Therefore, when for the purpose 
of apportioning the liability of the respective properties in 
regard to the subsequent mortgage the value of the two pro- 
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perties is taken into account, credit must be given for- the 
amount due-upon the earlier mortgage ‘out of the value of the 
property comprised in the subsequent mortgage. Iu this case 
the amount-due upon the earlier mortgage exceeded the. 
value of the property comprised in that mortgage. The 
necessary result is that the whole of the amount of the second 
mortgage wa’ recoverable from the other property comprised 
in the mortgage; vis. the 24% biswas of the southern mahal 
and its appurtenances, The defendants-respondents who are 
now the owners of the southern mahal, are therefore liable to 
the plaintiff for the amount which the plaintiff paid for saving 
that mahal from sale in ‘execution of the decree obtained by 
Gulzari Lal, and the plaintiffs are entitled to recover the 
amount paid by them, ws, Rs. §,760-f4-0 with interest 
thereon from the defendants and their property, ` 

We accordingly vary the decree of the court below and 
make a decree in the plaintiffs favour for the recovery of 
Rs. 5,760, with interest thereon, at 6 per cent. per annum, from 
the date of suit up to the date of realisation, to be recovered 
from the property in the hands of the defendants, namely, 2% 
biswas of the southern mahal together with its appurtenances. 
The parties will pay and receive costs in both courts in pro- 
portion to failure and success, We fix the ist of July, 1911, 
for payment of the amount decreed and direct that the decree 


be drawn up in the terms of Order 34, Rule 4, of the Code of 
Civil Procedure. 


Decree varied. 
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© KANTEE CHANDRA MUKERJT 
versus 


ALI NABI AND OTHERS.” 


Transfer of Property Act (IV of 71882), section 6—Compromsse between 

. Hindu brothers that property. of one brother was to be divided, between 
them in case other died without male issue —Afindu Law—Dayabhaga: 
—Transfer of expectancy—Surviving brothexs—Legal representatives 
—whether possession of assets necessary —Limitation Act Ix of 1908), 
Suit against sureties—Dute of accrual of cause of action. 


ʻA. provision in a family settlement whereby certain Hindu -brothers 
divided the family property ‘belonging to them among themselves and 
agreed that upon any one of them dying without male issue his share would 
pass to the surviving brothers was neither i contravention of Hindu Law 
nor obnoxious to the provisions of the Transfer of Property Act, section 
6 (a) -as being a transfer of an expectant interest in property. 


A representative means a person who in law represents the estate of a 
deceased person and includes any person who intermeddles with the 
estate of a deceased person. Hence, a creditor has a right to sue the 
representatives of his deceased debtor and of obtaining a decree against 
them if he can prove that there are assets -of which they may’ become 
possessed, even. though it. is not proved that assets have come into 
their hands. 


Where an executor obtained probate for administration. of the estate 
of a deceased person and executed an administration bond with two 
sureties whereby an inventory was to be exhibited within a certain time 
but died within six years of the date of a suit against the sureties, 
held, that the suit was not time-barred, as time did not begin to-run 
against th: plaintiff un til the death of the executor. ; 


FIRST APPEAL from a decree of E. H. Ashworth, Esq., 
District Judge of Benares. 


The facts of the case were as follows :— 

. One Durga Shanker Bhuttacharji was one of the executors 
to the will of one Musammat Shib Kali Debia, who obtained 
. probate from the District Jadge of Benares, on the 12th of 
June, 1899. On the 21st ofi Junes 1899, aw administration 
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bond was executed by Durga Shanker and the defendants, 
Syed Ali Nabi and Syed Shah Tasadduk Husain, as his 
sureties for the due administration of the estate of Musam- 
mat Shibkali. Plaintiff, who is the step-son of Musammat 
Shibkali, came into court alleging that the assets of the 
deceased were misappropriated and consequently the plaintiff 
had to apply for letters of administration with the copy of 
the will annexed, which were granted to him on the 16th 
August, 1904, by the District Judge of Benares. Therefore 
the plaintiff applied for assignment of the administration 
bond and the bond was transferred to him on the roth of 
April, 1907. The plaintiff brought the present suit on the 
16th June, 1907, to recover from the representatives of Durga 
Shanker (who has since died), viz., his brothers, nephew and 
widow, and also from the sureties the amount of the assets 
which had been misappropriated by Durga Shanker. 


The District Judge of Benares decreed the plaintiffs claim 
as against the sureties and also against the widow of Durga 
Shanker to the extent of Rs, 4,891-8-0, but dismissed the 
suit as against the brothers and nephew of Durga Shanker, 
on the ground that they were neither the legal representatives 
of Durga Shanker nor in possession ofany of his property. 


Plaintiff appealed against the decree of the court below 
dismissing his claim as against the brothers and nephew of 
Durga Shanker. . 


J. N. Chaudri (with him S. C Banerji, S. C. Mukerji 
and S. W. Sen), on behalf of the appellant, contended that 
the evidence on the record proved that the brothers and: 
nephew are in possession of the assets of the deceased 
Durga Shanker, that the agreement of compromise, which 
was on the record, and which was made the subject of a 
decree of court long before the present suit was brought, in the 
course of a litigation between Durga Shanker and his brothers 
provided that in the event of the death of any of the brothers 
without male issue, his property would devolve on the sur- 
viving brothers in equal shares subject to certain conditions, 
and as Durga Shanker had died without male issue, his 
brothers and nephew were his heirs and legal represent- 
atives, 
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He relied mainly on 
Ramniranjan Singh w. Prayag Singh, 1. L. R., & Cal., 138, 
and also on the definition of the words “legal represe:ta- 
tive” as given in section 52 of the Code of Civil Procedure. 


Tej Bahadur Sapru (with him Bent Madhab Ghosh), on 
behalf of one of the brothers aud nephew of Durga Shanker 
contended that the provision in the compromise was repug- 
nant to the Hindu Law of Succession and that the brothers and 
nephew of Durga Shanker had not been properly sued inas- 
much as they did not represent Durga Shanker’s estate. He 
further contended that the provision in the agreement of 
compromise relied on by the plaintiff-appellant purported to 
be a transfer of a mere expectancy and was in contravention 
of section 6 (a) of the Transfer of Property Act. 


The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises under the following 
circumstances :—One Musammat Shib Kali Debia of Benares 
made a will on the rith of January, 1891, and thereby be- 
queathed her property for certain purposes and appointed six 
persons executors. She died on the 8th of April, 1897,. and 
thereupon an application for probate was made by one of 
the executors, Durga Shanker, now deceased, and probate 
was granted to him on the r2th of June, 1899. "On the zīst 
of June, 1899, an administration bond was executed by Durga 
Shanker -and the defendants, Saiyid Al-i-Nabi and Saiyid 
Shah Tasadduk Husain, as his sureties for the due adminis- 
tration of the estate of Musammat Shib Kali Debia. In this 
bond the executants undertook responsibility for the due 
administration of the estate by Durga Shanker, and it 
was provided by it that the obligation under the bond was to 
remain in force until Durga Shanker had discharged the 
duties of the administration of the estate. Durga Shanker did 
not administer the assets as he had undertaken to do, but 
misappropriated them, and in consequence the plaintiff, who 
is the step-son of Musammat Shib Kali Debia, applied for 
letters of administration of her estate with the will annexed, 
and such letters were granted to him onthe 16th of August, 
1904. He further applied to the District Judge for an 
assignment of the administration bond executed by Durga 
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Shanker and his sureties, and this bond Was transferred to him 
on the roth of April, 1907, 


- 


“ 


- “The--suit out ‘of? which this appeal has arisen was:then, 
instituted by. the plaintiff tto.1 recover from the ‘représentatiyes’ 
of Durga Shanker, including. his widow, and alsa from the 


srat 
~ 2. 


A defence to. the. -Suit. was filed by both He sureties 
and also by Bishno Shanker, ane of the .brothers of en 
Shanket.¢ 23 suas #6 ia 1p 


The court below decreed ‘the plaintiffs elait as’ against 
the suretiés and. also. as against the widow of Durga Shanker to 
the extent of Rs. 4, 891- 8-0. The'ďecree was passed against the 
defendants 1 and 2 as sureties only and as against the widow 
of Durga Shanker ag his heir’’ The claim was dismissed as 
against the defendants 3-— 6, who are three of the brothers 
and a nephew. of Durga, Shanker: fe eS 


: This appeal: has tee preferred by the Hukan the con- 
tention put forward on his -behalf is, that th- court below 
was wrong in dismissing the suit as against the defendantş 
3to'6. These defendants, as we have said, are ahe. brothers 
and a nephew of Durga Shanker, and liability i is sought to be 
fixed on them by reason- of the following facts. „Prior to the 
rith of ‘October, 1899, Durga Shanker and his brothers and a 
nephew had disputes: in regard: to family | ‘property... They 
entered into a, compromise “whereby” the „ancestral property 
was divided between them and this compromise was subse, 
quently embodied in a decree. One of the terms .of the 
compromise was that if Durga $ Shanker « or any of his brothers 


should die without- leaving male issue, then the surviving 


‘brother would by. division i in equal shares. take possession of 
and enjoy, and appropriate the share of the person SO dying. 
Durga Shanker having died w ithout male i issue, the allegation 


‘of, the plaintiff is that his share of the _ property comprised i in 


the aforesaid compromise and decree passed. to -his -brother 


and nephews and that the defendants, the brothers and one of 


the nephews of Durga Shanker, are actually i in- possession of 


+ 
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- In. , the written statement of Bishno Shanker it is denied 


bye | him that ‘he j is in Pobsessign of any property left by Durga 
Shanker? Ai statts “that” after the déathi of- : Darga Shanker 
he, along ` 1 “the other netabets: bf thé -family,ipaid debts.due 
by. Durga hanker ‘abd had beer: ‘paying’ Rs, 25 per ménsem.to 
the widow of ‘Duiga’ Shanker, hamely, the defendant, Musam- 
mat Sarojini Debia, for her maintenance; and he put forward 
the defence that-if any portion of the property possessed by 
him were considered to be of the estate of Durga. Shanker, 
having regard tothe above facts he could in no wise be Boe 
responsible to pay the amount claimed. 


The. surety Ali-Nabi was examined, and he in bis evi- 
dence, Which has not been controverted, alleged that the 
property which belonged to Durga Shanker was still in the 
possession -of his heirs, namely, Bhikari Shanker, Bishnu 
Shanker, Sarat’ Shanker and Addiya Shanker, his: brothers, 
and Musammat Sarojini Debi, his widow. This evidence was, 
as we have said, not controverted, and it shows that property 
of Durga Shanker did pass under the compromise upon, his 
death into the hands‘of his brothers, . i ie 

The question then for our determination is there or not 
the « court below was right in exempting the brothers:and 
_ nephew, defendants 3 to 6, from the operation of the decree. 
It is contendéd on their behalf that the provision in the com- 
_ promise which provided that on the-death of any brother 
without male issue his share shall go to the other. brothers -is 
repugnant to Hindu Law being repugnant to the ordinary rule 
. of succession to. property and that..the. defendants: $Q.6 
= have not been properly sued, inasmuch as-they. da ngt re- 
present Durga, Shanker’s estate: It is said that,the parties are 
governed. by the Dayabhaga’ School of law. and that, the widow 
of Durga | Shanker is his heir, and, as such, entitled, to the estate 
of Durga Shanker. It is further contended that the prdyision 
to which WE ‘have referred above purports tobe a trpasfen. of 
“a mere expectancy and ïs in contravention. of section. 6t7) of 
the: Transfer of Property Act. Weare of opinion that there is 
“no force i in this’ contention.: ‘Durga Shanker was not- dealing 
7 with an expectant interest if property. He and the /other 

; parties, to. ‘the agreement of compromise were dealing with the 
property, which at the time belonged to. them,. and ;we are 
28 ` 
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ion 


n to hold that a ‘provision, whereby upon a family 
settlement, -such as this was, brothers agreed that upon the 
death of-any of them without male issue the share to which he 
should be entitled, should, go to the other brothers, ` is in 
contravention of Hindu Law, or obnoxious to the provisions ‘of 


the Transfer of Property Act. 


This case is very similar to the case of Ram Nirunjan Singh 
v. Prayag Singh (1). In that case two of four brothers had dis- 
putes in regard to the property of their father. They entered 
into a compromise for themselves, and one of them also as 
guardian of his two minor brothers, whereby it was agreed that 
with the exception of certain trust property the estate of their 
father should be divided equally between the four brothers, 
with this provision superadded that “if any of the brothers, 
should die without any issue, then the surviving brothers 
should succeed to his heritage in equal shares, none of them 
having any claim or contention against the other on the score 
of commensality or joint tenancy.’ It was contended in that 
case that this provision was repugnant to Hindu Law and 
could-not therefore be enforced. MITTER and MACLEAN, JJ., 
held that there was nothing in the Hindu Law which made such 
an agreement illegal. The provision in the present case is 
similar. to that which was considered in case just cited, and 
we see no good reason for disagreement with the views of 
the learned Judge who decided it. Defendants 3—6 ought 
not, therefore, to have been exempted from liability as re- ' 
presentatives of Durga Shanker. | 
- It may be that they have not received any portion of the 
assets of Durga Shanker, and it may be that they will not 
recover any portion of his assets; but this if be so, they will 
not be damnified by the decree which we proposé. to pass 
against them. These defendants are representatives..of the 
‘deceased Durga Shanker within the.:meaning attached’ to 
that term by the Céde of Civil Procedure. A- representative 
means a ‘person who in law represents the cstate of a deceas- 
ed person and inéludes any person who interméddles with 
the estate of a deceased- person.. :Section 52 of the Code 
prescribes the mode of execution of. a. deoree-against such a | 
representative. A plaintiff has a right to sue the te 
(1) LR. 8 Cal, 138. 
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tives of his deceased debtor and of obtaining a decree against 
them, although it is not proved that assets have come into 
their hands. It is sufficient to prove that there are assets of 
which they may become possessed. In this case the exist- 
ence of assets is not denied. We therefore, upon this 
question, overrule the decision of the court below. 


The only remaining question is raised in the connected 
cross appeal. [tis an appeal on the part of one of the sure- 
ties, Saiyid Al-i-Nabi, and the only ground of appeal which 
has been pressed before us in argument is the first, namely, 
that the suit is time-barred. The contention of this defen- 
dant is that one of the provisions of the bond was that an 
inventory should be exhibited within a certain time, and that 
on a breach of this condition of the bond time began to 
run as against the sureties and the suit is time-barred. We 
do not think that the date on which one of the conditions ef 
the bond was broken is the starting point from which limita- 
tion is to be calculated in a case such as the present in which 
the plaintiff's case is that. Durga Shanker in his Mfe-time failed 
to administer the assets of the deceased. The bond itself, 
as we have pointed out, expressly provides that the obligation 
undertaken in it was to remain in force until Durga Shanker 
fulfilled the duties of the administration of the estate, pro- 
bate of which had been granted to him. Durga Shanker 
died on the 12th of July, 19¢3. Time did not begin to run 
against the plaintiff until his death and six years did not 
elapse between the date of the death of Durga Shanker and 
the bringing of the suit. 


The appeal therefore of Saiyid Al-i-Nabi must be dismissed. 
We vary the decree of the court below and we give a decree 
to the piaintiff for Rs. 4,891-8-0 against the defendants 1 and 
2 as sureties, to be satisfied by them jointly and severally, 
and against the defendants 3—7, to be satisfied out of any 
assets of Durga Shanker which have come to or may here- 
after come to their hands. The costs of this appeal will be 
borne by the defendants 3—6. Those defendants and defen- 
dant No. 7 will bear their own costs in both courts. In other 
respects we affirm the decree of the court below. 

B. M. G. Decree varied. 
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MUBARAK-UN-NISSA 
versus 


MUHAMMAD MANSUB HASAN KHAN AND OTHERS * 


Mahonedan Law—Widow in possession in lieu of dower—Possession to 
become proprietary on husband's death—A rrangemeni—Mortgage. 


Where a Mahomedan put his wifein possession of his property in 
lieu of dower on condition that in the event of her predeceasing him, the 
property would pass to her husband, and that in the event of his prede- 
ceasing he! she would become the absolute owner of the property, and the 
husband predeceased :— 


eld, that the interest created by the document was a right to 
enjoy the usufruct of the property during the life-time of the husband 
subject to her becoming the full owner of the property upon the happen- 
ing of the contingency of her husband’s death before her. 

FIRST APPEAL from a decree of Babu Achal Behari, 
Subordinate Judge of Shahjahanpur. 


The following pedigree shows the relationship of parties :— 
HAMID HASAN KHAN. 





| ) 
Mahmud Hasan Masnad Hasau Khan= Mahbub Hasan 
han. Mubarak-un-nissa, Khan. 
defendant 1. i 
| Mansub Hasan 
: Khan, plaintiff 1. 
| I. J 
Maulud Hasan Mamnun Hasan Maujud Hasan Mashhud 
Khan, Khan, Khan, > ‘Hasan Khan, 
defendant 4. plaintiff 2, . defendant 5. defendant 6. 


Masnad Hasan Khan transferred certain properties to his 
wife, the appellant, by a deed of 7, asfianama, dated.the 22nd 
September, 1883, in which he admitted that Rs, 1,25,000 was.. 
due to her as dower. The Zasfianama provided :— 


“That the property shall be put in possession of the wife in lieu of 
the dower debt with the conditions that during her life-time she shall 
collect and enjoy the profits of all the properties in lieu of the dower debt ; 
that if she dies before the husband the dower debt shall be deemed paid 
up, no matter whatever portion thereof is realised by that time ; that the 
dower debt being deemed as satisfied, the properties shall revert to the 
husband ; that in such a case the wife’s possession shall be deemed to be ` 

£ TF. A, No. 332 of 1907. 
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(one under) a did makta theka ; that the annulment of this lease and the 
satisfaction of the debt-shall be deemed from that time in the year of the 
wifes death in which she may make the last collection before her death 
of any portion of the profits from any property ; and that if the husband 
dies before the wife the properties shall be owned by the wife in lieu of 
the dower debt remaining due at that time, no matter whatever amount it 
may be, and the husband’s proprietary rights shall become extinct.” 


On the 7th April, 1892, both husband and wife executed a 
deed whereby a greater portion of the property comprised in 
the Tasfanama was declared to be wakf. In the year 1898 
Masnad Hasan Khan inherited some property from his 
mother, which, along with some other property, passed into 
the hands of the wife as the result of a compromise between 
the two, by which the wife was to hold the property effected 
on the terms of the Tasfianama of 1883 except that a life 
interest was given to him. On the 15th August, 1903, the 
husband and wife executed a Tauliatnama appointing defend- 
ants 2 and 3 as Mutwalis of the wakf property after the death 
of. the wakifs. On the oth September, 1903, Masnad Hasan 
Khan executed a Dast bardari deed in favour of his wife by 
which he relinquished the life interest reserved to him under 
the compromise, in favour of his wife. 


= Masnad Hasan Khan died on the 1st of March, 1905. 


This suit was brought by the plaintifts-respondents for 
their share in the property left by Masnad Hasan Khan at his 
death, on the allegation that the deed of wakf was invalid, 
that the dower debt of the appellant had been satisfied out of 
the usufructs of the property. 

The lower court allowed the claim holding the possession 
of the widow to be one analogous to that of a mortgagee. He 
further held that the wakf was an ‘invalid one, executed 
chiefly, to defeat the claims of the heirs after the death of 
Masnad Hasan Khan. . 

Defendant appealed.. . 

Sundar Lal (with him Muhammad Ishaq), for the appellant. 

Masnad Hasan Khan did not leave any estate at the time 
of his death. By the /asfianama of 1883 in case of the death 
of Masnad Hasan Khan the transaction was to be treated as a 
gale of the property comprised in the deed in lieu of the 
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amount of the dower that may happen to be due then. It 
was an ordinary contract, and as a result of that the property 
became the wife’s absolutely at the time of the husband’s 
death. 


Again, both the husband and wife joined in executing a 
wakf of the whole of the zamindari property for certain pur- 
poses. They supplemented this wakfnama by the Tautiat- 
nama of 1903. The wakf is quite valid and the heirs have no 
right to claim a share in the property thus dedicated to pious 
uses. Thirdly, when the property subsequently acquired by 
Masnad Hasan Khan was made the subject of arbitration 
proceedings, the award only reserved a life interest to the 
husband, and as he effected a deed of relinquishment with 
reference to this and what had not formed part of the wa&f of 
1892, there was nothing left on him which the heirs could 
claim, 


[BANERJI, J.—If the husbard put his wife in possession 
in lieu of dower with the condition that if any part of it 
remained due on the date of his death she was to take the 
property as owner, the transaction was not a sale.] . 

In every mortgage there is a debt, and it has to be paid 
off, but here the agreement is: that the debt is to be extin. 
guished the consideration being that the wife would get the 


-property absolutely under certain circumstances, 


[BANERJI, J.—In every mortgage the property is security 
for the debt. That is not so here. ] 

No. 

Nidha Sat. Murti Dhar, [1902], 25 All., 115, 110. 

On principle there is no difference between this and an 
ordinary sale. Either had the chance of enjoying property 
free in case the other died. Ina conditional sale the main 
object is the payment of money, It is not so here, 


As 10 the wads, it is a perfectly valid one. The fact that 
the executant wanted to deprive their nephews is no argument 
against the validity of the deed of wakf. A good portion of 
the property has been endowed. í 


Kaleeloola Suht v. Nuseerudin Sahib, [1894] 1. L. R., 18 Mad., 201 
Delrvos Banoo Begum v. Nawab Sayad Asghar Ali Khan, [187 5] 


’ 


5 B. L R., 167. ' 
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Nizamuddin Gulan v. Abdul Gafur Valad Mamudin, [1888] L.L.R., 
K 13 Bom., 264. 
- Muzhurool Hug v, Pulraj Ditarey Mohapattur, 13 W. R., 235. 
| Mahomad Ahsanulla Chowdhry v. Amarchand Kundu, [1889] 
I. L. R., 17 Cal., 498, P. c i 
_ Deoki Prasad v. Inaitullah, [1892] 1. L. R, 14 All., 375. 
Luchmipat Singh v. Amir Alum, [1882] I. L. R, 9 Cal., 176. 


There was nothing to prevent the wakifs from including the 
small items for the support of their family. A wakf in 
favour of a waktfs children is held to be valid by some writers. 

Motilal Nehru (with him D. C. Banerjee and Ghulam 
Mujtaba), for the respondents. 


The deed of 1883 created a usufructuary mortgage by a 
‘conditional sale. 


[BANERJI, J.—Unless property is made ‘security for the 
debt the transaction is not a mortgage. | 


But the essence of a usufructuary mortgage is that posses- 
sion is security for the debt and not the property itself. 


r [BANERJI, J.—But possession is given of the property. | 


But a usufructuary mortgagee has no right to bring property 
tosale. Ifacreditor is to pay himself out during his life-time, 
it would not prevent the transaction being a mortgage. 
The parties could make its termination depend on any con- 
tingency they liked. It could not be anything else. Both 
parties retained their life interest with the expectancy of an 
absolute interest in the event of one surviving the other. 


STANLEY, G: Jet was an agreement for sale.] 


But no party could enforce his or her right till after the 
death of the other. Here the case is stronger than that in 


Musamutat Bebee Bachun v. Sheikh Hamid Husain, (1871) 14 M. I A. 
377. 

On the one hand there is a right to retain possession till 
pay ment—all that a mortgagee can do; on the other there 
is'a right to account—all that a mortgagor can claim. If 
the wife predeceased the husband, it was to be a sar-i-peshgi 
lease. If he died before the wife, she was to remain 
in possession. He did not part with his interest in presents. 
‘He continued to be the owner of the property. 
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CIVIL. Khajooroonissa v. Rowshan Jehan, [1876] 1. L. R., 2 Cal., 184. 

O But having regard to Mahomedan Law it was a “ Mahabat.” 
Mohak Certain principles of Mahomedan Law had to be borne in 

nissa mind, (i) A transfer or disposition in præsenti made in ealth 
Muhammad (gift or sale or mahabat) was valid. (ii) A disposition which 


Mansub Hasan took effect after death in whatever form, was a bequest and 
Ranga valid only to the extent of &rd if made to a stranger and not 
valid at all if made to an heir without the consent of other 
poo heirs, (iii) A transfer in present? made on death- bed, had the 
same effect as a bequest. (iv) A transfer for inadequate con- 
sideration was a “ Mahabat, że., it was a sale to the extent of 
the property covered by-the consideration and a gift as to the 
excess, (v) Mahabat could be so made as to take effect 
immediately or after death, (a) if immediately and not made on 
death-bed, it was valid. (%) If after death, or immediately but 
on death-bed it was valid only as to the property covered 
by consideration plus 34rd of the excess, if it was in favour 

of an heir it was wholly void. 


Here the wife was to become owner on death of husband 
in return for whatever was left due to her of the dower debt. 
That balance could be in excess of the value g property or 
fall short of it. In the former case there was no “ “ Mahabat;” 
and she took possession of the whole, in the latter case it was 
a“ Mahabat.” 


Hidaya—p. 258 (Printed at Haidri Press, Bombay.) 
Kifaya.—A commentary on Hidaya, p. 289. 


Durrul Mukhtar, Part v, p. 667 (margin), Chapter of Emancipation in 
(mortal) illness. 


Ruddal Mukhtar, p. 667. 

Hidaya (same edition), p. 267. ° 
Bailey’s Hidaya. Book §2, Ch. 2, pp. 676, 685, 

The gift here was void 


Wilson's Mahomedan Law, section 313, page 332, 


[BANERJI, J.—AmirAli says that it is the condition which 
is void and not the gift.] - 


But here it was not a gift in presents, the rights of the wife 
were not to be complete till the death of the husband, His 
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case was that either it was a mortgage or a testamentary 
disposition. 

Saiad Kasum v. Shaista Bibi, [1875] N-W. P, H. C. Ro 313. 
Any disposition to take effect after death was a testamentary 
disposition 

[STANLEY, C. J.—There was a present gift here. | 
No, the husband continued in possession. Ownership was not 
to accrue to wife till his death. Even a sale for full consideration 
was a testamentary disposition under Mahomedan Law if 
it took effect after death. But the Mahomedan Law did 
not apply to sales in India. But the value of the transaction 
was to be determined by circumstances as they prevailed at the 
time of death, it would bea sale if there was any dower due and 
it would be valid as the law governing sales was not Maho- 
medan Law. But if dower due was less than value of property, 
it would be a gift as to the excess and Mahomedan Law of 


gifts would apply provided of course it was to take effect after 
death. l 


Wilson’s Mahomedan Law, section 283, page 309. 
Ditto ditto, section 285, page 310. 


Bailey’s Mahomedan Law, page 651. 


As to validity of wakf it was not a substantial dedication 
of the property. Privy Council had decided that point. There 
was no intention that interest should be paid. The case of 


Hanira Bibi v. Zubeda Bibi and others, 7 A. L. J. R., 1025, 


only placed dower debt on footing ofan ordinary contract. 
it did not award interest in all cases of dower debt. 


Sundar Lal, in reply. 


The word used in the deed was ży (in exchange). Proper- 
ty went in exchange of the debt. The wife acquired an inter- 
est in the property which was equivalent to a right» of present 
enjoyment plus the right of ownership on death of the hus- 
band. Itwasasaleof property liable to be defeated if she 

‘died before him. 


The question of ‘Mahabat’ did not arise. A present interest 
would be given to the wife which would not be the case in a 


Mahabat. 
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The judgment of the Court was delivered by. 


BANERJI, J.—The suit out of which this appeal -has arisen,- 
was brought by the plaintiffs-respondents for possession of 
a share of certain property which originally belonged to theif 
deceased uncle, Masnad Hasan Khan. They claim as his. 
heirs the share to which they are entitled under the Maho-, 


medan Law. They also pray for mesne profits, 


Masnad Hasan Khan died on the Ist of March, 1303, 
leaving him surviving as his heirs, the first defendant Mu- 
sammat Mubarak-un-nissa, his widow and five nephews, two 
of whom are the plaintiffs. It is common ground that the. 
dower of Musammat Mubarak-un-nissa was Rs. I,25,000, and. 
that this amount was due to her. In order to provide for 
the payment of the dower, Masnad Hasan Khan executed a 
document in her favour on the 22nd of September, 1883, by 
virtue of which she is admittedly in possession of his estate. 
The construction of this document is the principal question 
to be determined in this appeal. Whilst it is asserted in the 


. plaint that the instrument was a lease granted to Mubarak- 


un-iissa for the realization of her dower and that she is 


bound to surrender the property on her dower being discharg- 


ed, it is urged on her behalf that she has acquired an absolute 
interest in the property under the provisions of the document, 
The plaintiffs allege that she has realized the whole amount 
of her dower from the usufruct of the property, and they are 
therefore entitled to obtain possession of their share. 


On the 7th of April, 1892, Mubarak-un-nissa and Masnad 
Hasan Khan jointly executed a deed of wags in respect of 
a portion of the property, and by a later deed of the 15th of 
August, 1903, they provided for the management of the wagf 
and appointed the 2nd and 3rd defendants as their successors 
in the office of Mutwallis. It is asserted by the plaintiffs 
that this wagf is nominal and fictitious ; that Masnad Hasan 
Khan continucd to be the owner of the property till his 
death, and that the wag is also invalid under the Mahome- 
dan Law. 


Upon the death of Masnad Hasan Khan’s’ mother a 
reference to arbitration was made by him and Mubarak-un- 
nissa for the settlement. of their claims in regard to the 
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property inherited from the mother, and an award was de- 
livered by the arbitrator on the ioth of October, 1898. This 
was madea rule of Court on the 3oth of November, 1898. 
Subsequently, on the 9th of September, 1903, Masnad Hasan 
Khan executed a deed of relinquishmer t in favour of his wife. 
These transactions are alleged by: the plaintiffs to be fictitious 
and collusive and made with a view to deprive them of the 
property. 

‘The court below has held that under the instrument 
of the 22nd of September, 1883, Masnad Hasan Khan made 
a usufructuary mortgage in favour of his wife for the amount 
of her dower ; that the transaction was at least analqgous to 
a mortgage ; that Mubarak-un-nissa. was in possession in lieu 
of her dower; that the wag/ is invalid, and that the plaintiffs 
are entitled to possession on payment of the balance of dower 
due to Mubarak-un-nissa. It has accordingly made a decree 
in favour of the plaintifls for possession of their share of the 
property (except movables and house property in respect of 
which they-abandoned their cl im), on condition that they 
do pay to Mubarak-un-nissa their proportionate share of Rs. 
43,482 which it has proved to be the balance of dower due 
to her. 

The defendant, Mubarak-un-nissa, has preferred this appeal. 
The plaintiffs have filed the connected appeal No, 21 of 1908 
in which they question the correctness of the finding of the 
court below as to the amount of the dower due to the 
defendant. 

The decision of this appeal hinges mainly on the construc- 
tion of the instrument, dated the 22nd of September, 1883, 
mentioned above. That document was executed both by 
Masnad Hasan Khan and Mubarak-uu-nissa, and the material 
portion of it is thus translated :— 

“In order to make arrangement for repayment of the 
dower debt and to shake off the liability of the husband both 
in this and the next world, the husband and the wife have 
made settlement as follows :—That is to say, all the properties 
detailed below, now possessed by the husband, shall be put 
in the possession of the wife in lieu of the dower debt, with 
the-conditions that during her life-time she shall collect and 

39 ` 
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enjoy the profits ofall the properties in lieu of her dower 
debt ; that if she dies before the husband, the dower debt shall 
be deemed paid up, no matter whatever portion thereof is 
realised by that time;that the dower debt being deemed as 
satished, the properties shall revert to the possession of the 
husband, that in such case the wife’s possession shall be 
deemed to be (one under) a 322 makta thika (lease for a fixed 
sum) ; that the annulment of this lease and the satisfaction of 
the debt shall be deemed from that time in the year of the 
wife's death at which she may make the last collection before 
her death of any portion of the profits from any property ; 
and that if the husband dies before the wife, the properties 
shall be owned by the wife in lieu of the dower debt remain- 
ing due at that time, no matter whatever amount it may be, 
and the husband’s proprietary rights shall become extinct.” 


The scope of the document is three-fold : (1) the wife is 
to take possession of the property in lieu of her dower and 
enjoy the usufruct ; (2) the property is to pass to the husband, 
if the wife predeceases him, and the dower debt isto be 
deemed to be discharged ; and (3) if the husband predeceases 
the wife, she is to become absolute owner of the property 
whatever may be the balance of dower due, Itis claimed on 
behalf of the wife that as her husband is dead, she has ac- 
quited the’absolute ownershio of the property. Weare unable 
to agree with the court below in the view that a mortgage 
was effected. The property of the husband was not made 
security for the wife’s dower, and it was not pledged for the 
dower. The mere fact that possession was delivered to the 
wife did not create an hypothecation of the property for the 
amount of the dower. This, in our Opinion, is the effect of the 
decision of their Lordships of the Privy Council in the case 
of Musainmat Bebee Bachan v. Sheikh Hamid Hosein (F 
and we do not think the learned Subordinate Judge has 
correctly appreciated it. Their Lordships observed :—“ The 
claim of Musammat Bebee Bachan to hold the property to 
satisfy her dower cannot be founded upon an original hy- 
pothecation of the estate for her dòwer—for such a right does 


not arise under the Muhammadan Law as a consequence of 


the gift of dower, nor was there any agreement on the part 


(1) [1871] 14. M. L. A. 377. 
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of the husband to pledge his estate for the dower.” In the 
document before us we fail to find any provision which may 
be construed to be a hypothecation or pledge of the property. 
The learned advocate for the respondent contends that the 
document must be deemed to be a will. We cannot accede 
to this contention. There was no disposition of the property 
to take effect only after the husband’s death. Nor do we 
think the transaction was of the nature of what is known in 
Muhammadan Law as Muhabat. In our opinion the property 
was, by the instrument in question, vested in Musammat 
Mubarak-un-nissa 2% presenti in lieu of her dower subject to 
the condition that in the event of her predeceasing her hus- 
band it should go to her husband alone to the exclusion of 
her other heirs. It was a conveyance of the property in lieu 
of dower subject to a contingency which has not happened 
and toa condition the validity of which we are not called 
upon to determine. The interest created was, as Mr. Sundar 
Lal aptly put it, a right to enjoy the usufruct of the property 
during the life-time of the husband which was to develope 
into full ownership on the happening of a contingency, 
namely, the death of the husband in the life-time of the wife. 
That contingency having happened and the husband of 
Musammat Mubarak-un-nissa being dead, she has become 
the absolute owner of the property and the plaintiffs as some 
of the heirs of her husband are not entitled to recover any 
portion of it from her. 

In this view it is unnecessary to consider whether the wag’ 
created by her is or is not valid under the Muhammadan 
Law. Evenif it is invalid, the plaintiffs have no right to 
question it. 

Furthermore by the deed of relinquishment executed 
by Masnad Hasan Khan on the oth of September, 1903, 


property of all descriptions was vested in Mubarak-un-nissa. 


The plaintiffs suit must therefore fail. 


We accordingly allow the appeal, set aside the decree of 
the court below and dismiss the suit with costs in both 


courts. 
S. M. Appeal allowed, 
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KEHRI SINGH AND OTHERS 
CCTSUS 
CHUNNI LAL AND ANOTHER.* 


Hindu Law—Mitakshara—/Joint family properly —Moriguge by fathe — 
Sons not made parties to suit for saleon morleage—Sale under the 
decree—Suit by sous to redeem their interests. 


Where ancestral property belonging to a joint Hindu family has 
been sold in execution of a decree on foot of a mortgage executed by the 
father, the sons cannot maintain a suit for redemotion of their interests 
‘in the property sold upon the ground solely tha: they had not been made 

arties to the suit of the mortgagee. Lal Singh v. Pulanaer Singh, 1. L. 
R., 28 All, 182, and Balwant Singh v Aman Singh,7 A. L. J. R., 852. 


‘followed, Ram Prasad v. Man Mohan, \.L. R , 30 All, 256, dissented 


fron). 
It is immaterial whether the purchaser at a sale is a stranger or is 
the mortgagee himself 


Where sons in a joint Hindu family come into court seeking to 
get rid of the effect as against their interests in the joint family property of 
a decree on a mortgage executed by their father obtained in a suit to 
which they were not made parties, the burden of proof lies on them to 
establish that the mortgagee when he brought the suit had notice of 
their interests in the mortgaged property. Ra‘ Nath v. Lachman, [1899] 
A. W. N, 27. referred to. 

SECOND APPEAL from a decree of H. J. Bell, Esquire, 
District Judge of Aligarh, confirming a decree of Maulvi 
Muhammad Shafi, Subordinate Judge. 


Suit for redemption. The courts below dismissed the 
suit. Plaintiffs appealed. 


Gulsari Lal, for the appellants. l 
B. E. O Conor and Gokul Prasad, for the respondents, 


STANLEY, C. J,—The weight of authority militates 
against this appeal. The facts are these : —One Man Singh 
executed a usufructuary mortgage of certain property on the 
15th of February, 1864, in favour of one Bhim Sen, who is the 
ancestor of the respondents. Subsequently, on the roth Feb- 
ruary, 1878, he executed a simple mortgage of the same proper- 
ty in favour of Bhim Sen. Again, on the trith of February, 
œ S. A. No. 700 of 1908. 
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1878, he executed a simple mortgage in favour of one Bijai 
Pal Singh. Bijai Pal Singh instituted a suit on foot of 
his mortgage’ and obtained a decree for sale against the 
sons and widows of Man Singh on the 29th of February, 1884. 
In execution of this decree the property was sold on the 2oth 
of December, 1888, to Ram Lal, ason of Bhim Sen. The sons 
of Bhim Sen obtained a decree for sale on foot of their mort- 
gage of the roth of February, 1878, on the oth of June, 1885, 
and at a sale held in execution of that decree purchased the 
property. The suit out of which this appeal has arisen, was 
instituted by the plaintiffs-appellants who are the grand- 
sons and one great-grandson of Bhim Sen for redemption of 
the mortgage of the 15th of February, 1864. In their plaint 
the plaintiffs refer also to the mortgage of the roth of Feb- 
ruary, 1878. They do not anywhere allege that Bijai Pal 
Singh, who obtained a decree’'on foot of the mortgage of the 
ioth of February, 1878, had any notice of the interests of the 
plaintiffs at the time of the institution of the suits by them 
for sale on foot of their mortgage. 


vA 


Both the lower courts have dismissed the plaintiff's claim. 
This appeal has, therefore, been preferred and the contention of 
the learned Vakil for the appellants is that in view of the deci- 
sion of this Court in Raw Prasad v. Man Mohan"), they are 
entitled to maintain their suit, Mr. O’Conor on behalf 
of the respondent, referred us to several decisions of this 


Court which are inconsistent with the ruling in the case 
of Ram Prasad v. Man Mokan('). 


In Debi Singh v. Jia Ram (*),a Full Bench of this Court: of 
which one of us was a member held that where property 
belonging to a joint Hindu family has been sold by auction 
in exeeution of a decree obtained upon a mortgage of such 
property executed by the father of joint family, it is open to 
the sons to sue for the recovery of their shares in the PEO: 
perty so sold, if they were not made parties to the suit in 
which the-decree against their father was obtained, provided 
that the mortgagee had at the time of suit notice of their interests 
in the property, but that their suit must be based upon some 


(1) [1968] I. L. R., 30 All., 256. 
(2) [1902] I. L. R., 25 All., 214. 
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ground which under the Hindu Law would free them from 
liability as sons, of a Hindu joint family, to pay their father’s 
debts ; that a sale once having taken place, the sons cannot 
succeed in a suit to recover the property sold upon the sole 
ground that they were not made parties to the original suit. 


Again in Lal Singh v. Pulander Singh (1), a Bench of this 
Court, of which one of us was also a member, held that where 
ancestral property of a joint Hindu family has been sold-in 
execution of a decree upon a mortgage executed by the 
father, no suit for redemption of their interest is maintainable 
by the sons upon the mere ground that they were not made 
parties to the suit under the decree in which the ancestral 
property was sold. 


Again, in the case of Balwant Singh v. Aman Singh (2), 
our brothers, TUDBALLand CHAMIER, held following the ruling 
in Debi Singh v. Jia Rain (8), that after a sale of joint family 
property in execution of a decree passed upon a mortgage 
executed by a father his sons are not entitled to sue to 
recover their shares in the property merely on the ground 
that they were not parties to the suit brought by the mort- 
gagee. In this case, CHAMIER, J., in his judgment observes 
that until “ December, 1907, there was an undisturbed current 
of authority to the effect that after a sale of joint family property 
has taken place in execution of a decree passed upon a mort- 
gage made by a father, the sons are not entitled to sue to 
recover their shares in the property ” upon the ground men- 
tioned above and that “they cannot sue to redeem the 
property or their interests in -the property merely upon that 
ground,” The learned Judge further remarks that the same 
rule was followed “whether the auction purchaser was a 
stranger.or was the mortgagee ?” ° 


The only case to which we have been referred which lends 
colour to the contention of the learned vakil for the appellants 
is the case of Ram Prasad v. Man Mohan (*), In that case 


(1) [1905] I. L. R., 28 All, 182. 
(2) [1910] 7 A. L. J. R., 852. 

(3) [1902] I. L. R., 25 All, 214 
(4) [1908] I. L. R., 30 All, 256. 
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AIKMAN and KaRAMAT HUSAIN, JJ. in a suit in which the 
mortgagees under a mortgage of joint family property, execut- 
ed by the father alone had sued for and obtained a decree for 
foreclosure, the sons and grandsons not having been made 
parties to the suit, although the mortgagees had knowledge 
at the time of the institution of the suit that there were sons 
and grandsons jointly interested with the mortgagor in the 
mortgaged property held that the sons and grandsons were 
not precluded from instituting a suit for redemption, The 
learned Judges in commenting upon the decision of the Full 
Bench in Debi Singh v. Jia Ram, (') directed attention 
to the fact that in that case the sons sued to get back from in- 
nocent purchasers their share of the family estate and they 
refer to passages in the judgments as showing that stress 


was laid upon the fact that the plaintiff wished to oust 
innocent strangers. 


It appears to us that the fact that the defendants in that 
case were strangers was not a governing factor in the case, 
_It seems to us to be immaterial whether the purchaser at a 
sale is a stranger, or is the mortgagee himself. We may point 
out also that the learned Judges who decided Ram Prasad v. 
Man Mohan, (*) laid stress on the fact that the defendans had 
knowledge of the plaintiffs interest and did not make them 
parties to the suit for foreclosure. As to this we may observe 
that it lay upon the plaintiffs seeking to redeem to allege and 
prove that the defendants who purchased at a sale in execu- 
tion of a decree, had notice of the plaintiffs interests. 


In Ram Nath Rat v. Lachman Rai (8) it was held by 
STRACHEY, C. J. and KNOX, J. that where sons in a joint 
Hindu family come into court seeking to get rid of the effect 
as against their interests in the joint family property ofa 
decree on a mortgage executed by their father obtained ina 
suit to which they were not made parties, the burden of proof 
lies on them to establish that the mortgagee when he brought the 
suti had notice of their interests tn the mortgaged property. ïn 


(1) [1902] I L. R., 25 All, 214. 
(2) [1908] I. L. R., 30 All., 256. 
(3) [1899] A. W. N. 27. 
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the present case the mortgagors do not allege that the debt 
contracted by their ancestor, Man Singh, was a debt contracted 
for any immoral or illegal purpose. They do not allege that 
the plaintiffs in the mortgage suits in which the property was 
sold had notice of their interests, and there was no evidence 
adduced to establish that they had any such notice. Under 
these circumstances and in view of the weight of the 
authorities of this Court we think that there is no force in 
this appeal.. We dismiss it with costs. 
Appeal dismissed, 


DURGA DAT AND ANOTHER 
VE? SUS 
GITA AND OTHERS.* 
Hindu Law— Widow's estate— Gift by one of two widows of her share— 
Right of one to partition—Co-parceners—A ‘ienation. 


The estate of two widows who take their husband’s property is one 
estate. The right of survivorship is so strong that the survivor takes the 
whole property to the exclusion of the daughters of the deceased widow. 
They are in,the strictest sense co-parceners, and there can be no aliena- 
tion of the absolute interest by one without the consent of the other, 
though there may be an alienation of the life estate of one of the widows. 
Bhugwandin v. Myna Bibi, 11 M. 1. A., 487, followed. 


Hindu widows who become entitled to the estate of her husband for 
their lives are entitled to have a partition of their interests. Xanni Arni- 
mal v. Ammakannu Amimal, l. L. R., 23 Mad., 504 ; Musammat Sundar 
v. Musammat Parbati, 16 I. A., 186, referred to. 

SECOND APPEAL from a decree of B. J. Dalal,eEsquire, 
District Judge of Shahjahanpur, reversing a decree of Babu 
Gopal Das Mukerji, Munsif of Bisauli. 


Suit for possession. 
The facts of the case were as follows :— 


One Bidya Ram died leaving two widows, Gita and Mula. 
The two widows jointly succeeded to the property left by 
Bidya Ram. Mula made a gift of her share in the property 

° S., A, No, 160 of 1910. 
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in favour of the plaintiff, Durga Dutt, on 7th February, 1908. 
Durga Dutt made an application for mutation of his name, but 
his application was dismissed on the objection of Musammat 
Gita. Durga Dutt, thereupon, brought this suit on the basis 
of the gift for a declaration of her right in the zamindari 
portion of the property and for possession of a moiety of a 
house by partition. The plea in defence, among other things, 
was that the transfer in favour of the plaintiff was void and 
inoperative. The Munsif found in favour of the plaintiff, and 
decreed the suit. The defendants appealed to the District 
Judge who, holding that a co-widow could not. alienate the 
share even for her life-time, dismissed the suit. sO 

The plaintiff appealed. 

Abdul Raoof, for the appellant, contended that a Hindu 
co-widow ‘was perfectly competent to alienate her interest 
in her husband’s property in whatever way she chose to 
enure at least for her life-time. He submitted that the case of 

Ram Piyari v, Mulchanad [1884] I. L. R, 7 ALL, 114. 
relied upon by the lower appellate court proceeded upon a 
misconception of the ruling of their Lordships of the Privy 
Council in 

Bhugwandeen Doobey v. Myna Baee, [1867] 11 M. L. A., 487. 
Moreover, it was clearly distinguishable from the present 
case, In 

Musammat Sundar v. Musamimat Parbati, (1889] L. R. 16 1. A., 186, 


the Privy Council clearly held that a partition like the one 


claimed in the present case could be allowed. He also 


relied on 

Kanni Aminal x. Ammakannu Ammal, [1889] L. L. R., 23 Mad., 504. 

Vadili Mamidigadu v. Kotipalli Ramayya, [1902] I. L. R., 26 Mad. 
334 l 

Sital Prasad Ghose, for the respondents, submitted that 
the case in J. L. R., 7 All, 114, was abosolutely indistinguish- 
able from the present case. The case in 11 M. 1. A., 487, 
was an authority for the proposition that a suit for partition 
like the present could not be entertained. In the case in 
16 I. A, 186, their Lordships of the Privy Council were 
dealing with a case in which the widows had nothing more 
than a possessory title, not with a case like the present in. 

31 
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which the widows claimed to be in possession for their lives 
by rights of inheritance to their deceased husband. In a case 
like the present the estate was of the widows and was a joint 
estate and neither of them could alienate her own share in 
the property without the consent.of the other. The Madras 
cases: relied upon by‘ the other side could not be regarded 
as authority where there was an authority to the contrary 
of this Court in I. L. R.,7 All, 114. wes 


Abdul Raoof, was not called upon to reply. 
The judgment of the Court was delivered by 


STANLEY, C. J —One Bidya Ram died, possessed’ of a 
20 biswas mahal in mauza Sarah Basaulia and also a house 
and two enclosures, situated in the same village. He died 
about 30 years ago, leaving two widows, namely, Musammat 
Gita and Musammat Mula, who thereupon became entitled 
to his property’ to the extent of Hindu widow’s estates. 
Musammat Mula on the 7th of February, 1908, executed a 
deed of gift of her entire share in the property in favour of the 
plaintiffs. The plaintiffs applied in the Revenue Court 
for mutation of names in respect of the zamindari property 
and also sought delivery of possession of a share in the house 
by pa tition. Musammat Gita objected to the mutation 
applied for and refused to deliver up possession of any portion ` 
of the house or to allow partition, of it. Itis stated and not - 
denied that Musammat Gita also executed a deed of gift in 
favour of the defendant, Sri Ram, not merely of her share of 
the property but of the entire zamindari property and the 
house and its enclosures. 


The suit, out of which this appeal has arisen, was instituted 
by the plaintiffs for the purpose of obtaining a deglaration 
that, under the deed of gift to them of the 7th of February, 
1908, they are entitled to 10 biswas out of the 20 biswas 
mahal in question and of having a partition of the house and 
the enclosures. ) 


The court of first instance gave a decree to the plaintiffs, 
but upon appeal the learned District Judge set aside the 
decree of the court below and dismissed the plaintiff's claim 
on the ground that Musammat Mula had no authority to part 
with her life interest in any portion of the property without 
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the consent of her co-widow. The learned Judge in his judg- 
ment observes as follows :— 

“The ruling in the case of Ram Piyari v. Mul Chand (1), is 
supported by the authority of the Privy Council and has not so far been 
over-ruled. It may appear strange thata co-widow can’t part. with her life 
interest in a property held jointly with otber co-widows, but such ‘is the 
enunciation of thé law. I do not believe that Mr. Mayne is correct in 
stating as a general rule of law that ‘it has been held that a widow can 
alienate her life interest as against her ca-widows just as she can 
against her reversioners.’ ” 


1 ` ` 


-Mr. Mayne’s statement of the law. pn E E is to. be 
found in paragraph 554 of his work on Hindu Law, at page 
752, VIIth edition: It runs as follows :— 

Where several widows hold an estate jointly, on where one holds as 
manager for the others, each has a right to her proportionate share of. the 
produce of the property, and of the benefits derivable from its enjoyment. 
And the widows may be placed in possession of separate portions of the 
property, either by agreement among themselves, or by decree of court, 
where from the nature of the property, or from the conduct of the co- 
widows, such a separate possession appears to be the only effectual mode 
of securing to each the full enjoyment of her rights. But no partition can 
be effected between them, whether by consent or by adverse decree, 
which would convert the joint estate into an estate in severalty, and put 
an end to the nght of survivorship.” 


There are two objects which may be attained by partition. 
The one is to get rid of the right of survivorship in joint pro- 
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perty, and the other to obtain a division of the joint properts a. 


for the purpose of more convenient enjoyment of it without | 


affecting any right of survivorship and without creating a 
tight in the estate in severalty. It is clear that one of two 
widows cannot either by agreement, or by recourse to law, 
obtain a partition of joint property which will prejudice the 
right of. survivorship of her co-widow or the rights of the 
reversioners after the death of the survivor of the widows. 
But the question before us is whether or not a donee of one 
of two widows can obtain from the court a decree for parti- 
tion of joint property which will have effect during the lives 
of the widows. According to Mr. Mayne such a partition 
may be carried out. 


The case of Ram Piyari v. Mul Chand, has been _strenu- 
ously relied upon as a ruling which supports the contention ef 
. (1) [1884] 1. L. R., 7 All, 114. 
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the respondents that there cannot be a partition between 
widows of a deceased Hindu which will be effectual during 
their joint lives. The ‘facts of that case shortly stated are 
these :—One Badri Dayal was the owner of a house. He 
died, leaving two widows, Chandan Kunwar and Ram Piyari, 
and a daughter. by Chandan Kunwar. On the death of Badri 
Dayal, his estate passed to his widows, between whom there 
had been no partition. On the 29th of November, 1892, Chan- 
dan Kunwar sold the house to Mul Chand, but Mul Chand 
did-not succeed in obtaining possession of the property and 
he, thereupon; on the 28th of May, 1883, sued his vendor and 
others for possession of it. He did not implead Musammat 
Kam Piyari, but she was made a defendant at her own request. 
The claim of Mul Chand was to obtain possession of the 
entire house. MAHMOOD and DUTHOIT, JJ., held that one 
of the widows was not competent to alienate the property 
which she had so derived from her husband without the con- 


_ sent of the other even for purposes of legal necessity. The 


learned Judges quote several rulings of their Lordships of the 
Privy Council, and amongst others the ruling in Bhugwan 
Deen Doobey v. Myna Baee (7), as supporting the view taken 


“by them. In that case their Lordships stated the law as 


follows :— > 

“The estate of two widows who take their husband’s property by 
inheritance is one estate. The right of survivorship is so strong that the 
survivor takes the whole property to the exclusion of daughters of the 
deceased widow. They are, therefore, in. the:strictest sense co-parceners, 
and between undivided co-parceners there can be no alienation by one 
without the consent of the other,” 

This passage from their Lordship’s judgment is quoted as 
authority for the proposition that between co-widows there 
cannot be partition, nor can one widow alienate her share 
for her life without the consent of her co-widow. It appears 
to us that what was intended by their Lordships by the word 
alienation in the parsage, which we have quoted, is alienation 
of the absolute interèst in property and not the alienation 
of a widow’s life state. Referring to Bhugwan Deen v, 


` Myna Baee, their Lordships in the subsequent case of Gajapaths 


Nilamani v. Gajapathi Radhamani (*), carefully guard them- 
selves against expressing any opinion as to the right of Hindu , 
(1) [1867] 11 M. I; A, 487. (2) [1877] I..L. R., ı Mad., 291. 
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widows to partition property which has devolved upon them 
for life. They say :— 

“ Guarding themselves against being supposed to affirm by this order 
that either widow has power to dispose of the one-fourth share of the 
estate allotted to her, or that they have any right to a partition in th® 
proper sense of the term are not disposed to vary the form of the order 
under which one-fourth of the profits of the estate will go to each widow 
during their joint lives, their respective rights by :survivorship and other- 
wise remaining unaffected.” 

- It appears. to us that the decision in Ram Piyari v. Mul 
Chand,-is not an authority for the proposition which has been 
contended for by-the. learned vakil for the respondents. 


Now turning to the case of Musammat Sundar v. Musani- 
mat*Parbati (2), we find an express statement of their Lord- 
ships of the Privy Council upon this question. In that case 
one Baldeo Sahai died, leaving two widows, and possessed 
of moveable and immoveable property. This property he 
had bequeathed to one Prem Sukh, his sister’s son,. whom, 
it is said, he had previously adopted and who died a minor 
shortly after the death of Baldeo Sahai. The widows 
took possession of the property of which they were so possess- 
ed, and it was contended that the other widow was not com- 
petent to maintain ‘a suit for partition of the property of which 
they were so possessed, and it was contended that the other 
widow was not competent to maintain a suit for partition 
of the estafe. In the course of the judgment of their Lord- 
ships delivered by LORD WATSON, he observes that the only 
issue which it was necessary to consider was the sixth which 
was in these terms :— l 

“ Has the plaintif a right to have the property in dispute divided in 
equal shares as she claims?” 

We may observe here that the learned Judges of ‘this 
Court, PETHERAM, C. J. and BRODHURST, J., had held that she 
` had no such right, over-ruling the decision of the Subordinate 
Judge. In the course of the judgment, LORD WATSON re- 
marked :— 

“Their Lordships are at a loss to understand, at all events, to 
appreciate the grounds upon which the Chief Justice (PETHERAN, C. J.) 


endeavours to differentiate between the authorities which he cites, the 
` import of which he correctly states and the position of the parties to this 


(1) [1889] L. R. 16 I. A., 186, 
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action. Their (4 e. the two widows’) posession was lawfully obtained, in 
this sense, that it was not procured by force or fraud but peaceably, no 
one interested opposing. In these circumstances it does not admit of 
doubt that they are entitled to maintain their possession against all 


comers except the heirs of Prem Sukh, or Baldeo Sahai, one or other of 


whom (it is unnecessary to say which) is the only person who can 
plead a preferable title.- But neither of these ‘possible claimants isin the 
field, and the widows have therefore each of them an estate or interest 
in respect of her possession which cannot: be impaired: by the circum- 
stance that they may have ascribed their possession to one or more other 


titles which do not belong to them. 2fis impossible to hold that a joint. 
estate ts not also parttble y....ccieess ae 2 


This appears to us to be a clear authority for ‘the conten- 


tion of the learned. Counsel for the appellants that Hindu 
-widows who become entitled to an estate for their lives on the 


death. of their husband are entitled to have a partition of 
their interests. 


In the Madras High Court in the case of Kanni Ammal 
v. Ammakannu Ammal (!), the facts of which are substantially 
on all fours with the case before us, SHEPHARD and BENSON, 
JJ., held that partition may be enforced by one of two sisters, 
In that case a party purchased certain property- from one 
of two sisters jointly entitled to their deceased father’s estate 
under the Hindu Law and re-sold it, whereupon the other 
‘daughter sued for a declaration that the sales were invalid 
as against her and prayed that the property might be restored 
to her and her sister, or that there might bea partition of it. 
It was held that she was entitled to partition.. The learned 
Judges in their judgment after quoting a number of autho- 
rities observe :— 

“ Having regard to those authorities we must hold that, while one of 
two daughters cannot by any alienation alter the character of the daughter’s 
estate so far as concerns the right of survivorship or the right8 of rever- 
sioners, she may alienate her interest in the property or have that interest 
taken and sold in execution of a decree against her. She may also, 
subject to the same condition, demand a partition of the property.” 

This decision appears to us to be in accordance with the rul- 

ings of the Privy Council and to be consonant with Hindu Law. 

For these reasons we must allow the appeal. We observe 

that the court of first instance in its decree declared the plain- 

tiff entitled to get profits to the extent of the share of 
(1) [1889] I. L. R., 23 Mad., 504. 
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Musammat Mula. In their plaint they. do not ask for mesne Cwi: 
profits, It may be said that by this decree mesne profits BS 
were awarded, but such was evidently not intended. We a. 
therefore think it right to delete from the decree of the court of Durg» Dat 
first instance the words “and that they are entitled to get Gita. 
profits to the extent of that share.” We accordingly set Stanley, C. J 
aside the decree of the lower appellate court and restore 
the decreeof the court of first instance with this modifica- 
tion, namely, that the words “and that they are entitled to 
get profits to the extent of that share” be deleted and a clause 
inserted to the effect that any partition. of the house or 
zamindari property which may be carried out under this decree 
shall not operate so as to prejudice the reversionary heirs or 
the right of the surviving widow to enjoy the entire property 
during ‘her life after the death of her co-widow. . The rights 
of the plaintiffs shall only enure during the life-time of their 
donor. We direct that the parties shall bear their own costs 
in the lower appellate court and that the appellants shall 
have their costs of this appeal. 

P. D. l | Appeal decreed. 
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After a usufructuary mortgage of certain Sir lands the mortgagee 
purchased the Str and zamindari rights, the mortgagor becoming an 
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the mortgagee having himself broken up the integrity of his security he 
cannot be permitted to cast the whole burden of the debt upon the ex- 
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The facts briefly are these :— 

Certain plots of Szr land were mortgaged with possession 
by the plaintiff's ancestor to the defendant's ancestor in 881 
for Rs. 1,300. In 1888 the zamindari rights, including the 
Str, were sold at auction and purchased by the defendants, . 


The plaintiffs sued for redemption of the mortgage. The 
first court held that the mortgage attached to the ex-proprie- 
tary rights of the plaintiffs and allowed them redemption on 
Payment of a proportionate part of the mortgage money. 
The lower appellate court upheld that decision. 


. The defendant appealed. 

B. E. O'Conor (with him Gokul Prasad), for the appel- 
lant, contended that on sale of proprietary rigbts in the 
sir the mortgage attached to the newly-acquired tights of 
ex-proprietary tenancy and a new security having been 
substituted the plaintiffs could not redeem except on payment 
of the entire amount of the mortgage money. 

Sham Das v. Batul Bibi, [1902] I. L. R., 24 All, 538. 

Gulzart Lal, for the respondents, submitted that the rights 
of an ex-proprietary tenant were part and parcel of the pro- 
prietary rights which under the law were secured to a person 
who lost his sír land, 

Bhawani Prasad v. Ghulam Muhammad, [1895] I. L. R., 18 All., 12. 

The principle applicable was that laid down in 

Bisheshur Dial x. Ram Sarup, [1900] L L. R., 22 AIL, 284, F.B. 

The judgment of the Court was delivered by 

GRIFFIN, J.—This appeal arises out of a suit for redemption 
of a mortgage made in 1881 by the plaintiffs’ predecessor 
in interest. By the mortgage in suit certain specified plots, 
aggregating an area of 191 bighas, were mortgaged as secu- 
rity for the loan of Rs. 1,300. The lands were described as 
the sír holdings of the mortgagor, In the year 1888 the 
defendant-appellant in this Court, at an auction sale in execu- 
tion of a simple money decree, purchased the proprietary 
rights in the property in suit, The plaintiffs in this suit seek 
to redeem the mortgage of 1881. The courts below have 
repelled the contention of the defendant-appellant that the. 
whole burden of the mortgage debt should be thrown upon 
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the ex-proprietary rights now held by the mortgagor. They 
held that the mortgagor’s ex-proprietary interest was still 
liable for a share of the mortgage debt proportionate to the 
value of the ex-proprietor’s rights vested in the mortgagor. 
The first court held that the plaintiffs should pay one-fourth 
of the mortgage money in order to redeem the ex-proprietary 
tenures. The lower appellate court upon appeal bv the 
defendant has in its decree affirmed the decision of the court 
-of first instance, 


= -The ground taken in appeal to this Court is that after the 
sale-in 1888 of the mortgagor’s proprietary rights in the pro- 
perty in suit the burden of the mortgage debt continued upon 
the rights which still remained to the mortgagor, namely, his 
ex-proprietary rights in the land formerly held by him in the 
six, The contention advanced on behalf of the appellant is 
that there has been merely a substitution of security. 


‘It appears to us that the view taken by the courts below 
is a correct one. What was mortgaged in the year 1881 was 
the mortgagor’s right as proprietor in the mortgaged property 
and further his rights to occupy the plots specified in the 
mortgage as stv holder. In the year 1888, the defendant- 
appellant to this Court, acquired at auction sale, the proprie- 
tary rights of the mortgagor. The defendant-appellant has 
by his own act broken up the integrity of his security. He 
cannot now be permitted to cast the whole burden of the 
mortgage debt upon the remainder of his security. The 
principle of the ruling in Bésheshar Dayal v. Ram Sarup (©), 
is applicable to the present case. It has not been shown to 
us that the amount assessed by the court below as the pro- 
portionate share which the ex-proprietary rights should bear 
ofthe mortgage debt is erroneous. We dismiss the appeal 
with costs. 


G&L Appeal dismissed. 
(1) [1899] 1. L.. R., 22 AIL, 284. 
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Money deposited in usum jus habentis—} ony improperly withidran 1 
Money had and received. 

Where money is deposited in Court in usum jus habentis, and it is 
withdrawn by a person who is declared not to have any right thereto, the 
money so obtained may properly be held to be received for the use of 
the person entitled to it. E 


Litt v. Martindale, 18 C. B., 314, referred to. 


SECOND APPEAL from a decree of Louis Stuart Esqr., 
District Judge of Meerut, “confirming a decree of Babu Hano- 
man Prasad, Third Additional Munsif of Meerut. 


G. IV. Dillon (with him Aédul Raoof), for the appellants. 


. Satish Chandra Banerji (with him Surendra Nath Sen), 
for the respondents. ai 


The judgment of the Court was delivered by 


STANLEY, C. J—This was a suit for a refund of Rs. 843 
paid in satisfaction of a decree under the following circum- 
stances. On the 31stof March, 1883, the plaintiffs mortgaged 
certain property in favour of one Kallu Mal. Kallu Mal died, 
leaving his widow, Musammat Gulab Dei and a minor soñ 
Har Saran. On the 4th of December, 1897, Musammat 
Gulab Dei, as mother and guardian of her infant son, 
transferred the mortgagee rights under the mortgage to 
Musammat Shibia. Subsequently, on the 18th of March, 
1900, Har-Saran, who was still) a ‘minor, * purported - to 
transfer the mortgagee rights in the mortgage to tlle defend: 
ants. The defendants, on the 21st of May, 1900, instituted a 
suit for sale on foot of the mortgage of 1883 and obtained a 
decree which was made absolute on the 14th of September, 
1g01. Musammat Shibia was not a party to these proceed- 
ings. On the 5th of November, .1900, Musammat Shibia 
brought a suit to enforce the mortgage of 1883 which had 
been transferred to her by Musammat. Gulab Dei on the 4th of 
December, 1897. She obtained a decree, and in execution of 

9S. A. No. 994 of 1909. 
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that decree the mortgagee rights under the mortgage of 1883 
were sold and purchased by Musammat Shibia. She then 
sued for sale of the mortgaged property impleading both 
the defendants and ‘the plaintiffs, and obtained a decree 
for sale on the 23rd of-December, 1903.: In order to protect 
the property from’ sale under, the decree of the 14th of 
September, 1901, the plaintiffs under protest deposited the 
amount of the mortgage in court ; and they subsequently filed 
an objection to the execution of ce decree of the defendants 
alleging that no interest in the mortgaged property passed to 
the defendants under the transfer of the 18th of March, 1900, 
Har Saran being at the date of the execution of that mortgage 
a minor. The defendants applied to the Munsif in whose court 
the money was deposited for payment of it and they alleged 
that the defendant, Nabi Baksh, had already paid off the 
` amount due to Musammat Shibia under her decree. We find 
in the order of. the court, dated the r4th of March, 1906, the 
following statement:—* Then it is shown that Nabi Baksh 
has already’ paid off the decretal amount of Musammat Shibta.” 
The learned Munsif then observes: —‘“ Under the circumstances 
‘I am of opinion that the present decree is capable of execu- 
‘tion and the mortgagors cannot derive any advantage from 
the decrze obtained by Musammat Shibia.” It is obvious 
from this that the order for payment of the money was obtain- 
éd on the faith of the false representation made by Nabi 
Baksh that Shibia’s decree had been paid off. The order 
of the Munsif was subsequently affirmed on appeal. In the 
suit brought by Musammat Shibia on the basis of the bond of 
the 4th of December; 1897, òn appeal to the High Court, 
it was held on the 27th of June, 1906, that the sale executed 
by Har Saran in favour of the defendants wás absolutely void, 
and that the defendants had no right whatever in the mort- 
gaged property in dispute. Despite this decree the defendants, 
in January, 1907, withdrew from the court of the Munsif the 
sum which had been deposited by the plaintiffs under pro- 
test. The court, however, before making payment, required 
(rom the defendants security for the re-payment of the money 
if it should turn out that the defendants were not entitled 
toit. A security bond by one Wajah-ud-din was executed 
for this purpose on the 2nd of January, 1907, and by that 
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bond the surety hypothecated certain immoveable property. 
The decree of Musammat Shibia was not paid by Nabi 
Baksh and has not been satisfied, but is still under execution. 
The suit out of which this appeal has arisen was brought for 
the refund of the money improperly drawn from court by 
the defendants. Both courts have decreed the claim. 


This appeal was then preferred and the main ground of 
appeal are that it is not open to the plaintiff, in view of the 
decree of the 24th of January, 1901, which has never been set 
aside, to recover back money obtained in execution of if and 
that the matter must be deemed to be res Judicata, There is 
no force in this contention. The defendants were parties to 


the suit brought by Musammat Shibia, and in that suit it was 


held that the transfer executed by Har Saran on the 18th of 
March, 19co, was absolutely void. tn view of this ruling the 
defendants were not justified in making an application for and 
obtaining payment of the money lodged in court under protest, 
They acted improperly in representing tothe court of the 
Munsif that Musammat Shibia’s decree had been paid of by 
one of them. The money was deposited in court fø usun jus 
habentis and before it was withdrawn this court had.declared 
that the defendants had no right to it. Under these circum- 
stances the defendants were not justified in their action in with- 
drawing the money. They improperly withdrew money which 
injustice and equity belonged to the plaintiffs. Money so 
obtained may properly be held to be received for the use of 
the person entitled to it (sce Lift v. Martindale.(1) We think, 
therefore, that the decision of the courts below was perfectly 
right and dismiss this appeal with costs. | 


Appeal dismissed. 
(1) 18 C. B, 3L ai 
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MAHABIR PRASAD AND OTHERS 
VERSUS 
DURBIJAI RAI AND OTHERS.* 
Breach of conlract—Limitation Act (IX of 1908), sch. f, arts. 65-68, 116— 
Suit for money—Bond containing covenant to pay money at time of 
redemption of earlier mortgage. 


In a suit to recover moneys due under bonds executed respectively 
in 1882 and 1892, in lieu of the interest due upon foot of a mortgage of 
1878, one of the bonds containing a covenant that the money would be 
paid either on a certain date or in the event of default, on the date when 
the mortgage would be redeemed, and the other containing a covenant 
that the money would be paid at the date of redemption, where it appear- 
ed that redemption of the mortgage was effected in 1907 without satisfying 
either of the bonds, Ae/? that the suit was not barred by limitation, the 
breach, h=ying occurred when the mortgage of 1878 was redeemed with- 
out satisfy sg the bonds. 

SECOND APPEAL from a decree of Pandit Sri Lal, District 
Judgerof Ghazipur, modifying a decree of Babu Baij Nath 
Das, Subordinate Judge of Ghazipur. 


Suit for recovery of money. 
The material facts were these :— 


The suit was for a simple money decree on six deeds 
executed by the defendants or their predecessors in interest. 
Each of the deeds was for interest due on an earlier possessory 
mortgage of the 4th of November, 1878. Four of these 
provided fer repayment on fixed dates or, in case of default, 
for repayment along with the amount due on the mortgage of 
1878. In 1997, the mortgagors redeemed the mortgage of 
1878 without paying the amounts due on the six deeds in 
suit—one of these deeds was of June, 1892. The court of first 
instance decreed nearly the whole of the claim. The lower 
appellate court dismissed the suit as regards the bonds of 
July, 1882 and June, 1892, holding that the suit was barred by 
articles 116, read with articles 66 and 67 of the Limitation 
Act. 

Plaintiffs appealed. 

M. L. Agarwala, for the appellant, contended that the 
articles of the Limitation Act applicable was 116 read with 
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65 as regards both the bonds. In any case, the bond of 1882 
was governed by these articles, inasmuch as repayment was 
on a day fixed or on the happening of a specified contingency. 
The bond of 1892 was subject to the limitation provided by 
these articles or to articles 116 and 8o, 


The case might be put in another way. The deeds 
mentioned that repayment would be made along with the 
redemption of the mortgage and the executants had broken 
their contract in 1907 when they redeemed the mortgage 


without discharging their obligations under the deeds. 
He relied on 


Mancher}i Lomanjt x, Nuserwanyji Jancher#i, [1895] I. L R, 20 
Bom., 8. 


The cause of action for the suit arose in 1907. Any suit 
on the deeds before the date of redemption could have been 


_ successfully resisted as premature. The ruling in 8 A. W. N. 


234, relied on by the lower appellate court was not applicable, 
since in that suit the deed provided for payment before re- 
demption. 


D. R. Sawhny, for the respondent, submitted that there 
ł eing a day specified in the bonds for payment, article 66 
of the Limitation Act applied, and time began to run 
from that day, The suit was barred, not havint been 
brought within three years of that date. Even if the bond 
reci ed that the amounts thereof if not paid on the specified 
date, m st be paid before the mortgage was redee ned, the 
stipulation meant that one transaction should be closed 
before the other. He cited 

Yad Aliv. Aisha Bibi, [1888] A. W. N., 234, 


and, submitted that article 116 did not apply as the Suit was 
not one for compensation fora breach of contract. The bonds 
not being subject to any conditions article 68 did not apply. 
Al, L. Agarwala was not heard in reply, 
The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit for the 
recovery of the amount stated to be due to the plaintiffs. on 
foot of six bonds. The court of first instance gave the 
plaintiffs a decrec in respect of the six bonds, But upon 
appeal the lower appellate court disallowed the claim in 
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respect of two bonds, namely, one of the 17th of July, 1882, 
and the other of the 13th of June, 1892. The plaintiff's suit 
was dismissed as regards these bones on the ground that it 


was barred by limitation. 


The provision as regards payment of the debt secured 
by the first bond of 1882 is as follows :— 


“Tn all we owe Rs. 82 of the current coinon which we shall pay 
interest at the rate of 1 percent. permensem. We shall pay this sum, 
principal and interest, in a lump sum on Phagun Sudi, 1290, freni the 
price of sugarcane and molasses. If we fail to pay the money at the 
stipulated time, then we shall py it along qwith the amount of the mortgage 
deed previously executed in favour of the said creditor. We shall pay this 
money first and then the amount of the mortgage.” 

The provision inthe other bond of 1892 as regards 
' payment is as follows :— 

“We shall pay this sum along with the amount due under a mortgage 
deed previously executed by us in favour of the said creditor, on the 4th 
of November, 1878. We shall pay this sum, principal and interest, in a 
lump sum first and then the amount of the mortgage.” 


The earlier mortgage referred to in these bonds was a 
usufructuary mortgage of- the ath of November, 1878. The 
mortgagor instituted a suit for redemption of this mortgage, 
and a decree for redemption was passed on the 5th of Septem- 
ber, 1907. The redemption of this mortgage without pay- 
ment of the two subsequent mortgages of 1822 and 1892 
was clearly abreach of the obligation undertaken by the 
mortgagors in those bonds. They agreed to pay the amount 
due under the later mortgages along with the amount due 
under the earlier mortgage and failed to do so. | 


The suit out of which this appeal has arisen was instituted 
on the 7th of July, 1909, that is well within three years after 
redemption of the earlier mortgage. The court of first 
instance, as we have said, held that the plaintiffs claim was 
not barred by limitation, but upon appeal his decision was 
reversed and the suit dismissed as regards those two mort- 
gages, on the ground that the mortgagors had undertaken to 
pay the amounts due on foot of the later mortgages 
‘respectively before payment of the earlier mortgage, and that 
the suit was barred by limitation. We are unable to agree 
with the lower appellate court as to this, As regards the 
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bond of 1882 the obligation undertaken by the mortgagors 
was to pay the amount either on Phagun Sudi 15, 1290, or if it 
were not convenient for them to do só on that date, to dis- 
charge the debt along with the amount due on foot of the 
earlier mortgage. This, as it appears to us, gave the executants 
of the bond an option either to pay’ the debt on the date 


specified or to pay it along with the sum secured by the 


earlier mortgage. Having this option there was no breach 
of the condition in the bond before the date of the suit for 
redemption of the earlier bond, In redeeming the earlier 
bond without paying the amount, due on this bond of 1882, 
there was a breach, and limitation ran from the date of that 
breach. As regards the mortgage of 1892 the provision is 
that the executants would pay the amount due under it along 
with the amount due under the earlier mortgage. It is true 
that the bond contains the provision that the amount of 
ths bond should be paid first and then the amount of the, 
mortgage, but this provision was merely intexded to show 
that when the money was being paid along with the earlier 
debt, this debt should be wiped out first and then the earlier 
debt. The language is clear and specific, that both bonds were 
to be paid at the same time. Therefore the breach of this bond 
occurred when the earlier mortgage was redeemed without 
satisfying this bond. This being so, whatever be the article 
of limitation applicable to the case, the suit was not barred 


‘by limitation. 


We therefore alow the appeal. \Weset aside the decree 


of the lower appellate court and restore the decree of the 
court of first instance with costs in all courts. 


L. N. Appeal deci eed. 
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Criminal Procedure Code (V of 1898), section 340—hight of counsel to 


RICHARDS, J 
be heard. J 


Where a judge proceeds to hold a preliminary enquiry under section 
476 of the Code of Criminal Procedurg the person against whom such 
enquiry is started is not an accused person ; and even if he be an accused 
person, the court making such enquiry is nota Criminal but a Civi) Court. 


It is a very general practice to hear pleaders on behalf of persons in 
civil-or criminal matters, aud as atic curia@ even in criminal revision. 


CRIMINAL REVISION against the order of W. G. Moir, 
Esquire, District Judge of Mirzapur. 


E. A. Howard, for the applicant. 


R. Malcomson (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by oe 


RICHARDS, J—The question which is supposed to arise Richards, v 
in the present case is whether or not a pleader is entitled to 
be heard under the following circumstances :— 


A certain decree obtained in the Bombay Presidency was 
sent for execution to Mirzapur. The judgment-debtor, who 
is the present applicant, produced a receipt and alleged that 
the decree had been obtained against him in Bombay by the 
fraud of the decree-holder. Thereupon the District Judge 
‘ssyed a notice to the decree-holder to show cause why he 
should not be prosecuted. The decree-holder then appeared 
and some evidence was recorded. The Judge was told the 
next day that the parties had compromised the case. The 
learned Judge was of opinion that there was ground for 
thinking the receipt produced by the judgment-debtor 
to be forgery. and he then proceeded to take action under 
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section 476 of the Code of Criminal Procedure. That section 
is as follows :-— 

“When any Civil, Criminal or Revenue Court ts of opmion that there 
is ground for inquiring into any offence referred to in section 195 and 
committed before it or brought under notice in the course of a judicial 
proceeding, such court, after making any preliminary enquiry that may 
be necessary, may send the case for inquiry or trial to the nearest 
Magistrate of the first class, and may send the accused in custody, or 
take sufficient security for his appearance, before such Magistrate, 
etc,” 


Up to the present time the learned District Judge has 
not either sent the case for enquiry or trial. He has merely 
proceeded to make the preliminary enquiry which he thinks 
necessary. Mr. Howard, who appeared as counsel for Ram 
Nihore, contended before the learned Judge that under the 
circumstances of the case he had no jurisdiction to enquire 
into the case under the provisions of section 476, The 
Judge’s note is as follows :— 

Present.—-Mr. Howard for Ram Nihore and Ram = Nihore in 
person. 


Mr. Howard represents that his client is thinking of applying to the 
Hon'ble High Court for transfer, and argues that this Court has no 
jurisdiction to enquire into the case under section 476 of the Code af 


Criminal Procedure after the parties filed a compromise. 


Order. 


I am not sure that Mr. Howard has any éocus sitandi at this stage of 
the case in proceedings under section 476, Criminal Procedure Code. The 
fact that the parties to the decree filed a compromise in satisfaction of 
the decree, does not in my opinton in any way affect the right of jurisdic- 
tion of the court to proceed with the enquiry under section 476 of the 
Code of Criminal Procedure. 

Mr. Howard says that Mr. Moir refused to hear him, but 
he admits that he took up the position that he was entitled to 
be heard as of right. I may mention in the frst place” that it 
does not definitely appear either in the affidavit filed in 
support of the application or in the order that Mr. Moir 
refused to hear Mr. Howard. In support of the right whicli 
Mr. Howard says his client had, he quotes section 340 of the 
Code of Criminial Procedure. That section provides that 
“ every person accused before any Criminal Court may of right 
be.defended by a pleader.” It is quite clear that the applicant 
was not, at the time the learned Judge was proceeding to 


Se 
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make the enquiry, a person accused before a Criminal Court. 
. Even if we assume that he was an accused person the court 
that was making the preliminary enquiry was not a Criminal 
Court, but a Civil Court. 


Mr. Howard next quotes Order III, Rule 1 of the Code of 
Civil Procedure. That rule is as follows :-— 
“Any appearance, application or act in or to any Court, required or 


authorized by law to be made or done by a party in such court may, 
except where otherwise expressly provided by any law for the time being 


in force, be made or done by the party in person, or by his recognised’ 


agent, or by a pleader duly appointed to act on his behalf. Provided 
that any such appearance shall, if the court so directs, be made by the 
party in person.” 

It seems to me extremely doubtful that in the facts of the 
case, there was any appearance, application or act or to any 
court within the meaning of this rule. I am, however, 
extremely reluctant to give a decision upon a question which | 
do not think has actually arisen and without a very full 
argument upon the question involved. Apart, however, from 
the right of a pleader to be heard, it is, I think, a very general 
practice to hear pleaders on behalf of persons jin civil or 
criminal matters. The court is willing, as a rule, to get the 
help and assistance of legal gentlemen as amici curiw 
if in no other capacity, e. g section 440, Criminal Procedure 


Code, provides that no party has any right to be heard either’ 


personally or by pleader before any court when excer- 
cising powers of revision. In the High Court the Judges 
make a practice of hearing pleaders in revision, but at the 
same time professional gentlemen ought to be extremely careful 
that this privilege is not abused. In the present case I am 
quite certain that Mr. Moir would have been glad to hear 
Mr. Howard as an amicus cure if question of right had not 
been pressed. Under all the circumstances of the case J do not 
think that I ought to make any order in revision at this stage 
of the proceedings. The application is accordingly rejected. 


Application resected. 
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KAMTA PRASAD 
vers “s 
KING-EMPEROR.* 
Criminal Procedure Code (V of 1898), section ¢g76—“ Brought under the 
notice of the Court,” meaning of—Jurisdiction of Munsif— Decree in 


accordance with award. > 


The woids “ brought under its notice” in Criminal Procedure Code, 
section 476, are wide enough to cover an offence which may have been 
committed in another forus and on some previous occasion. Where a 
suit was brought to have it declared that a decree passed against the 
plaintiff was null and void and to have an injunction staying furtber 
proceedings in execution, nnd the suit was referred to an arbitrator who 
held that the decree had been fraudulently obtained and the Court passed 
judgment in accordance therewith, Aefd, that the proceedings before 
the Munsif were judicial proceedings and the alleged offence was 
brought to the knowledge of the Munsif in the course of judicial proceed- 
Ings. 

CIVIL REVISION against the order of Pandit Nitya Nand 
Pande, Munsif of Phaphund 


The facts are briefly these :—- 


The applicant got an ex parte decree against two persons, 
in the Court of Small Causes at Calcutta, on the sth of May, 
1909, got the decree transferred to the Munsif’s Court at 
Phaphund and applied for execution. The judgment-debt- 
ors objected that the decree was obtained by fraud. The 
Munsif over-ruled the objection on the ground that he, as the 
court executing the decree, could not go behind it. The 
judgment-debtors thereupon brought a suit in this same 
Munsif’s court praying that the decree may be declared null 
and void and that the property attached in execution should 
be released. This’suit was referred to arbitration and the 
arbitrator gave his award that the decree was fraudulently | 
obtained and judgment was passed by the Munsif tn accord- 
ance with the award on the gth of September, 1909. On the 
18th of October, 1909, the Munsif acting under section 476 of 


-the Criminal Procedure Code, issued an order calling upon 


the applicant to show cause why he should not be tried by 


° Revision No. 4 3 of 1910. 
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a criminal court on a charge falling under section 210, Penal CIVIL 


Code, and on the :şth of March, the Munsif ordered the 1911. 


oes oe 


prosecution of the applicant. 

The decree-holder applied to the High Court in revision. 

Satya Chandra Afukerji, for the applicant, contended 
that the Munsif had no jurisdiction to take proceedings under 
section 476 of the Criminal Procedure Code, inasmuch as 
there were absolutely no judicial proceedings before him. 
His passing a decree in accordance with the award was not 
sufficient to make the proceedings “judicial.” 

The offence was -not brought to his notice in a judicial 
proceeding as the suit as brought was not within his jurisdic- 
tion. He relied on 

Umrao Singh v. Aardeo, [1907] 4 A D. J. R, 392. 

If the matter had been brought to his notice in execution 
proceedings. 

` Girwar Prasad v. King-Emperor, [1909] 6 A. L. J. R., 392, 
might have been applicable. i 

Moreover, the delay in taking proceedings against the 
applicant was not satisfactorily accounted for. 

A. E. Ryves (Government Advocate) for the Crown, 
submitted that the case first came before the Munsif in exe- 
cution proceedings. Such proceedings are “ judicial” as 
held by the Calcutta High Court in 


Barina Kumar v. Emperor, [1909] 1. L. Ra 37 Cal., 469. 
The Munsif distinctly found that a fraud had been com- 


mitted, and under the circumstances he had jurisdiction in the 


Kamta Prasad 


Y, 
King-Emperor. 


matter, 


He relied on 
Banke Behari v. Pokhe Ram, |1902] 1 L. R., 25 NU, 48, 
which laid down that where there was any further relief asked 


for in addition to getting a decree passed by another court 
declared null and void, the court would have jurisdiction to 
entertain the suit. 

Satra Chandra Mukerji, in reply. 

In the case in I. L. R., 25 AIL, 48, the prayer was one for 
an injunction, That made the suit cognizable, Inthe present 
case the prayer was quite different. 
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The judgment of the Court was delivered by 


KNox, J.—On the rith of February, 1910, the Munsif of 
Phaphund, acting under section 476 of the Code of Criminal 


‘Procedure., issued an order directing that one Kamta Prasad 


be tried by a criminal court on a charge falling under section 
210 of the Indian Penal Code. We are asked to reverse this 
order on two grounds ; frst, that the Munsifhad no jurisdiction 
to pass the order, ard secondly, that if he had jurisdiction, the 
Munsif had improperly exercised this jurisdiction. 


The decree, out of which all these proceedings have arisen, 
was a decree passed by a Court in Calcutta. Execution 
proceedings were taken out and the decree was transferred 
to the Court of the -Munsif of Phaphund. Upon the Munsit 
of Phaphund taking action, the judgment-debtors appeared 
before him and stated that the decree had been obtained by 
fraud. The learned Munsif held the view that as a court 
executing a decree, he had no alternative but to proceed with 
the decree as it stood. He overruled the objection of the 
judgment-debtor. The judgment-debtor then instituted 
a suit in the court of the Munsif of Phaphund, praying that 
the decree in question might be declared null and void and 
that an injunction might be issued staying further proceedings 
in execution. It appears that this suit was referred to 
arbitration. When the arbitrator returned the case, judgment 
was passed by the Munsif in accordance with the award on 
the oth of September, 1909. This was followed by proceedings 
under section 476 of the Code of Criminal Procedure. Kamta 
Prasad was called on to show cause why he should not be 
prosecuted, and on the 15th of March, 1910, the order now 
under revision was passed. 


It will be seen from the above statement of facts that the 
first plea taken in revision is hardly correct. The Munsif 


_took.action upon what had been brought under his notice 


in his own court, vzs. the suit filed by the judgment-debtor 
ending in the decree of the 9th of September, 1909. An 


_attempt has been made to contend that in passing judgment 


in accordance with, the award the Munsif had not before him, 
a judicial proceeding. He had merely to give judgment 
in accordance with the award and had nothing before him 
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on which to exercise his judicial mind. We do not think 
that this is so. The proceedings before the Munsif were 
judicial proceedings and the alleged offence was brought to 
the notice of the Munsif in the course of judicial proceedings. 
This Court has already held in Gzrwar Prasad v. K ing- 
Emperor (*), that the words contained in section 476 “ brought 
under its notice” are wide enough to cover an offence which 
may have been committed in another forum and on some 
previous occasion. We do not find that in the exercise of his 
jurisdiction the learned Munsif has acted either illegally or 
with material irregularity. The contention relating to this 
plea was based on what this Court held in Umrao Singh v. 
Hardeo and another (*), but as pointed out in Banke Behart 
Lal v. Pokhe Ram (3), where a plaintiff asks that a compro- 
mise be declared null and void and an injunction issues 
restraining execution ofa decree, the Court has jurisdiction 
to try the suit. The learned Judges in that case drew 
a distinction between the case before them and the case of 
Banke Behari Lal v. Pokhe Ram, where the plaintiff asks only 
-a declaration that the decree has been obtained -by fraud 
and not for any further relief. | 


We find no reason to interfere and dismiss the application 
with costs. l 
L. N. - Application rejected. 
(1) [1909] 6 A. L. J. B., 392. 


(2) [igog} 4 A. L. J. Rọ 392. 
(3) [1902] I. L. R., 25 All, 48. 
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TIRBENI SAHAI AND OTHERS 
VErsHus 
GOKUL PRASAD AND OTHERS. * 
Land Revenue Act (IIL of rogor), section 233 (k)—Purlition compleled— 


Tand belonging to plaintiffs mahal allotted to defendant and a difer- 
ent plot to plaintif—Civil and Revenue Courts—furisdiction. 


At the time when partition was completed, and finally confirmed 
a mahal was divided into separate palis, and certain plots were taken 
out of the plaintiffs’ Jarti and one of them was allotted to the defendants, 
and another to a third person, and in place of them a different plut was 
allotted to the plaintiffs, Ae/d that it was a matter which was entirely with- 
in the jurisdiction of the Revenue Court, and by section 233 (4) of Local : 
Act IIL of 1901 no suit or other proceeding could be instituted in the 


Civil Court with respect to it. 
Kishan Prasad v. Kadhar Mal, [1990] A W. N., 11, distinguished. 


FIRST APPEAL from an order of ‘Babu Banke Behari 

Lal, Subordinate Judge of Mainpuri. 
“The material facts are briefly these :— 

The plaintiffs brought a suit for a declaration that they 
were the owners and in possession of plots Nos. $ and &. 
They alleged that on the application of defendants 1-3, 
certain patfis were partitioned but that the past? of the 
plaintiffs remained separate and that by mistake at the time of 
nishandihi the Amin coloured the said numbers as belonging 
to the defendants and No. ** as belonging to them. One of 
the pleas in defence was that the suit was not cognizable by 
the Civil Court. The court of first instance, rely ing on section 
233 (£) of Act III of 1901, dismissed the suit. The lower 
appellate court reversed the decree on the ground that the 
plaintiff's paste not having been the subject of partition, the 
suit was maintainable in the Civil Court and remanded 
the case to the first court for disposal of the suit. 


Defendants appealed. 


Sital Prasad Ghose, for the appellants, submittéd that it 
was immaterial whether the plaintiffs had or had not applied 
for partition. Section 233 (#) of Act III of 1go1 clearly 
barred the suit. 

* F, A F. Os Xo. 92 of 191: 
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He relied on 
Jagannath v. Tirbeni Sahai, (199] L L. Ra gt AU, 41. 


Gokul Prasad, for the respondenty contended that in 
partition proceedings the defendant's application was that the 
pattis which belonged to the applicants should be made into 
one mahal. The plaintiffs who owned a separate paid: were 
not made parties to that application. This fact distinguishes 
the present case from the case in L L. R, 31 All, 41. 


The land in dispute not having been comprised in the 
pattis which were the subject of partition. Section 233 (è) 
was not applicable. He relied on 

Kishen Prasad y. Kadher Wal, [1909] A. W. N. p tL 

Sital Prasad Ghose was not cailed upon to reply. 


The judgment of the Court was delivered by 


K Nox, J.—This appeal arises out of a suit brought by Gokul 
Prasad and Musammat Gangoli, plaintiffs-respondents in this 
Court. ‘They began by stating that in the Mahal there was a 
separate pati of theirs, which had been in their proprietary 
possession, and that it had all along been included in a sepa- 
rate lot and had no connection with other paitis. [n 1905 
certain of the appellants who were owners of some pettis in the 
same Mahal applied to the Revenue Court to have their partis 
formed by partition into a single patti. The other pattidars 
made similar applications. The plaintiffs, however, abstained 
from the proceedings, as they were not interested in them and 
took no part in them from beginning to end. Before the parti- 
tion had been confirmed and when the lots were prepared, they 
“found that a certain plot bearing No. $ which was actually in 
the defendant's proprietary possession, had been included in the 
lot of the defendants, and plots Nos. and +$ had remained in 
the plaintiffs’ lot as before. After that the Court Amin made 
a mistake in the preparation of the map. He coloured plot 4; 
with the colour of the plaintifs’ lot, and plots *2 and “f with the 
colour of the defendants’ lot. In October, 1908, as the various 
lots were pointed out on the spot, the plaintiffs became 
aware of this mistake. They then applied to the Revenue 
Court to have this mistake corrected, but their petition was 
struck off by the Collector on the 7th of June, 1909, with the 
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P 
remark that such a mistake could be rectified by a Civil Court. 
Hence the present suit for a declaration that the plaintiffs 
are in possession as proprietors and zamindars of plots $š 
and “7, and that they are comprised in their lot and pavez 
and that the defendants have no concern with these plots. 
They had also an alternative prayer for recovery of possession. 


In the written statements, among other pleas, a plea 
was taken that the suit as brought could not be entertained 
by a Civil Court. The court of first instance accepted this 
plea and dismissed the svit, holding that section 233 (A) 
of the Revenue Act was a clear bar. Before the lower 
appellate court, the plaintiffs contended that the partition 
proceedings could not bar the civil suit. That court recorded 
the following finding :— The record of the partition proceed- 
ing which was sent for by this court shows that the appel- 
lant’s patéZ was not the subject of partition, and therefore, 
with reference to the ruling in Kishen Prasad v. Kadhar 
dal (1), I find that the suit is cognizable by the Civil Court.” 


[n appeal before us the contention is again raised that 
the suit is not cognizable by the Civil Court. We think that 
this contention is well founded. It is admitted that at the 
time when partition was completed and was finally confirmed, 
the whole Mahal was divided into separate pitt, and the plots 
in suit were taken out of plaintifs patti, and one of them 
allotted to the defendants and the second to the patti of 
Jagannath. In place of these plots, plot $ was allotted to the 
plaintiffs patti. This is a matter which is entirely within 
the jurisdiction of the Revenue Coort, and by section 233 (Æ) 
of Local Act II] of tg01 no suit or other proceeding can be 
instituted in the Civil Court with respect to it. , The case 
which has been reli d upon by the lower appellate court is 
clearly distinguishable. In that case land belonging to a 
different Mahal had been taken from the Mahal and added 
to the Mahal under partition. The case differs zota coelo. 
We decree the appeal, set aside the order of the court below, 
and restore the decrec of the court of first instance with costs 
in all courts, 


L. N. Appeal decreed, 
(1) (1900) A. W. N. I1. 
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ZAHURAN AND OTHERS 


VETSUS 
RAHIM AND OTHERS.* 

Adverse possession ripening into ownership—nature of—Constructive 
possession— Wi ong-doer— Dispossession— Adverse possession of part 
not adverse possession of the whole—Indian Evidence Act (I of 187 2), 
section II d. 

(a) The adverse possession which under the Indian Limitation Act 
ripens into ownership must be actual, exclusive, and continuous for more 
than 12 years. 

(4) A trespasser is not entitled to have constructive possession presum- 
ed in his favour. 

(A A trespasser by virtue of an adverse possession of a past cannot 
be deemed to be in adverse possession of the whole. 

(¢) A plaintiff who bases his title on adverse possession for more-than 
12 years must prove an actual, continuous, exclusive and adverse posses- 
sion for more than 12 years. 

The law relating to presumptions is not intended to enable a wrong- 
doer tò turn it to his own account ; hence a wrong-doer cannot be allowed 
to call in aid the provisions of section 114, Indian Evidence Act. 

SECOND APPEAL from the decree of H. E. Holme, Esq., 
District \ydge of Jhansi, reversing the decree of Maulvi 
Muhammz bdul Latif, Munsif of Jalaun. 

The material facts and arguments appear from the judg- 
ment, The court below decreed the suit. Defendants appealed. 

Surendra Nath Sen, for the appellant. 

J. N. Muker]t, for the respondent. 

The following judgment was delivered by 

KARAMAT HUSAIN, J.—Umrao and Bhaggu were brothers. 

The genealogical table showing the relation of the parties 

is givenin the judgment of the learned Munsif on page 24 of 

the Paper book. Certain descendants of Bhaggu brought 
an action for a declaration of their ownership of 36 bighas, 

17 biswas, 1134 biswansis by adverse possession for more 

than 12 years before the institution of the suit. They based 

their claim on extinctive prescription. Théy claimed 3 bighas, 

19 biswas, 81% biswansis, by right of ‘inheritance. -The 

defence was that the plaintiffs had not been ih ‘adverse 

possession of the portion of the property which ane elanied 
—* B.A, No. 34g of 1968 a 
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by extinctive prescription fər more than 12 years before 
the institution of the suit, and that the defendants were in 
possession of it. With reference to the plots claimed by 
inheritance the defence was that the claim was barred by 
limitation. The court of first instance dismissed the 
claim. The lower appellate court reversed the decree of the 
learned Munsif and came to the conclusion that Imami and 
after him the plaintiffs had been .in adverse possession as © 
owners, since the 2nd of April, 1894, at the latest, of the 33 
bighas, 17 biswas, gifted by Musammat Zahuran in 1891 to 
Nanhe, Wazir and Gulab, and that Imami and his successors 
had been in possession of 7 bighas given to Karim also for 
more than 12 years before the suit. I may note that the two 
areas which form the subject-matter of two distinct findings 
do not correspond with the areas claimed under two different 
titles, że., extinctive prescription and inheritance. In order 
to test the value of the findings of the learned District Judge, 
I quote the following passages from his judgment :— 


“The evidence which plaintiffs have produced to prove 
their possession is, as the learned Munsif has pointed out, 


anything but satisfactory. 


“It (agreement) shows that they (plaintiffs) were in adverse 
possession of 33 bighas, 934 biswas out of the land now in 
suit on 1rth August, 1905. The area, 33 bighas, 9% 
biswas, should evidently be 33 bighas, 17 biswas, as the deed 
plainly refers to all the property in suit except that gifted 
to Karim. Iam entitled to hold under section 114 of the 
Evidence Act that this adverse possession of 1905, dated 
from early in 1894 and continued up to the date of the institu- 
tion of this suit, for-no definite occurrence has been syorn to 
which would have marked the commencement or termination 
of such adverse possession..... sere It is sworn by the 
Patwari that Imami cultivated the AAwdkasht portion of the 
land in suit (2. 2, the land claimed by inheritance) from 3 
years after Umrao's death, 4. ¢, from at the latest, early in 
1904-5. The presumption must be with reference to sections 
ito and 114 of the Evidence Act, that this possession of 
Imami was continued by his representatives, and that the 
possession of the latter is that of owners,” 
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The above passages from the judgment of the learned Dis- 
trict Judge clearly show that the findings as to adverse posses- 
sion at which he has arrived are not based on the evidence 
adduced by the plaintiffs, which evidence has been held by the 
court of first insiance as well as by the lower appellate court to 
be unsatisfactory. The plaintiffs have, as a matter of fact, been 
found to be in adverse possession of the portion claimed by 
extinctive prescription on the 11th of August, 1905, and that 
adverse possession, by the help of section 114 of the Evidence 
Act, has been extended on both sides. It has been held to 
date retrospectively from early in 1894 and to continue pros- 
pectively to the date of the institution of the suit. With 
reference to the . property claimed by right of inheritance 
Imami has been found to be in adverse possession of it in 
1894, and this adverse possession by the aid of sections 
110 and ‘114 of the Evidence Act has been held to be 
adverse possession for more than 12 years. The defendants 
have preferred a second appeal to this Court. .Their 
learned Vakil contends that if a plaintiff institutes a 
suit for a declaration that by adverse possession for more 
than 12 years before the institution of the suit he has become 
the owner of that land in suit, he ought to prove his actual 
and continuous possession for a period of more than 12 years 
before the institution of the suit, and that he may not call 
in aid sections 110 and 114 of the Indian Evidence Act. 
This contention is directed to the claim based on extinctive 
prescription. In support of this contention he relies on 
Jagjivan Das v. Bai Amba, ('); Vithal Das v. Secretary of 
State for India (2); Taribai v. Vekatarao (3); Secretary of 
State for India v. Krishnamoni Gupta (4); and Wali Ahmed 
Chowdhry v. Tota Meah Chowdhry (5). In Jagjivan Das v. Bat 
Amba, RANADE, J., at page 366, remarks “possession tote 
adverse must be shown to be continuous, public and adequate, 
to the circumstances of the case.” š 

In Tarubat, the remarks*on page 66 are “where there is no 
allegation of original possession in the plaintiff lost by dis- 
possession or discontinuance of possession, then the party 


relying on adverse possession to displace a proved or admitted 
1) [1900] I. L. R., 25 Bom., 362. (2) war L. R., 26 Bom., 410. 

i ta? eee 1. L. R., 27 Bom., 43 (66). (4) L102] I. L. R., 29 Cal, 518, 534. 

l (5) [1903] I. L. R., 31 Cal., 397- 
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title, must show such adverse possession to have commenced 
and continued from twelve years prior to suit.” 


In Secretary of State for India v. Krishnamoni Gupta, 
their Lordships of the Privy Council say :—“ For the purpose 
of trying the question whether limitation applies; the Govern- 
ment must be regarded as a trespasser and dispossessor of 
the rightful owner, and in the opinion of their Lordships it 
would be contrary to principle and authority to imply such 
constructive possession in favourof a wrong-doer soas to eiiableé 
him to obtain a title by limitation. In order to sustain a claim 
to Jand by limitation under the Indian Limitation Act there 
must in their opinion be actual possession of a person claiming as 
ofright by himself or by persons deriving title from him. The 
possession of the Government was in fact determined by the 
submergence of the land which then became derelict, and 
so long as it remained in that state, no title could be ac 
quired against the true owner. ` Sir R. GARTH, however, seems 
to have thought that in such a case the possession of the 
trespasser would continue, until the true owner resumed pos- 
session. Their Lordships cannot agree in this view. On the 
contrary’, they think that on the dispossession of the- Govern- 
ment by the vss azor of the floods, the constructive possession 
of the land was (if anywhere) in the true owners. In the 
case of the Trustees, Executors and Agency Company v. Short, 
(1), it was laid down by this Board that “if a person enters 
upon the land of another and holds pcssession for a time, 
and then without having acquired a title under the statute 
abandons possession, the rightful owner on the abandon- 
ment is in the same position in all respects as he was before 
the intrusion took place.’ And the opinion of PARKE, 
B., is there queted that there must be both absence of 
possession by the person who has the right and actual 
possession by another to bring the case within the statute, 
Their Lordships think that for this purpose dispossession 
by ws major hasthe same effectas voluntary abandonment, 
and they are of opinion that the case of Kally Churn Sahoo v., 
The Secretary of State (*), was wrongly decided and ought to 
be over-ruled, ‘In the result, therefore, their Lordships agree 
with the court below on this part of the case and the 


(1) [1888] L. R., 13 A. C., 793. (2) [1881] 1. L. R., 6 Gal., 725. 
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appeal of the Secretary of State fails.” I. L. R., 29 Cal., (1902) Civn. 





P. 534- a 
~- In Vithal Das it is remarked on p. 416 “that to constitute sahuran 
a title by adverse possession, the possession required to be pro- a. 
ved must be, as pointed out by the Privy Council in Rachamont Di 
Debi v. Collector of Khulna (1), adequate in continuity, in publi- “aramat 


. r fa ate : i Husain, J. 
city and in extent, and it is displaced by evidence of partial Eá 


possession by the party against whom the title by adverse 
possession is claimed. “In order to constitute possession 
it must be a complete possession exclusive of the possession 
of any other person”. (per CAIRNS, L. C., in Laws v. Telford, 
(2), “If there are two persons in a feld, each asserting that 
the field is his and each doing some act in the assertion of 
the right of possession, and if the question 1s which of those 
‘two is in actual possession, I answer, the person who has the 
title is in, ‘actual possession and the other person is a 
trespasser { \r Lord SELBORNE in the same case).” I. L. R, 
Bom., XXX \, p. 416. l 


In Wali Ahmed Chowdhry v. Tota Meah Chowdkry, it is 
remarked :—“ He (the pleader for the appellant) further 
contends on the authority of the case of Mohini Mohan Roy’ v. 
Promoda Nath Roy (8), that the occupation by a wrong;doer 

of a portion of the land only cannot he held to constitute 
constructive possession of the whole ; that promiscuous acts 
at different times by a fluctuating body of persons, as in this 
case by the Talukdars and neighbouring villagers in grazing 
their cattle on the waste lands, are not sufficient to amount to 
adverse possession: Lutchmeeput Singh v. Sadaulla Nushyo(*), 
that constructive possession in favourof a w rong-doer cannot be 
implied so as to enable him to obtain thereby a title by limita- 
tion. Setretary of State for India v. Krishnamont Gupta (5), 
and lastly, that possession must be adequate in continuity, 
publicity and extent, to show that it is possession adverse to 
‘the competitor. Radha Moni Debi v. Collector of Khulna. (8) 


(1) [1900] 27 I. A., 136, 27 Cal., 943. (2) [1876] I. A. C., 4 at p. 423. 
(3) [1896] I. L. R., 24 Cal., 256. (4) [1882] I. L. R., 9 Cal., 698. 
(5) [1902] I. L. Ra, 29 Gal., 518, L. R., 29 1. A., 104. . 

(6) [1900] I. L. R., 27 Cal., 943 ; Le Ra 27 I. A., 136; 4 C. W. Wias§97- 
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The above cases are authority for the following proposi- 
tions :— 

(a) The adverse possession which under the Indian Limi- 
tation Act ripens into ownership must be actual, exclusive 
and continuous for more than 12 years. 


(6) A trespasser is not entitled to have constructive pos- 
session presumed in his favour. 


(c) A trespasser Ey vitue of an adverse possession of a 
part cannot be deemed to be in adverse possession of the whole. 


Besides, it has been laid down in Uart Natatnu v.. Golab 
Chand ("), that if plaintiff claims title by adverse possession for 
12 years, the buraen of proving such possession rests on him, 
Their Lordships say, “ The lands in question were formerly 
made over to the Maliks of Ganghara, and the plaintiffs do 
not claim them as part of their old lands ; but the propositions 
on which they rely are these—first, that fora period of 12 years 
they were in possession of the land and thereby acquired title ; 
and, secondly, that they brought this action within 12 years 
of their dispossession by the defendants. The burden of 
proving both these propositions rests on the plaintiffs.” 


The learned author of the Law of Limitation and Prescrip- 
tion in British India on the authority of their Lordships’ 
ruling in Udit Narain and of the judgment of FRY, J., in Razns 


v. Burton (4), says :— 


“When the plaintiff relies on extinctive prescription (under 
section 34, € 27, 3 and 4 William IV or section 29, Act IX of 
1871, or section 28, Act XV of 1877), he must prove that he has 
been in possession for the prescribed period, but if the 
defendant contends that his right is saved by reason of the 
plaintiff's fraud, or by some other exceptional circumstances, 
it is for the defendant to prove the fraud or the other 
circumstances. Jf the position of the parties be reversed, and 
tle party Pout of possession be the plaintiff, he shall have, of 
course, to prove that his suit isnot barred by limitation by 
reason of the exceptional circumstances on which he relies.” 
P 124, 4th Ed. i 

(1) [1899] 26 I. A., 236, at p. 239. s.c. I L. Rọ, 27 Cal, 221, 
(2) [1880] 14 Ch. Div. 537-540. 
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The authorities cited above fully establish that a plaintiff CIVIL. 
who bases his title on adverse possession for more than twelve 1909. 
years must prove an. actual, continuous, exclusive and adverse ae 

. uran 
possession for more than twelve years. p 
eee Rahim. 

The plaintiffs in the case beforé me, as has already been ae 

Karamat 


stated, claimed the ownership ofa portion of the property by Husin. 7. 
‘adverse possession and of the rest by succession. The facts 
which they have to establish relating to each of the two 
‘portions cannot therefore be the same and have to be dealt 
within this judgment separately. First, as’ to the portion 
the ownership of which is claimed by adverse possession. 
The plaintiffs in respect of this portion, as the very nature of 
their claim shows, are wrong-doers. They seek the help of 
the court in consequence of their continuing wrong, to 
deprive the rightful owners. of their property. By the 
provision of the Indian Evidence Act the burden of proving 
their actual, continuous, exclusive and adverse possession lies 
upon the plaintiffs. They, as wrong-doers in my opinion, are 
not entitled to the presumption of the continuity of their 
adverse possession for any appreciable period of time. The 
law relating to presumptions is not intended to enable a 
wrong-doer to turn it tohis own account. They, therefore, 
cannot be allowed to call in aid the provisions of section 114 
of the Indian Evidence Act to establish their title to the land. 
They in order to succeed must strictly prove by clear and 
cogent evidence their actual, exclusive, continuous and adverse 
possession for more than 12 years before the institution of 
their suit. So much as to the presumption of their adverse 
possession by the lower appellate court between 1895 and the 
i 24th January, 1907. 

Regarding the retrospective continuity of their adverse 
possession between 1894 and 1905, which the lower appellate 
court has also presumed in their favour, it is enough to say 
that such a retrospective’ presumption is unknown to the 
Law of British India and to the English Law which is the 
basis of our law in this respect. It is to be noticed further 
that if retrospective and prospective presumption of adverse 
possession were engraftedon the law relating to presumptions in 
British India, one year’s continuous and adverse possession or 
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even an adverse possession for a shorter period with the help 
of retrospective and prospective presumptions as to adverse | 
possession would be quite enough to confer ownership upon 
the person in possession and would not only frustrate the pro- 
visions of section 28 of the Indian Limitation Act (Act XV of 
1877) which renders twelve years’ adverse possession a condi- 
tion precedent to the extinction of the owner's right in the 
property but would go against the general policy of law which 
discourages wrongs. Coming to the plots of land the owner- 
ship of which is claimed by succession, I find that the learned 
Munsif framed the following issue :—Are the plaintiffs entitled 
to any portion of the property by right of inheritance? He 
found that the claim by right of inheritance over 3 bighas, 19 
biswas, 8 14 biswansis, wasalso barred by limitation. In this view 
of the case it was unnecessary for him to come to a finding 
as to the right of succession. The lower appellate court, 
however, came to a different conclusion. It found that Imami 
and his successors had been in adverse possession as owners 
of the 7 bighas gifted to Karim-also for more than 12 years. 
In order to pronounce such a finding the court should have 
found that the plaintiffs had no right to claim by succession. 
Without a finding they could not be found to be in adverse 
possession of the plots because an heir cannot be in adverse 
possession of the property which he claims by succession 
against a defendant who has no title to it. 

For the above reasons I hold that the findings of the lower 
appellate court relating to the portion claimed by adverse 
possession are not sufficient. That court on the evidence 
on the record ought to find the duration of the actual, contt- 
nusus, exclusive and adverse possession of the plaintiffs. 
Regarding the portion claimed by succession there should be 
a finding that the plaintiffs are or are not the heirs of the 
owner of that portion which they claim by right of inheritance. 

If the court finds that they are not the heirs of the owner 
of the property, the finding already recorded will be sufficient 
for the disposal of the appeal, but if the court finds that they 
are the heirs of the owner of that portion, it will have further 
to find whether their claim is or is not barred by time. 


The result is that I, under Order 41, Rule 25, send down the 
following issues for trial, The court will be at liberty to take 
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such additional evidence as the parties may adduce. Ten days 
will be allowed for objections on return of the findings. 
. The issues are :— 
(1) What is the duration of the actual, continuous, exclu- 
sive and adverse possession of the plaintiffs over the property 
claimed by adverse possession ? 


(2) Are the plaintiffs the heirs of the owner of the 
property claimed by right of inheritance ? 

If the Court finds on the second issue in the affirmative, 
it should record a finding on the following issue :— 


(3) Have the plaintiffs been in proprietary possession of 
the portion claimed by succession within 12 years of the 
institution of the suit? 

Upon return of the findings the follow nz judgment was 
delivered by ` 

KARAMAT HUSAIN, J. -By my order, dated the 15th of 
May, 1999, I sent down three issues to the lower appellate 
court for trial. The findings on these issues are against the 
defendants-appellants. It is, however, contended by the 
learned vakil for the appellants that the findings on issues 
Nos. (1) and (2) are findings which are vitiated by the learned 
Judge’s erroneous application of law. I am unable to accept 
the contention of the learned vakil. In my opinion the 
findings arrived at by the lower appellate court are findings 
of fact and are fatal to this appeal. [ therefore dismiss the 
appeal with costs. 


Appeal dismissed. 
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HAR NARAIN SINGH AND OTHERS. 


Hindu Law—Hindu joint family business— Power of managing members 
fo make contracts— Necessary parties to a suit on such contracts. 


Where a business like money-lending has to be curried on in the 
interests of a Hindu joint family as a whole, the managing members may 
properly be entrusted with the power of making contracts, giving 
receipts and compromising or discharging claims ordinarily incidental 
to the business. 


The appellants, who were the managing members of an undivided 
Hinds joint family, and, as such managing members, carried on the 
business of money-lending together as a firm, negotiated and concluded 
a transaction with the first three respondents, who were members of 


“another undivided Hindu family. The said three respondents duly 


acknowledged the correctness of the last balance struck on the 9th August, 
1901, and executed an agreement admitting it to be due and payable by 
them. On the 3rd June, 1904, the appellants sued the said three 
respondents and all the other memters of their family to recover the 
said balance. On the 8th September, 1904, the appellants, to meet the 
objection of the respondents that all the members of the family to which 
the appellants belonged, ought to be joined as parties to the suit, made, 
under protest and by leave of the court. the other members of their 
family, parties to the suit. 

Teid, that the appellants were entitled, as the sole managers of tae 
family business, to make, in their own names, the contracts, which gave 
rise to the claim, and that they properly sued on such contracts without 
joining the other members of the family. 


Kathusheri Khanna vw. Vallotil Narayanan, [1881] L. L. R., 3 Mad., 
234; Ramsebuk xv. Ram Lal Koondoo, [1881] I. L. R., 6 Cal. 815; 
Imanm-ud-din v., Liladhar, [1892] IL L. Rọ, 14 All, 524; Alagappa 
Chetty v. Vellian Chetty, [1894] 1. L. R., 18 Mad., 33, distinguished. 

Arunachala Pillai x, Vythialinga Mudaliyar, [1882] IL. L. R, 6 
Mad., 27. referred to. 

Hel , that the general proposition laid dowu in the case of Alagappa 
Chetty x Vellian Chetty, |1891) E L. k., 18 Mad., 33, to the effect that 
the manager cannot sue without joining all those fa/ereste? with him, 
if literally construed, went too far, 
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Shamratht Singh and others x. Kishan Prasad and others, |1907} I. 
L. R., 29 All., 3u, reversed. l 

APPEAL froma judgment and decree of the High Court 
of Judicature “or the North-Western Provinces, Allahabad, 
reversing a judgment and decree of the court of the Subordi- 
nate Judge of Ghazipur. 


The frst court decreed the suit of the plaintifs (ap- 
pellants), and the High Court, on appeal, dismissed it. The 
main question for determination in the appeal was, whether 
the suit was barred by the law of limitation ? 


Kishen Parshad, Bishun Parshad and Jamna Parshad, 
plaintiffs, together with their sons and grandsons, constituted 
a joint Hindu family, governed by the Mitakshara law. 
They were managers of the family, and as such, carried on 
the family busines; of bankers and merchants under the name 
and style of “ Manorath Bhagat Dhian Ram.” 

Shamrathi Singh, Mahadeo Singh, and Rajnandan 
Singh, the first. three defendants (respondents), together 
with their sons, constituted another joiit Hindu family 
governed by the Mitakshara law. 


In 1894, the first three defendants, named above, conclud- 
ed an agreement with the three plaintiffs aforesaid, by which 
the latter agreed to lend money: to the former and to open a 
credit account for them in the books of the said firm of 
Manorath Bhagat Dhian Ram. It ‘was further agreed that 
any one or more of the said three defendants would have 
power to act on behalf of the rest with the said three 
plaintiffs.. 

The money dealings between the parties lasted for some 
years. On the gth August, 1901, the three defendants 
adjusted the account and struck the balance due from them. 
The money dealings, however, continued up to 6th January, 
1903, on which date the three defendants paid Rs. 500 to the 
firm: 

On the 3rd June, 1904, the three plaintiffs instituted the 
suit, giving rise to the appeal, in the court of the Subordinate 
Judge of Ghazipur, to recover the said debt against the 
three above named defendants and other members of their 
family. 
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The defendants did not deny the debt, but contended, 
among other things, that the suit was bad for non-joinder in- 
asmuch as all the members of the plaintifl’s family were not 
joined in the suit. The three plaintiffs maintained their right 
to sue alone, but merely to remove the objection they applied 
to the court, on the 22nd August, 1994, for leave to amend 
the plaint by adding the remaining members of the joint 
family as parties to the suit. The court allowed the amend- 
ment, which was made on the 8th September, 1904. The 
defendants then pleaded that the whole claim of the plaintiffs 
was barred by time because some of the plaintiffs were made 
parties to the suit after the expiry of the period of limitation. 


Of the issues fixed for trial, only the following are material 
for the purpose of this report :— 

1. Whether it is necessary to make other members of the 
family parties to the Suit, if so, what persons have not been 
made parties, and what is the result of such omission ? 


3. Is the plaintiffs suit barred by time as against all the 
defendants, or the defendants aforesaid ? 


The Subordinate Judge delivered his judgment on the 
24th September, 1904, and decreed the claim of the plaintiffs 
with costs. 

He held that the original plaintiffs were the managing 
members of the joint family, and, as such, were entitled to 
institute the suit in their own names alone, on behalf of 
themselves and the other members of the family. In that 
view, it was not necessary, jn his opinion, that all the mem- 
bers of the family should be made parties to the suit, or that 
it should be brought on behalf of all of them. The parties, 
added as plaintiffs by the order of the 8th September, 1904, 
made on the application, dated the 22nd August, 1904, were 
in fact, unnecessary parties to whom the provisions of the 
Limitation Act (section 22, Act XV of 1877), did not apply. 
For those and other reasons the Subordinate Judge found, 
on the third issue, that the suit of the plaintiffs wás not 
barred against any of the defendants. 

The defendants, thereupon, appealed to the High Court, 


which delivered its judgment on the 2nd February, 1907. 
The learned Judges of that Court agreed with the finding of 


VOL. VIII.) PRIVY COUNCIL. 259 


the Subordinate Judge that the three plaintiffs, aforesaid, were 
managers of the joint family, and brought the suit as such, 
but they held that the managers alone could not maintain 
the suit, and that the suit was barred by time when the 
added plaintiffs were brought on the record. They accordingly 
allowed the appeal, reversed the decree of the Subordinate 
Judge, and dismissed the suit with costs. For a full report 
of the judgment see 

Shamrathi Singh and others v Kishan Parshad and others, [1907] 

I. L. R., 29 All, 311. 
The plaintiffs, then, appealed to His Majesty in Council. 


De Grupther, K. C, and B. Dube, for the appellants : 
This is a suit on an account stated, and article 64 of 
schedule IL of the Limitation Act (XV of 1877) applies. 
There have been further dealings between the parties, and 
the last amount paid by the respondents was, on the 6th 
January, 1903, The suit Is, therefore, within time even on 
the Sth September, 1904, when other members of the appel- 
lants’ family were tnade parties to the suit, under article 85 of 
the Act Ifthe latter article is not applicable, the suit fails 
under one or other of the Articles 57, 59, 115 and 120, of the 
Act. But the appellants, who were the managers of the family 
business, and with whom the respondents made their con- 
tract, can alone bring the suit in respect of the breach of that 
contract. The contract was made with the firm of “ Manorath 
Bhagat Dhian Ram,” the managers of which are entitled 
to sue, The addition of the other members of the family, 
as parties to the suit, does nut bring the case under section 22 
of the Limitation Act, as they were not necessary parties. 
The case is one of mis-description, and not of non-joiuder, 
and the suit is not barred under that section : 


Rasturchand Bahtradas v. Sagarmal Shriram, [1890] I. L. Ra 17 
Bom., 413. ; 


Piagi Lal y. Marwell, [1885] 1. L. R, 7 All, 284, at p. 287. 
The High Court has relied upon the case of 


K. P. Kanna Pisharody v. V. M. Narayanan Somayajipad, [1881] 
1. L. R., 3 Mad., 234, : 


which is distinguishable as the suit there was for the 
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recovery of property, and the decision related to the question 
whether one or more of the co-owners can sue without making 
all the co-owners parties to the suit. Another case relied 
upon by the High Court is the case of 


Kamsebuk v. Ramlull Koondoo. [1881] 1. L. R., 6 Cal., 815, 


where the suit was brought by some of the contractors with- 
out joining the remaining co-contractors. These cases are not 
applicable. The Calcutta case is treated as a leading case 
and has been followed in subsequent cases. 


[LORD MACNAGHTEN: The Managing members of the 
joint family were sufficient to bring the suit. ] 


Their Lordships stopped the Counsel, who referred to 

Gan Savant Bal Savant vy. Narayan Dhond Savant, [1883] I. L. R., 
7 Bom., 467, at p. 471. 

Nasrayin Gop Hubby v. Pandurang Ganu, [1881] I. L. R , 5 Bom, 
685. 

Ranayya x, Venkata Ratnam, [1893] I. L R., 17 Mad., 122, 

Alagupha Chetti x. Vellian Chetti, [1894] I. L. R., 18 Mad., 33. 

Arunachala Pillai v. Vvthialinga Muduliyar, [1882`° I. L. R., 6 Mad., 
27, at p. 28. 


‘The Code of Civil Procedure [1908]. by Woodroffe and Ameer AH, p. 
527. p 

Koss, for the respondents: Article 120 of schedule II 
of tne Limitation Act (XV of 1877) does not apply. 


[LORD MACNAGHTEN : Their Lordships do not want to 
hear you on this point.] 


The appellants are not entitled to Maintain the suit 
without joining the other members of the family as parties, 


Hart Gopal Gokaldas Kushabashet, [1887] I. L. R., 12 Bom., 1 58, 


Augamuthu Pillai v. Kolandavelu Pillar, (1899) T. L. R., 23 Mad.. 
190, at p. 19d. 


4nd when the other members were joined the sujt was barred 
under section 22 of Act XV of 1877, 


r 


[Lorn ROBSON : In neither of these cases the action was 
brought on a contract made by the manager of the joint 
family.] 
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To recover auy portion of the family property all members 
must join in the suit ; 


Mayne on Hindu Law and Usage, (7th Edition), section 298, p. 379 


[LORD Mersey referred to p. 381 of Mayne’s Hindu 
Law. | 


All the members of a joint family must be joined as 
parties in a suit to recover joint family debt ; 


> lidas Kevaldas v. Nathu Bhigi in (1883) L L. R, 7 Bom, 217; 
Ramsebuk v. Ramlall Koondoo, [1881] I. L. R., 6 Cal, 815, at p. 85. 


De Gruyther, K. C, nnd B. Dube, were not called upon to 
reply. i 

The judgment of their Lordships was delivered by 

Lorp RoBsON.—The question to be determined in this 


appeal is whether or net the suit is barred by the Indian 
Limitation Act of 1877. 


There is no doubt that when first brought, it was well 
_ within the statutory period of three years, but it is contended 
by the respondents that it was not then brought by all the 
prop r and necessary plaintiffs, and that afterwards, when 
the record was amended in that respect, the statutory time 
had expired. 


The suit was commenced by the first three plaintiffs on 
the record. They are the managing members ofan undi- 
vided Hindu joint family governed by the Mitakshara law, 
and, as such managing members, they carry on the business 
of money-lenders together at Hanumanganj in the district of 
Ballia, as a firm, under the name and style of Manorath 
Bhagat Dhana Ram. 

_ The other members of the joint family do not participate 
in the management of that business or “shop” as itis called, 
and the loan transactions out of which the claim arises were 
negotiated and concluded by the members of the said firm 
alone, with the first three defendants, who are also members 
of another undivided Hindu family. 

‘The accounts between the parties began in 1895, and 
balances were periodically agreed between them until the 9th 
August, 1901, when the last balance was struck and the 
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period of limitation began to run. On that date the defen- 
dants duly acknowledged the correctness of the balance then 
appearing in the plaintiffs books, and executed a sarkhat or 
agreement admitting it to be due and payable by them. It 
is found by the learried Subordinate Judge that this agree- 
ment was made between the defendants and the first three 


_ plaintiffs, who accordingly - brought their action for the 


balance in question on the 3rd June 1904. The defendants 
objected that all the members of the family to which the 
plaintiffs belonged ought to be joined with them as plaintiffs, 
On the 22nd August, 1904, the original plaintiffs, while 
denying that the other members of the family were necessary 
parties, and alleging themselves to be the proprietors and 
managers of the’firm, yet witha view to removing the defen- 
dants’ objection for what it was worth prayed for leave to 
add the other members of the family as’ plaintiffs. Leave 
was accordingly given, and the amendment was made on the 
Sth September, 1904. By this time the three years allowed 
by Act XV of 1877, 2nd schedule, article 64, had expired, and 
it became necessary to determine whether or not the addition- 
al plaintiffs were really necessary parties, because if not, the 
suit had always been properly constituted and the time under 
the statute stopped running on the 3rd June, 1904, within the 
three years. 

The learned Subordinate Judge of Ghazipur decided in 
favour of the plaintiffs, but the High Court for the North-. 
Western Provinces reversed his judgment. Their Lordships 
are of opinion that the juigment of the learned Subordinate 
Judge ought to be restored. 


The Indian decisions as to the powers of the managing 
members of an undivided Hindu joint family are somewhat 
conflicting. It is, however, clear that where a business like 
money-lending has to be carried on in the interests of the 
family as a whole, the managing members may properly be 
entrusted with the power of making contracts, giving receipts 
and compromising or discharging claims ordinarily incidental 
to the business. Without a general power of that sort, it would 
be impossible for thè business to be carried on at all, and 
there -is no reason to doubt the correctness of the finding of 
the learned Subordinate Judge that the first three plaintiffs 
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here were in fact entrusted with, and regularly exercised, 
such a power in regard to this. money-lending business. 
He finds in broad terms that all the business relating to the 
shop had been carried on in the names of the first three 
plaintiffs only, and that all law suits relating to the shop, or 
the family, had also been instituted in their names alone. 


Is there any principle of law, or any custom applicable 
to a case like this,-according to which the managing members 
of a Hindu joint family entrusted with the management ofa 
business must be held incompetent to enforce at law the 
ordinary business contracts they are entitled to make or 
discharge in their own names ? The defendant is, of course, 
entitled to insist on all the persons with whom he expressly 
contracted being made parties to the suit, and that was done 
in the action as originally framed in this case. There were 
no other parties to the contract of the oth August, 1901, than 
the respondents and the first three plaintiffs. The respon- 
dents are demanding, however, that persons who are incom- 
petent to interfere in the business of the contract, or to give 
a receipt under it, and are merely interested in its profits 
shall be treated as parties necessary to its enforcement. The 
High Court thought there was much to be said in favour of 
the view taken by the court below, but considered the 
matter concluded by authority. They cited the case of 
Kathusheri Khanna v. Vallotil Narayana (1), which wasa 
case turning on the co-ownership of land. The co-owners 
were an association of individuals of which only some brought 
"the action while others supported the defendants, KNIGHT, 
C. J., held that all the co-owners in such a case must join and 
that they could not invest the managers of their property 
with the right to sue in their own names or in a representative 
capacity. Their Lordships think that this proposition, thus 
broadly stated as to co-ownership, cannot be applied to the 
managing members of a business carried on for an undivided 
Hindu joint family. It was not so applied in the later case 
of Arunachala Pillai v. Vythialinga Mudaliyar (7), where 
it was stated that the managing member of an undivided 
Hindu family suing as such, is entitled to bring a suit to 

(1) [1881] I. L. R, 3 Mad., 234. 
(2) [1882] I. L. R., 6 Mad., 27. 
37 
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establish' a right belonging to the family without making the 
other members of the family parties to the suit. 


Stress was laid by the High Court on the judgment in 
Ramsebuk v. Rain Lal Koondoo (1). In that case a business was 
carried on for the benefit ofa Mitakshara family by a firm con- 
sisting of four members of the family. The action in question 
was brought by two only of the partners, and the other two 
were not added until after the period of limitation had expired, 
The Court held that the plaintiffs must fail because all the co- 
contractors had not been added as plaintiffs. GARTH, C., J., says, 
p. 824 : “if in this case it had been found in the court below 
as a fact that the contract was made between the defendant 
and the two original plaintifs only there would be no dif- 
culty in deciding in their favour, because the joinder of the 
other two plaintiffs would only have been a misjoinder 
which, by section 31 of the Code of Civil Procedure, is 
never now fatal to a suit.” Again (p. 825) the learned Chief 
Justice says : “the lower court has found in this case, that 
all the four plaintiffs were partners in the concern, and 
that the defendants contracted with all jointly.” It is to be 
observed that there were other members of the family who 
had an equal family interest in the profits of the business, 
but it was not suggested that they should be joined as plain- 
tiffs or that they were to be treated as partners tn the firm of 
managing members. In the present case, however, the de- 
fendants were originally sued by all the partners or persons 
with whom they had made their contract, and therefore they 
cannot avail themselves of Ramsebuk’s case as an authority 
in their favour. 


The same observations apply to the case of Luam-ud-din 
v. Liludhar. (2) There the decision simply was that, 
except in the case of an assignment by the other surviving. 
partner, itis not competent to one only of two or more 


' surviving partners to sue for a debt due to the firm, 


The decision in the case of Alagappa Chetty v. Velan 
Chetty (23), cited by the respondents, may be supported on: 
(1) [1881] I. L. R., 6 Cal., 815. 
(2) [1892] 1, L. R., 14 All, 524. 
(3, [1894] I. L. R., 18 Mad., 32. 
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the ground that the single plaintiff in that case was not 
shown to be the managing member of the family or to be the 
only partner or proprietor of the business with which the 
litigation was concerned. 


Their Lordships think, however, that the proposition there 
laid down to the effect that the manager cannot sue without 
joining all those ŝnzerested with him, if literally construed, 
goes too far. 


In the opinion of their Lordships, the original plaintiffs 
in this case were entitled, as the sole managers of the family 
business, to make, in their own names, the contracts which 
gave rise to the claim, and that they properly sued on such 
contracts without joining the other members of the family. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal shouid be allowed; that the decree 
of the High Court should be reversed with costs, and that of 
the Subordinate Judge restored. . 
The respondents will pay the costs of the appeal. 

J. M. P. Appeal allowed. 
Barrow, Rogers and Navii, Solicitors for the appellants. 


T. L. Wilson and Co, Solicitors for the respondents. 
[See Durga Prasad v. Damodar Das, [1909] I. L R, 32 All, 183.— 
ED. | l . 
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PIRTHI SINGH 
VEI SUS 


MARU SINGH AND OTHERS.* 


Bengal, Assam and N.-W. P. Civil Courts Act (XII of 1887), section 21 ` 
Jurisdiction—Agegregate value of reliefs claimed exceeding Rs. 5,000— 
Appeal to High Court, 


Where the plaintiff in a suit forsale on foot of a mortgage claimed 
also a declaration to the effect that certain prior encumbrances, on the 
property had been discharged, and paid court-fees upon both reliefs, the 
aggregate value of both exceeding Rs. 5,000, eld that the appeal lay to 
the High Court, and not to the District Judge. 

SECOND APPEAL from a decree of E. O. E. Leggatt, Esq., 
L C. S., District Judge, Saharanpur, modifying a decree of 
M. Maula Baksh, Subordinate Judge of Saharanpur, 


The plaintiff instituted a suit to recover the amount of 
rent due to him, which had been secured by a security bond 
in which immoveable property washypothecated. He sued 
for the recovery of the rent due which with interest amounted 
to Rs. 4,531-3-0 bysale of the property mortgaged in the 
security bond. The mortgagors and their descendants 
were made party defendants to this suit. This was prayer 
(6) of the plaint; valued at Rs. 4,531-3-0. There was, 
however, arother relief claimed, which was prayer (a) of the 
plaint and was valued at Rs, 4,938. The mortgaged property 
was at one time subject to two prior mortgages in favour 
of the predecessor-in-title of the remaining defendants. The 
plaintiff prayed as against these defendants that the said 
prior mortgages might be declared to have been satisfied 
and discharged. The valuation of the two prayers was thus 
Rs. 9,469-3-0. 

The court of first instance held that the prior mortgages 
had been discharged. It decreed the claim in respect of 
both the prayers. The prior mortgagees submitted’ to the 
decree and preferred no appeal. 


The mortgagors, however, appealed against the decree in 
so far as it granted relief (4) of the plaint against them. The 
S.A Na. 815 of 1919. 
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appeal was filed in the court of the District Judge. On the „CIVIL. 
appeal coming on for hearing before the District Judge, the- Coit. 
plaintiff, who was respondent in that court, raised a prelimi- — 


nary objection that no appeal lay to the District Judgeas the Pirthi pines 
valuation of the suit was over Rs. 5,000, The learned District Maru Sinek 
Judge overruled this objection, proceeded to hear the appeal 

on its merits, and modifed the decree of the court of first 

instance in respect of relief (6) by reducing the amount 

decreed. 


_ The plaintiff appealed. 


Sundar Lal (with him J. N. Chauart and Nihal Chand), 
for the appellant :: 


Under section 21 of the Bengal Civil Courts Act [XII of 
1887] the valuation of the sut? out of which an appeal arises 
determines the forum of the appeal and not the valuation of 
the appeal itself. In this case the valuation of reliefs (a) and 
(6) was much over Rs. 5,000, and though the defendants’ 
appeal in the court below was valued at less than Rs. 5,000, it 
is the value of the suit which should determine where the 
appeal lay. Both prayers (a) and (6) were substantive prayers 
in which different sets of defendants were interested, The 
court need not consider whether prayer (a) as against the 
prior ‘mortgagees should or should not have been made by 
the plaintiff. The court has to deal with the fact that he 
did-ask the two reliefs and that their aggregate valuation was 
over Rs 5,000. 

P. E. O'Conor (for Motilal Nehru, with him Durga Charan 
Banerjee), submitted that relief (a) was only auxiliary to relief 
(b) and the plaintiff need not have asked it, — 


[BANERJI, J, —But he did ask it in the plaint, and we must 
deal with the plaint as it is and not as it might have been. | 


The prayer in regard to relief (a) was perfectly unnecessary 
and the only substantive relief, that the plaintiff could have: 
got and did get was a decree for sale for Rs. 4,531-3-0 

, [BANERJI, J.—Relief (a) of the plaint against the prior mort- 
gagees was also a substantive relief. [t would affect the price 
which the sale of the property might fetch at the auction. ] 


` The pleader’s fee was paid on relief (4) only as the decree 
of first coyrt shows. The plea is a technical one and the 
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plaintiff wants to get behind the findings of fact which could 
not be touched in a second appeal. 

Sundar Lal, for the appellant, was not called upon to 

reply. 

The judgment of the Court was delivered by 

STANLEY, C. J—The only question in this appeal is 
whether or not the petition of appeal was properly presented 
in the court of the District Judge. The suit was brought by 
the plaintiff to recover the amount due on a security bond 
of the 17th of August, 1895, in which certain property was 
hypothecated. It is stated ir the claim that there were two 
earlier mortgages, one dated the oth of August,.1895, and 
another, dated the 7th of April, 1906. But in his plaint the 
plaintiff alleged that both these bonds were satisfied. The 
prayers in the plaint are (1) for a declaration that the 
amounts due on the two bonds, which we have mentioned 
above have been satisfied and discharged in full and the 
value of this claim is stated to be Rs. 4,938, and (2) that an 
order may be passed directing the defendants to pay to the 
plaintiff on foot of his security a sum of Rs. 4,531-3-0. There 
is a further alternative prayer that añ order in any case may 
be passed directing the defendants to pay the amount due 
to the plaintiff on foot of his security bond and for sale of 
the property hy pothecated in it, subject to the prior lien 
of the defendants 7-8 (that is, the mortgagees under the two 
earlier deeds) in case it be found that these bonds have not 
been satisfied. 

The court of first instance found that the two earlier 
mortgages were satisfied and gave a decree to the plaintiff 
in accordance with prayers t and 2 

An appeal was presented to the District Judge. An 
vbjection was raised by the plaintiff to the jurisdiction of. 
the District Judge on the ground that the value of the suit 
in the court of first instance largely exceeded Rs, 5,000, that, 
in fact the value of the suit in that court was the aggre- 
gate of the two sums of Rs. 4,938, and Rs. 4531-3-0, at which 
it was valued by the plaintiff. The learned District Judge 
overruled this objection. He states in his judgment: “It 
seems to me that the value of the suit must be taken to be 
the amount claimed under prayer (b) (r. e, the second prayer 


r 
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of relief, The only question in re prayers (a) and (c) was 
whether the property hypothecated for the lease money was 
burdened by prior encumbrances or not. These prayers 
affected not the amount which would be declared due to the 
plaintiff but only the extent to which that amount might be 
realised out of the sale proceeds of the hypothecated pro- 
perty.” The learned District Judge is no doubt right in this 
latter observation, but he seems to us to have overlooked 
the fact that the first prayer in the plaint is a prayer for 
a declaration that the two earlier mortgages were discharged 
and satisfied, and also the fact that the defendants 7 and 
8 were impleaded with a view to a decision by the court 
as tothe rights of these mortgagees. In view of this it 
cannot be said that the prayer fora declaration was merely 
ancillary to the main prayer in the suit or that it is not 
a substantial claim for relief as against the two earlier 
incumbrancers. The result of the decision in regard to the 
first prayer was to relieve the mortgaged property from any 
claim on foot of these mortgages and so to enhance the value 
of the security of the plaintift. 


As regards the tribunal to which an appeal is to be pre- 
ferred, section 21 of the Civil Courts Act is quite specific and 
clear. That section enacts that save as enacted by earlier 
provisions in the Act; which do not apply to this case, an ap- 
peal from a decree or order of a Subordinate Judge shall lie (a) 
to the District Judge where the value of the original suit in 
which or in any proceeding arising out of which the decree 
or order was made did not exceed Rs. 5,000 and (b) to the 
High Court in any other case. Here the value of the original 
suit according to the valuation put upon it by the plaintiff 
himself was in respect of prayer (a) Rs. 4,938, and in respect 
of prayer (0) Rs. 4,531-3-0. The value of the suit therefore. 
was unquestionably over Rs. 5,000. It may be that the first 
prayer was unnecessary. It was not obligatory upon the 
plaintiff to seek a declaration that the earlier mortgages were 
discharged; nor was.it obligatory upon him to implead these 
mortgagees, namely, defendants 7 and 8, but he has chosen to 
do so and has valued his suit accordingly. We have only to 
look—and the court below had only to look—at the value of 
the suit as framed, and that value largely exceeds Rs. 5,000, 
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CIVIL. For these reasons we allow the appeal, set aside the decree 
IQI, of the court below and direct that the memorandum of appeal 
Pirthi Singh be returned to the defendants-respondents with a view to 
t: its being presented to the proper court, As this question 

Maru Singh. ` : . 
was raised in the lower appellate court, the respondents must 


Stanley, C. J. pay costs of this appeal. 


A. S. l Appeal decreed. 
Civit. MUHAMMAD ABDUL RAHMAN KHAN 
1903- AND OTHERS 
Dermo, 3. Ver SUS 
Briain, J. MUHAMMAD KHAN.* 
BANERJI, J. Mahomedan Law—Pre-emption—talab-i-mawasibat—what is sufficient 


fo constitute, 

Tv say “ I am pre-emptor and my right extends to the land” is not 
sufficient to constitute a /«lab-i-mawasibat, within the meaning of the 
Mahomedan Law. Such claim must be found in the words which 
constitute the za/ab-i-mawasibat either in express terms or by implication. 
SECOND APPEAL froma decree of Babu Achal Behari, 
Extra Additional Subordinate Judge of Aligarh, reversing 

a decree of Pandit Pitambar Joshi, Munsif of Khurja. 
Abdul Majid, Sundar Lal and Karamat Husain, for the 


appellants. 
Abdul Raof and Motilal Nehru, for the respondent. 


The judgment of the Court was delivered by 


BONED: BANERJI, J :—In this suit which is one for pre-emption, 
two points have been raised on behalf of the ptaintiffii He 
claims to be entitled under the provisions of Muhammadan 
law, Healsoclaims under some custom not specified in 
his plaint. Upon the question of the Muhammadan law 
the court of first instance dismissed his claim. The court 
of first appeal has found in favour of the plaintiff. That 
court having disposed of the case upon the question of his 


right under the Muhammadan law, did not proceed to try 
ə 5. A. No. 1051 of 190! 
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the issue whether there was or was not any custom other 
than that of Muhammadan law of which the plaintiff could 
claim benefit. Asto the decision of the court upon the 
_question of Muhammadan law, we find ourselves driven to 
the conclusion that no right under that law has been acquired 
by the plaintiff. Wecannot find, as the Judge has done, 
that for the plaintiff to say “ I am pre-emptor, and my right 
extends to the land ” constitutes a ¢alab-i-mawasibat with- 
in the meaning of the Muhammadan law. He declares 
a right, but neither by express words nor by implication 
does he claim to exercise that right. Itis needless to go 
into the authorities, because it is abundantly manifest that 
such claim must be found in the words which constitute the 
talab-t-mawastbat either in express terms or by implication. 
The words used in the present case do not, in our opinion, 
constitute either an express claim or a claim by implication. 
`” There is a concurrence of authority upon the subject. “It 
is immaterial ” according to the Hedaya, “in what words 
the claim is preferred, it being sufficient that they imply a 
claim, ” and instances are given in-that book which imply 
such a claim. But we have nothing before us upon which 
it is possible to say that such a claim has been made or can 
be inferred. Mr. Justice Amir Ali in» his work upon 
Muhammadan law, Vol. 2, p. 597, following therein the last 
authority says, “ if a pre-emptor were to say to the purcha- 
ser,‘I am thy skafi, or pre-emptor, it would be void.” 
The reason of this is clear that a mere expression or 
declaration of his right does not of itself go to show that he 
wishes to enforce that right. We find ourselves constrained 
to overrule the court of first appeal upon this ques- 
tion and to hold that the plaintif bas not proved the 
first demand necessary under the Muhammadan law. But 
there still remains undisposed of by that court the claim 
based upon custom. As the court below decided the case 
solely upon the point whether the demand required by the 
Muhammadan law had been made, we remand this case to 
that court under, section 562 of the Code of Civil Procedure 
for trial upon the merits. 
) Appeal decreed.—Canse remanded, 
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VEISUS 


CHANDA AND OTHERS. # 


Civil Procedure Code (XIV of 1882), section 32—Action in ejectment’ 
—co-sharers refusing to join in suit impleaded as defendants — 
Non-jotnder—Suit maintatnable—Waiver. 


~~ All persons who have a joint interest must join in an action at law, 
but in equity, it is sufficient that all parties interested in the subject of 
the suit should be before the Court either in the shape of plaintiffs or 
defendants. 


Hence, in a suit for ejectment two of the plaintiff's co-sharers who 
had Jet in the defendant having refused to join were impleaded as defend- 
ants to the suit, 4e/d, that there was no non-joinder and ‘the suit was 
maintainable, Wilkins v. Fry 1 Mer., 244, 262, and Guru Prasad Roy v. 
Rao Mohan, 1 C. L. R., 431, referred to. Ghulam Mohiudin v. Khairan, 
I. L. R., 31 Cal., 786, distinguished. 


- Held, further that the objection, assuming the necessary parties were 
not before the court, not having been raised in the written statement and 
before the first hearing must be deemed to have been waived, 


“Action i in ejectment. 
j `The material facts of the case are as follows :— 


The plaintif, Ram Bukhsh, and two others, were owners 
of the house Jn dispute, ‘and the defendant Chanda was 
their tenant. The plaintiff brought this suit for ejectment 
of Chanda. The two other co-sharers were unwilling to join 
as plaintiff. He, therefore, impleaded them as pro forma 
defendants in the suit. The Munsif decreed the suit. The 
lower appellate court; however, on appeal, dismissed the 
suit holding that the suit was bad for non-joinder of parties 
inasmuch as the other co-sharers of the plaintif did not join 
in the suit. 


. The plaintiff. appealed. 
“Tej Bahadur Sapru, for the- appellant. 


The other co-sharers were pro forma defendants in the suit. 
The suit could not be said to be bad for non-joinder of parties, 


* S. A. No. 297 of 19<8. 
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There being no section in the Code of Civil Procedure, 1882, 
entitling the plaintifs to make the unwilling co-sharers, 
plaintiffs, the utmost he could do was to join them as 
pro forma defendants. In doing so the plaintiff has acted in 
accordance with the general practice as obtained both in 
India and in England. He relied on 


Wilkins v. Fry, [1816] 1 Mer., 244, 

Guru Prasad Roy v. Rao Vohan Mukhopadhya, [1868] i C. L. R., 431, 
Abdul Majid, for the respondent, in reply, cited 

Gholam Mohiuddin Hossein v. Khairan, [1904] 1. L. R., 31 Cal., 786. 
The following judgment was delivered by 


KARAMAT HUSAIN, J.—The plaintiff brought an action 
against the defendant for ejectment. In the 8th paragraph 
of his plaint he said, “ Defendants Nos. 2 and 3 are the 
plaintiff's co-sharers, but they did not join in the suit, on 
the other hand it appears that they avoid the suit to some 
extent. Hence they have been made pro forma defendants 
and the plaintiff is also legally entitled to do so.” The first 
relief sought by the plaintiff was a decree for absolute .posses- 
sion of the house against defendant No, 1, subject-to the rights 
of defendants Nos, 2 and 3. The pro forma defendants, No. 2 
and 3, made no appearance before the court of first instance 
which decreed the suit against defendant No. 1. The defendant 
No. 1 appealed to the lower appellate court. The first plea 
in the memorandum of appeal was that the court below was 
in error in decreeing the claim when the co-sharers who admit- 
tedly had let in the defendant did not join in the suit. The 
first contention urged was that as the other co-sharers did 
not join in the suit, the suit for ejectment cannot lie. That 
court gave effect to this plea and reversed the decree ox the 
authority of Golam Mohiuddin Hossein v. Khairan ("), 
The plaintif comes here in second appeal, and it is 
argued by his learned Advocate that as the pro forma 
defendants Nos. 2 and 3 were impleaded as defendants, the suit 
is maintainable. There was no section in the Code of Civil 
Procedure, Act XIV of 1882, which entitled the plaintiff to 
make defendants such persons as had a joint interest with 
him in -the subject-matter of the suit, but were not willing to 
join with him as plaintiffs. But that has ‘been the practice 

(1) [1904] I. L. R., 31 Cal., 786. 
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in these Provinces and is sactioned by the practice in England. 
In Wilkins v, Fry (1), it is remarked, “ All persons who 


' have a joint interest must join in an action at law, 


but in equity, it is sufficient that all parties interested 
in the subject of the suit should be befere the court 
either in the shape of plaintiffs or defendants.” In Guru 
Prasad Roy v. Rao Mohan Mukhopadhya ‘*), the first para- 
graph in the head note isin these terms. “Where a 
sum of money is due to a joint Mitakshara family one 
of whom refuse to join in suing the debtor the proper 
procedure for the other co-sharers is to sue the debtor for the 
whole amount, making the dissenting co-sharer a defendant. ” 
It is thus evident that there was no non-joinder of necessary 
parties, and that the suit should not have been dismissed on 
that ground. Assuming that the necessary parties were not 
before the court, but as no objection as to want of parties was 
taken in the written statement and before the first hearing, 
such objection under the provisions of section 34 of the Code 
of Civil Procedure, Act XIV of 1882, must be deemed to have 
been waived by the defendant. Thecase in I. L. R., 31 Cal. 
relied on by the lower appellate court, has no applicaticn to 
the facts of this case. In that case “ the suit was for what has 
been described as the partial ejectment cf the principal defend- 
ants, that is to say, the plaintiffs asked for kas possession to 
the extent of their share in the land jointly with the principal 
defendants.” Under these circumstances the learned Judges 
held that a co-sharer landlord is not competent to obtain a 
partial ejectment of the tenants to the extent of his share 
unless the tenancy has been determined by all the co-sharers.” 
The learned Counsel for the respondent argues that the real 
meaning of the first plea in the memorandum of appeal to 
the lower appellate court is that under the Indian Contract 
Act when a tenancy is created by three persons jointly as 
landlords, one of thern alone, as a matter of substantive law, 
is not entitled to eject. With this contention [am not con- 
cerned at this stage of the appeal. What I hold is that, as 
a matter of procedure, there was no non-joinder of: necessary 
parties, that all the necessary parties were before the court and 
that the lower appellate court was in crror in setting aside the 
(1) [1816] 1 Mer., 244, at p. 262. 
(2) [1878] 1 C. L. R., 431. 
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decree of the court of first instance on the ground of non- Civil. 
joinder, I therefore allow the appeal, set aside the decree of 1o69 
the lower appellate court and remand the case under Order EEF 
41, Rule 23 of the present Code of Civil Procedure, to the NAW eee 
lower appellate court, with directions to re-admit the appeal Chanda. 
under its original number in the register and to proceed to Karara 
determine it according to law. Fusain, J.’ 
P, D. Appeal allowed. 
NASIRUL HAQ AND OTHERS Coit 
DETSUS nes 


(QUI. 





FYAZUL RAHMAN AND OTHERS.” 
Febuary, 8. 


Mahomedan Taw Suit for dower—Conipromise—family arrangement Drs 
Transfer of expectancy — Transfer of Property Act UUE of 79821, STANLEY, C. 
section 6 (a). BANERJI J. 

Wherea Mahomedan wife brought a suit for dower against her 
husband which suit was compromised, the terms teing that the wife was 
given possession of some property in lieu of dower and the hushand 
retained possession of some other property for life, which in case of 
urgent necessity he was authorised to sell or hypothecate, and it was 
agreed that on the death of the wife persons who would be the heirs of both 
would be the owners of the properties ; and the wife predeceased her hus- 
band, who after that transferred certain properties in his own right and as 
heir of his wife, %e'a that the compromise was in the nature of a family 
settlement under which upon the respective deaths of the husband and 
wife, the property in which life estates were reserved to them should 
devolve upon their heirs, and there was nothing unlawful in such an 
agreement. There was no transfer or renunciation of an expectant 
interest or of a mere possibility. 

Semble, section 6 (a) of the Transfer of Property Act seems to strike at 
transfers of a mere possibility or expectancy not coupled with any 
interest or growing out of any existing property. It does not, for example, 
strike at agreements by expectant heirs, such as an agreement to divide 
a particular property in a certain way on the happening of a particular 
contingency. 

Ram Niranjan Singh v. Prayag Singh, I. L. Rẹ 8 Cal, 138, 

_ referred to. 

APPEAL under section 1oof the Letters Patent from a 
judgment of Mr. Justice KARAMAT HUSAIN, reversing a 


decree of Babu Nihal Chandra, Subordinate Judge of Morad- 
i l ° L, P, A. No. 82 of 1909. 
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abad, who confirmed a decree of Babu Jatindra Mohan Bose, 
Munsif of Nagina. 


Muhammad Ishag Khan, for the appe'lants., 
Sawhny (for Surendra Nath Sen), for the respondents, 
The judgment of the Court was delivered by 


STANLEY, C. J.—The facts of this case are not in dispute, 
They are these:—One Abdullah owned among other 
properties 10 biswas of the village of Nizam-ud.- dinpur and 
17% biswas of Tayabpur. His wife, Musammat Mubarak- 
un-nissa, brought a suit against him for the recovery of her 
dower of Rs, 10,000, and this suit was compromised and the 
compromise embodied in a decree of the 29th of August, 18809. 
The material portions of the decree ran as follows :— 

“The defendant, Abdullah, gives the whole of the undermentioned 
properties to the plaintiffs in lieu of Rs. 10,000 dower claimed by her. 
Now the plaintiff is the owner of the said properties, but the defendant 
will retain possession over 10 biswas of Nizam-ud-dinpur for his life ; the 
income of it will be appropriated by the defendant, and in case of 
urgent necessity he may hypothecate or sell his life estate in 5 biswas 
out of the said ro biswas ® ° ° On the death of the plaintif those who 
may be the heirs of both the plaintiff and the defendant will be the 
owners of the properties.” . 

Mubarak-un-ni-sa died on the 2sth of May, 1894, and was 
survived by her husband Abdullah. He, on the 19th of 
April, 1897, executed a usufructuary mortgage in favour of the 
defendant No. 1 of 4 biswas of Nizam-ud- dinpur and 2% 
biswas of Tayabpur. On the 2nd of April, 1899, he sold to 
the plaintiff 334 biswas out of the 5 biswas of Nizam-ud-dinpur, 
of which, according to_ his construction of the above- 
mentioned decree, he was the owner, and 1% biswas out of 
the other 5 biswas of the same village to which he claimed 
title by inheritance from his wife. Abdullah died in 1899, and 
on the 14th of June, 1997, the plaintiff brought the suit out of 
which this appeal’ has arisen for the redemption of the 
property mortgaged by Abdullah under the mortgage of the 
2nd of April, 1889. He impleaded the mortgagee and the 
heirs of Mubarak-un-nissa and Abdullah, namely, the 
defendants 2—13, who are their children and grand-children, 
These last mentioned defendants 2—13 disputed the right 
of the plaintiff to redeem the mortgage, contending that 
Abdullah had only a life estate in 10 biswas of Nizam-ud-dius 
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pur, and that the interest of the plaintiff. in the 5 biswas, 
which was transferred to him, came to an end with the 
death of Abdullah. It was further contended that according 
to the terms of the decree Abdullah relinquished his chance 
to succeed as an heir to any part of the estate of Mubarak-un- 
nissa, inasmuch as he agreed with her that “only those who 
might be the heirs of both himself and her would be the 
owners of her property on her death. 

The court of first instance dismissed the suit holding 
that under the compromise incorporated in the decree, 
Abdullah got only a life estate inthe 10 biswas and that he 
relinquished his right of inheritance to his wife as to the 
properties comprised in the decree. 

An appeal was preferred and before the lower appellate 
court it was admitted that Abdullah had only a life estate 
in a Io biswas share of Nizam-ud-dinpur, but it was contended 
that on the death of his wife he inherited 214 biswas out of 
the remaining 10 biswas. The decree of the court of first 
instance was upheld. 


A second appeal was then preferred and the learned Judge 
of this Court before whom it was argued, reversed the 
decisions of the courts below holding that the agreement 
on the part of Abdullah to relinquish his chance to succeed 
Mubarak-un-nissa was void and unlawful, and that the court 
had no jurisdiction to pass the decree, on its basis, of the 
2oth of August, 1889, under section 375 of the Code of Civil 
Procedure (Act No. XIV of 1882). The Court held that the 
decree of the 29th of August, 1889, so far as it debarred 
Abdullah from inheriting his share in the assets of Mubarak- 
un-nissa is a nullity, and that Abdullah's representative in 
interest is not bound by it, and accordingly that Abdullah, on 
the death of Mubarak-un-nissa inherited 234 biswas out of 
to biswas of Nizam-ud-dinpur, and that the plaintiff as a 
purchaser from him is entitled to redeem the entire mortgage. 
We may point out that Abdullah could not inherit more than 
a sixth of the share of his wife, and nct a fourth, as stated by 
our learned brother. There being children of the marriage, 
his share according to the Muhammadan law would only be 
one-sixth. This, however, is of no importance so far as 
regards the present appeal. 
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CIVIL, ‘From the decision of our learned brother this appeal has : 
[iie been preferred. under the Letters Patent. In_his judgment: 
ET the authorities bearing on the subject of the right of a, 
Nasirul Haq 
he Oe Muhammadan to relinquish his chance of succeeding as an. 
F yazul heit to the estate of a living person are reviewed. We do.' 
Rahman. 


a not think it necessary in the view which we take of the facts: 
edie C. J: 
p: 


~ 


to refer particularly to all the authorities. In the case of- 
Mussamut Hurmut-ool nissa Begum v. dllahdia Khan and: 
another (*), their Lordships of the Privy „Council held that ; 
according to the Muhammadan law there may bea renun-., 
ciation of the right to inherit. The ruling has not, so far. 
as we are aware, been questioned by their Lordships in any; 
subsequent case. The ruling was, however, prior to the pass-:”. 
ing of the Transfer of Property Act, and it may be that that ; 
Act has some bearing upon the question, as was held by 
JENKINS, C. J.. AND BEAMAN, J., in Swnsuddin Goolam Husein. 
v. Abdul Husein Kalimuddin (°). In that case it was held that.. 
the chance of an heir-apparent succeeding to an estate is under 
Muhammadan law neither transferable nor releasable, that- : 
it is only by application of the principle that equity considers 4 
that done which ought to be done that such a chance. can,» 
ifat all, be bound. In Kuahi Mamod v Kunhi Moidin. (8), - 
decided long subsequent to the passing of the Transfer of.» 
Property Act, it was held by COLLINS, C. J. and PARKER, J., 
that the renunciation by a Muhammadan of his-chance of =: 
succeeding to an estate was valid. In that case the plaintiff, ..- 
in consideration of Rs. 150, which was paid to him by his 
mother in respect of the share in her estate to which he would 
become entitled on her death, admitted that he had no longer . 
any right to her property. The learned Judges held that. - 
“prima facte, there is nothing illegal in the transaction” and . - 
in the absence of clear proof that it is forbidden by Muham- `- 
madan law, they thought that the plaintiff should be held. . 
to be bound by it. we. 


There is no doubt a conflict of decision in the High 
Courts in India upon this question, but is it necessary in this e 
case to determine it? We think not. Prior to and at the: 
date of the decree of the 29th of August, 1889, Abdallah was: p 

(1) [1871] 17 W. R. 108. (2) [1906] I. L. R., 31 Bom., 165. l 
(3) [1896] I. L. F.. 19 Mad., 176. 
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the absolute owner of the property affected by that decree. 
His wife claimed her dower. They had children, and an 
arrangement was come to, whereby the wife accepted in lieu 
of her dower a life estate in portion of the property of her 
husband, and Abdullah accepted a life estate in other portfons 
of his property, and subject to the life estate the pronerties 
were settled upon the children of the marriage. This was in 
the nature of a family settlement. Both Abdullah and Muba- 
rak-un-nissa agreed that upon their respective deaths the 
property in which life estates were reserved to them should 
devolve upon their heirs. There is nothing, so far as we are 
aware, unlawful in such an agreement. There was no trans- 
fer or renunciation of an expectant interest or of a mere 
possibility. The court, which passed the decree upon the 
compromise, considered it lawful and passed a decree in 
accordance with it. It appears tous that the decree debarred 
Abdullah, or any one claiming under him, from successfully 
asserting a title to any interest in the property outside and 
beyond the life interest which was reserved to him. Having 
taken benefits under the compromise it was not open to him, 
nor is it open to any one claiming under him, now to impugn 
the validity of the transaction or deprive the heirs of the rights 
and interests conferred upon them not merely by Abdullah 
but by Mubarak-un-nissa. Section 6 (a) of the Transfer of 
Property Act merely provides that“ the chance ofan heir 
apparent to succeeding to an estate * * * or any other mere 
possibility of a like nature, cannot be transferred.” This 
clause seems to strike at transfers ofa mere possibility or 
expectancy not coupled with any interest or growing out of 
any existing property. It does not, for example, strike at 
agreements by expectant heirs, such as at agreement to 
divide a particular property in a certain (vay on the happen- 
ing of a particular contingency (see Ram Nirunjun v. Pravag 
Singh (7), 

For these reasons we think that our learned brother was 
wrong in reversing the decrees of the lower courts. We 
accordingly allow the appeal, set aside the decree of the 
learned Judge of this Court and restore the decree of the 
lower appellate court with costs in all courts. 


Appeal decreed, 
(1) [1881] 1. L. R, 8 Cal., 138. 
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-SUKHDAI 
Versus 
KEDAR NATH.® 
Hasements Act (Vof 1882), section 13—FEasements of necessity—twhat ts 
—coniemence, 


An easement of necessity is an easement without which a property 
cannot be used atall and not one merely necessary to the reasonable 
enjoyment of the prcperty. Wheeldon v. Rurrows, 12 Ch. D., 31, 
followed. 


Certain property was partitioned between two co-owners. The house 
allotted to the defendant was surrounded by land allotted to the plaintiff. 
It was found that it was necessary for the defendant for the reasonable 
enjoyment of his house to pass over the plaintiffs land but that a door 
could be opened on defendant’s land which, however, would diminish the 
utility of the house, 4e/d@ that the defendant was not entitled to the right 
of way claimed, inasmuch as the user of that right was not absolutely 
necessary for the benefit of his share of the house. 

FIRST APPEAL against a decree of Babu Srish Chandra 


Basu, Subordinate Judge, Allahabad. 
Application for execution of a decree for partition. 


On December 19, 1908, a decree was passed for parti- 
tion of moveable and immoveable property which among 
other things provided that the plaintiff should have a two- 
third share in the immoveable property and ordered “ that 
the plaintiff should get possession of the house marked yellow 
and green in the map which is incorporated in the decree”, 
This house was only 25 feet wide, was surrounded by other 
houses .on three sides, and had a road to the north on which 
a door situate in the yellow portion opened. Upon the plain- 
tiff applying for execution of the decree in her favour, the 
judgment-debtor objected that the said door and the passage 
over the yellow portion to which it gave access should be 
kept open for his benefit. The Subordinate Judge allowed 
the objection and said :— l 

“ The defendant, however, has not lost by partition the easement 
over the other portion of the house for purposes ofl egress and ingress. The 


"E. F. A. No. 409 of 1909. 
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decree-holder cannot stop that by building a partition wall...No doubt, 
this right of passage will make the decree-holder’s share also almost 
useless, but I fear I cannot help it.” 


Plaintiff appealed, and on his behalf 
Bolye Chunder Seny. Lalmoni Dasi, [1887] 1. L. R., 14 Cal., 797, 
Kadombini Debi v. Kali Kumar Halder, [1899] 3 C. W. N., 409, 


were cited, and it was argued that the executing court was 
not competent to read any terms into the decree or recog- 
nise any right not reserved thereby, and that so long as 
there was unity of ownership, there could be no right of 
easement. KNOX and KARAMAT HUSAIN, JJ., remitted the 
following issue to the court below, viz., “1s the doorway over 
which the lower court has granted a right of passage the 
only possible means of egress and ingress to the defendant's 
property >” The finding returned was to the following 
effect :— 


“At any rate | donot think there i» any other such convenient 
possible means of ingress and egress to the house of Kidar Nath as to 
keep his house capable of residence. 1 may further remark that if a 
partition wall be erected to separate his share, his house will be unfit 
for residence on sanitary grounds.” 


S. C. Banerji, for the appellant, contended that the court 
-below had confounded convenience with necessity and 
relied upon 


Union Lighterage Co. v. London Graving Dock Co., {1902} 2 Ch., 
557) 575 

kay v. Haseldine, |1904) 2 Ch., 17. 

Goddard on Easements, (ed. 6,) pp. 38-9. 

Gale on Easements, (ed. 8,) p. 172. 


Peacock on Easements, (ed. 2,) p. 21. 


Wutsler v. Sharpe, [1893] I. L. R., 15 AIL, 270, 292. 


Sundar Lal, for the respondent, urged that the map 
clearly showed that the portion of the house allotted to the 
defendant could not be enjoyed as heretofore if he were not 
permitted to use the old passage and had to pull down some 
walls and fill upa well. It would practically amount to a 
rebuilding of the house. The easement therefore was one 
of necessity. 
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S. C. Banerji, in reply, submitted there was no question 
of rebuilding the house, and no authority in favour of the” 
contention that the old conditions should be completely ` 
maintained. The casein 2 Ch., for 1904, supported the oppo- 
site view. 


T e judgment of the court was delivered Fy 


KARAMAT HUSAIN, J.— One Sukhdai got a decree for: 
a portion of certain buildings and the rest was given to 
Kedar Nath. It is admitted that the buildings before parti-. 
tion belonged to one owner and that the decree reserved ‘no 
easemeiit of way in favour of Kedar Nath. 


Sukhdai, in execution of the decree, applied for the 
possession of the share allotted to her, Kedar Nath objected 
that he had the easement of way over the doorway in ques- 
tion. The court below granted the easement claimed by him. 
Sukhdai appealed to this Court and her learned advocate 
contended that the court below, as an executing court, could 
not grant an easement whicly had not been awarded by the 
decree. We, by our order, dated the rith of July, rgro, 
remitted the following issue to the court below for trial :— 
Is the doorway over which the lower court has granted the 
right of passage the only means of egress and ingress to the 
defendant's property ? 


The findings of the court below are to the effect that a 
door can be opened on the north, in Kedar Nath’s share, but 
that it will not be convenient inasmuch as the utility of 
the house will be very much reduced, and that excepting the 
doorway in- question there is no other possible and con- 
venient means of egress and ingress to the share’ of Kedar 
Nath. The learned advocate of Sukhdai urges that the 
findings fail to establish an easement of necessity which 1S 
founded upon absolue necessity and not upon a more con- 
venient use of the dominant tenement. This contention of 
the learned aivocate in our opinion is sound, 


The English law on the subject is that an easement of 
necessity arises only when it ts abso/utely necessary and not 
when it is’ necessary to the reasonable enjoyment of the 
dominant tenement. 
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The leading case on the point before us is [Vheeldon v. 
Burrows (1), and was followed in Union Lighterage “Company 
v. London Graving Dock Company (*), in which at page 573 
we find the following passage :— 

“In my opinion an easement of necessity such as is referred to, 
means an easement without which the property retained cannot be used 
at all, and not one merely necessary to the reasonable enjoyment of that 
property.” 

The: cases of Wheeldon and Union Lighterage Company. 
are referred to in Ray v. Huseldrne (*), and as the judgment 
of KEKEWICH, J.,1s highly instructive, we quote the following 
portion therefrom :— 

“Tf a vendor of land desires to reserve any right in the nature of an 


easement for the benefit of his adjacent land which he is not parting 
with, he must do it by express words in the deed of conveyance.” 


That is settled law, and expresses the result of the deci- 
sion in Wheeldon v. Burrows (*), where the Court of Appeal 
affirmed the decision of BACON, V. C. That is the general rule, 
but the rule is subject to certain exceptions. One of them 
is the well-known exception of an easement of necessity, that 
is to say, where the enjoyment of the alleged right over the 
adjoining land is necessary to the property which is not 
conveyed, then the court will consider the easement as 
impliedly reserved, though it has not been reserved by 
express words. Such easement, or right in the character 
of an easement, may be a right to the access of light to 
a particular window. In a large majority a window which 
lights a room is deemed necessary to the lighting of that 
room and is, on the whole, essential to the comfortable 
enjoyment of that room, but it does not follow that the 
right to access of light is an easement of necessity. Where 
are you to draw the line? Suppose the blocking up of the 
window largely interferes with the comfort and enjoyment of 
the room, is the grantee of the adjacent land entitled to block 
it up, or does the exception stand? It seems to me that the 
ine to be drawn is pointed out by STIRLING, C. J., in Union 
hterage Co. v. London Graving Dock Co. (4). His Lordship 
(1) [1879] 12 Ch. D., 31. 

(2) [1902] 2 Ch. D., 557. 
(3) [1904] 2 Ch. D., 17. 
(4) [1902] 2 Ch. D., 557, 571. 
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makes a distinction between an easement of necessity and an 
easement necessary to the 1easonable enjoyment of property. 
After referring to the two rules laid down in Wheeldon v. 
Burrows (+) and the exception thereto, he says :— 


“ The’ appellants did not dispute that there is no express reservation 
in the conveyance tothe plaintiffs, but they contended that the easement 
claimed by the defendants is`an “easement of necessity ” within the 
recognised a tothe second rule. Now, in the passages cited, the 
expression ‘way of necessity’? and ‘easement of necessity’ are used in 
contrast with the other -expre:sions, ‘easements which are necessary to 
the reasonable enjoyment of the property granted’ and easements . 
necessary to the reasonable enjoyment of the property conveyed,’ and 
the word ‘necessity’ in the former expression has plainly a narrower 
meaning than the word ‘necessary’ in the latter. In my opinion an 
easement of necessity such as is referred to means an easement without 
which the property retained cannot be used at all,and notare merely 
necessary to the reasonable enjoyment of the property.” 


Then after pointing out that the light in Wheeldon v. 
Burrows was reasonably necessary to the enjoyment of tne 
workshop, he says :— 

So here it may be that the tie-rods which pass through the plaintiffs 
properly are reasonably necessary to the enjoyment of the defendant’s 
dock in its present condition, but the dock is capable of use without them, 
and I think that there cannot be implied any reservation in respect of 
them ‘That seems to me to draw the distinction between what is absolutely 
necessary and what is reasonably required for the enjoyment of the 
land or building as it stands. In my judgment this isa window to which 
the access of light cannot be reserved by implication upon the ground 
that the light ts necessary to the pantry. It cannot be that there is any 
necessity by reason of its being used as a pantry, since it can be used 
for some other purposes. It cannot be said that a special use of lighi 
attaches toitasa pantry, and to say, as the defendant does, that the 
access of light to that window is reserved to him by necessity is giving to 
the word ‘necessity’ a meaning which it does not bear in this connection.” 


The reason of the law that there must be absolute necessity 
is very well stated by Goddard. He says :— 


In support of this view, the name by which they are known—easement 
uf necessity— points to the fact that there must be adso/ufe necessity befor 
the law will compel a land-owner to submit’to so detrimental a right a 
easement in his land—a right sin reality though not in theory i 
on his land against his will. It must be borne in mind how de 
generally itis to an estate to be burdened with an easeme 


(1) [1879] 12 Ch., D., 31, 49 
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nuisancè it is to an owner of land to have another person walking at 
his pleasure over a field, or digging through the surface, or erecting a 
steam-engine thereon, and how such rights may prevent building on land 
or using it in many of the ways the owner may desire.” Pp 38, 39, 6th 
edition. 

The above rule of the English law, so far as partition 
of land is concerned, is enacted iq the following portion of 
section 13 of the Indian Easements Act (Act No. V of 1882), 


“ Where a partition is made of the joint property of several per- 
sons,— 


(e) Ifan easement over the share of one of them is necessary for 
enjoying the share of another of them, the latter shall be entitled to such 


asemeni oe ornen e E a a wes E E S varies waa ewuaneee 
“ The easements mentioned in this section cliuses (a), (c) and om are 
called easements of necessity.” 


It may be noted here that the Indian Easements Act was 
extended to these provinces by Act No. VIIE of 1891 on the 
6th of March, 1891, and the case is governed by the Indian 
Easements Act. 


Reading the findings of the court below in the light of the 
provisions of section 13 as to easements of necessity, we hold 
that Kedar Nath failed to prove facts which would entitle him 
to the right of way claimed inasmuch as the user of that 
right is not absolutely necessary, for the benefit of his share of 
the house. He certainly can open a door towards the north 
for access to his share. It is contended by his learned advocate 
that with reference to the existing state of the building and 
without any alteration therein, the use of the doorway in 
question for access to his share of the building is absolute 
necessity. There is, however, no authority to favour the con- 


tention, and the share cannot be deemed to be absolutely 


useless without the right of way claimed. 


For the above reasons we allow the appeal, set aside the 
decree of the court below and disallow the objection of Kedar 
ath with costs. 


Appeal allowed. 
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RAJBANS BHARTHI AND OTHERS 
po owi -VEISUS 
KARYA BHARTHI* 
Sanyasis— Succession, right of—Mahant—Custom of the Math—Burden of 
. proof—LElection as Mahant—/urisdiction of court to set aside. 


Amongst Sanyasis it is usual to appoint Mah in/s, and there must be 
nomination during the life-time of a Mahant, or where there has not 
been such nomination, there must be election and confirmation by the 
neighbouring 4/ahanés and members of the sect. 

Held, therefore, that a claimant to a Mahantship in order to succeed 
must prove the custom of the w fh entitling him to recover the office and 
the property appertaining to it, and thata claimant who failed to prove his 
installation or confirmation was not entitled to a decrce for the office and 
property against, a person, alleging himself to have been a cela, who, 
whether with or without title, was in possession. 

When the Makants of the neighbourhood, according to custom, elected 
the defendant as Makant, no court had any power to set aside the deci- 
sion of the electoral body. 

FIRST APPEAL from a decree of the Subordinate Judge 
of Gorakhpur. 
* Suit for declaration. The court below decreed the suit.. 
Defendants appealed. 
T. Conlan, J. N. Chaudri and Sundar Lal, for the appellants.. 

Motilal Nehru and Madan Mohan Malaviya, for the res-- 
pondent, 

“The judgment of the Court was delivered by 

STANLEY, C. J.—The suit out of which this appeal has 
arisen was brought by the plaintiff, who claims to be the- 
Mahant of a Math situate in the village of Kanchanpur, 
in the district of Gorakhpur, for recovery of certain villages 
and shares in-villages and other property belonging to the 
Math. The first defendant, Rajbans Bharthi, is a rival 
claimant to the A7ahkantship, and the other defendants are, one 
a lessee, and the other a lessee and mortgagee of portions of 
the property of the fath, whio derive their title under Rajbans 
Bharthi. The Math belongs to the Sanpasi Nihangs (cë 
bates) and the properties which the plaintiff seeks to re 
admittedly belong to the Math. The earliest Ma: 
whom mention has been made is Puttan Bharthi. 


* F., A. No. 1430f got. 
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succeeded by his cela, Hardayal Bharthi, who in turn was 
succeeded by Padarath Bharthi. Padarath Bharthi was mur- 
dered by his che/a, one Ajudhia Bharthi, who is now undergoing 
a sentence of transportation for life for his crime. On the 
death of Padarath Bharthi, Khushal Bharthi succeeded to the 
Mahaniship, He had two disciples, namely, the defendant, 
Rajbans Bharthi, and one Bachchu Bharthi. Owing to alleged 
misconduct on the part of Rajbans Bharthi, he was not 
installed as Mahant on the death of Khushal Bharthi, but the 


junior disciple, Bachchu Bharthi, was selected in his. place.. 


The plaintiffs case is, that he was a che/a of Bachchu Bharthi, 
and after his death was nominated and duly installed aş 


Mahant. The defendant, on the other hand, denies that the | 


plaintiff was a chela of Bachchu Bharthi or that he was ever 
duly elected or installed as Makant, and says that he himself 
was 14 days after the death of Bachchu Bharthi duly elected 
and installed’ upon the gaddi as Makant. 


Of the issues framed in the court below our attention has 
been particularly drawn in this appeal to two only.* These 
issues are—(1) whether the plaintiff was a chela of Bachchu ?, 


and (2) whether the plaintiff was made Mahant in accordance - 


with the established custom and practice, or whether the defen- 
dant was installed as Makant in accordance with such custom 
and has been in possession of the property of the Math as 
Mahant since the death of Bachchu Bharthi? On both these 
issues the learned Subordinate Judge found in favour of the 

plaintiff. There are some facts which preceded the death of 
Bachchu Bharthi to which it may be well here to refer. 
Khushal Bharthi executed a will on the gth of August, 1882, 

appointing his successor to the Mahantship. In that will is 
a recital that the testator had become very old and blind 
and unable to walk, and that he could not look after the busi- 
ness of the //aka and household affairs. It recites that his 
disciple, the defendant, Rajbans Bharthi, was an able and. 
alified man and that he (the testator) had no other disciple 
hhim. He then by the will directed that Rajbans Bharthi 
after his death, get mutation of names effected in his 











be the owner of the gaddi and become the Mahant. 
ecution of this document, Rajbans Bharthi 
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appears to have become displeased, or to have had some 
difference with Khushal Bharthi, it may be that he was guilty 
of some misconduct unbecoming a disciple—for we find that 
a year after the execution of this will Khushal Bharthi execut- 
ed another will which is dated the 8th of August, 1883. 
It appears that the testator was totally blind at the 
date of the execution of this will and therefore largely 
dependant on others. Considering the language of this 
will we are disposed to think that it was not altogether 
the work of Khushal Bharthi himself. It recites that during 
the testator’s illness Rajbans Bharthi had had a document 
drawn up, “the contents of which were bad” and having 
told the testator that it was a will, had had it regis- 
tered on the testator’s admission. Then it recites that Rajbans 
Bharthi was “a very bad character,” that he does not serve 
devotees and perform service and cannot be allowed to remain 
in the place. After these recitals and a recital that Bachchu 
Bharthi is a good man and always engaged in devotion the 
testator, directed that after his death Bachchu Bharthi should 
be the absolute owner of the whole of his property and 
perform the worship and service of the gad t: Then followed 
a declaration that the testator should, during his life, be the 
proprietor of everything, and after his death Bachchu Bharthi 
and his disciple, if any, should be the absolute owners of the 
whole of his property. The testator thereby also cancelled the 
will of the 9th of August, 1882. A month after the execution 
of this second will Khushal Bharthi executed a deed of gift 


3) 


in favour of Rajbans Bharthi, in which a different reason is 
assigned for his change of mind in respect of the succession 
to the wath from that which appears in the second will. In 
this document the will of the 9th of August, 1882, is recited, 
the reason assigned for its execution being not any miscon- 
duct on the part of Rajbans Bharthi’ but a disagreement 
between Khushal Bharthi and him. The recital in the docu- 
ment runs as follows :—“Owing to some disagreement I canc 
led and quashed the said will by the will execyte 
favour of Goshain Bachchu Bharthi, my disciple an 








In this deed of gift after a recital that some arr 
should be made for the maintenance of Rajba 
Khushal Bharthi gives to him 32 bighas and 12 
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as .his absolute propetry. On the death of Khushal Bharthi, 
Bachchu Bharthi succeeded to the Mahantship under the will 
of the 8th of August, 1883, and continued to be Mahant up to 
the time of his death on the 14th of April, 1894. Accord- 
ing to the plaintiffs case, Bachchu Bharthi adopted him as a 
disciple when he was of the age of 8 or 9 years, and upon 
Bachchu Bharthi’s death he was elected and installed as 
Mahant at the thirteenth day ceremony when he was of 
the age of 12 or 13 years. The case of Rajbans Bharthi is, that 
the plaintiff was neither a disciple of Bachchu Bharthi, nor 
was he ever installed in accordance with the custom prevail- 
ing in regard to the election of Mahants of the Sanyasi 
4 sect. On the contrary he alleges that he himself was duly 
elected and installed as Makant at a meeting convened and 
held on the 14th day after the death of Bachchu Bharthi. 


It appears that no sooner had Bachchu Bharthi died than 

disputes arose between the plaintiff and the defendant, 

Rajbans- Bharthi. There was a disturbance over the disposal 

of the corpse of the Makant, each party claiming the right 

to dispose of it. To prevent disturbances the local police 

officer summarily made over the body to the plaintiff to be 

disposed of in the usual way by throwing it into the river, 
It may be well here to state what occurred as regards muta- 
tion proceedings ‘on the death of Bachchu Bharthi. On the 
and of June, 1894, the plaintiff, under the guardianship of one 
Ghurupuri, who was his natural father, presented an applica- 
cation in the Revenue Court for removal of the name of Bach- 
chu Bharthi and substitution of his own name as owner of the 
village Kanchanpur and other property belonging to the 
Math of Kanchanpur. In that application the death of 
Bachchu Bharthi is stated, and it is alleged in it that Bachchu 
left the applicant as his disciple and heir, and that since 
Bachchu Bharthi’s death the applicant had been in possession 
of the preperty and had performed the funeral ceremonies of 
he deceased. It is to be observed that in this application no 
ion whatever is made of the alleged installation of the 
cant as Mahant of the gaddi. This is a remarkable 
nif the plaintiffs case be true, that he was installed 
ant on the 13th day (April 27th) after the death of 
The defendant, Rajbans Bharthi, filed an objection 
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to this application on the 23rd of June, 1894, in which after 
several recitals the following statements appear. “Upon the 
death of his fellow disciple, Bachchu Bharthi, this objector’ 
performed funeral ceremonies and gave a Lhandara, and all 
the Mahanis of the Vaka of district Gorakhpur having assem- 
bled together, gave the sheet of a Ma/ant to this objector by 
reason of his being a competent disciple and a fellow 
disciple of the deceased, and by reason of his being in pos- 
session of the property and a lawful heir. This objector has 
been in possession of all the Mrlaks of the deceased and so 
forth. The objector then submits that he is entitled to have 
his name recorded in the Khewat Pattidari statement as 
owner in the place of Bachchu Bharthi, deceased.” We find 
from this document that the defendant, Rajbans Bharthi, set 
up his election and installation as Mahant within a very 
short period after the death of Bachchu Bharthi. The proceed- 
ings in the Revenue Court (where the possession of the 
appellant was found to be clear and undisputed) terminated 
in favour of the appellant under a compromise which had 
been made between Rajbans Bharthi and the plaintiff, through 
his father and guardian, Ghurupuri. This was apparently 
arrived at with the concurrence of some at least of the 
Mahants of the neighbourhood. The compromise refers to a- 
deed of the 2nd of ‘May, 1894, which it describes as a deed of 
inheritance and declares to be binding on both parties. This 
document is incorrectly described as an agreement, it is in 
reality a sort of solemn declaration of good intentions on the 
part of Rajbans Bharthi. In it he states that “with the advice 
of Makants, punches, tenants and servants of Bachchu Bharthi, 
he had been invested with the sheet of a Makant to-day,” 
that he had made the plaintiff Karia Bharthi his disciple, and 
that after his own death, Karia Bharthi should be the owner of 
the gada:. He gives assurances of his future good behaviour 
and a promise to act in certain matters on the advice of two 
Mahants, named respectively Sheosaran Bharthi, Wehan¢ of th 
gadd: of Kotwa and Sarabdawan Bharthi, Mahant of Bhardi 
a resident of Badhiamal and a Muafidar. The document 
contains the statement that Rajbans Bharthi had given 
bighas and 12 dhurs of land which he acquired under 
of gift from Khushal Bharthito Jageshar and Ram 
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sons and Sheodin Bharthi who was a chela of Rajbans Bharthi 

for maintenance. Of this so-called agreement the plaintiff 
says in paragraph 8 of the plaint that the defendant, Rajbans’ 
Bharthi, “dishonestly executed an agreement on the 2nd ‘of 

May, 1894, according to his own wish and desire, and thereby 
declared the plaintiff his disciple. On the strength of the 

said agreement, the defendant, first party, took an objection 
on the 23rd June, 1894, to the entry of the name of the plaintiff 

for which an application was made by Ghurupuri, on the 

2nd June, 1894. Subsequently the defendant, first party, 
dishonestly and in collusion with Ghurupuri, aforesaid, 

filed a petition of compromise on the 27th June, 1894, and 

caused his name to be entered in the revenue papers. All 
_—these proceedings were taken fraudulently during the time 

the plaintiff was a minor.” The plaintiff here charges not 

merely the defendant but his own father, Ghurupuri also, 

with fraud and collusion. We fail to find any evidence on 

the record to support these charges. It is difficult to under- 

stand what motive Ghurupuri could have had for supporting 

the claims of the defendant Rajbans to the detriment of his 

own son’s interests. In his evidence the plaintiff admits that: 
there was no disagreement between him and his father. He — 

says that he first heard of the compromise when mutation 
` of names was effected, but admits that he made no- inquiry 
as to why his father had executed the compromise. .“ There 
was never,” he says, “any disagreement between Ghurupuri 
and me, but when my father made the compromise he was 
my ill-wisher. My father has done no other act which might 
show that he is an ill-wisher.” The arrangement so entered 
into, whether it was binding or not upon the plaintiff, was 
acted upon ; the name of the defendant was recorded as owner 
and he has continued to collect the rents and manage the 
properties of the math up to the present time. The plaintiff 
endeavours to explain the fact that Rajbans had the control 
-management of property by the assertion that 4 or 5 
fter the zn ahwin ceremony he appointed Rajbans as 
He says, “ I appointed Rajbans 4 or 5 days after 
n ceremony. My servants and not I sent for 
hamandi Lal and Chandiman asked me to send, 
saying that he would do work..-Then he was 
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sent for and kept. Ghamandi Lal and others said. that 
Rajbans was a clever man and that he would make a good 
manager. I inquired nothing about Rajbans. But my ser- 
vants said that he was a bad character.” This seems to us a 
somewhat strange story, and particularly so when it is 
borne in mind that the plaintiff and Rajbans had but a few 
days before had a dispute over the disposal of the body of 
Bachchu Bharthi and were not on good terms. Is it not an 
after-thought invented to account for the undeniable fact of 
appellant’s possession of the math property for so many 
years ? We shall refer to this matter later on. Now it is 
clear from the evidence that on the death of Bachchu Bharthi 
two candidates were put forward for the ntahantshig—one 
the plaintiff, a lad of 12 or 13 years, who is a nephew and is 
alleged to have been a disciple of Bachchu Bharthi, and who 
was supported by a small coterie of Mahants, the other the 
defendant, Rajbans Bharthi, who had been a former disciple 
of Khushal Bharthi and who from the evidence had the support 
of a considerable number of influential Mahants. We think 
that it is just possible that some of the plaintiff's supporters 
may have taken time by the forelock and gone through the 
form of installing the plaintif on the gaddi on the occasion 
of the thirteenth day ceremony and forestalled the supporters 
of Rajbans who only assembled and installed him on the 
succeeding day. The initiation of a child of the tender 
age of seven or eight years as a disciple and the installa- 
tion as Mahant of the same child when he was of the 
age of but 12 or 13 years and could not possibly under- 
stand the duties and responsibilities of an ascetic and a 
Mahant probably struck some of the wiser heads among the 
electoral body as being absurd if not farcical. Seeing this 
they, in all probability, we think, arranged the compromise, - 
the terms of which appear in the document of the 2nd of 
May, 1864. This, we believe tobe the real genesis of the 
so-called agreement of the 2nd of May. The neighbouri; 
Makants conscious that the plaintiff-respondent, Karya 
some claim to the gaddr, and at the same time unwi 
put a mere boy into such a responsible position, an 
ready to their hands in the person of the appellan 
also had some claims as chela ofa former Mahant 
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doing so made terms with him both as to his successor and as 
to the manner in which-he should conduct himself in the office. 
On his accepting those terms they installed him. And we 
may remark those terms were in every way most proper, and 
such as would naturally be imposed by Mahants anxious 
for the well-being of the Kanchanpur shrine. Asto the date 
(May 2nd) that clearly was the date on which the “ agree- 
ment” was engrossed on stamp paper. It had evidently 
been drawn up on April 28th, as appears from the recital 
that appellant had “to-day” been invested with the sheet 
of a Mahant. Under the circumstances the agreement 
which the defendant sets up was not unnatural, namely, that 
Rajbans should succeed to the Mahaniship, make the plaintiff 
his chela and nominate the plaintiff as his successor. We 
may here observe that it is most unfortunate that the learne.l 
Subordinate Judge did not exercise his powers and enforce 
the attendance at the trial as witnesses of Ghurupuri, the 
father of the plaintiff, and Sheosaran Bharthi and Sarabdawan 

= Bharthi who are alleged to have b:en mainly instrumental in 
carrying out the compromise. The evidence of the two Mahants 
was of especial importance as they were the persons by whose 
advice the appellant, according to the “agreement” was to 
be guided and whom he therein empowers to punish him for 
disobedience. It appears that at the instance of the defen- 
dant, warrants had been issued for these parties, but they 
failed to attend. An application was made-to the court for 
the issue of a proclamation under section 168 of the Code of 
Civil Procedure, to secure their attendance, on the ground 
that their evidence was material and they were intentionally 
avoiding giving evidence. This application was resisted 
by the pleader for the plaintiff on the ground that the postpone- 
ment of the trial for the purpose of obtaining the attendance 
these witnesses “ was sought simply with a view to harass 
put the plaintiff to expense.” The learned Subordinate 
yielded to the argument of the plaintiff’s pleader and 
he following order on the application, “as with 
the statements of the pleaders for the parties no 
ound appears for issuing a proclamation, it is 
his petition be disallowed.” He does not find 
ion was made for the purpose of harassing 
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CIVIL. the plaintiff and of putting him to expense, In fact, he 
13 gives no intelligible reason for his refusal. Undoubtedly 
fe _ these three persons were material and necessary witnesses 
ae ai and ought to have been examined. Ghurupuri, the father 
<arya Bharthi of the plaintiff, as his guardian, entered.into the compromise. 
He could have informed the court of all the circumstances 
connected with it. He is, we are now told, dead, so that his 
evidence cannot be procured. The oppositions offered by the 
plaintiff to the application for the issue of proclamation 
leads us to suppose that the plaintiff did not believe that the 
evidence of these witnesses would be faveurable to him. We 
‘have considered whether even now we should not direct the 
examination of the other persons abovenamed ; but having 
regard to all the circumstances, we are disposed to think that 
it would not now be desirable to adjourn the hearing of this 
appeal for the purpose of obtaining the evidence of these 


witnesses assuming that they are now to be found. 


St ais v, C. J ; 


Before we proceed to consider the evidence which bas 
been adduced on behalf of the respective parties, let us first 
see what is alleged to be the rule for the election of Mahants 
of the Math in question. In the second paragrapi of the 
plaint the plaintiff states the rule thus :— 

u The rule for nominating a Mahant is that ‘one who is ‘moninated 
by the J/ahané for the time being from among his disciples becomes’ 
the Mahant after him. If the Mahant for the time being dies. without 
nominating any one as his representative then after his death the Afakants 
and fagirs of the sect and the: raises of the neighbourhood and disciples 


of the deceased Mahant appoint as his successor one of his disciples who 
‘may be qualified, and if there are no qualifled disciples, then another 


person of the family who may be qualified.” 
The case for the plaintiff is that of the ten groups which 
“make up the sect of the Sanyasis, the Bharthi group alone 
in this case was capable of electing a „Mahant, and that the 
principal Mahants of that group did elect and install t 
plaintiff as Mahant, It was also contended on behalf o 
plaintiff that if there be a disciple of the deceased 
such disciple must ordinarily be elected Mahant, I 
contended that such disciple must, under any cir 

> beso elected. As evidence of the rule, the plai 
the evidence of one Partab Bharthi who is 
Rampur Matia, and is said to be acquainted \ 
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Kanchanpur and its rules. In the course of his evidence he 
says, “Karia Bharthi was installed as Mañanton the thirteenth 
day after the death of Bachchu Bharthi. A dhandara (feast) 
was given on account of the #rahwin ceremony of Bachchu 
Bharthi. A d4andara can be given at any time after the 
| tirahwin at pleasure. The bkandara on account of the zirah- 
win is given in pursuance ofa religious custom. All the ten 
classes (that is, the ten classes of Sanxyasis) attend the other 


bhandara, but the ¢rahzwin is attended only by one’s own 
class,” 


The learned pleader for the respondent relied upon several 
authorities, and amongst others the decision in Atma Nund 
v, Atma Ram (!), as supporting this view. In this case it was 
held that a right of inheritance to the estate of a deceased 
Guru much less of a division of property left by him whether 
hereditary or self-acquired, amongst his che/as, does not exist 
but the right of succession depends upon the nomination 
made by the deceased Gura which is generally confirmed by 
the Mahants or principal persons of the sect in the neighbour- 
hood at the time of their assembling for the performance of 
the funeral obsequies of the deceased. The learned Judges 
in that case so held relying upon a dazvasta obtained from 

the Hindu law officer of the court, and upon several prece- 
dents of the Sadar Dewani Adalat; they say in the course of 
their judgment :— 


“The right of succession depends upon the nomination made by: the 
deceased Guru which is generally confirmed by the Mañants or principal 
persons of the sect in the neighbourhood at the time of their assembling 

together for the purpose of performing the funeral obsequies of the 
deceased, on which occasion they proceed to install the che/a nominated 
by the deceased with the usual ceremonies unless they saw reason for 
“setting aside the nomination, or no successor should have been appointed 
the deceased, in either of which cases they make an election of their 
selecting from among the pupils of the deceased the one who may 
the best qualified to be his successor.” 













ame rule was laid down in reference to the very 
h is the subject matter of the present appeal in the 
case of Nirunjun Barthee v. Padaruth Barthee 


[1864] Sud. Diw. Dees, NW. P, Vol 1, 309. 
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and Khooshal Barthee (1). In their judgment in that case 
BATTEN and SPANKIE, JJ., say :— 


“With the circumstances of this case and with the precedents before 


‘us, there can be no doubt that amongst Sanyasts it is usual to appoint 


Mahints and that there must be nomination during the life-time of the 
Mahant or when there has not been such nomination, there must be 
election and confirmation by the neighbouring Mahants and members of 
the sect.” | 

In the case of Genda Puri v. Chatar Puri (4), their Lord- 
ships of the Privy Council held that a claimant toa Mahant- 
ship in order to succeed must prove the custom of the Math, 
entitling him to recover the office and the property appertain- 
ing to it, and that a claimant who failed to prove his installa- 
tion or confirmation was not entitled to a decree for the 
office and property against a person alleging himself to have 
been a chela who, whether with or without title, was in posses- 
sion, “In determining” they say, ea 
C “who is entitled to succeed as a (fahanf in such a case as the 
present, the only law to be observed is to be found in custom and prac- 
tice which must be proved by testimony, and the claimant must show that 
he is entitled according to the custom to recover the office and the land 
and property belonging to it The infirmity of the title of the defendant 
who is in possession will not help the plaintiff as the Subordinate Judge 
seems to have thought.” 

Ina Khewat of the village of Kanchanpur for the year 
1293 Fasli (1885-1886) (No. 42 C. in the record) the custom 
as regards the appointment of Zaméardar is thus stated :— 

“The disciple who will be installed to the guadi by his guru dies 
without installing any one to the gaddi in his life-time, all the atifs 
(ascetics) and ra‘ses of the surrounding places shall assemble at the 
time of the andara (feast) and shall install to the gaddi the disciple 
yhom they consider fit. The disciple so appointed shall also be 
appointed a /amburdar. The rest of the disciples so long as they live 
together and bear a good character, shall get maintenance, but in 
case of separation they shall get nothing.” i 









According to this the election is not confined to 
Mahants of any particular group, but extends to a 
atits and ratses of the surrounding places. As appea 
judgment of the 3rd of December, 1892, of the Sı 
Judge of Gorakhpur, in a suit which was brought 


(1) [1864] S. D. A., N.-W. P. R, 512. 
(2) [1886] 1. L R.,9 All, 1. 
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Barthee v. Padaruth Bharti and Khushal Barthee, for the 
establishment of the right of the plaintiff to inherit the 
proprety of the Math in question in the defence set up by 
the defendant Padarath, the custom as to the appointment 
of Mahants was thus stated :— 

“ The custom is that the disciple or the disciple of a disciple who 
is declared by the Makant himself in his life-time to be his successor or 
who, after the death of his spiritual guide is declared J/ahant by the 
Mahanis, becomes the Mahani and owner of the property.” 


We may: here say that no clear and reliable evidence to 
establish the custom has been given. There is nothing to 
show the local area which is to furnish the persons entitled 
to take part in the election and installation. There is nothing 
to satisfy us as to the number of electors requisite to form 
a quorum, nor does it appear how the election and installation 
is to be carried out, when the Afahan/s who form the elec- 
toral body are divided in opinion in the cheice of ‘a candi- 
date. In the present case whatever was the local area 
which provided the electorate, it is clear that the electors were 


not unanimous in their choice ofa Mahant. 

























[After discussing the evidence his Lordship proceeded :—] 
We are disposed to think upon the entire of the evidence 
that what we may term a sort of a hole and corner instal- 
lation was hurriedly gone through, but we are far from being 
satisfied that the plaintiff was duly installed in accordance 
with the custom of the sect. It must be borne in mind 
that this suit for what we may call the “temporalites ” of 
this Mail can succeed only if the respondent proves that he 
has been duly installed according to custom. The suit does 
not ask for a declaration that he ought to have been installed. 
There is, moreover, no satisfactory evidence before us as to the 
usage prevailing in regard to the appointment of Mahants. 
1 his plaint the plaintiff, as we have pointed out, alleges 
t the Mahants and fagirs of the sect (f e., the Sanyasts) 
ises of the neighbourhood and disciples of the 
Mahant appoint a successor and, as a matter of fact, 
o the plaintiff's evidence, and that of Prag Bharthi, 
does not belong to the Bharthi group, took part 
1, This is not consistent with the contention 
> his learned Advocate that the Mahants of the 
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Bharthi group alone form the electoral body, Whether, 
however, the electorate is confined to Mahants of the Bharthi 
group or includes Mahants of the entire sect, it appears to 
us from the evidence that a valid installation of the plaintiff 
has not been proved. Having regard to the fact that the 
plaintiff was at the time of the-alleged installation a youth 
of the tender age of 12 or 13 years, it would be a surprise to 
find that any persons to whom belonged the duty of electing 
the head of a religious institution of the kind would support 
such an election. As was said by the learned Judges who 
adjudicated in the case of Mahanth Ramji Dass v. Lachku 
Dass (1), in which the election to a Mahantship of a youth 
under 16 years of age was attempted to be supported, 

“A boy Mahant a superior of a religious institution of ascetics 
who has not attained even his 16th year the age of majority, according 
to the Hindu Law, is a sight of an unusual occurrence.” 

The learned Subordinate Judge upon the main issue in 
the case devoted a large portion of his judgment to an en- 
deavour as we have said, to show that the defendant was of 
such immoral and bad character as to. be ill-suited and unfit 
for the position of Mahant, and that no Mahant having “any 
voice in the election to the Mahantship could possibly have 
supported his election. There seems to be no doubt upon 
the evidence that a number of years ago the defendant in- 
curred the displeasure of Khushal Bharthi, this may have been 
due to the fact that he was unduly attentive to a woman 
who was not his wife. It is alleged by one of the witnesses 
that he kept a mistress. Assuming that he did, a number 
of years ago, thus offend against the rules of morality and 
was in the eyes of a virtuous sect such, as the Sanyasis, an 
unworthy disciple, it may well be that he recognized this 
error, and in the years which intervened between the time of 
his lapse and the death of Bachchu Bharthi become a reform 
character and that his offence was condoned. The only 
dence to which we have been referred in which the ch 
of the defendant is impeached goes to show that h 
married man and also kept a mistress. Of course, 
man, he would not be eligible for election to th 
math of celebates unless he abandoned his wif 


(1) [1g02] 7 C. W. N., 145. 
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On giving up, however, his wife and family and ceasing to 
be a ‘ householder, there would upon the evidence be no 
obstacle to his election. Ifthe Mahants of the neighbour- 
hood considered him a nt and proper person for the office, 
‘tis not for this or any other Court of law to turn itself into 
a court of morals and review the decision of the electoral 
body. That the defendant had been a disciple of Khushal 
Bharthi is admitted, and that he was installed on the gaddar on 
the 14th day after the death of Bachchu Bharthi, the evidence 
leaves no doubt upon our minds. Whether or not that ins- 
tallation was valid is another question. A number of Ma- 
hants were examined, all of whom say that they were present 
and took part in his installation. Of these, Mahant Ha- 
rihar Dayal Gir, the Mahant of a math at Lachhmanpur, whch 
is distant 2 kos from Kanchanpur, says in his evidence that the 
defendant, Rajbans Bharthi, was made a Mahant, after consul- 
tation in regard to the contents of the agreement which was 
subsequently drawn up (that is, the so-called “ agreement ” 
of the 2nd of May, 1894), and on this occasion he says the 
plaintiff was made a disciple of the defendant. He says that 
it was at the instance of the Mahants who were present, that 
the defeudant made the plaintiff a disciple in order that a 
former disciple of the defendant, Sheodin Bharthi, who had 
proved unworthy, might not subsequently claim the property. 
` The following other Wahants also depose to the installation, 
namely, Mahant Sidh Gopal, Mahant of Takia Dehrara ; 
Mahant Raj Ballabh Gir, Mahant of Ratanpura, Chandra- 
bhan Gir, Mahant of Narkatia, Molan Gir, Mahant of Barwa, 
Narsing Gir, Mahant of Gopalpur. These all say that they 
were present and took part in the installation of the defen- 
dant, and that on that occasion the plaintiff was made a 
chela by the defendant. In addition to these Ajmerepuri 















ahant of Balwa gives corroborative evidence. According 
is evidence he pays Rs. 24,000 a year as Government 
The property, therefore, which belongs to his math, 
of considerable value. The evidence of these 
as supported by two Brahmans, namely, Gajadhar 
hereditary priest of the Kanchanpur math and 
Gajadhar Pande, who is a Pandit living 
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day of the ianiai Clemons of Bachchu Bharthi, the defen- 
dant was appointed Mahant, that he (the witness) went there 
on that day and conducted the worship, he being the heredi- 
tary purohit (priest) of the Kanchanpur math. We have not 
the slightest reason to doubt the truth of the evidence given 
by these witnesses. They could have no motive so far as 
we can discover, and none has been suggested for conspiring 
together to make a false case for the defendant. Whether 
they were entitled to elect and install the defendant, it is not 
necessary for us now to determine. The importance of their 
evidence lies in the fact that a large number of Mahants .of 
the Sanyasi sect in the neighbourhood of Kanchanpur did 
not take part in any installation of the plaintiff, but on the 
contrary took part in the installation of the defendant who is 
and has been since the death of Bachchu Bharthi the recorded 
owner of the property and in receipt of the rents and profits 
ofit. The learned Subordinate Judge has fallen into an 
error in the following. passage of his judgment. He says, 
“ As the Mahant is the. absolute owner of the property as 
long as he is in the office and as he has an absolute power 
to declare a successor in his life-time as is admitted in the 
pleadings, the plaintiff, if he be the chela of Bachchu Bharthi, 
is entitled to succeed him to the office of Mahant under .the 
terms of the will mentioned above (#. e., the will of Khushal 
Bharthi, dated the 8th of August, 1883).” This is not correct ` 
as Khushal Bharthi had clearly no right to nominate a suc- 
cessor to Bachchu Bharthi. The mere fact that the plaintiff 
was the chefa of Bachchu Bharthi if he was a chela, does not 
of itselfentitle him to succeed in this suit. He must also 
prove that the Mahants of the sect duly installed him as 


Mahant according to custom. pi 










Upon the whole of the evidence we are disposed to think 
that the plaintiff was made a disciple of Bachchu Bharthi 
but that in consequence of his youth and incapacity a nu 
of the Mahantis who were qualified to elect and in 
Mahant for the math at Kanchanpur, considered 
for the office, that a few partisans supported his el 
possibly carried out a hurried installation, that on 
day the defendant was installed as Mahant by: 
he having in the meantime accepted the ter 
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document of the 2nd of May, 1894, to which we have referred. 
That the defendant was appointed agent and manager by the 
plaintiff, as alleged by the plaintiff, we have no hesitation in 
characterising as anything short of a falsehood. The 
defendant undoubtedly had his name recorded in the record 
of rights by virtue of the compromise entered into between 
him and plaintiff's father and in virtue of it and also of his 
installation as Makani, took and held possession of the 
property of the gaddi in his own right as Makant and received 
the rents for his own use. \We do not say that the compro- 
mise was binding upon the plaintiff, he being then a miror, 
but the onus lay heavily .upon him of proving by satisfactory 
evidence what the custom and practice is in regard to the 
election of a Mahant and of showing that he was validly 
elected and installed. It may possibly be that the defendants 
title is weak and infirm, but this will not avail the plaintif if 
he fails to establish his own title. He has, in our opinion, 
wholly failed to do sò, and the appeal must therefore be 
allowed. We set aside the decree of the learned Subordinate 
Judge and dismiss the plaintifs suit with costs, both in this 
Court and in the court below. - 
Appeal decreed, 
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RAMLAL BALARAM 
Versus 
KING-EMPEROKR.* 
Evidence Act (/ of 1872), section 63—secondary evidence—Letler lost— 
Newspaper in which published— Whether secondary evidence. 


No secondary evidence can be given of a document, which is not 
proved to have been written by the accused or to have ever existed. 


A defamatory letter was published ina newspaper. The accusea was 
prosecuted as being the writer. The letter could not be found and no 
one deposed to such a letter ever having been written by the accused. 
Held that the copy of the newspaper was not secondary evidence of the 
original letter. i - i 

APPLICATION in revision against an order of E. A. Kendall, 
Esq., Sessions Judge of Cawnpore, confirming a decision of 
C: R. Harper, Esq., Officiating District Magistrate of Cawn- 
pore. 

The facts of the case are as follows :— ; 

A letter, purporting to have been sent from Cawnpore, 
appeared under the signature, R. B. Pandit, in a Marathi 
newspaper called “ Deshsewak,” which was printed and pub- 
lished in Nagpur. The letter contained some allegations against 
the Cawnpore Sugar Works Ld. of Cawnpore, and among other 
things said that the said Company dealt, in Mauritius Sugar 
while there was another Company in Cawnpore, vis., the Union 
Indian Sugar Works, which manufactured pure sugar. The 
Cawnpore Sugar Works filed a complaint against the peti- 
tioner, Ramlal Balaram, charging the latter with the author- 
ship of the letter. A copy of the ‘ Deshsewak in which the 
letter had been published was put in by the prosecution. The 
original letter, however, was not forthcoming, though searc 
had ‘been. made forit in the office of the Deshsewa 
nor did any one say that he had seen the origi 
manuscript. There was, however, evidence to show tha 
a few days before the publication of the letter the 
had been seen in Cawnpore and that he had had thos 
with the Union Indian Sugar Works which were r 

* Cr. Rev. No. 752 of )910. 
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the offending letter as being the dealings of the writer of the 
letter with the said Company. The signature of the writer 
was “ R. B. Pandit”; the name of the accused was Ramlal 
Balaram, and he wasa Brahman. This also was a circumstance 
which the courts below took into consideration. There was 
also some evidence to show that ina conversation with some 
person the accused had expressed some views unfavourable 
to the Cawnpore Sugat Works. From all these circumstances 

= the courts below came tothe conclusion that the accused 
was the writer of the letter, and in regard to the newspaper 
containing the letter they held that it could be used as secon- 
dary evidence of the original manuscript. Taking this view 
of the case, the courts below found the. accused guilty under 
section 500, Indian Penal Code, and sentenced him to two 
months’ simple imprisonment and a fine of Rs. 200, 


The accused, Ramlal Balaram, applied in revision. 


Purushottam Das Tandon, for the petitioner, submitted 
that the case had not been proved against the accused and the 
lower courts were not justified in acting merely upon vague 
conjectures. No evidence had been tendered to prove that 
the accused wrote the letter or even posted it ; the manuscript 
had not been forthcoming, so the handwriting could not be 
identified. All that had been done was to put in a copy of the 
‘Deshsewak’ containing th> alleged libel, and the neswpapet 
in the absence of any evidence that it contained acorrect copy 
of any matter which the accused might have written, was not 
secondary evidence of the letter. Even if it were granted for 
argument’s sake—though there was no evidence to prove it— 
that the accused did write a letter and sent it on to the editor 
of the Deshsewrk, still the accused could not be held guilty 












of the offence of publishing the alleged libel, for there was no 
resumption in law that an editor did not make any 
terations in a letter sent to him for publication. The offend- 
words might have been put in by the editor himself. 
ve the libel the letter itself must have been produced 
one who could swear that he knew the con- 


e newspaper. To hold that a mere copy of a 
thout any further proof, was secondary evidence 


e letter or had compared it with the letter pub. - 


CRIMID 


IQIT 


Ramlal ] 
ram 


v. 
King-Eiry 


~RIMINAT« 


IQII. 





amlal Bala- 
ram 
t 


ag-Kmperor. 


schards, J. 


304 HIGH COURT. (A. L. J. R 


of what was printed there was to give a newspaper the weight 
of a certified copy. 


Arrindel, for the Cawnpore Sugar Works, urged that two 
courts had been satisfied with the evidence produced against 
the accused and had found that the accused wrote the letter. 


He referred to section 3 of the Indian Evidence Act and 
submitted that all that was required for holding a fact to be 
proved was that a court after considering all the matter before 
it, must believe that the fact is so probable that a prudent 
man ought to act upon the supposition that it exists. In this 
case there was no direct evidence, but would not a prudent man 
draw that conclusion from all the evidence before the court ? 


The following judgment was delivered by 


RICHARDS, J.—The accused has been convicted under 
section 500, Indian Penal Code, and sentenced to two months’ 
simple impriso: ment and a fine of Rs. 200. The alleged 
defamation is contained in a letter which appeared in a paper 
called Deshsewak which was published in Nagpur in the 
Central Provinces. Both the courts below held that the 
charge was proved against the accused. The latter now 
comes to this Court in revision and contends that the case 
was not proved and that there was no jurisdiction to hear the 
case in Cawnpore. Whether or not the accused is responsible 
for the letter in question, it seems to me that the court might 
well hold that it was defamatory. The object of it appears to- 
be to advertise the Union Indian Sugar Works and their pro- 
ducts at the expense of the Cawn pore Sugar Works and their 
products by insinuating that the product of the Union Indian 
Sugar Works was pure particularly from a Hindu point of 
view, while the product of the Cawnpore Sugar Works 
was impure. The real question, however, is not whether 
the letter was defamatory but whether or not the charge 
was brought home to the accused. The letter purpor 
to be a letter written by a person who had some re 
dealings with the Union Indian Sugar Works and 
agents and who had purchased sugar from the 
proved that the accused had dealings of this nat 















very time. [t is not an unnatural inference tl 
of the matter which appeared jn the newspap 
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the accused or some other person had been making purchases 
of sugar from the Union Indian Sugar Works about this 
period. Itis also proved that the accused was interested 
in the Unton Sugar Mill. It must be carefully borne in 
mind, however, that the present charge is not against Desh- 
sewak newspaper or any one connected therewith. The 
charge is that Ramlal Balaram accused wrote the letter 
which appeared in the newspaper and was thereby guilty 
of an offence punishable under section 500, Indian Penal 
Code. There 1s no proof of anv kind that a letter was written 
hy any one, far less it is proved that the accused wrote it. Both 
the learned Magistrate who tried the case and the Sessions 
Judge who heard the case on appeal seem to have thought 
that a copy of the newspaper containing the libel could be 
used as secondary evidence, because after search being made 
in the office and the premises of the newspaper no letter was 
found. In this they were clearly wrong. It is impossible 
to say that secondary evidence could be given of a docu- 
ment which was not even proved to have been written by the 
accused or even to have existed. Ir my opinion it is abso- 
lutely clear that whatever ground for suspicion there may 
have been that the accused wrote the letter, the proof of his 
having done so falls altogether short. I allow the application, 
set aside the conviction and sentence, acquit the accused and 
direct that he be set at liberty and also order that the fine, if 
paid, be refunded. 


A. S. Conviction set aside. 
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SUMER SINGH 
VErSUS 


LILADHAR AND OTIIERS.* 
Hindu Law—Debts—Son’s liability for father's debis— Money borrowed 
to defend a suit for, defamation -wiecther immoral. 
/feld, that under the Hindu Law money borrowed by the father to 
defend a suit for defamation is a debt for which a Hindu son and grand- 
was are liable. . 
SECOND APPEAL from the decree of H. W. Lyle, Esq., 
District Judge of Agra, reversing the decree of B. Kalika 
Singh, Additional Subordinate Judge of Agra. 


The facts of the case are briefly as follows :— 


One Rushton brought a suit for damages for libel against 
Chaube Rikhi Lal. The court of first instance dismissed the 
suit but the lower appellate court passed a decree in his 
favour. Rikhi Lal borrowed money to file a second appeal 
from a Bank and the defendant’s father stood surety for him. 
The Bank realised its money from the surety and Rikhi Lal 
executed a promissory note in favour of the defendant's 
father. The defendant obtained a clecree against Rikhi Lal 
and attached the ancestral property. The sons and grandsons 
of Rikhi Lal brought the present suit for declaration that 
the property could not be attached and sold. The court of 
first instance dismissed the suit but the lower appellate court 
reversed the decree. 


Defendant appealed. | 


Mohan Lal Sandal (with him Sotish Chandra Banerji), for 
the appellant. . 









The debt is not immoral and the son can escape 
liablitity if he shows it to be immoral, 

VYajnavalhya Simvritt v, Vyavahara Adhyaya, verse 47. 

Mitakshara, Chap. VI. Sec, 111, Pc. 47. and the Comm 

Paryag Sahu, v, Kasi Sahu, [1899] 4 C. W. N., 659. 

* S, A. 367 of 1910, 
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- Dalip Singh v. Sri Kishen Pandey, [1872] 4 N.-W. P. HAC. Rọ 88. 
The case relied on by the lower appellate court. 


Durbar Khachar v. Khachar Harsur, [1908] 1. L. Rọ, 32 Bom., 348, 
is distinguishable. 







































There the father caused a damage to the property of 
another ; he was sued and a decree was passed against him ; 
after the death of the father, the son was brought on the 
record. There the loan itself was taken to defend the 
honour of the father. 


No one appeared for the respondents. 
The judgment of the Court was delivered by 


- RICHARDS, J.—This appeal arises out of a suit in which 
the plaintiff claimed that a certain ancestral house which has 
been attached in execution of a decree against one Chaube 
Rikhi Lal, could not be attached and sold. The plaintiffs 
were the sonand grandson of the said Chaube Rikhi Lal. 
A decree had been granted against Chaube Rikhi Lal at the 
suit of the appellant Sumer Singh. The suit instituted by 
Sumer Singh was a suit on foot of a promissory note given 
by Rikhi Lal under the following circumstances. Rikhi Lal 
had been sued for libel. He was successful-in the court of 
first instance. On appeal, however, a decree was given 
against him. He was anxious to file a second appeal to the 
High Court and having no money, Sumer Singh’s father went 
security for him, had to pay the money for him and obtained 
the promissory note. The plaintiffraised the plea that the 
debt due to the father of Sumer Singh was not a debt for 
which a Hindu son and grandsou could be held liable. 
The court of first instance held that the son and grandson 
were liable and dismissed the suit. The lower appellate 
court reversed the decree of the court of first instance and 
e the plaintiff adecree. Hence the present appeal. The 
ed Judge having referred to certain authorities came to 
clusion that they were so conflicting that he was 
to follow bis own view. The case of Durbar 
Kachar Harsur(*), was one of the authorities 
he learned Judge and was the authority, which 


(1) [1908] I. L. R, 32 Bom, 348. 
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he thought fit to follow. Speaking generally, the debts which 
a son is not liable to pay are debts incurred for spirituous 
liquor, gratification of lust or gambling. ‘Vide Colebrooke’s 
Mitakshara, Chapter VI, section 3, Placitum 47). The 
text also declares that a son is not’ bound “to pay any 
unpaid fines or tolls or idle gifts.” In the Bombay case 
cited above a decree was obtained against the defendant’s 
father for damages to the plaintiffs property caused by a 
dam erected by the defendant's father, and it was sought to 
execute this very decree against the son. The facts of the 
present case are, when carefully considered, very different 
from those in the case cited. It was not sought to execute 
against the son or grandson a decree for damages for libel. 
The decree which the decree-holder sought to execute was 
a decree in a suit on a promissory note. The promissory 
note represented money which the father had borrowed for 
the purpose of defending himself against a suit for damages, 
Without expressing any opinion as to whether the case 
above referred to was or was not rightly decided, we think 
that the debt in the present case was a debt for which a 
Hindu son and grandsun were liable. We inay mention 
that no one appears on behalf of the respondents, We allow 
the appeal, set aside the decree of the lower appellate court 
and restore that of the court of first instance with costs, 


M, L, 5. Appeal allowed. 
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BHAGWAN SAHAI AND ANOTHER 
` i VErSUS 
z HARCHAIN AND oTĪIERs.* 
Evidence — Petition of compromise—decree not passed in accordance with it— 
notl regisierved—admissibitly of— Registration Act. 
During the pendency of certain mutation proceedings a petition of 
compromise was filed in a Revenue Court, but as one of the parties repu- 
diated it, it was not embodied in the decree. In a subsequent civil suit 
_ between the parties, held that the petition of compromise could not he 
admitted in evidence to prove an agreement set aut in it. To admit such 
a compromise:in evidence was entirely in contravention of the Registration 
‘Act. Sadaruddin Ahmad v. Chajjit, LL. R 3t All, 13. Kashi Kundi v. 
Sumer Kundi, i. L. R, 32 AIL, 206, followed 
FIRST APPEAL from an order of L. Johnston, Esquire, 
District Judge of Meerut. 


Suit for declaration or in the alternative for possession. 

The court of first instance dismissed the claim. The lower 

` appellate court reversed the decrece and remanded the suit for 
trial on the merits. . 


- Defendants appealed. 
Satish Chandra Banerji (with him //arendia Krishna 
Mukerji), for the appellants. 
Tej Bahadur Sapru, for the respondents. 


The judgment of the Court was delivered by 


STANLEY, C. J.—This is an appeal from an order of remand 
passed under Order 41, Rule 23 of the Code of Civil Procedure, 
The suit was one fora declaration that the plaintiffs are 
entitled fo retain possession of certain immovable property 
and in.the alternative if they were found not to be in posses- 
sion. that possession may be delivered to them. The pro- 
erty exceeds Rs 100 in value. [t belonged to one Gulzari 
Upon his death his daughter, Musammat Sujan, suc- 
to it. On her death in 1907, the plaintiffs applied 
ion of names in their favour, as did also the father 
dants. A compromise was entered into between 
nthe 8th of- February, 1908, whereby it was 
°F. A. F. O, No. 109 of 1910, 

+3 
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agreed that portion of the property should pass into the 
hands of the father of the defendants and the remaining 
portion into the hands of the plaintiffs. The father of the : 
defendants subsequently repudiated this compromise. An 
application was made to the Revenue Court for mutation, 
and that court ignoritf® the compromise ordered mutation in 
favour of the defendant’s father. Hence the present suit. | 


In their claim the plaintiffs alleged that Musammat 
Sujan, the daughter of Gulzari, was the last owner of the 
property, and was the plaintiffs cousin by family relationship 
and was in possession of the property as daughter in a Hindu 
family and had a life-interest in it. A reference was then made 
to her death, and in the second paragraph of the plaint the 
plaintiffs say that on the death of Musammat Sujan a dispute 
arose between the plaintiffs and the father of the defendants, 
and that an application for mutation of names was presented 
on behalf of both parties in the Revenue Court; that the 
plaintiffs alone claimed the whole property of Gulzari on 
the one hand and the father of the defendants alone claimed 
the whole property on the other hand. Then reference is 
made to the compromise to which we have referred. The 
compromise was tendered in evidence in the first court but 
it was rejected on the ground that not being registered and 
the property being of the value of Rs. 100 and upwards, it 
was not admissible in evidence ; and holding that the plain- 
tiffs suit was based upon this compromise alone that court 
dismissed the plaintiffs claim in /o¢/e, without giving the plain- 
tiffs an opportunity of establishing their title to the property- 
or portion of it as the reversionary heirs of G ulzari. 


An appeal was preferred to the lower appellate court. 
That court held that the compromise was admissible in evi- 
dence, notwithstanding the fact that it was not registered. 
The learned Judge says, “I find that the compromise petitio 
in suit did not require to be registered and was admissi 
in evidence,” and that “ the lower court improperly he 
the test was whether the compromise was incorpo 
the decree, and that this was not the test of ad 
That court accordingly remanded the suit to t 
first instance for determination on the merits. 
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As regards the admissibility in evidence of the compro- 
mise the learned District Judge was, in our opinion, entirely 
in error. Neither the compromise, nor any terms of the 
compromise, was embodied in any decree or order, and to 
admit such a compromise in evidence is entirely in contraven- 
tion of the provisions of the Registration Act. If authority 
were needed for this, it is to be found in the Full Bench 
case of Sadaruddin Ahmad v. Chagju (1): There it was held 
by a Full Bench, of which both of us were members, that a 
compromise entered into between the parties to mutation pro- 
ceedings before a Court of Revenue which purported to modify 
the conditions of a pre-existing mortgage upon the basis of 
which mutation was sought, could not be allowed to take 
effect in opposition to the distinct terms of a registered instru- 
ment of mortgage. In the subsequent case of Kashi Kundi v. 
Sumer Kunbi (2), a Bench of this Court, of which one of us 
was also a member, held in a case in which the parties to a 
suit filed a compromise which in addition to setting forth 
the rights of the parties as to the property in suit, went on 
to provide that ifeither party sold his share of the property, 
the other party should have a right to pre-empt, and in 
which the decree based on the compromise was silent as to 
the right of pre-emption, that the compromise required 
registration, and not being registered, could not be used to 
= support a suit for pre-emption. In the, judgment in that 

case the authorities are dealt with. In that case some of 

the terms of the compromise were embodied in a decree but 

the provision as to pre-emption was nowhere mentioned in 
a the decree. In the present case no portion of the compro- 
. mise is embodied in any decree or order. On the contrary 
the order of mutaticn entirely ignored the petition of com- 
promise. Clearly, therefore, this petition was not admissible 
in evidence to prove the agreement set outin it. The lower 
llate court was, we think, justified in remanding the suit 
t upon the ground on which it was remanded. The 
first instance ought under the circumstances to have 
case upon the merits and tried the question of 
y the respective parties irrespective of the com- 
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For these reasons the order of remand of the court below 
was rightly passed and the court of first instance must try 
the question of title set up by the respective parties. We  . 
accordingly dismiss the appeal but under the circumstances 


the costs will abide the event. 
Appeal dismissed, 


NAUBAT SINGII 
VEISUS 
BALDEO SINGH AND ANOTIIER.* 


Civil Procedure Code (Act V of 1908), section r04, clause 2— Second appeal 
Jrom order—not maintainable—Orider 43, Rule 1—Order of appellate 
court remandine the case—whether appeal lies when order made in 
appeal from order. 

When a lower appellate court makes an order in an appeal from an 
order, as allowed by Rule 43 of Act V of 1908, no further appeal lies from 
the order of the appellate court. Section 104, clause 2, contemplates only 
one appeal from an order and not two appeals. 


When a Munsif returned a plaint for presentation to the Revenue 
Court holding that he had no jurisdiction 1nd an appeal was preferred to 
the District Judge who transferred it to the Subordinate Judge who re- 
manded the case to the Munsif, 4e/7 that no second appeal lay to the High 
Court inasmuch as the District Judge was conipetent to hear appeals 
from the orders of both Civil and Revenue Courts and section 197, Agra 
‘Tenancy Act, governed the case. 


Order 43, rule 1, contemplates an appeal from an order of remand 
under section 41, rule 23, only in cases in which if the appellate court 
had made a decree, an appeal could have been preferred from such a 










decree. 
FIRST APPEAL from an order of Babu Srish Chandra 
Basu, Subordinate Judge of Bareilly. 


A plaint was presented to a Munsif who being ofo 
that he had no jurisdiction to hear the case, retur 
plaint to be presented to the Revenuc Court, The 
appealed from the order returning the plaint to 
Judge. The District Judge transferred the a 


°F, A.F. O. 114 of 1910, 
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Subordinate Judge who remanded the case to the Munsif for 
trial on the merits. 
Defendant appealed. 

— Sital Prasad Ghosh, for the respondent, raised a prelimi- 
nary objection to the hearing of the appeal to the effect that the 
appeal did not lie under section 104, sub-section (2), read with 
Order 43, Rule 1 of Act V of 1908. He further submitted 
that the appeal was prohibited by section 197, clause (3) of 
Act LI of 1901 (The Agra Tenancy Act). 


He relied on 

Badam Singh vx. Musammat Sabla Kuar, [1905] 2 A. L. J. Ra 119. 

Muhammad Ishaq Khan, for the appellant, submitted that 
the order of remand in the present case was appealable under 
Order 43, Rule 1. 

Section 197 of the Agra Tenancy Act did not apply. He 
relied on 

Ram Charan Rain v. Sheoraj, [1906] 3 A. L. J. R, 226. 

Sital Prasad Ghosh was not heard in reply. 


The judgment of the Court was delivered by 


BANERJI, J.—A preliminary objection has been taken 
to the hearing of this appeal on the ground that having regard 
to the provisions of section 104 (2) of the Code of Civil 
Procedure, no appeal lies to this Court. The suit out of 
which this appeal has arisen was brought in the court of the 
Munsif. He was of opinion that it was not cognizable by 
him and accordingly made an order under Order 7, Rule 10, 
returning the plaint to be presented to the proper court. 

From this order an appeal was preferred to the District Judge 

under Order 43, Rule 1(@. The learned Subordinate Judge 
` to whose court the appeal was transferred and who heard 
was of opinion that the suit was cognizable by the Munsif, 
accordingly set aside the order of the Munsif and re- 
the case to his court for trial on the merits. 















1 104 (2) provides that no appeal shall lie from an 
d in appeal under that section. ‘The order ap- 
ast is an order passed in appeal under that section, 
e r ofthe section allows an appeal from an 
nder rules from which an appeal is expressly 
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allowed:by rules, and Order 43, Rule 1 (4) allows an appeal 
from an order made under Rule to of Order 7. As the lower 
appellate court made an order in an appeal from an order, as 
allowed by Order 43, no further appeal lies from the order of 
the appellate court. 


The learned Counsel for the appellants, however, relies on 
clause (x) of Rule 1, Order 43 ; which allows an appeal from 
“an order under Rule 23, Order 41, remanding a case where an 
appeal would lie from an order of the appellate court.” That 
clause only contemplates appeal from an order of remand 
under clause 23 of Order 41, and only in those cases in which 
if the appellate court had made a decree an appeal could 
have been. preferred from such a decree. That is not the 
case here. Clause (#) of Rule provides for cases which under 
the former Code of Civil Procedure, would have come under 
section 562, with this further addition that no appeal would lie 
from an order of remand in cases in which a decree of the 
appellate court would have been final. In other respects the 
legislature in enacting the provisions of section 104 (2) does: 
not seem to have altered the provisions of the old law. It 
seems to us to contemplate only one appeal from an order 
and not two appeals, as is contended for on behalf of the 
appellant. In this view this appeal does not lie and must be 
clismissed., 


Further, we are of opinion that having regard to the pro- 
visions of section 197 of the Agra Tenancy Act, the appellant 
is not entitled to take any objection or raise any plea in res- 
pect of the order of remand made by the court below. If the 
suit had been brought in the Revenue Court, the court to 
which an appeal from the decision of that court could have 
been preferred was the court of the District Judge, inasmuch 
as a question of jurisdiction was raised and decided. (See 
section 177 (6) of the Tenancy Act) .A\s the suit was fi 
in the court of the Munsif, an appeal from his orde; 
to the District Judge. Therefore, even if the view a 
in Ram Charan Ram v. Sheoraj (1>), is correct, ( 
we express no opinion) section 197 would ap 
present case and no objection can be taken to 


(1) [1906] 3 A. L. J R., 226, 
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remand. It wis, however, held in the case of Badam Singh v. CIVIL, 
Musammat Sabia Kuar (*), that the court of the District IQIt. 
Judge being the court to which an appeal lay from the deci- l 

l Naubat Si 


sion of the Munsif, the section applied. In either view, there- -i 
fore, the appeal is not sustainable. We accordingly dismiss Baldeo Sin 
it with costs. Banerji, 


As Appeal dismissed. 
(2) [1905] 2 A. L. J. Ro 119. l 
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SHIB CHARAN DAS 
VErSUS CIVIL. 


RAM CHANDAR SARUP AND OTHUERS.* ee 


Res judicata— Order refusing to file award—Suit lo enforce ti—whether ——— 
barred, Feb uary, 


—— 


An order of a court refusing to file an award does not operate as ves STANLEY, | 
judicata in respect of a subsequent suit brought to enforce it, inasmuch BANERJI 
a8 no appeal lies from the order refusing to file it. Basant Lal v. Kunji 
Lal, I. L. Rọ, 28 All., 26 ; Kunji Lal x, Durga Prasad, 1. L. R, 32 All, 

484, referred to. : 
FIRST APPEAL from a decree of Pandit Kanhaiya Lal, 
Second Additional Judge of Meerut. 


Suit for possession. The first court dismissed the suit as 
res Judicata, 

Plaintiff appealed. 

fogtndro Nath Chaudré (with him Jf, L. Sandal), for the 
appellant. 


Gokul Prasad (with him Szzal Prasad Ghosh), for the res- 
pondents. . 
The judgment of the Court was delivered by | 
BANERJI, J.—The question in this appeal is, whether the Banerji, 
tiffs claim is barred by the rule of res judicata. The 
e these :—The plaintiff and other parties had disputes 
partition of certain property -which belonged to 
y prepared lots and appointed an arbitrator for 
of assigning the lots to the different persons 
nthe 17th December, 1904, an agreement of 
°F. A. No. 390 of 1909. 
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reference was drawn up and one Babu Ramanuj. Dayal was 
appointed arbitrator. On the 23rd of December, 1904, lots: 
were drawn and lot No. 1 ‘fell to the share of the plaintiff 


and his co-sharers. One of the properties comprised in that 
lot was 20 biswas of the village Sherpur. On the 14th of 


. December, 1905, an award was made, but in that award by a 


mistake instead of entering the whole of the 20 biswas of the 
village Sherpur in lot No. 1 only a half of that village was 
entered by the clerk who copied out the lots embodied in 
the award. The mistake was discovered and the attention of 
the arbitrator was drawn toit. He accordingly made a sup- 
plementary award on the 11th of March, 1903, which was in 
fact an amendment of the first award. By that supplement- 
ary award he assigned to the lot of the plaintiff and his co- 
sharers the whole of the village Sherpur. The practical result 
of the two awards was this, that by the first award only a 
half share of the village Sherpur was assigned to lot No. 1, 
and by the second award the remaining half was also allotted 
to lot No. 1. On the 11th of April, 1905, the owners of lot 
No, 1 made an application to the court under section 525 of 
Act No. XIV of 1882 for the filing of both the awards. The 
court filed the first award and madea decree in accordance 
with it but refused to file the supplementary award. There- 
upon the suit out of which this appeal has arisen was brought 
by the plaintiff and he claimed in it a 5 biswas share in 
mauza Sherpur on the basis of the supplementary award—he 
and his co-sharers being admittedly in possession of a ten 
biswas share in the village. 


There is no question that ail the parties to the reference 
to arbitration intended that the plaintiff and his co-sharers 
should get the whole of the village Sherpur, and there is no 
question also that it was the intention of the arbitrator to 
award to the plaintiff the 5 biswas now claimed by him 
addition to what he has already got. The court bel 
however, has dismissed the suit on the ground that thog 
sion of the Subordinate Judge refusing to file the supy 
ary award operates as res judicata, We are unable 
with the learned Additional Judge. Having reg 
judgment of the Subordinate Judge in the case 
525 of Act XIV of 1882, we must hold that tl 
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to file the supplementary award by which, as we have pointed 
out above, an additional Io biswas share in Sherpur was 
allotted to the share of the plaintiff and his co-sharers, the 
owners of lot No. 1. From this order of refusal no appeal 
lay, as held in the case of Basant Lal v. Kunji Lal (1), in 
which the previous rulings on the subject were cited. This 
view was adhered to in the recent case of Kunji Lakv. Durga 
Prasad (2). In the case last mentioned it was further held 
that a refusal of a court to file an award will not operate as 
res judicata in respect of a subsequent suit brought to enforce 
the award.. The same view was held in the case of J/ustafa 
Khan v. Musamimat Phuljha Bibi (8), which has not yet 
been reported. Having regard to these rulings the view 
taken by the court below cannot be supported. There is no 
doubt as to the question of the plaintiff's title to the property 
claimed on the strength of the supplementary award. The 
result is that we allow the appeal, set aside the decree of the 
court below and decree the plaintiffs claim with costs in both 
courts. 
Appeal allowed. 
(1) [1905] I. L. R., 28 All, 21. 
(2) [1910] I. L. R., 32 All., 484. 
(3) F. A. 209 of 1909, decided by this Bench on rgth January, 1911. 
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JOHN HENRY RHINE 
l VETSUS 


MABEL RHINE.* 


Divorce Act (LV of 1869), section 23—fJudtcial separation, decree for— 
Petitioner coming to court with unclean hands. 


Where the petitioner in an action for divorce a mensa ct thoro has 
been guilty of adultery to which it cannot be said that her husband 
conduced, she is not entitled to a decree for judicial separation inas- 
much as the petitioner herself does not come to court with clean hands. 


Orway v. Otway, [1888] L. R, 13 P. D., 141, followed. 


FIRST APPEAL from a decree of E. O. E. Leggatt, Esq., 
District Judge of Saharanpur. 


Application for divorce. 
The material facts appear from the judgment, 


C. Ross A Iston, for the petitioner. 
No one appeared for the respondent. 
The following judgments were delivered : — 


STANLEY, C. ] : —These appeals arise out of cross peti- 
tions for divorce under the Indian Divorce Act. The appel- 
lant, John Henry Rhine, who is an Engine Driver on the 
North-Western Railway, was married to the respondent, 
Mabel Rhine in the Central Provinces, in the year 1897. The 
last residence of the parties was at Saharanpur. There has 
been no issue of the marriage. Mrs. Rhine left her husband 
in April, 1909, and went to her brother in the Punjab. `S 
on the 28th of May, 1909, instituted a suit in Lahore ag 
her husband for dissolution of their marriage, or in t 
ternative for judicial separation. The plaint in this : 
returned to her to be filed inthe proper court, th 
Lahore not having jurisdiction in the matter, and ; 
the plaint was filed in the court of the Dist 
Saharanpur, on the 30th of July, 1909. M 

. F. A. Nò. 206 of 1910, 
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filed a petition for divorce on the 22nd of July, 1909, on the 
ground of his wife’s adultery with the co-respondent, Leonard 
A. Green, also an Engine Driver on the North-Western Rail- 


way. 


By the agreement of the parties the two suits were heard 
together and one judgment was delivered in both suits. 
Mrs. Rhine alleged in her petition various acts of cruelty on 
the part of her husband and charged him with having com- 
mitted at various places carnal intercourse with her against 
the order of nature, forcibly and against her consent. The 
adultery of Mrs. Rhine with the co-respondent Green was 
established to the satisfaction of the learned District Judge, 
and his finding is not now in controversy. He also found 
that the misconduct of Rhine, alleged by his wife, was estab- 
lished by the evidence and dismissed Rhine’s petition for 
dissolution of marriage as also Mrs. Rhine's petition for dis- 
solution of marriage but he granted Mrs. Rhine’s prayer for 
judicial separation. In his juagment he remarks :— 


“I have found that Khine has been guilty of conduct which is not 
only criminal but which constitutes a high degree of cruelty of a most 
abominable kind, and I do not think that the idea can be tolerated that 
the wife should be obliged to live with her husband under such circum- 
stances.” 

The present appeals were then preferred by the husband, 
and the grounds of appeal are that the evidence on the record 
did not justify the finding that the respondent was guilty of 
the criminal offence charged against him ; and that a decree 
for judicial separation ought not to have been passed having 
regard to the fact that Mrs. Rhine was proved to have been 
guilty’ of adultery, and further that a decree for dissolution 















to have been passed in his favour. Mrs. Rhine does not resist 
1e appeal and no one appears for her. 

As to’the observation of the learned- District Judge that 
l not think that the idea could be tolerated that the 
uld be obliged to live with her husband under the 


follow ifa decree for judicial separation be refused 
be obliged to live with her husband. If he seeks 
conjugal rights it will be for the court before 


of the marriage on the ground of his wife's adultery ought’ 


nces of this case, I may observe that it does not: 
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whom the case comes to say whether under the circumstances 
a decree should be passed in his favour, 


The first question then for determination is whether or not 
the evidence satisfactorily establishes that the appellant 
Rhine was guilty of the misconduct charged against him. 
Mrs. Rhine gave evidence in support of her case and this 
evidence was corroborated by the evidence of Mrs. Tilbury, who 
is a diplomed mid-wife and also by a Mrs. Burrowes. 
The former was called in on one occasion by Mrs. Burrowes 
to treat Mrs. Rhine, after she had been subjected, as she alleged 
to the cruel treatment complained of. Mrs. Tilbury stated 
that she found Mrs. Rhine in a condition indicating that the 
offence complained of had been committed and that she had 
been treating her for the injuries sustained by her which she 
detailed. She further -stated that for the same reason she 
was called in once or twice after this. Mrs, Burrowes, who 
was next door neighbour to Mrs. Rhine, stated that Mrs. Rhine 
often told her that her husband treated her unnaturally and 
beat her, because she would not submit to his ill-treatment. 
The learned District Judge believed these witnesses. He ob- 
serves “ I feel sure that these two ladies have not invented the 
incident which they relate. Their evidence was given in a 
simple, straightforward way and with the air of persons 
relating what they had actually seen.” The learned Judge 
had better means of estimating the credit to be attached to the 
evidence than we possess. He came to the conclusion that 
the evidence of Mrs. Rhine and her witnesses was reliable. 
Against it there was the denial of Rhine himself. But there 
is on the record a most compromising letter which was 
addressed by him on the 11th of May, 1909, toa Mrs, Miller 
whom he addresses as his “dearest sister”, and who, it is stated, 
lived with his brother-in-law, but was not married to him. In 
this letter he complains of his wife, and we find in it the 
statements, “ whenever Mrs, Rhine has left home, of had 
words with me, she always flies back to an old story of t 
people that I committed the sin of sodomy. This orj 
through some friends of her at Sukkur, about 8 year: 
I was guilty of such anaction, why was not imme 












taken against me. I say to you, dear sister, unde 
stances of this accusation I am innocent, An 
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to tell this story of 8 years old to excite people’s sympathy 
for her and hatred for me. Admitting for argument’s sake this 
to be true, I’m a man after all, but for any woman to tell such 
a story year after year and disclose some of the bedroom 
secrets of our home, and when disclosed and known by the 
male people what would you think of such a woman”. There 
is this further passage in the letter, “ I give you the assurance, 
my dear sister, that | am a reformed manand unblamable in 
every way.” This does not appear to me to be the letter of 
an innocent man. Such a charge as was made against him 
would ordinarily be met by an indignant denial, but in this 
case there is at most a qualified denial. Ie says “under 
the circumstances of this accusation I am innocent.” Then 
admitting for argument’s sake the charge to be true he 
observes, “I’m a man after all.” This suggests that he 
excused himself on the ground that passion and lust got the 
better of him. He admits that there were ‘bedroom secrets’ 
which ought not to have been disclosed and that his wife had 
made the charge of misconduct against him long anterior to 
the divorce proceedings. Whatever be the full weight to be 
attached to this letter, it appears to me that it furnishes 
corroboration of the evidence of Mrs. Rhine and her witnesses. 
I am wholly unable under the circumstances to come to the 
conclusion that the court below was wrong in regarding the 


the view taken by the court below that as neither of the 
parties came into court with clean hands, neither of them was 
entitled to a decree for dissolution of marriage. 


It only remains to consider whether under the circum- 
stances the court below ought to have granted a judicial 
separation. It is only under exceptional circumstances that 
the court will grant a decree for judicial separation to a peti- 
ioner who has been guilty of adultery. Section 23 of the Indian 
rorce Act prescribes that in an application for judicial 
stion the court on being satisfied of the truth of the state- 
ade in the petition and ‘that there ts no legal ground 
blication should not be granted may decree judicial 
This section closely corre-ponds with section 17 of 
ial Causes Act 20 and 21, Victoria, Chapter 85, 
pv 21 and 22, Victorja Chapter 108, section 19. 


charge made by Mrs. Rhine as proved. I also agree in- 
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The Act does not define the legal grounds which justify the 
court in refusing to grant a decree tc a petitioner for judicial 
separation. In the case of Otway v. Otway (1) it was held 
by the Court of Appeal in England that a judicial separation 
can only be granted where the petitioner comes to court with 
a pure character and is free from all matrimonial misconduct. 
In that case a husband and wife had both been found guilty 
of adultery, and the husband had also been found guilty of 
aggravated cruelty. It was held by the Court of Appeal 
reversing the decision of BUTT, J., that the court had no juris- 
diction to make a decree for judicial separation on the ground 
of such cruelty, however aggravated its character might be, 
COTTON, L. J., laid down the following as the true principle 
which should guide a court in a case of the kind. He observed : 
“In my opinion the true principle is this, that a wife having 
been guilty of adultery has put herself in such a position that 
she cannot be considered as an innocent party in any proceed- 
ings which might have been taken in the old Ecclesiastical 
Courts, or which might now be taken in the Court of Divorce, 
and therefore on that ground she is not in a position to come 
to that court to give her any relief as to any matrimonial 
offence which the husband may have committed or to put it 


-on the ground of compensation for a crime of the same nature,” 


Fry, I. J., in the course of his judgment remarked :—“ The 
case is one which it appears to me ought to be considered 
with great care because it is impossible not to feel a strong 
sense of repulsion at continuing the marriage tie between an 
adulterous man and an adulterous woman, where the man has 
been guilty of cruelty of the description of which the respon- 
dent in this case has been guilty.” He states his conclusion 
as follows: ‘“ The conclusion I have arrived at is that the 
principles which formerly governed the old Ecclesiastical 
Courts ought to prevail now, one of which is not to pronounce 
a decree for a divorce ‘a menså et thoro’ in favour ofan adul 
eress.” Lopes, L. J., in his judgment observes:—“ Now á 
authorities seem to me clearly to lay down that if a wife 
her husband for adultery and had herself been g 
adultery, she was not entitled to any relief. Thag 
applies in this case unless'it can be maintained 
of the husband having been found guilty of crue 

(1) [1888] L. R, 13 P. D., 141 














VOL. VIIL.] HIGH COURT. 323 


adultery, entitles the wife to relief, when but for the cruelty 
she would have had no /ocus standi. {can find no authority 
for this proposition, and it is opposed to what I believe to be 
the principles on which the Ecclesiastical Courts have acted in 
granting decrees for a divorce a menst et thoro, viz, that a 
wife or husband seeking such relief must come to the court 
with a pure character and must be free from any matrimonial 
misconduct.” 


To this ruling great weight necessarily attaches. It is no 
doubt true that in the later case of Constantinidi v. Constanti- 
nidi(?), JEUNE, P., granted a decree for dissolution of marriage 
in a case in which both the petitioner and respondent had been 
guilty of adultery. In that case it was held that although the 
discretion conferred by section 31 of Act 20 and 21, Victoria, 
Chapter 85, is a judicial and not an arbitrary discretion, the 
cause for and circumstances under which the court may 
exercise its discretion in favour of a guilty petitioner are to be, 
taken in combination and according to their several degrees 
of force and also that the list of such causes is not a closed 
book and may be extended as occasion arises. The learned 
President in the course of his judgment in treating of the 
principles which should guide the court in a matter of the 
kind, observes —“I think, therefore, one can find guidance only 
by reference to the general principles of justice and no 
principles of justice in regard to this matter seem to me clearer 
than these : first, that the petitioner who has been convicted of 
adultery should not be allowed to obtaina divorceif such 
adultery, in any serious degree-contributed to the misconduct 
of the respondent ; and, secondly, that a respondent should not 
be allowed to avoid the consequences of proved misconduct by 
putting forward an act or acts of misconduct on the part of the 
petitioner for which the respondent was himself or herself in any 
serious degree responsible. To hold otherwise would be to 
low a wrong-doer to profit by wrong doing. I have 
oubt that the legislature intended that the court should 
these principles whether or no it intended that the 
uld act on any other principles.” Finding in that case 
pondent’s conduct conduced to the adultery com- 


he petitioner, the learned President granted a 
2) [1903] L. R., P. D., 246. 
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decree s4 This was a very different case from the one 
now before us. In this case Mrs. Rhine has been found guilty 
of deliberate adultery. It cannot rightly be said that her 
husband conduced to the adultery. The principle laid down 
in Otway v. Otway should, therefore, I think, be applied to 
this case, and accordingly applying it I would hold that com- 
ing into court as she does with unclean hands, Mrs. Rhine is 
not entitled to any relief. I would, therefore, in the circum- 
stances of this case, set aside the decree of the court below for 
a judicial separation and in other respects affirm the decree 
of that court. 

GRIFFIN, J.—I concur. 

TUDBALL, J.—I concur, 

By THE COURT.~—The order of the Court is that the decree 
of the court below in so far as it granted the petition of Mrs, 
Rhine for judicial separation be set aside, and that her peti- 
tion be dismissed in fofo, In other respects the decree will 
stand affirmed but without_costs as no one appears on the part 


of the respondent. 
Petition dismissed, 


JAGDIP NARAIN SINGH 


VErSUS 
BILAR SINGH AND oTIIERS.* 


Limttation—Adverse possession—Puisne mortgagee redeeming earlier 
mortgage tn the hands of plaintif —Period of limitation for suit for 
declaration of title acquired by prescription. 

As long as possession can be referred to a right consistent with the 
subsistence of an ownership in being at its commencement, so long 
must the possession be referred to that right, rather than to the right 
which contradicts the ownership. 

Ramchandra v. Sadashiv, 1. L. R., 11 Bom., 422, referred to. 

A man cannot hold a mortgage on his own property, and where a 









property takes payment from the puisne mortgagees, he ought t 
deemed to have aknowledged the title of the mortgagor to the eq 
redemption. 

In a case of a co-sharer holding mortgaged property after r 
by him of the mortgage, limitation is computable only 
when the possession becomes adverse by the assertion o 


title, 
° 5. A. No. 676 of 1910. 
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SECOND APPEAL from a decree of F. D. Simpson, Esq., 
District Judge of Gorakhpur, reversing a decree of Munshi 
Gokul Prasad, Subordinate Judge of Gorakhpur. 

Suit for declaration of title. 

The material facts appear from the judgment. 


The court of first instance decreed the suit but the lower 
appellate court reversed the decree. 

Plaintiff appealed. 

D. E. O'Conor (with him Durga Charan Banerjee), for the 
appellant. 

W. Wallach (with him Sundar Lal), for the respondeats, 


The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit for a 
declaration that the plaintiff had acquired a title by adverse 
possession to shares in four villages specified in the plaint, 
and that the defendants, 2nd party, were not entitled to bring 
that property to sale in execution of a mortgage decree 
against the defendant, first party. 


The defendants, first party, were recorded in the revenue 
| \ papers as owners of a 3th share in the property in suit, but 
according to the plaintiff they never were in possession and 
he alone was in exclusive enjoyment of the property for 
over I2 years. Defendant No. I, one of the recorded co-sharers, 
executed a mortgage of the property on the 12th April, 1899, 
in favour of the defendants, second party. The latter sued 
on this mortgage and obtained a decree for sale on the 14th 
of December, 1905. The present suit was instituted on the 
3rd July, 1906. 














Prior to this, namely, on the 16th of February, 1894, the 
plaintiff had instituted a suit praying for maintenance of 
ossession and establishment of his title by adverse possession 
the property. This suit was dismissed on the 18th 
ber, 1894, upon the finding that plaintiff had failed to 
verse possession for a period of twelve years. This 
as upheld: on appeal by the High Court. The 
it will be noted, was filed more than twelve years 
ution of the former suit. It was dismissed by 
below upon the ground that the suit was 
of res judicata by reason of the decision ‘in 
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the former suit.. This decision was reversed by this Court on 
appeal, the Court holding that the plaintiffs might have 
acquired a title by adverse possession since the 16th February, 
1894, and that the doctrine of ses judicata did not bar it. This 
Court, in its order of remand framed two issues for determi..a- 
tion, namely :— 


(1) \Vhether the plaintiff. has been in possession of, dhie 
land since the 16th of February, 1894, and, if so, for what 
period ? 


(2) Ifthe plaintiff has been in possession for any time, 
what was the nature of that possession ? 


The court of first instance found that the plaintiff had 
been in possession of the property in suit for a period of over 
twelve years since the 16th of February, 1894, before the 
institution of the present suit, and (2) that his possession 
during that period over three out of the four villages in suit 
was adverse to the defendants. 


On these findings the learned Subordinate Judge decreed 
the plaintiffs suit in respect of three villages, and dismissed 
it with regard to the fourth village. 


The defendants appealed against the order decreeing the 
plaintiffs claim, while the plaintiff appealed against the 
dismissal of his suit with regard to the fourth village. 


The learned District Judge has allowed the defendants’ 
appeal and has dismissed the plaintiff's suit zz foto. The 
ground upon which he dismissed the suit appears to be, that 
there was no evidence of an assertion by the plaintiffs of 
possession adverse to the defendants, first party, subsequent 
in date to the 16th of February, 1894. The learned District 
Judge observes :—“ It is obvious that any assertion of plaintiff, 
earlier than the 16th of February, 1894, is nothing, since it j 
















res judicata that he was not then in possession. It is eq 
clear that the plaint is nothing since it relates-to the d 
institution and no later, and the res judicata relates 
same period as the plaint.” 


The learned Judge appears to labour under g 
ception as to what was decided in the form 
decision in that suit was not that the plai 
possession, but that he had failed to establi 
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by him of a title by adverse possession. It appears to us 
that the assertion of adverse title contained in the plaint of 
the 16th of February, 1894, cannot be ignored in the manner 
the court below has ignored it. If the plaintiff-had succeeded 
in proving that for a period of twelve years or upwards prior 
to the institution of this suit he has held uninterrupted pos- 
session over the property in suit adverse to the defendants, 

then -he would be entitled to a declaration of his title as 
against them. 


` But there is another ground upon which the lower appel- 
late court dismissed the plaintiff's suit. The defendant, Ganesh 
Prasad, in conjunction with two other persons, mortgaged his 
share, in the villages in dispute to the Gorakhpur Bank, 
and on the 29th of November, 1901, the Bank obtained a 
decree on foot of this mortgage, and on the 16th of January, 
1903, sold that decree t> a ġenamidar for the plaintiff in this suit 
who has been found to have beer’ the real purchaser. At 
‘this date the possession of the plaintiff had not ripened so as to 
give him a title by prescription. The defendants, second party, 
aS puisne mortgagees, paid to the plaintiff the amount of the 
‘decree so transferred to him and thus stepped into the shoes 
„of the prior mortgagee. The learned District Judge held that 
by his conduct in taking the amount of the decree from the 
defendants, second party, the plaintiff admitted the validity of 
the mortgage held by these defendants, and did not hold out 
his own. possession as adverse to the defendant, first party, 
. and he also held that there was no evidence of any adverse 
possession later than the 16th of February, 1894. Adverse 
- possession is a question of fact to be determined upon 
. evidence, and we think that the lower appellate court was 
justified under the circumstances in holding that adverse 
possession could not be set up as existing at the date of the 













_ The plaintiff not merely paid off the debt of the 
but also on the strength of the security of the Bank 
> transfér to him of the Bank’s decree induced the 
second party, to pay to him the debt so transfer- 
ing so he must be taken to have acknowledged 
had a subsisting claim to the share of the 
sesh Prasad, and also the right of the defendants, 
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CIVIL. second party, to redeem the earlier security by virtue of their 
ite. rights as puisne mortgagees. This was in evidence that the 
—  __ plaintiff did not at this time assert adverse possession of 
a Ganesh Prasad’s share. He held himself out, to the puisne S 
mortgagees, as owner of the Bank’s interest in that share, and 
as his possession, so far asthe respondent’s interest in the pro- 
Stanley, C./. perty is concerned, might properly be deemed to have been 
referable to his title by virtue of the assignment of the Bank’s 
decree. A man cannot hold a mortgage on his own property 
and in taking payment from the puisne mortgagees the 
plaintiff ought, we think, to be deemed to have acknow- 
ledged the title of Ganesh Prasad to the equity of redemption 
in his share of the property. “As long as possession can be 
referred to a right consistent with the subsistence of an 
ownership in being at its commencement, so long must the 
possession be referred to that right rather than to a right 
which contradicts the ownership.” Ram Chandra v, Sada- 
sktv(), Ina case of a co-sharer holding mortgaged property 
after redemption by him of the mortgage, limitation is compu- 
ted only from the date when the possession becomes adverse 
by the assertion of an exclusive title. At the date of the 
transactions to which we have referred, we do not think it can 
be rightly held that the plaintiff asserted an exclusive title, 
This being so, whether the possession of the plaintiff’ was 
adverse or not prior to the redemption of the mortgage of 
the Bank by the defendants, second party, is immaterial: - By 
the. transactions above referred to the prior possession, if 
adverse, was interrupted, and limitation could only be deemed 
to run as from their. date. 


v. 
Bilar Singh. 







= For these reasons we think that the learned District Judge 
came to a right conclusion, and we dismiss this appeal with 


costs, 
rare . Appeal dismissed, 


(1) [1886] 1. I. R., 11 Kom.,, 422. 
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a KU. SINGH AND ANOTHER 
i Versus 
\\, CHHALLU.* 
Agra Tenancy Act (11 of RY), sections 10, 202— Suit for possession in 
-Civil Couri—Agricuiturà! land—Defendant pleading tenancy—Ex- 
change—E x-proprietary tenant, i 





The rights of an ex-proprietary tenant do not arise when there is an 
exchange of zemindari between co-sharers. 


-In a suit for possession relating to agricultural land the defendant 
pleaded that he was a tenant, 4e/d that the court of first instance was 
bound to follow the procedure laid down in section 202 of the Agra 
Tenancy Act. 
= SECOND APPEAL from a decree of J. L. Johnston, Esq., 
Additional Judge of Meerut, reversing a decree of Shaikh 
Mohammad Husain, Additional Subordindte Judge of 


Meerut, 


Suit for possession. The court of First Instance decreed 
the suit but the lower appellate court reversed the decree. 






















The material facts are set out in the judgment. 
Plaintifis appealed. 
M. L. Agarwala, for the appellants. 

` Baldev Ram Dave (for Sundar Lal), for the respondent. 
The judgment of the Court was delivered by 


BANERJI, J.—The suit out of which this appeal has arisen 
was brought by Duli Chand, now represented by the appel- 
lants for possession of certain agricultural lands. It appears 
that the parties were co-sharers in ‘certain zemindari, and 
under an arbitration award the zemindari was partitioned. 
The lands in question fell to the share of Duli Chand. He 
ght a suit in the Civil Court for proprietary possession 
ose lands and for ejectment of the defendant. The 
mate Judge, in whose court the suit was instituted, 
ee, dated the roth of November, 1902, granted to 
\ a decree for proprietary’ possession of the land. 
t appealed to the District Judge and contended 
© S, A. No. 947 of gto. 
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that the land had been his sv land before partition, that he 
had acquired the rights of an €x-proprietary tenant in regard 
to it and that he could not be ejected from it by a decree of 
the Civil Court. The learned Judge wās of opinion that thé 
decree of the first court only granted to the plaintiff proprie- 
tary possession of the land and that it could not be determined 
in that suit, whether ‘the defendant had acquired the rights 
of an ex-proprietary tenant. The learned Judge observed, 
however, in his judgment that as there was an exchange 
between co-sharers, the defendant could not under any 
circumstances claim the rights of an €x-proprietary tenant. 
This view of the learned Judge was in our opinion right. By 
section 10 of the Tenancy Act where there js a transfer by 
private alienation no rights of €x-proprietary tenants accrue 
if the alienation is by gift or by exchange between 
co-sharers, Here there was evidently an exchange between 
co-sharers, and therefore, under the provisions of section 
10, no rights could accrue to the defendant as an expro- 
prietary tenant in respect of land held by him as sîr. Hold- 
ing the view which we have mentioned above, the learned 
Judge dismissed the appeal of the „defendant. The decree 
obtained by Duli Chand was put into execution and he 
obtained possession of the property. It is admitted that he 
took actual possession of it; whether he obtained it by 
execution of the decree or subsequently is immaterial. The 
defendant on being dispossessed brought a suit in the 
Revenue Court under section 79 of the Tenancy Act ‘for 
recovery of possession alleging himself to be the €x-proprietary 
tenant of the land. His suit was decreed. Hence the 
present claim for possession. 













The court of first inStance decrecd the claim but the lower 
appellate court dismissed it holding that the decision of the df 
Civil Court in the former suit brought by the plaintiff opera 
ed as res judicata. This view of the learned Judge is, i 
opinion, erroneous, and the learned Vakil for the respa 
has not tried to support it. In the former suit, as 
pointed out above, the appellate court clearly abs 
determining whether the defendant was liable ox 
ejected from the land. Therefore the decisio1 
ous suit cannot operate as res Judicata in this 
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As, however, the suit related to agricultural land and the 
defendant pleaded that he held such land as the tenant of 
the plaintiff, section 202 of the Agra Tenancy Act applied 

` and the court in which the suit was brought, was bound to 
require the defendant by order in writing to institute within 
three months a suit in the Revenue Court for the determina- 
tion of the question, whether the defendant was the plaintiff's 
tenant.or not. This the court of first instance did not do. 


7 . 

Mr. Baldev Ram, for the respondent, contends that the 
decision of the Revenue Court in the suit .brougbt by the 
defendant to recover possession is res judicata between the 
parties, and the procedure laid down by section 202 need not 
be adopted. We express no opinion on the question whether 
when a suit is brought in the Revenue Court by the defend- 
ant in accordance with the provisions of section 202, the 
decision in a former suit brought in the Revenue Court would 
or would not have the effect of res judicata. We think the 
court of first instance was bound to follow the procedure laid 
down in section 202, and this must now be done. We accord- 
ingly discharge the decree of both the courts below and 
remand the case to the court of first instance with directions 
to re-admit the suit under its original number in the register 
and adopt the procedure laid down in section 202 of the 
Agra Tenancy Act. The appellant will have the costs of 
this appeal. © All other costs will follow the event. 


Appeal allowed. 
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ASHFAQ HUSAIN AND OTHERS 
VERSUS 
GAURI SAHAI. 


Limitation Act (XV of 1877\—Art. 179—Joint decree— Decree 
erparte against one of several defendints— Decree set aside against one, 
such aefendant—Proper form of the order—Decree passed subsequently 
against the exempted defendant alone— Execution of decree —Estoppel. 


On the 25th August, 1900, the plaintiff obtained a joint decree for 
sale against several defendants on a joint mortgage of joint property. 
That decree, which was made absolute on the 21st December, rgor, was, 
as against one lady defendant, made ev parle, in fault of appearance, and 
it was set aside as against her alone, on appeal, by the High Court, on 
the 11th March, 1902. Subsequently, on the 15th August, 1902, & decree 
was passed on the merits against the lady defendant alone, whose 
appeal against that decree was dismissed by the High Court on the 
16th November, 1904. The plaintiff applied, on the 15th February, 1905, 
against all the defendants that the decree of the 15th August, 1902, 
might be made absolute, and for an order of sale of the mortgaged pro- 
perty. The decree of the 15th August, 1902, was made absolute on the 
27th November, 1905, against the lady defendant alone, and the applica- 
tion was dismissed as against the rest of the defendants. On the zist 
December, 1905, the plaintiff, basing his application on the decrees of the 
25th August, 1900, the 15th August, 1902, the 16th November, 1904, the 
21st December, 1901, and the 27th November, 1905, applied against all 
the defendants for execution : 

ffeld, that it might have been more in accordance yith strict proce- 
dure if the Court had set aside the whole judgment and had proceeded to 














procedure adopted by the Court, and the irregularity (if any) in the 
procedure had worked no wrong and was of no real consequence ; 


ffeld, also, that the orders absolute, dated the 21st December, 1901, 
and the 27th November, 1905, respectively, were in effect one decree of 
the latter date, from which the statute of limitation began to run, ay 
that the application for execution, dated the 21st December, 
against all the defendants was, therefore, not barred by limitation. 


f/eld, finally, that the application, dated the zist Dece 
different from that dated the 15th February, 1905, and that 
was, therefore, not estopped by the judgment given against 
27th November 1905. 
Gauri Sahat v, Ashfag Husain, |1907] 1. L. R., 29 Alj 
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APPEALS against two decrees of the High Court of Judi- 
cature for the North-\Western Provinces at Allahabad, revers- 


ing two decrees, of the court of the Subordinate Judge of 
Moradabad. 


—_——~. 


The present proceedings arose gut ofa mortgage decree, 

dated the 25th August, 1900, passed by the Subordinate 
Judge of Moradabad, in favour of the respondent, against the 
appellants and one Musammat Sakina, on which an order 
absolute for sale under Section 89 of the Transfer of Property 
Act (IV of 1882) was made on the 21st November, 1901. 
Musammat Sakina did not appear to defend the case, which, 
as against her, was decided er parte. She applied to have the 
decree set aside as against her, on the ground that the 
summons had not been properly served on her. That appli- 
cation was dismissed, but on appeal the High Court, on 11th 
March, 1902, ordered that the decree should be set aside so far 
as Sakina was concerned, and that the suit should be re-heard 
on its merits as against her. The suit was accordingly 
re-heard, and on the 15th August, i902, the Subordinate 
Judge passed a decree against Sakina, which was affirmed on 
appeal by the High Court on the 16th November, 1904. 
On the 15th February, 1905, the respondent applied that the 
decree of the 15th August, 1902, might be made absolute, 
and also for an order absolute for the sale of the mortgaged 
property under Section 89 of the Transfer of Property Act. 
All the defendants were made parties to this application, but 
the appellants objected to any order being made as against 
them, on the grounds, (a) that they were not parties to the 
re-hearing and the resulting decree, and (4) that the original 
decree, dated the 25th August, 1900, against them became 
extinct by the operation of the law of limitation. 


=O et Le oe 















The Subordinate Judge, on the 27th November, 1905, 
le an order, in which he held that the application as 
the appellants must be dismissed, but on the same 
sade an order absolute as against Sakina. 


21st December, 1905, the respondent applied to 
e Judge for execution of his decree against 
ts, by sale of the mortgaged property. That 
based on the decrees of the 25th August, 
46 
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1900; the 21st December, 1901r ; the 15th August, 1902; the 
16th November, 1904, and the 27th November, 1905. mEn 


That application was opposed by the appellants, on the 
grounds that the only decree to which they were parties was 
the original decree of 25th August, 1900, and that any pro- 


„ceedings for execution of that decree were barred by limita- 


tion; that they were not parties to the proceedings of Sakina 
for re-opening the case, or to the subsequent decree passed 
against her, and that, therefore, the decree could not be 
executed against them. 


The Subordinate Judge dismissed the application as 
against the objectors but directed them to state the amount 
of the share of Sakina in the mortgaged’ property, and ` post- 
poned the further hearing of the application. The respondent 
filed a petition stating that his decree was a joint decree, and 
the mortgage also was joint, and the Subordinate Judge, 
thereupon, on the 5th May, 1906, ordered the case to be 
‘struck off on the ground that as Sakina’s share was not 
specified, it could not be sold. 


On appeal the High Court held that the original decree 
and the subsequent decree against Sakina, taken together, 
amounted to one decree for the sale of the mortgaged ‘proper- 
ty, which was made absolute by the joint effect of the orders 
of 21st December, 1901, and 27th November, 1905, and the 
application for execution on 21st December, 1905, was not 
barred by limitation ; For a full report of the case, see : 


Gauri Sahai v. Ashfag Husain and others, [1907] E. L. R., 29 All, 623. 
S C.4 A. L. J. Rey 352 











Defendants appealed, 


. De Grutiher, K. C, and G. E£. A. Ross, for the appellants : 
The decree of the 25th August, 1901, was made, under Section 
88 of the Transfer of Property Act, and it was made absol 
as against the appellants on the 21st December, 1901, 
section 89 of that Act. The application for executio 
the 21st December, 1905, is, therefore, barred. T] 
other decree against the appellants. The decree 
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Court on appeal by Sakina from an order of the first court 
refusing her application under section 108 of the Code of Civil 
Procedure (Act XIV of 1882) to set aside the ex parte decree, 
dated the 25th August, 1901, against her. The appeal 
referred to in Article 179 of the Indian Limitation Act (XV 
of 1877), Schedule II,isan appeal from a decree or order 
sought to be executed, and not an appeal from an order of 


the court refusing an application under section 108 of the 
Code of Civil Procedure : 


Sheo Prasad v. Anrudh Singh, {1879} I. L. R., 2 All, 273. 

Jivafi x. Ramch indra, [1891] I. L. R, 16 Bom., 123 

Baikuntha Nath Mitra v. Aughore Nath Bose, [1893] L L. R, 21 
Cal., 387. . 

Reference was made to the Code of (Civil Procedure, 
sections 540, 544, 545 and 588, and to the definition of ‘suit’ 
in the Indian Limitation Act. 

The decree of the first court, dated the 27th November, 
1905, from which there was no appeal, became final as bet- 
-ween the appellants and the respondent, and the High Court 
had no jurisdiction to question its validity on the application 
for execution, dated 21st December, 1905 : 

Ram Kirpal Shukul v. Rup Kuari, [1883] L. Raith A, 37 S. C. 
I. L. R., 6 All., 269. 
Beni Ram v. Nathu Mal, [1884] L. R. 1r 1L. A., 181. 

The decree of the 27th November, 1905, operated as 

res judicata between the appellants and the respondent : 
Krishna Behari Roy v. Brojeswart Chowdranee, [1875] L. R., 2 1. A. 
283 S. C. 1. IL. R, 1 Cal, 283. ü 

E. U. Eddis, for the respondent, contended that under 
Article 179 of the Indian Limitation Act, the limitation, under 
the present circumstances, did not begin to run till the date 
of decree of the High Court, of the 16th November, 1904: 
al Chander Afauna v. Gosain Das Kalay, [1898] I, L. R., 25 Cal. 















mna Chariar v. Mangammal, [1902] 1. L. R., 26 Mad, gt. 

dgment given on the 27th November, 1905, 
p him, because that judgment was given on the 
dated the 15th February, 1905, which was 
the present application, dated the 21st 
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December, 1905 ; and the High Court was right for reasons 
given in its judgment. l 


De Gruyther, K. C, in reply, distinguished the case of 

Sham Sundar x. Muhammad Iltisham A /i, [1905] 1. L. R., 27 All., sor 
which was relied upon by the High Court, 

The judgment of their Lordships was delivered by 


LORD MERSEY. —The substantial question in this case is 
whether an application for the execution ofa decree absolute 
obtained by the respondent for the sale of some property 
which had been mortgaged to him by the appellants is barred 
by Section 4 of the Indian Limitation Act, 1877. There is 
also a further question, namely, whether a similar application 
had not already been made to the court and dismissed on 
the 27th November, 1905, so as to make the present applica- 
tion res judicata, 


The litigation which has led up to this dispute has been 
very long and it has been somewhat complicated, but the story 
can be told, for present purposes, in a few sentences. 


The respondent was the holder of a mortgage of the interest 
of the appellants and of a lady, named Musammat Sakina, in 
certain lands. The mortgage debt was a joint debt, and the 
mortgaged property was joint property. Default was made in 
payment of the debt, and thereupon the respondent instituted 
proceedings for the recovery of the money. He also asked 


for a decree that if payment were not made, the property 
should be sold. 


The present appellants put in defences, but the lady 
failed to appear. The case was tried, and the defences were 
found to be untrue, whereupon a decree was pronounced 
against all the defendants, the judgment against -the lady 
going by default of appearance. This decree was dated t 


25th August, 1900, and it was made absolute on th 
December, 1901. 











If nothing more had happened, there should ha 
difficulty about “btaining an order for execution o 
But before the decree absolute was made, namely 
September, 1900, the lady Musammat Sakina 



































VOL, VIIL) PRIVY COUNCIL. — 337 


25th August, 1900, on the ground that she had never been serv- 
ed with process. The lady’s application was refused by the 
Subordinate Judge before whom it came. This was on the 
13th May, 1901. The learned Judge did not believe her 
statement that she had had no notice of the proceedings and 
he was of opinion that she had been put forward by the 


Husain, in order to delay the execution. Musammat Sakina 
then appealed; and her appeal was allowed, the court direct- 
ing “the decree passed er parte be set aside so far as the 
appellant, Musammat Sakina, is concerned,” and that the case 
should be reheard upon the merits as against her. This was 
on the 11th March, 1902. The case was accordingly set down 
for rehearing, and Musammat Sakina then pleaded that the 
plaintiff had received certain sums of money from her deceased 
husband on account of the mortgage debt for which he had 
not given credit. This defence of payment had not been put 
forward by any of the other defendants, and at the hearing 
Musammat Sakina was unable to support it by satisfactory 
evidence. Accordingly judgment was given against her on the 
15th August, 1902. She then again appealed but the High 
Court, agreeing with the Subordinate Judge that her witnesses 
were unworthy of credit, dismissed her appeal. This was on 
the 16th November, 1904. Nothing was paid, and on the 15th 
February, 1905, the plaintiff filed an application against all 
the defendants in the action asking that. the decree of the 
15th August, 1902, might be made absolute, and for an order 
for the sale of the property. To this the appellants filed an 
objection alleging that the decree of the 1sth August, 1902, 
was passed against Musammat Sakina alone, and that the 
original decree of the 25th August, 1900, passed against the 
pellants, “had become extinct” by operation of the Statute 
imitation. The objection was heard on the 27th Novem- 
5, when the Subordinate Judge held that the decree 
th August, 1902, concerned Musammat Sakina only, 
herefore no order absolute could be made against 
on the basis of that decree. He also found that 
ad already, on the 21st December, 1901, obtained 
ute against the objectors so that there were 
crees (namely, the decree against the objectors 
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and the decree against Musammat Sakina) in respect of the 
same. mortgage. The learned Judge, therefore, came to the 
conclusion that he could not help but disallow the plaintiff's 
application; and the application was accordingly dismissed. 
The learned Judge, however, made a decree absolute (dated 
the 27th November, 1905) against Sakina. Later on, namely, 
on the 21st December, 1905, the plaintiff filed an applica- 
tion against all the defendants for execution by way of sale of 
the property. This application was based on the decrees of 
the 25th August, 1900, the 15th August, 1902, the 16th 
November, 1904, the 21st December, 1901, and the 27th 
November, 1905, before-mentionecdl. The present appellants 
fled an objection to this application on the .7th February, 
1906, alleging that they were no parties to the decrees 
of the 15th August, 1902, and the 27th November, 1905, 
and that as to the decrees of 25th August, 1900, and 21st 
December, 1901, they were time-harred. These are the 
facts, and the first question is whether the remedy 
against the present defendants is statute barred. The 
limitation applicable to the case is to be found in the fourth 
section of the Indian Limitation Act, 1877, which pro- 
vides that every application made after the period of limita- 
tion prescribed therefor by the second schedule annexed to 
the Act shall be dismissed, although limitation has not been 
set upas a defence. The second schedule (No. 179) provides 
that the time for an application for the execution of a decree 
shall be three years from the date of the decree, or (where 
there has been an appeal) from the date of the final decree 
or order of the appellate court. The answer to the question, 
therefore, depends upon the date of the decree on which the 
application for execution is based. If the date of the decree 
is more than three years before the date of the application, g 
then the respondent's remedy is statute barred, but otherwy | 
not. Now the respondent originally claimed a decree ag 
all the defendants jointly in respect of a joint mortgags 
and he obtained on the 25th August, 1900, what pu 
be a judgment in accordance with his claim. 










quently appeared that by reason of non-service of 
one of the defendants, the judgment ought not 
given, and accordingly the court re-opened 
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setting aside the judgment so far as it affected the one defen- 
dant who had not been served, and directed another enquiry 
to ascertain whether that defendant had any defence. It might 
have been more in accordance with strict procedure if the 
court had set aside the whole judgment and had proceeded 
to re-try the case as against all the defendants. But it was 
apparently considered that such a course would involve un- 
necessary delay and expense, and no one objected to the 
procedure adopted by the court. 

Thus the original judgment of the 25th August, 1900, was 
treated by the court and by the parties as a mere step in the 
granting of the relief for which the plaintiff was asking and 
to which, as it ultimately turned out, he was entitled, namely, 
a decree against all the defendants jointly. The irregularity 
(if any) in the procedure has, in their Lordships’ opinion, 
worked no wrong and is of no real consequence. Subsequently 
and after many delays,’ for which the respondent was in no 
way responsible, it was ascertained that the defendant who 
alleged that she had not been served had no defence, and a 
decree was made against her. This decree which was dated 
the 16th November, 1904, was the second step in granting to 

: the plaintiff the relief to which he was entitled. It supple- 
mented and completed the decree granted on the 25th August, 
1900, and for the first time gave to the plaintiff that which 
would alone justify him in applying for the joint execution 
to which he was entitled. It is from the date of this last 
judgment (the 16th November, 1904), or rather from the date 
when it was made absolute (the 27th November, 1905), that 
the time under the statute began to run. It was then for 
the first time that the court granted a complete decree to the 
respondent. It follows, therefore, that the plaintiff's remedy 
is not statute barred. This seems to have been the view 
ken by the High Court in the judgment from which this 
l is brought, and in their Lordships’ opinion it is right. 















o the second point taken on behalf of the appellants, 
that the plaintiff is estopped in the present proceed- 
he judgment given against him on the 27th Novem- 
pon his application of the 15th February, 1905, it is 
say that the present application is different from 
then before the court. The application of the 
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15th February, 1905, was based on the decree of the 15ty 
August, 1902, and on that alone, whereas the present applica- 
tion is based upon the joint effect of the two orders absolute 
of the 21st December, 1901, and the 27th November, 1905, 
made against the appellants and Sakina respectively, and 
which two orders are in effect one decree of the later date. 


Their Lordships will humbly advise His Majesty that the 
appeals should be dismissed. The appellants will pay the 
costs. 


Ranken Ford, Ford and Chester, Solicitors for the appellants. 
Sanderson, Adkin Lee and Eddis, Solicitors for the 


respondent. 


J. M. PARIKH. Appeals dismissed. 
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BED SARAN KUAR 
VErSUS 


BHAGAT DEO AND OTIIERS. * 


_ Civil Procedure Code (Act Vof 1908) sec. rr, Exp. vii—Suit for ejectinent 
in Revenue Court—Question of title decided by Assistant Collector— 
Decision becoming final—Kes judicata. 


In a suit for ejectmentin the Revenue Court, the defendants to that 
suit pleaded title in themselves, and the Assistant Collector held that the 
plaintiff had failed to prove title as against them. This decision became 
final. Ina subsequent suit in the Civil Court for declaration of title 
against the former defendants and also certain others Ae/d@ that the de- 
cision of the Revenue Court operated as res judicata so far as con- 
cerned those persons who had been defendants to the previous suit but 
not as against those who were no parties to the suit. 

FIRST APPEAL from an order of S. Muhammad Ali, Esq., 
District Judge of Mirzapur. 

Plaintiffs appeal. Suit for possession, 
The facts are as follows : — 


The plaintiff, Sri Rani Bed Saran Kuar, instituted a suit 
for ejectment in the Revenue Court tn 1905 against Bhagat 
Deo [defendant No. 5] and Rabinath [father of defendants 
Nos. 6 and 7] on the allegation that the village in dispute was 
their ancestral property ; that Bhagat Deo and Rabinath were 
lessees of the land in dispute ; that the lease had expired and 
that the defendants had in collusion with the Patwari got 
their names entered in the revenue papers. The valuation of 
suit was Rs. 132-6-0, 

















he defendants opposed the suit on the ground that they 
rtain other relatives were themselves the proprictors. 
h March, 1996, the Revenue Court found in favour 
dants and dismissed the suit. The plaintiff did not 
his decree, but on the 21st March, 1996, she ap- 
tion of the entries in the revenue papers. 
was disallowed in August, 1907, and she was 
er remedy in the Civil Court. Accordingly 
© F, A. F. O. No. 67 of 1910. 
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she filed the suit out of which the present appeal arose 
for ejectment of Bhagat Deo and Rabinath, and those per- 
sons who were alleged to be proprietors. The valuation of this 
civil suit for purposes of jurisdiction was fixed at Rs. 1,800. 
One of the pleas set up in defence was that the suit was 
barred by res judicata, The defendants who were not parties 
to the ejectment suit also said in their defence that they were 
owners of an 8-anna share in the village and that the other. 
defendants were owners of specific: shares. 


The court of first instance held that the suit was barred 
by the rule of res judicata, the question of proprietary title 
having been decided by the Revenue Court. Regarding the 
case as against those defendants who were not parties to 
the ejectment suit, it held that Baldeo and Rabinath -had 
claimed a title not only for themselves but also for the other 
defendants, and that under Explanation vi of section I1, the 
suit was barred as against them too. 


The lower appellate court, on appeal, held that the suit 
was barred as against those defendants who were parties to 
the ejectment suit, but that explanation vi of section.11 of 
the Civil Procedure Code had no application and the suit .was 
not barred against the defendants who were no parties to 
that suit. 

Plaintiff appealed. 

FHlartbans Sahai (with him Nawab Abdul Majid), for the 
appellant. 

The judgment in the former suit cannot operate as res 
fsdicata as the present suit cannot be tried by the Revenue 
Court. [Referred to section 11, Civil Procedure Code.] The 
present suit is for a declaration of title as well as for pos 
session, and it can not be entertained by the Reval 
Court which tried the first suit. The decision in that suij 
not operate as res judicata unless it be held that the gg 
suit could be entertained by the Revenue Court. 
_ Gokul Mandar v, Pudmanund Singh, [1902] 1. L. R 
at 715 P. C. 

[BANERJI, J.— Suppose a Revenue Court d 
of title in a partition case, can the question 
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There is a special provision for that, and a Revenue 
Court is to be considered a Civil Court for that purpose. 


The valuation of the ejectment suit being only Rs. 132, the 
Revenue Court could only become a court of lowest civil 
jurisdiction, z. ¢, a Munsifs Court, and could not try the 
present suit, the valuation of which was Rs, 1,800 and which 
could be tried by the Subordinate Judge. | ) 


{BANERJI, J—An Assistant Collector has power to try 
suits of all valuation. ] 

Referred to 

Behari v. Sheobalak, [1907] 1. L. R., 29 All, 601. 

Te; Bahadur Sapru, for the respondents, was not called 
upon. 

The judgment of the Court was delivered by 

BANERJI, J-—This appeal arises out of a suit brought by 
Sri Rani Bed Saran Kuar, appellant before us, in which she 
asked for recovery of possession of mauza Jamvanwa and 
fora declaration of her proprietary right to the same. One of 
the pleas raised in defence was that the present suit was barred 
by reason of section 11, Code of Civil Procedure. It appears 
that prior to the institution of the suit out of which this 
appeal has arisen, a suit had been instituted in the court of 
the Assistant Collector, First Class, under section 63 of the 
Local Tenancy Act. The appellant was the plaintiff in 
that suit, The defendants were (1) Ramnath Prasad, who 
was the father of Ram Kinkin Deo and Harbans Deo, two 
of the present respondents, and also (2) Bhagat Deo, the 
third respondent before us. The appellant then sued for 
ejectment of the defendants on the ground that they were 
lessees, and that the lease under which they held would 
pire at the end of the then current agricultural year. 


‘The defence was to the effect that the defendants were 
sees but proprietors, and that the plaintiff had no 
e property in question, The Assistant Collector 
himself to determine the question of title then in 
im. We cannot help saying that the action of 
ollector seems to us to have been inexpedient. 
shown better discretion if he had required 
institute a suit in the Civil Court for the 
this question, which was particularly a 
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question forthe Civil Court to determine. Section 199 of 
the Local Tenancy Act, however, gave the Assistant Collector 
power to determine the question, and he determined it against 
the plaintiff, namely, the appellant before us. He held that 
the plaintiff had no title to the property in dispute. 


The plaintiff might have carried this decision in appeal 
before the District Judge. Had she done so, it would have 
been within the power of the District Judge either to try 
the question of title himself, or if he had not all the materials 
before him necessary for the determination of the question, 
to have framed issues with reference to that question, and 
have referred them for trial to any subordinate court of 
civil jurisdiction. That court might, for instance, have been 
the court of the Subordinate Judge. The plaintiff, however, 
did not take any action in this direction with the result 
that she has now to meet a decree against her which has 
become final. The decree was pronounced, it is true, by a 
Revenue Court but by a Revenue Court which, as we have held 
in previous decisions, and as we now hold, is pro tanto a Civil 
Court of competent jurisdiction to decide the question of 
title. The rulings to which we refer will be found mentioned 
and considered in Behari v, Sheobalak, (") 


To return to the suit out of which this appeal arises, 
the court of first instance held that the plaintiff's case’ was 
barred by the rule of res judicata, The lower appellate court 
also held that the suit of the plaintiff was barred against 
such of the defendants as were parties to the previous suit 
brought under section 63 to which we have already referred, 
With this view of the lower appellate court we agree for the 
reasons stated above. So far as the present case is con- 
cerned the result is that the appellant's claim must be helg 
to be barred against the respondents to this appeal. 3 
accordingly dismiss the appeal with costs. 

ALS. Appeal disints 

sis eo L. R., 29 All, 601, 
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Civil Procedure Code (Act V of 1908), section 11, Explanation VI— 7 


Community of interest-—persons not parties to former sutt. KNOX, J. 


i s . BANERJI, J. 
B sued certain persons for ejectment in Revenue Court. Defendants WARAMAT 


pleaded that they were proprietors of half the property in dispute Hvs\in, J 
and the other half belonged to J and others. The Revenue Court held 

that B was not the proprietor. She then brought this suit in the Civil 

Court for declaration of title. 


Meld, that the parties to the former suit did not litigate in respect of 
the private right claimed in common for themselves and others within 
the meaning of section 11, Explanation 6 of the Civil Procedure Code. 


In order that Explanation VI to section 11 of the Code of Civil Proce- 
dure might be applicable, there must be community of interest.» 
Held that the dismissal of the suit did not bar the trial of the issue 


as to title as regarded J and others who had not been made parties to the 
previous suit. 


- Per KARAMAT HHSAIN, J:—The doctrine of res judicata with certain 
limitations prohréits a court of justice from deciding in a subsequent 
suit an issue which has been decided in a previous suit. When a court 
with reference to an issue involved in a subsequent suit is of opinion 
that res judicata bars the trial of that issue, it refrains from deciding 
that issue. To call this action of the court a decision of that issue in the 
subsequent suit is a misnomer and can in no way deprive it of the power 
of deciding that issue between the plaintiff and the rest of the defendants. 


FIRST APPEAL from an order of Saiyed Muhammad Ali, 
Esq., District Judge of Mirzapur. 










The material facts appear from the judgment in F. A, 
No, 67 reported at page 341. 


zadur Sapru, for the appellants. 


hat the plaintiff had no /ocus standi, to sue. The 
gmentin F. A, F., O. No. 67 of roto (") is that 


* F, A. F. O. No. 42 of 1910. 
(1) Reported atp. 341. 
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the plaintiff has no title to the land and that some third 
persons are the proprietors. 


[KARAMAT HUSAIN, J.—The judgment of the Revenue 
Court is binding only on the parties.] 

The defendant had set up a jus tertii 

A distinction is to be drawn between a case where a 
judgment is set up as res judicata and a case where the 
suit is brought on the same cause of action, and itis held 
that the plaintiff has no title as against some defendants. 

Explanation VI of section 11, Civil Procedure Code, 
governs the case. In the written statement the defendants 
in the Revenue Court said that the title was vested in them- 
selves and in their brethren [d:radaran]. 

Caspersz on Estoppel, page 196 [latest edition} referred to, 


[BANERJI, J.—Explanation VI refers to a right claimed in 


* common with the appellants. Here your clients are owners of 


one portion and the others are owners of other portions]. 


The defendants in the former suit were claiming a title 
in common with the appellants. What they said was that 
the plaintiffs were not zamindars and they and some 
others were the real owners, 

Chandu v. Kunhamed, [1891] 1. L. R., 14 Mad., 324. 

Somasundara Mudali vx, Kulandatvlu Pillai, [1904] I. L. R., 28 
Mad., p. 457 at 464. 

There is nothing in the words of Explanation VI which 
prevents a defendant from setting up a claim in common 
with others. 


[BANERJI, J—Could any one of these defendants bring a 
suit for possession of the whole property ?] 









Anyone of these could bring a suit for ejectment of a -tre 
passer. 


Caspersz on Estoppel, pages 198-99. 

[BANER]JI, J.—If the ejectment suit were decree 
the other defendants in the persent suit have been. 
that decree ?] 

Here it was decided that the plaintiff had ng 

faribans Sahai, in reply. 
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Explanation VI refers only to representative suits. Cit 
Sodagepa Chariar v. Krishnamoorthy Rao, [1907] I. L. Rọ, 30 Mad., oe 

185, at 190, P. C. IQIE. 
It the present case, defendants-appellants themselves in Jaimangal D 
. t , UV. 

their written statement deny that .Rabinath and Bhagat Deo — Bed Sarai 

had any right to execute a Kaduliat on their behalf. The Kuar. 
judgment of the Revenue Court is nota judgment ¿n rem and 

can not operate as res judicata in the present suit. 


The following judgments were delivered :— 
BANERJI, J.—The facts of this case are set forth in our Banerji, j 
judgment in the connected Appeal from Order No. 67 of 1910, 
in which we held, in concurrence with the court below, that 
the question of the title of the plaintiff-respondent was 
res judicata, In consequence of our decision in that case the 


learned advocate for the appellants contends that we must 
be taken to have held that the plaintiff has no title to the 
property in suit and that, therefore, she is not entitled to 
maintain her claim against any of the defendants. I do not 
agree with this contention. We have not in deciding the 
connected appeal held that the plaintiff has no title. All 
that: we have held is that the question of her title being 
res judicata against those defendants who were respondents 
to that appeal, the issue as to her title could not be tried 
as against those defendants. As the appellants were no 
parties to the suit in which the previous judgment was passed 
that judgment cannot operate as res judicata as between 
them and the plaintiff. This is conceded, but it is said 
that the title of the plaintiff being a part of her cause of 
action, she cannot set it up against the appellants, because it 
must be held that she has no title to the property in suit. 
As to this I may first observe that if she has no title as 
gainst some of the defendants, it does not follow that she 
mone against the other defendants also. In the next 
as I have pointed out above, it has not been decided 
uit that the plaintiff has no title. What bas been 
is that in consequence of the decision in the former 
recluded from setting up her title against those 
who were defendants to that suit and that the 
title cannot be determined as against those 
“hat, however, cannot bar the trial of the issue 
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as against the defendants-appellants who were not parties 
to the former suit, and the court below was right in ordering. 
a trial of that issue. 


It is next urged that in view of Explanation VI to section 
It of the Code of Civil Procedure the former. judgment 
must be held to be ves judicata. This contention is, in my 
judgment, equally untenable. The parties to the former 
suit did not litigate in respect of “a private right claimed 
in common for themselves and others.” The defendants 
to that suit set up their own right to a part of the property 
and also alleged that another part of the property belonged 
to the appellants to this appeal, but they did not 
assert any right which was common to all of them. In order 
that the Explanation may be applicable, there must be com- 
munity of interest, such as is referred to in Order 1, Rule 8. 
In the present case there was no community of interest. It 
is admitted that if in the former suit a decree had been pass- 
ed in favour of the plaintiff, it would not have been binding 
on the apellants. Why then should it be binding because the 
suit was dismissed? In my judgment Explanation VI has 
no application to a case like this. 

For the above reasons I would dismiss the appeal with 
costs. 

KARAMAT HUSAIN, J.—The plaintiff, on the 26th of 
September, 1906, sued the defendants, Bhagat Deo and Rabi- 
nath, father of Kinkun Deo and Harbans Deo, in the Court of 
an Assistant Collector of the first class for ejectment. The 
Assistant Collector held that the plaintiff was not the 
proprietress of the village and dismissed the suit on the 
Sth of March, 1906, That decision became final. 











The ‘plaintiff then brought the suit out of which this 
appeal arose in the court of the Subordinate Judge 
Mirzapur, fora declaration that she was the owner oò 
village Jamvanwan. She, in addition to Bhagat De 
the sons of Rabinath, made six others defendan 
of the pleas raised by all the defendants was tha 
was barred by res judicata. 


The court of first instance found that i 
dismissed the suit. The plaintiff appealed 
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defendants, and the learned District Judge holding that it 
was not barred against defendants Nos. 1, 2, 3, 4, 8 and 9, 
who were not parties to the suit of 1905, remanded the case 
under Order 41, Rule 23. From the order of remand two 
appeals were preferred. One by the plaintiff (No. 67 of 
1910), in which the contention was that the doctrine of 
res judicata was no bar to the suit against Bhagat Deo and 
the sons of Rabinath, and the other (No. 42 of 1910) by 
other defendants in which the contention was that the 
doctrine of res judicata barred the suit against them also. 


Both appeals were heard by a Bench of three Judges. 
in F. A.F.O.No. 67 of 1910, this Bench, on the 7th of 
February, 1910, held that the suit against Bhagat Deo and the 
sons of Rabinath, was barred by the doctrine of res judicata, 


After the délivery of judgment in F. A. F. O. No. 67 of 
1910, F. A. F. O. No. 42 of 1910 was heard. The learned 
advocate for the appellants admitted that res judicata 
did not apply as the parties were not the same. He, 
however, pressed (1) that our decision in F. A. F. O. No. 67 
1910, that the plaintiff was not the proprietress of Jamanwan, 
so far as Bhagat Deo and the sons of Rabinath were concern- 
ed, being in the one and the same suit, must be deemed to 
be a decision that she was notits proprietress against the 
appellants as well, for in the one and the same suit a plaintiff 
cannot be held to have no proprietary title against some of 
the defendants and to have it against the rest ; (2) that expla- 
nation 6 of section 11, Civil Procedure Code, applied to the case, 
and (3) that the appellants could plead jus tertii and say that 
the ownership of the village in dispute belonged to other 
defendants and not to the plaintiff. 


_ A fallacy lurks in the first contention and is the result of 
-appreciation of the nature of the doctrine of res judicata, 
doctrine with certain limitations proAibits a court of 
rom deciding in a subsequent suit an issue which has 
ded in a previous suit, When a court with reference 
e involved in a subsequent suit is of opinion that 
bars the trial of that issue, it refrains 
that issue. To call this action of the courta 
issue in the subsequent suit is a misnomer 
vay deprive it of the power of deciding that 
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issue between the plaintiff and the rest of the defendants. It 
must be noticed that our judgment in F. A. E. O. No. 67 of 
IQIO isa judgment tn personam and not a judgment 2 rein. 
So far, therefore, as the parties to the present case are concern- 
ed, itis res inter altos judicata and cannot bind them. The 
above principle isembodied in section 43 of the Indian Evi- 
dence Act (Act No I of 1872) which is as follows: ~—“dudg- 
ments, orders or decrees other than those mentioned in sec- 
tions 40, 41 and 42, are irrelevant unless the existence of such 
judgments, orders or decrees, is a fact in issue. or is relevant 
under some other provisions of this Act”. There are no 
words in the section to indicate that a judgment, order or 
decree for the purpose of being irrelevant must be in another 
suit. The words are wide enough to include a judgment, 
order or decree in the one and the same suit if the parties 
are different. A, a plaintiff, in the one and the same suit, may 
be held to be the owner of a village against B but not 
against C. Had the appellants in the case before us admitted 
that the plaintiff was the proprietress of the village, the court 
would have been bound to declare her to be the owner of 
the village as against the appellants and to be no owner as 
against the others, and this would have been done in the one 
and the same suit. 


The fallacy becomes clear if we suppose that the suit of 
1905, instead of being dismissed, was decreed against Bhagat 
Deo and Rabinath and the plaintiff was held to be the owner 
of the village. In such case the court in F. A. F. O. No. 67 of 
1910 would have come to the conclusion that, as the plaintiff 
had been found to be the owner of the village against Bhagat 
Deo and Rabinath, the retrial of her title against them was 
barred by the doctrine of res judicata. Could such a conclu- 
sion have entitled the plaintiff to contend that the courtg 









the appellants an opportunity to prove otherwise for a 
in the one and the same suit could not hold that t 
and the same plaintiff was the owner of the village 
some defendants but not against the rest? 


Such a contention would have been deeme 
and the mere fact that it was raised in a 
could not alter its nature, 
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As a matter of procedure the appellants in F. A. F. O. 
No. 42 of 1910 can rely upon our decree in F. A. F. O. 
No. 67 of 1910, as a piece of documentary evidence and 

; cannot call it inaid of their case in any other way. It 

| therefore follows that unless their case is ¢réed and the ques- 
tion that the plaintiff has no title against them is decided, 
they‘can be entitled to no decree. They, however, ask us to 
take what they think ought to be decided in their favour to 
have already been so decided. This cannot be done, and the 
learned advocate has not referred us to any principle or 
precedent that might support him. 

Explanation VI, section 11, Civil Procedure Code, has no 
application to the case before us, In thé suit of 1905, in the 
court of the Assistant Collector of the first class, no private 
right was claimed by Bhagat Deo and Rabinath in common 
for themselves, and the appellants in F. A. F. O. No. 42 of 
1910, and therefore the appellants before us could not :be 
deemed to be claiming under Bhagat and Rabinath. There 
is no substance in the plea of jus żertii. The effect of that 

plea, when permitted to be raised, is that the plaintiff is 

called upon to prove a better title. That plea does not shut 

! out the plaintiff from proving a better title, nor d debar 
the court from deciding the question of title. 

For the above reasons I would dismiss the appeal with 
costs, 

: KNOX, J.—I agree with my learned brothers in holding 


that the judgment in F. A. F. O. No. 67 of 1910 cannot 
operate as res judicata in bar of the suit out of which this 












appeal arises. The present appellants were no parties to the 
suit in which the judgment first narned was passed. Explana- 
tion VI of section 11 of Act No. V of 1908, which the learned 
dyocate for the appellants would have us apply, will not help 

ase. In the previous suit the right claimed was nota 
right claimed by the parties to that suit in common 


A ppeal dismissed, 
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Ghure, made a mortgage with possession in § 
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BHURA 
VErsus 


GHURE.* 


Civil Procedure Code (Act XIV of 1882), section 13—Prior moriguge oj 
entire share with possession—Second mortgage of two-third share 
—Suit for sale on second mortgage—Prior morte: wee = party—No 
prayer for possession of one-third--Second suit for possession—Res 
judicata. 

D, father of R. K., R. L. and G mortgaged his property to S with posses- 
sion. Subsequently R. K. and R. L, executed a simple mortgage of their 
34rd share to B. B brought a suit for sale upon his mortgage and offered to 
redeem S. He did not ask for possession of G's share after redemption. 
The court gave him a decree ordering him to pay up 5’s mortgage. B 
applied for an order absolute praying for sale of G’s share after redemp- 
tion. The application was rejected. He then brought the present suit 
against G for possession of G’s 14 Share. Æeld that the suit was barred 
by the rule of res judicata, inasmuch as the y laintiff in the first suit ought 
to’ have claimed possession of G’s 4rd share, which could not be sold in 
execution of his decree against the other 2jrd. The cause of action for 
demanding possession had accrued when B brought the former suit. The 
right for the redemption of the entire mortgage, as then interpreted, had 
vested in B, and to demand possession was part and parcel of that right. 
Vinayak v. Dattatraya, 1. L. R., 26 Bom., 661, referred to. 


SECOND APPEAL from the decree of B. J. Dalal, Esq., 
District Judge of Agra, reversing the decree of Babu Lachmi 
Narain, Munsif of Mahaban. 


Suit for possession. 
The material facts appear from the judgment. 


The lower appellate court dismissed the suit. 


Plaintiff appealed. 
J. N. Chaudri, for the appellant. 


Girdhari Lal Agarwala, for the respondent. 


The following judgment was delivered by 
KARAMAT HUSAIN, J.—The facts which gave 
suit out of which this appeal arises are as follows 


One Deojit Lal, father of Radhe Kishen, 


* S.A. No. 849 of 1908. 
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Ram, on the 25th July, 1881. Subsequently, on the 3rd No- 
vember, 1896, Radhe Kishen and Ram Lal, mortgaged their 
two-third share in the equity of redemption to the plaintiff 
Bhura. On the 23rd November, 1903, Bhura instituted a suit 
upon his mortgage. Radhe Kishen, Ram Lal, Salig Ram 
and Ghure, were impleaded as defendants. The reliefs prayed 
for in the plaint in that suit were to the following effect :— 

(a) Defendants 1 and 2 may be ordered to pay the 
amount due on the mortgage, dated the 3rd November, 1896, 
within a time fixed by the court, and on their failure to do so, 
time be given to the plaintiff to deposit the mortgage money 
due to Salig Ram. 


(6) Should Salig Ram (in the plaint, not accept, is to be 
found but this seems to be a mistake) accept the entire 
mortgage debt, then the entire property covered by his 
mortgage should be sold, and should he accept a portion of 
the mortgage money, że., two-third, then the property covered 
by his deed, dated the 3rd November, 1896, be sold. 


The proceeding of the court, dated the 17th December, 
1903, shows that Salig Ram demanded the payment of the 
entire mortgage debt due to him and that the plaintiff express- 
ed his willingness to pay the entire sum provided all the 
property covered by his mortgage dated the 25th July, 
1881, was ordered to be sold. The court gave a decree to the 
plaintiff under section 88 of the Transfer of Property Act which 
ordered him to pay the entire sum due to Salig Ram on his 
mortgage, but which ordered the sale of the 34rd share of 
Radha Kishen and Ram Lal mortgaged under the deed dated 
the 3rd November, 1896. The decree-holder, on the 23rd 
ly, 1904 applied for an order absolute in which he prayed 
t the %rd share of Ghure also be sold. Objections were 
to this application and it was rejected. There was an 
nd the following is the extract of the order of the 
llate court, dated the 25th April, 1905. 


















decree absolute under section 89 of the Transfer of Pro- 
to be prepared, the appellant claimed to be put into 
hare of the 3rd brother, not covered by the mortgage. 
as refused to do so, hence this appeal. It is clear 
has misconceived his remedy. The decree uxder 
yond that prepared under section 88. As matters 
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stand, the appellant may be entitled to some relief but not by way of 
appeal from an order regarding the form of a decree under section 89. 
The obvious matter of proceeding is to apply for review of judgment in 
the original case.” 


It is admitted ‘that there was no appeal from the above 
order and that no steps were taken for a review of the original 
judgment. 


The plaintiff, on the’18th of November, 1907, brought the 
suit out of which this appeal has arisen against Ghure, on the 
allegation that after the payment of the mortgage money due 
to Salig Ram, Ghure, Radha Kishen and Ram Lal got their 
names entered instead of that of Salig Ram in the revenue 
papers. One of the reliefs sought in the plaint was the posses- 
sion as a mortgagee over the share of Ghure. One of the 
pleas in defence was that the suit was barred by the doctrine 
of res judicata. The court of first instance decreed the claim 
in part. The lower appellate court coming to the conclusion 
that the suit was barred by section 13 of the Code of Civil 
Procedure, Act No. XIV of 1882, set aside the decree of the- 
court of first instance and dismissed the suit with costs, The 
plaintiff, Bhure, has preferred a second appeal to this Court, 
and it is argued by his learned vakil that the suit is not 
barred by the doctrine of res judicata inasmuch as the 
cause of action for possession did not arise till after the pay- 
ment by him of the prior mortgage of Salig Ram, and that a 
prayer for possession was not a prayer which ought to have 
been made in the suit for sale which was instituted by Bhura 
on the 23rd of November, 1903. I am of opinion that 
the doctrine of res judicata bars the present suit. When 
Bhura instituted his suit for the sale of the 34rd share 
of Radha Kishen and Ram Lal, he under the law 
mortgage, as it was interpreted’ by this Court at that ¢ 3 
was bound to redeem the prior mortgage in favour o 
Ram. The prayer for the redemption of that 
share which belonged to Ghure and which could n 
in his decree against the other 3grd, necessaril 
prayer for the possession of that 3rd. That 
plaintiff ought to have prayed for it and his fa 
debars him from bringing a fresh suit for it 
no doubt that Salig Ram was a necessary 
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instituted by Bhure on the 23rd of November, 1903. As soon 
as he was made a party, there should have been a determina- 
tion of all the rights between the plaintiff and Salig Ram aris- 
ing out of the prior mortgage, dated the 25th of July, 1881, 
in favour of Salig Ram and one of the rights to which the 
plaintiff was entitled was the right to the possession of 
Yrd in possession of Salig Ram on payment of the entire 
money due to Salig Ram. Iam unable to hold that the 
cause of action for demanding possession had not accrued 
at the time of the former suit. The right for the redemption 
of that mortgage by the plaintiff in consequence of the law of 
mortgage as then interpreted had vested in him and to 
demand possession was part and parcel of that right. His 
omission to demand possession in that suit debars him from 
claiming itby a fresh suit. I have already said that the 
plaintiff ought to have prayed for possession in the former 
suit. Section 13, Civil Procedure Code, therefore applies. 
The remarks of Sir LAWRENCE JENKINS in Vinayak 
Shivrao v. Dattatraya Gopal (1), in my opinion support the con- 
clusion at which I have arrived. The result is that the appeal 
fails and is dismissed with costs. . 
Appeal dismissed. 
(1) [1902] I. L. R., 26 Bom., 661 at pp. 667-668. 
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“MUHAMMAD AHMADULLAH KHAN 
versus À 


AHMAD SAID KHAN AND ANOTHER.*® 


Civil Procedure Code (Act V of 1908), Schedule T, Order XXI, Rule 89 
— Simple money decree—Sale in exccution—Decree-holder also morigagee of 
property sold—whether competent to apply to set aside sale— Person “ hold- 
ing an interest”? in property. 

A person held two mortgages on certain property and obtained a 
decree for »ale. He also held a simple money decree against the 
mortyagor and in execution of this decree brought the hypothecated, pro- 
perty to sale. The property was purchased by a stranger. The decree- 
holder then applied to have the sale set aside under Order XXI, Rule 


89, Code of Civil Procedure. 
Held, that ordinarily a mortgagee of the property sold is a person who 
has an interest by virtue of which he is competent to make an application 


under Rule 89 aforesaid. 
Held further, that in this particular case the decree-holder was not 


competent to make the application, for the property was sold either as 
free from the mortgages or as subject to them, and in neither case he was 
a person having an interest in the property sold. If the property was 
sold free from mortgages, he must be deemed to have abandoned them ; 
if it was sold subject to them, the sale only related to the interest of the 
mortgagor, that is, his equity of redemption, and in this the mortgagee 
had no interest. 

EXECUTION FIRST APPEAL from a decree of Babu Banke 


Behari Lal, Subordinate Judge of Aligarh. 
Application for setting aside a sale. 
The material facts will appear from the judgment. 
Ghulam Mujtaba, for the appellant. 
Muhammad Ishaq, for the respondents. 
The judgment of the Court was delivered by 


BANERJI, J.—This is an appeal from an order setting asic 
an auction sale upon an application made under Order 21, 
89 of the Code of Civil Procedure.. The facts are thg 
The respondent, Ahmad Said Khan, obtained a decree 
the judgment-debtor, Rafat Khan, on the 8th of Octo} 
for sale upon two mortgages. Subsequently, in Novegit 
he obtained another decree against the same judg 


but this was a simple decree for money. In exg 
* E.F. A No. 276 of 1910. 
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latter decree he caused mauza Neali, one of the villages CIVIL, 
comprised in the mortgages upon which he had obtained the 1911. 
earlier decree, to be sold by auction. It was purchased by the Wshamenad 
appellant, Muhammad Ahmadullah Khan. Thereupon the ` Ahmadullah 
decree-holder, Ahmad Said Khan, applied under Order 21, Rule ol 
89, to have the sale set aside and made the deposit required Ahmad Said 
by. the section. This application has been granted by the aani 
court below, which was of opinion that the decree-holder in his Banrerjù J. 
capacity as mortgagee was a person who held an interest 

in the property sold within the meaning of Rule 89. That 

rule empowers a person who is ‘the owner of immoveable 

property which has been sold in execution ofa decree, or 

-holds an interest in such property by virtue of a title acquired 

before the sale-to make an application to have the sale set 

aside. It is not alleged on behalf of Ahmad Said Khan that 

he is the.owner of the property sold, but he contends that as 

mortgagee of the said property he holds an interest therein 

by virtue of which he is competent to make the application. 

No doubt ordinarily a mortgagee of the property sold is a 

person who hasan interest, and in view of the provisions 





of Rule 89 he would be competent to make an application, but 
we have to consider the facts of this particular case. Here 
the holder of the decree for money was also the holder of two 
mortgages in respect of the property of which he sought to 
have a sale. He caused the property to be sold either free ` 
from the mortgages, or subject to the mortgages. If it was 
sold.free from the mortgages he must be deemed to have 
abandoned his mortgages, and in that case he has no interest 
in-the property sold. If he caused the property to be sold 
ubject to the mortgages, the sale only related to the interest 
ofthe mortgagor, that is, his right of redemption. In this right 
oft emption the mortgagee has no interest. Therefore from 
either point of view the decree-holder in this case has no 
interest’ ity the property sold such as would entitle him to 
make dpe lication under Rule 89. We think the judgment 
of the court now to the contrary is erroneous. We accord- 
ingly allow the appeal, set aside the order of the court below 
and dismiss the application of the respondent, Ahmad Said 
Khan; to have the’sale set aside with costs in both courts, 


Appeal allowed, 
49 
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—— PATESHRI PARTAB NARAIN SINGH 
note "versus 
March, 2. NAGESHAR PERSHAD PANDE AND OTHERS.* 
Cnet Ciuil Procedure Code (Act V of 1908), section r1—Suit for possesston— 


SrANLEY, C. J, : 
BANERJI, J. Morigagee party—failure by morigagee to deny plaintiffs title— Suit for 


sale by mortgagee—res judicata— Transfer of Property Act (LV of 

1882), section gi—Ostensible owner—creditor making no enquiry— - 

bona fide “7 ansferee. 

C was the owner of the property in dispute. After his death his widow 

, R got into possession. On her death one Rudra got it as next reversioner. 
R had contracted certain debts. Rudra borrowed money on the security of 
the property and paid up R’s debt. The defendant P brought a suit against 

- Rudra and his transferees, the plaintiff N being among them, for possession 
of R’s entire property on the ground that it belongedtohim. N pleaded 
that P had no right to question the transfer made in his favour. No spe- 
cific issue was framed. P obtained a decree against all the defendants, N 
being one of them. Nthen brought a suit against P for sale upon his 
mortgage executed by Rudra and pleaded that P was estopped from 
denying his title as mortgagee. Meld, that the plaintiff ought to have raised 
the question of estoppel in the previous suit brought by P and not having 
done so, the present claim was barred by the rule of res judicata. 

When N advanced money to Rudra, he did not make any enquiry .as 
to his title. It was found that he resided in the same locality as Rudra 
and had been lending money to the family for a long time. 

Held, he could not claim to be a dona fede transferee within the 
meaning of section 41, Transfer of Property Act. The fact that money 
advanced to Rudra was applied in payment of R’s debts did not make a 
mortgage made by Rudra a valid mortgage. 

FIRST APPEAL from a decree of Pandit Guru Prasad Dube, 


Additional Subordinate Judge of Gorakhpur, 

One-Babu Chait Singh owned the village Saondih amon 
others and on his death it passed to his wife, Rup Kuar,; 
1847. She continued to be owner till her death in 1887, One 
Bishnath Shukla held a money decree against her ahd had 
attached the property and advertised it for sale in 1 €xecution 
of the decree when Rup Kuar died. l 

_ The sale never took place. Rudra Narain Singh, the son of 
Rup Kuar’s husband’s brother, entered into possession as the 
next reversioner and to pay off the decree,and some other 
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debts of Rup Kuar, he executed a mortgage in favour of the 
plaintiff on 14th March, 1893, for Rs. 11,499. He received 
only Rs. 6,500 out of this sum, of which Rs. 5,740 was paid to 
Bish Nath and Rs. 250 was paid to another creditor of Rup 
Kuar and Rs. 510 were employed to meet expenses of 
stamp paper and the Gaya Shradha of the lady. On 21st 
January, 1895, Rudra Narain Singh executed a simple mort- 
gage in favour of the plaintiff for Rs. 8,000. This was made 

- up as follows :—Rs, 6,500, the amount received on the mort- 
gage of 1893 and Rs. 1,500 on account of interest, etc. This 
was the mortgage in suit, 


.. After Rup Kuar’s death the defendant who is the Raja of 
Basti, brought a suit against Rudra Narain Singh and certain 

` transferees. from him including the plaintiff, for possession of 
the entire property left by her on the ground that it was a 
part of her property and obtained a decree. 


Pateshri Partap Narain Singh v. Rudra Narain, [1904] I. L. R., 26 
All, 528. S. O. r A. L. J. Re 543. 


The plaintiff brought this suit for sale upon his mortgage 
executed by Rudra Narain against the Raja on the ground that 
he took the village Saondih subject to a charge in favour of 

-the plaintiff. 
The lower court decreed the claim, 
_ Defendant appealed. 


-Tej Bahadur Sapru (with him Motilal Nehru), for the 
- appellant. 
Rup Kuar had no title. She had only a life estate. The 
bond was not executed by her. The plaintiff did not come 
„into court saying that he dealt with Rudra Narain Singh as 
an ostensible owner only. The plaintiff was a party to the 
. suit between the Raja and Rudra Narain Singh and he could 
ave objected to the Raja’s claim for title. Now he was con- 
Jed from disputing the appellant’s title, 


antapa Shidapa v. Ranu [1884] I. L. R., 9 Bom., 86. 
oomar Koondoo v. John and Maria Mcqueen, [1872] 11 Beng., 










ershad (with him Sundar Lal), for the respondents, 
the present suit was not barred by res judicata 
plaintiffs mortgage would have been no answer 
im for possession, The mortgage of 1895 
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was not questioned in the former suit. No issue avas raised as to 
the validity of the mortgage. The judgment, therefore, could. 
not operate as res judicata. 

The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit brought by 
the plaintiff-respondent for sale upon a mortgage executéd 
by one Rudra Narain Singh on the 21st of January, 1895. 
The property which the plaintiffs seek to sell for realisation 
of the amount of the mortgage is a share in the village 
Saondih. The plaintiffs’ allegation is that this village belonged 
to Babu Chet Singh and was sold by him to his wife 
Dulhin Rup Kunwari in the year 1847; that Dulhin Rup 
Kunwari was the owner of the property and continued to be 
so till her death in 1887, and that upon her death it was 


inherited by Rudra Narain Singh as the next heir to her 


husband, he being the nephew of Chet Singh. One Bishun 


Shukul obtained a money decreé against Dulhin Rup Kunwari 


and in execution of it caused the property in question.to be 
attached and advertised for sale. Before the sale could take 
place, however, Dulhin Rup Kunwari died, and after her death 
Rudra Narain Singh first executed a usufructuary mortgage 
on the 14th of March, 1893, and subsequently, in lieu of the 
amount secured by that mortgage, the mortgage of the 21st 
of January, 1895, on which the present suit is based. It is ` 
said that with the money raised by Rudra Narain Singh he 
discharged Rup Kunwari’s debt to Bishun Shukul, repaid 
other debts and defrayed the expenses of her Gaya Shradh. 
The defendant, Raja Pateshri Partab Narain Singh, is the 
Raja of Basti. He brought a suit against Rudra Narain 
Singh for possession of several villages, one of which was the 
village Saondih. The defendants to that suit were Rudra 
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Basti became entitled to the property held by Rup Kunwari, 
and that Rudra Narain Singh had no right to it. In the 
present suit the plaintiff seeks to go behind the decision in 
that suit. As has been stated above, he was placed in the 
array of defendants. Inthe 29th paragraph of his written 
statement he contended that the then plaintiff, that is, the 
present appellant, the Raja of Basti, had no right whatever 
to question the validity of the transfers made in his favour. 
He referred in specific terms to the transfers made by Dulhin 
Rup Kunwari and the hypothecation of the disputed villages 
‘by the defendant first party, namely, Rudra Narain Singh. An 
issue was framed to the effect whether the court fee was 
insufficient, the suit being for possession by avoidance of the 
transfers made by Rup Kunwari and Rudra Narain Singh. 
‘This issue proceeded on the assumption that the suit was also 
a suit to avoid the transfers made in favour of the present 
plaintiff. ‘The issue was decided by the court of first instance 
against the defendants to that suit and no exception was 
taken to that decision in the appellate court. The result of 
the final decision in that suit was, that the present appel- 
lant, the plaintiff to that suit, was declared entitled to the pro- 
perty claimed by him, and it was further declared that he had 
a right to recover possession of it from Rudra Narain Singh 
who was then in possession. The question of the title of the 
plaintiff to that suit was one of the material questions in the 
case and it was determined in favour of the plaintiff against 
the present plaintiff who was a party to the suit. Itis true 
that no specific mention of the mortgage now in question was 
made in the judgment in that suit, but we think the present 
. plaintiff, as defendant, did raise the question of the validity 
of the mortgage in his favour and was entitled to do so with 
a view to resist the plaintiff's claim for establishment of his 
itle. He could assert,as he does now, that by reason of the 
ation of the rule of estoppel, the then plaintiff, the Raja of 
was precluded from setting up his right to the property 
ed to him; but he did not do so. We think that it is 
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appellant, Raja Pateshri Partab Narain Singh, should be con- 
sidered and determined independently of that judgment. It 
having been held between the parties to the present suit that 
Raja Pateshri Partab Narain Singh and not Rudra Narain 
Singh is entitled to the property in question, it was not, in 
our opinion, open to the court in this case to hold otherwise, 


On the merits also we are of opinion that the plaintiffs 
have no case against the appellant, Raja Pateshri Partab 
Narain Singh, As we have said above, and as was found in the 
previous suit, the Raja of Basti acquired an absolute interest 
in the property held by Dulhin Rup Kunwari by virtue of 
the supradnama of 1848, and the will of Rup Kunwari of 
1358. It may be that the supradnama is not binding on Rup 
Kunwari as she was not a party to it and asa sale-deed had 
been executed in her favour before the date of the supradnamna: 
but the will was made by her, and by virtue of it Raja Sitla 
Bakhsh Singh, the father of the appellant, Raja Pateshri 
Partab Narain Singh, became the owner of the property upon 
her death. She died in 1887, and therefore on the date on 
which the mortgage now in question was executed, the owner 
of the property was Raja Sitla Baksh Singh or the appellant, 
Raja Pateshri Partab Narain Singh and not Rudra Narain 
Singh, who made the mortgage, 


The court below was of opinion that the mortgage is 
binding on the appellant inasmuch as Rudra Narain Singh’s 
name was entered in the Revenue papers after the death 
of Rup Kunwari, and he was the ostensible owner of the pro- 
perty. The learned Subordinate Judge apparently relies 
on the provisions of section 41 of the Transfer of Property 
Act, but he overlooks the proviso to that section, which is to 
the effect that a transferee from an ostensible Owner can dé, 
feat the real owner only if after taking reasonable careg 
ascertain that the transferor had power to make the tra 
he acted in good faith. There is nothing in this 
show that the plaintiff made any enquiry whateys 
certain the title of his mortgagor, Rudra Narain 
true, the name of Rudra Narain Singh was ey 
Revenue papers, but if enquiry had been made 
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applied for, objections were preferred on behalf of the CIVIL. 
Raja of Basti and that the name of Rudra Narain Singh oi: 
was entered simply because he was in possession. Further or 
Me ate ; è A Pateshri 
enquiry as to Rudra Narain’s title would have led to the disco- Partab Nara 
very of the fact that there was a will, by virtue of which the D 
Raja of Basti was the owner of the property after the death Napeshai 
of. Rup Kunwari. It cannot be said that the name of Rudra Pershad Pai 
. Narain Singh was entered as ostensible owner with the con- 
sent cf the real owner, the Raja of Basti. On the contrary, 
_ his name was entered in spite of opposition put forward by 
the, Raja. The present plaintiff isa person who has been 
lending money to the family fora long time. He resides in ' 
the same locality and was apparently acquainted with all the 
circumstances of the families concerned. He cannot, therefore, 
claim to be a dona fide transferee without notice so as to be 
-in a position to defeat the title of the real owner. 





Banerji, . 


The only other ground on which the learned Subordinate 
'. Judge has decreed the plaintiff's claim is, that the money 
“which the plaintiff advanced to Rudra Narain Singh was 
-applied to the discharge of debts due by Rup Kunwari. That 
‘circumstance, however, would not make a mortgage made by 
_ Rudra Narain Singh binding on the appellant. 


For the above reasons we are of opinion that the plaintiffs 
are not entitled toa decree against the appellants for sale of 
the village Saondih. We accordingly allow the appeal, and 
so far. vary the decree of the court below that we dismiss the 
suit for sale of the village Saondih as against the appellants. 
The appellants will have their costs in both courts, 


S. M. Appeal decreed, 
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? PRAGDAT PANDE AND OTHERS,* 
ebriary, 23+ Decree—ex parte against defendants—Set aside against some—-on rehear- . 
ANLEY, C.J. . ing fresh decree prepared Meets all— Merging of Sormer decree in 
3ANERJI, J. latter. 


In a suit for sale upon a mortgage as also in a suit for foreclosure of: a’ 
mortgage there can be but one decree. Ina suit for sale brought against ' 
í P and his sons R and B and the sons of R and B, a decree was passed on ` 
30th April, 1897, in the absence of P and B. P's application for: 
restoration of the case was dismissed. Thereafter B and his sons 
applied for restoration of the case and the case was restored. During 
the trial of the case P and others were not parties. A decree ‘was, l 
however, passed'against all the defendants including P and others whose 
applications had been dismissed. They brought a suit for declaration that 
the court had no jurisdiction to pass the decree against them. Æeld that 
the court had full jurisdiction to pass the decree of 1902.and the effect of 
it was that the decree of 1897 merged in it. Gauri Sakat v. Ashfak 
Husain, I. L. R., 29 All, 623, followed ; Jageswar v Ganga Bishun, 8 C.’ 


W. N., 473, distacuishied 
First APPEAL from a decree of Pandit Guru Pami, 


Dube, Additional Subordinate Judge of Gorakhpur., 
Suit for declaration, The court below decreed the suit.: 
Defendant appealed. i * 
Nawab Abdul Magid (with him Iswar Saran), for the 
appellant. 

Surendra Nath Sen (with him W. Wallach), for the respon- 
dents. ` . 
The judgment of the Court was delivered by l 

BANERJI, J.—Thē suit out of which this appeal has arisen 
was brought under the following circumstances. The defen- | 
dant-respondent, Prag Dat Pande, executed a mortgage on- 
the roth of June, 1884, and on the basis of that mortgage a 
suit was brought for sale against Prag Dat, his two sons, 
Rajwant and Bhagwant and against the sons of Rajwant and 
Bhagwant. The suit was defended by Rajwant and his sons, 
but the other defendants did not appear. A decree was 
passed on the 30th of April, 1897, and this decree was affirmed ` 

-* F. A. No, 373 of 1909. 


zanerji, J a 
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on appeal, by this Court on the 8th of January, 1900, On CIVIL. 
the 27th of April, 1900, an application was made for an order 
absolute for sale. Prag Dat thereupon applied under section — 
108 of Act XIV of 1882 to have the decree set aside, but his R@™ aon 
application was dismissed on the 22nd of September, 1900, Pragdat Pand 
and on the same date the decree of the 30th of April, 1897, 
was made absolute. Prag Dat applied for revision of this 
order but was unsuccessful. He then brought a suit to have 
the decree of the 30th of April, 1897, set aside on the ground 
of fraud, That suit was dismissed and the dismissal was 
affirmed by this Court. In 1901, Bhagwant and his sons 
made an application under section 108 of the Code of Civil 
Procedure of 1882, to have the decree set aside. The appli- 
cation was granted on the. 14th of December, 1901, and 
the case was restored as against those persons. Prag Dat 
wished to file a written statement contesting the claim. 
His application to,do so was refused, and an application 
to this Court for revision of the order refusing td grant 
him permission to file a written statement was rejected. This 
Court in its judgment said that the decree as against the 
defendants other than Bhagwant and his sons, was a binding 
decree, and therefore Prag Dat could not be allowed to re-open 
the case. The case was heard, and on the 22nd of September, 
1902, a decree was passed in the suit under section 88 of the 
Transfer of Property Act, This decree was passed against all 
the defendants including Prag Dat and his son Rajwant and 
the sons of Rajwant. An appeal was preferred to this Court 
by Bhagwant and his sons, but their appeal was dismissed 
on the 19th of July, 1905, in so far as the decree of the court 
below directed the sale of the mortgaged property and that 
ecree was affirmed. On the 7th of July, 1906, an application 
wag made for an order making the decree of the 22nd of 
Sep mber, 1902, absolute. Prag Dat and his son Rajwant 
and the sons of Rajwant preferred objections, but these objec- 
tions were disallowed, and an order absolute for sale was made 
on the 3rd of November, 1906, and on the appeal of Prag Dat 
and others this order was affirmed by this Court on the 26th 
of February, 1908. Subsequently to this an application was 
made for amendment of the decree, dated the 22nd Septem- 
ber, 1902, That application was dismissed by this Court op 
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the 11th of December, 1908. After having made all these 
unsuccessful efforts to thwart the appellant, Prag Dat, his son 
Rajwant and the sons of Rajwant, brought the suit out of 
which this appeal has arisen for a declaration that. they were 
no parties to the decree of the 22nd of September, 1902, and 
the proccedings taken subsequently to the passing: of the 
decree, namely, the order absolute for sale. They based their 
claim on two grounds ; first, that the said decree was obtained 
against them by fraud ; and secondly, that the .court exceed- 
ed its power in passing it against them, that is to say, that 
the court had no jurisdiction to make the decree. 
As to the allegation of fraud, the court below has held 
that the plaintiffs have failed to prove that any fraud ` was 
perpetrated by the defendant, but the learned Subordinate 
Judge says in his judgment that though there was no fraud 
in fact “ legal fraud might be presumed.” We fail to under- 
stand what the learned Subordinate Judge means by this. 
But it is manifest from his finding, to which no exception has 
been taken by the respondents, that it has not been proved 
that any fraud was perpetrated on the plaintiffs. ' 


The only other basis of the plaintiffs claim dereli 
is, that the court had no jurisdiction to pass the decree. 
It has been repeatedly held and it is not denied, by the 
learned Vakil for the respondents, that in a suit for sale 
upon a mortgage there can be but one decree for sale, 
The latest case in which this view was held is that of 
Gauri Sahat v. Ashfak Husain(!). Therefore the decree 
which the court finally passed ‘in the cause, namely, the decree 
of the 22nd of September, 1902, was a proper decree for sale 
upon the mortgage of the roth of June, 1884, It is contended 
on behalf of the plaintiff that as the earlier decree of the 30th ' 
of April, 1897, was not set aside on the application made by 
Prag Dat under section 108 of the Code of Civil Procedure, 
1882, that decree must be held to have become final and 
must be deemed to be a subsisting decree, and the result 
therefore is that there are two decrees in the suit. We do not 
agree with this contention. As we have stated above in a suit 
for sale upon a mortgage as also in suit for foreclosure of a 
mortgage, there can be but one decree, and that is the decree 

(1) [1907] I. L. R., 29 All, 623. 
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which was finally passed on the 22nd of September, 1902. 
The Court had full jurisdiction to pass that decree, and the 
effect of it was that the earlier decree of the 30th April, 1897, 
was merged in it. Mr. Abdul Majid, the learned Counsel for 
the appellant, concedes that his client does not profess to hold 
two decrees against the respondents, but only one decree, 
namely, the final decree of the 22nd of September, 1902 
This decree, as we have already said, was made absolute as 
against the plaintiffs and the order making it absolute was 
affirmed by this Court on the appeal of the plaintiffs. We are, 
therefore, unable to hold that it is now open to the plaintiffs 
to bring this suit to have the decree of the 22nd of September, 
1902, set aside, which is in substance the object of the present 
suit. The learned Vakil for the appellant has referred us to 
the ruling of the ‘Calcutta High Court in /Jogeswar Atha v. 
Ganga Bishun Ghattack{(#). In that case it was held that a 
suit could be brought to rectify a mistake in a decree. That 
_is not the case here. This is not a suit to rectify a decree but 
to have it declared that the decree is not binding on the 
plaintiffs. In our opinion the suit is not maintainable and the 
decree which was made on the 22nd of September, 1902, and 
was subsequently made absolute on the 3rd of November, 
1906, is a decree properly made by a court having jurisdiction 
to make it and is binding on the plaintiffs, 

We accordingly allow the appeal, set aside the decree of 
the court below and dismiss the plaintiffs’ suit with costs in 
both courts. 


Appeal allowed 
(2) 8 C. W. N., 473 
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BEHARI AND ANOTHER 
VEFSUS 


RAM CHANDER AND OTHERS.® 


Burden of proof—Consideration—Suit for Possession not 
brought for twelve years—Presumption that no consideration passed. 


- A usufructuary mortgage was made on 15th December, 1896, but no ` 


steps were taken by the mortgagees to obtain possession up to the last 
day of limitation when the suit was brought. The defendants denied 
consideration. Æeld that the fact that no step was taken for so long a 
time raised a presumption that the plaintiffs didnot consider themselves 
entitled to possession and that the burden of proving that consideration 
passed, was on them. Achobandil v. Mahabir, 1. L. R., 8 All., 641, followed. 
Mahabir Prasad v. Bishan Dayal, [1904] A. W. N., 163, distinguished. 


APPEAL under section 10 of the Letters Patent from a 


judgment of Mr. Justice Karamat Husain, reversing a decree - 


of H. W. Lyle, Esquire, District Judge of Agra, who con- 
firmed a decree of Babu Lakhshmi Narain, Munsif of Maha- 
ban. 


The material facts are set forth in the judgment of 


KARAMAT HUSAIN, J.—The facts are as follows :—Behari, defendant . 


No. 1, on the 15th of December, 1896, executed a mortgage with possession 
in favour of the plaintiffs. In that deed the recitals are that they received- 


the entire mortgage money as detailed below, that they put the mort-. 


gagees in possession and that they from that date should continue in 
possession thereof and should sublet the said property. The plaintiffs on 


the basis of that mortgage instituted a suit for recovery of possession on ° 
the 14th of December, 1908, which was the last day for instituting the ` 


sult. The first plea in defence was as follows :— The defendant. did not 


receive the amount of consideration of the mortgage deed, and conse-.,” 
quently the plaintiff never demanded possession during the long period 
of 12 years, nor did he make an application for mutation of names, ‘The ; 


mortgage deed is without consideration.” 


The court of first instance dismissed the claim. That court at the ” 


end of its judgment observes: “ I presume that the suit was not filed 


earlier as the bond in question was not executed for consideration.” ‘On `: 


appeal the lower appellate court confirmed the decree. That court in 
its judgment says: “The defendants admit execution of the deed in 


* L. P. A. No. 96 of 1910. 
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suit but deny receipt of consideration.” That court disbelieved the 
evidence adduced by the parties and was of opinion that the decision of 
the case turned on the question of burden of proof. In consequence of 
the delay in instituting the suit for possession that court was of opinion 
that the burden of proving the payment of consideration lay on the 
plaintiffs. For this proposition it relied on Achobanadil Kuari v. Mahabir 
Prasad, (1), in which the learned Judges observe: “It is doubtless true 
that the party to a deed duly executed and registered, who alleges non- 
payment of consideration, is ordinarily bound to prove his allegation ; but 
we think the Judge has overlooked the peculiar circumstances of this 
case. He had found that possession had never been transferred, and 
that the plaintiff and his predecessor had silently submitted to the with- 
holding of possession for upwards of eight years.” 

“ This state of things, combined with the continuous possession of the 
vendors, favoured their allegation that possession had been withheld 
because of the non-payment of consideration, and raised such a counter- 
presumption as to make it incumbent on the plaintiff vendee to give 
evidence that consideration had in fact passed.” 


The lower appellate court was further of opinion that the suit was for 
the specific performance of a contract of mortgage and was governed by 
Article 113 of the Indian Limitation Act and not by Article 144. The 
plaintiffs have preferred a second appeal to this Court and it is urged on 
their behalf that the suit is not barred by limitation under Article 113 
which has no application to the facts of the case and that as the defend- 
ants admitted the execution and denied the receipt of consideration, they 
were bound to prove that they had not received the consideration of the 
mortgage. The view taken by the lower appellate court, that the suit is 
barred by limitation, is not correct. This action can in no way- be 
regarded to be an action for the specific performance of the contract. 
The recitals in the mortgage deed are that the mortgagors received the 
mortgage money and put the mortgagees in possession of the property 
mortgaged. That being so, the suit is clearly a suit for possession by a 
mortgagee against the mortgagor of immoveable property and is undoubt- 
edly governed by Article 135 of the Indian Limitation Act, vide Gofal 
Rao v. Baji Lal (2). 


Regarding the plea of burden of proof the question is simply this : 
-Does the institution`of a suit for possession on the last day of limitation 
raise such a strong presumption of fact relating to the absence of consi- 
deration as to counteract the presumption raised by the recital in the 
deed as to its payment, In support of the proposition that the long delay 
raises such a presumption, reliance is placed on section 159 of Volume I 
of Wigmore’s Law of Evidence and on section 2517 of Volume IV of the 
same work ; but in my opinion when the law of limitation fixes a time 
for the institution of a class of cases, the delay up to the last day of limita- 


(1) [1886} I. L. R. 8 All, 641. ` 
(2) . [1884] A. W. N., page 125. 
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tion is not sufficient to raise any presumption of the kind, because when 
the law of limitation sanctions such a delay no presumption of faet against 
that law can possibly arise. The ruling in 1. L. R.8 All, 641, is only an 
authority for the proposition that long delay raised a presumption of 
fact with reference to the circumstances of that case. That being so, 
that case is no authority for the proposition that a long delay in the 
institution of a suit for possession on the basis of a mortgage in which 
there is a recital that the mortgagors had received the consideration, 
will shift the burden of proof from them to the mortgagee in all cases. 


In Mahabir Prasad v. Bishan Dayal (3)itis laid down that “ where 
execution of a bond is admitted and the bond contains an admission that 
consideration has passed, it is for the executant to get rid of the admis- 
sion which he has made in the bond. It 1s not enough for him to prove 


that prior to the institution of the suit on the bond he denied receipt of. 


consideration even if such denial was made before the registering officer.” 


Following the above ruling, I am of opinion that the mortgagors in 
the case before me were bound to prove that they had not received 


consideration and that the delay in the institution of the suit is not, 
in my opinion, enough to take this suit out of the general rule thata 
paity who admits execution of a deed in which he recites receipt of 
consideration is bound to prove non-payment. 

For the above reasons, I allow the appeal, set aside the decrees of 
the courts below and send down the case to the court of first instance 
through the lower appellate court for trying the remaining issues. 


Defendant appealed. 

Tej Bahadur Sapru, for the appellants. 
‘The respondents were not represented. 

The judgment of the Court was delivered by 


STANLEY, C. J.—In this suit the plaintiffs seek a decree 
for possession of certain property usufructuarily mortgaged 
to them on the 15th of December, 1896. It appears from the 
evidence, and it is not disputed, that from the 15th of December, 
1896, until the 14th of December, 1908, the day on which this 


j 


suit was instituted, the plaintiffs never applied for mutation of ,⁄/ 


names in their favour, nor did they take any step whatever.to 
obtain possession from the defendants, and it .is admitted in 
the plaint that they never got possession. The defence set 
up was that no consideration for the mortgage passed. Both 
the lower courts dismissed the plaintiffs’ suit holding that no 
consideration for the mortgage was proved. The lower 
appellate court did not place any reliance upon the oral 


(3) [1904] A W. N., page 163. 


f 
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evidence adduced on either side, but finding that no steps - Ciis 
were taken by: the plaintiffs for recovery of possession for a 1910. 
period of- 12 years all but one day, drew the inference from . ae 
this that no consideration-had passed. The fact that no step v. 

was taken by the plaintiffs for so long a period raises the ee eda 


presumption that the plaintiffs did not consider during this 
long period that they were entitled to possession, We think 
that such an inference is under the circumstances not unrea- 
sonable, and that the courts below were justified under the 
circumstances. in throwing the onus upon the plaintiffs of - 
proving as.a fact that consideration did pass, The case is 
very similar to that of Achobandil Kuari v. Mahabir Prasad 
). The suit in that case was for possession of land alleged 
to have been purchased under a registered deed of sale. The 
defendant vendor admitted the execution and registration of 
the deed but denied receipt of consideration. The deed was 
dated January, 1886, and the suit was not instituted until the 
year 1894, that is, after the lapse of 8 years. It was found 
that the vendor had been in possession during the whole of 
that period. The plaintiffs produced no evidence in proof of 
payment of consideration. It was held by OLDFIELD and 
TYRRELL, JJ. that although under ordinary circumstances 
the party to a.deed duly executed and registered, who alleges 
non-payment of consideration is bound to prove his allega- 
tion, the fact that the plaintiff and his predecessor had 
silently submitted, to the withholding of „possession for 
upwards of 8 years, combined with the continuous possession 
of the vendor, favoured the allegation of the latter that 
possession had been withheld because of the non-payment 
of consideration, and raised such a counter-presumption as to 
\ make it incumbent on the plaintiff to give evidence that 
‘consideration had in fact passed. We are not aware that 
\this decision has been the subject of adverse comment, and 
anumber of years have passed since the ruling was made. 
We think that the view taken by the learned Judges in that | 
case is a reasonable one. The circumstances of this case are 


Stanley, C. J. 


somewhat stronger, for here we have a mortgage executed so 

far back as the 15th of December, 1896, and no steps whatso- 

ever have been taken for the obtaining of possession of the pro- 
(1) [1886] I. L. R., 8 ALL, 641, 
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HANIF-UN-NISA AND ANOTHER 
versus 
FAIZ-UN-NISA AND ANOTHER. 
Evidence Act (1 of 1872), secon 92—Eatiinsic evidence of documen!— 


Admissible to show that a document purporting to be a deed of sale, isin 
reality a deed of gift. 


Held, that extrinsic evidence is admissible for the purpose of showing 
that a document, which purports to be, and on the face of it is, a deed of 
sale, is in reality a deed of gift. 


_ Fats-un-nisa v. flanif-un-ntsa, [1905] 2 A. L. J. R, 360, s. c L L. R., 
27 All., 612, reversed. 

APPEAL against a judgment of the High Court of Judi- 
cature for the North-Western Provinces at Allahabad, which 
reversed a decree of the Additional Subordinate Judge of 
Aligarh. 


The principal questions for determination on the present 
appeal were : Firstly, whether a deed of sale, dated the 27th 
September, 1889, executed by the plaintiff-respondent, in 
favour of the appellants, Musammat Hanif-un-nisa and 
Musammat Bashir-un-nisa and another, embodied a genuine 
transaction, or is merely a fictitious deed ; and, secondly, whe- 
ther or not the appellants should be allowed to give parole 
evidence for the purpose of showing that the executant of 
the aforesaid deed, which purported to be, and was, a deed 
of sale on the face of it, did not intend to take the purchase 
money specified therein from the vendee. 


The facts of the case, alleged in the plaint, may be shortly 
stated, and the following pedigree will explain the relation- 
ship of the parties referred to in the proceedings : — 


Chaudhrain Faiz-un-nisa (plaintiff). 





| | | | 
Abdul Ghafur Abdul Shakur Kulsum Musammat 


Khan. Khan. (dead). Hanif-un-nisa, 
defendant No. T, 
Rahim Ali, Musammat 
defendant No. 3. Bashir-un-nisa, 


defendant No. 2. 


SI 





February, 14. 


LORD 
MACNAGHTEN. 
LORD ROBSON 

SIR ARTHUR 
WILSON 
Mr. AMEER 
ALI 
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The aforesaid Chaudhrain Faiz-un-nisa inherited consider- 
able property from her father and mother in 1878, and from 
her husband in 1885, and from her brother, named Azam Ali 
Khan, in 1888. Her eldest son, Abdul Ghafur Khan, died in 
1889, and her daughter Kulsum died in 1886. Her son, 
Abdul Shakur Khan, who was about 25 years old in 18809, 
took to evil ways of living and became a spend-thrift. He 
harassed his mother, Faiz-un-nisa, for money for all sorts of 
extravagance. Her estate was already heavily incum- 
bered with debts. With a view to protect her property, 
Chaudhrain Faiz-un-nisa executed a fictitious deed of sale, 
dated the 27th September, 1889, of a considerable portion 
of her property in favour of the aforesaid Musammat . Hanif- 
un-nisa, Musammat Bashir-un-nisa, and [brahim Khan, in 
three equal shares, for the sum of Rs, 60,000. She executed 
the sale-deed on the advice of her karindas (agents),* who 
assured her that the vendees were her children, and that 
they would not cheat her. The ages of the said vendees 
were about 16, 8 and 7 years, respectively. On the basis of 
the aforesaid sale mutation of names in the Revenue records 
was effected in favour of the vendees. Butup to 1895, the 
vendor, Chaudhrain Faiz-un-nisa, remained in actual pos- 
session of the property sold and dealt with it as her own 
property. In 1890, Chaudhrain Faiz-un-nisa made a gift 
of zamindari property of the value of about Rs. 49,000 to 
Musammat Hanif-un-nisa ; and again, in 1892, she sold some 
property to Musammat Hanif-un-nisa for Rs. 9,000 and made 
a gift of the said purchase-money to the said vendee.: She 
also gave some valuable property to the said Ibrahim ° Khan 
in 1892. In the absence from home of the said Chaudbrain 
Faiz-un-nisa in 1895, her general attorney, Mauladad Khan,_. 
married her daughter, Musammat Hanif-un-nisa, who was 
then the divorced wife of one Sher Khan. That fact displeas- 
ed her. Musammat Bashir-un-nisa also married- Mauladad 
Khan’s brother, Walidad Khan. The result was that both 
Musammat Hanif-un-nisa and Musammat  Bashir-un-nisa 
separated from their mother and commenced to deal with 
the property they had EMONI pe In 1889 as nee 


pendent owners, 


SN 
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The plaintiff-respondent, Chaudhrain Faiz-un- nisa. insti- 
tuted the present suit on the 5th September, 1901, in the 
court of the Subordinate Judge of Aligarh, against the afore- 
said Musammat Hanif-un-nisa, Musammat Bashir-un-nisa 
and Ibrahim Khan, and several transferees from them. The 
plaintiff, in her plaint, stated the facts set forth above and 
prayed for a declaration that the deed of sale, dated the 27th 
September, 1889, was of no effect against her. She claimed 
possession of the property fictitiously conveyed under the 
said .deed_ of sale together with mesne profits and, in the 
alternative, recovery of Rs. 60,000 with interest in the event 
of the.court refusing to give her a decree for possession. 


- -The principal defendants pleaded, among other things, 
that (1) -the plaintiff did not intend to take the purchase- 
money mentioned in the said deed of sale; (2) the suit was 
barred by time; and (3) the plaintiff was estopped from 
setting up her claim by her conduct. The other defendants 
pleaded that they were dona fide transferees for value from 
‘ostensible owners. 


‘It ‘was admitted that no consideration passed under the 


deed of sale of the 27th September, 1889, which was in the 
usual form, and after the’ usual recitals, provided as follows :— 


“The sale is lawful, legal, valid, unconditional, irrevocable. I received 
the entire sale consideration aforesaid in full from ‘the vendees aforesaid 
and brought it in my use and enjoyment. Not a single shell out of 


the consideration entered in this document as payable to me, the 


executant, remains unpaid by the vendees. I have removed my pos- 


-session from the aforesaid property sold, specified below, and put the 
same in proprietary possession of the vendees aforesaid, and made them 


awners in possessjon like myself. Now I and my representatives have 
no longer any claim or right to the property sold and the consideration 
‚thereof. 


The Additional Spaniels ‘fies framed a number of 
issues, but the issue material for the present appeal was No. 9, 
which ‘runs :—“Were the deeds of sale and gift fictitious, 
executed only with a view to defend the property, leaving the 
plaintiff still owner p: ' 


The Additional Subordinate Judge delivered his judgment 
con the sth November, 1902. He was of opinion that natural 
love was the real consideration for the aforesaid deed of sale, 
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and that it was, therefore; not fictitious, but “a real convey- 
ance by which ownership with possession was transferred.’ 
He also held that the plaintiff was estopped from claiming 
any relief against the transferees. He accordingly passed a, 
decree dismissing the plaintiff’s suit with costs, tps 


The plaintiff submitted to that part of the said decree: 
which concerned the transferees, but appealed against the rest’ 
to the High Court. The appeal was heard by SIk JOHN 
STANLEY, C. J., and SIR WILLIAM BURKITT, J., who delivered 
their judgment o1 the 17th April, 1905. They were of 
opinion that the defendants were _precluded by the provisions 
of section 92 of the Indiai Evidence Act (I of 1872) from 


giving parole evidence for the purpose of showing that the 
aforesaid deed of sale was in reality intended by the execu- 
tant to be a deed of gift. They held that the question before 
them was concluded by a decision of their Lordships of thé 
Privy Council in the case of Balkishan Das v. Legge, [1899] 
L. R,, 27 1. A. 58. They accordingly allowed the appéal and 
caver ced the less of the Additional Subordinate Judge. They 
did not, however, give a decree to the plaintiff for possessiofi’ 
of the property; ae gave her a decree for.Rs. 60,000 w ‘ith 
interest from the date of the decrec, and declared her entitled’ 
to a charge for the decretal amount on the property in 
the hands of the three principal defendants. For a full report 


of judgment see 


fan 


í 


Faig-un-nisa y. Hanif-un-nisa, 2 A. L. J. R., 360. 

By a deed of sale, dated the 22nd November, 1905, the 
said Chaudhrain Faiz-un-nisa sold the aforesaid decree 
ofthe High Court to the second respondent, Lala Bansidhar, ` 


Defendants appealed. i 


IV. A. Rarkes, for the appellants, submitted that the c case 
of Balkishen Das v. Legge was entirely a different case and. 
did not apply to the facts of the case under appeal. The 
deed of the 27th September, 1889, was, as was clear from.. the 
evidence on record, a deed of gift, because it conveyed the 
property for the consideration therein stated; and _ if, the 
consideration was not paid, it proved that it was a deed of 
gift. The High Court was wrong in not considering the 


A 


evidence, which was before it. 
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Their Lordships stopped the appa and called upon 
the respondent to reply. 


` DeGruyther, K. C. (B. Dube with a for the respondents, 
It is conceded that the recital of the payment of the consi- 
deration money was not true, We are entitled to show that 
the consideration has not passed. Jt is a deed of sale on the 
face of it, and the consideration, if not paid, must be paid. 


“Mr. AMEER ALL: The contention is that it is a deed of 
gift in- the guise of a deed of sale. | 


| It is contended that the case comes within section 92 of 
the Indian Evidence Act (I of 1872), Proviso (6), and that 
evidence is admissible to show that the plaintiff is estopped 
from setting up her alternative claim by her conduct. 


[Mr AMEER ALI: Are the defendants not entitled to 
show by the conduct of the plaintiff that the consideration 
was never intended to be paid.] 

Da I concède that they are. One can show that the deed was 
not intended to operate at all, but cannot show that it is intend- 
ed to operate in a different manner, There would have been 
no difficulty in this case but for the pleadings, whereby the 
plaintiff says that the deed was not intended to operate at all. 


4; [Mr. AMEER ALI. The appellant’s case is that whether 
you call the document a deed of sale or a deed of gift, it 
was never intended that any consideration was to be paid. 
Are they not entitled to show that? ] 


The deed was never intended to be operative. 
_ Raikes was not called upon to reply. 
T he judgment of their Lordships was delivered by 


LORD MACNAGHTEN :—Their Lordships think the decree 
appealed from cannot be sustained. They are of opinion 
át the proper course will be to remit the case to the High 
irt to be dealt with on the evidence, and they will humbly 
his Majesty accordingly. The costs of the further 

will be costs in the cause. As the appellants have 
ccessful upon the point of law, they will have their 
f the appeal incurred in England, 















'C. Summerhays and Son : Solicitors for the appellauts. 
“ Barrow, Rogers and Nevill: Solicitors for the respondent. 
JM. P. Appeal allowed—Cause remanded, 
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CIXI. FULL BENCH. 
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— PARMANAND 
bruary, al. versus 
ICHARDS, I. SAT PRASAD.* 
RIFFIN, J 


UDBALI, J, Stump Act (TI of 1899), section 2 (21), section 60, Schedule T, article 48 m 
; —Power-of-attorney—Duty chargeable thereon— Document author ising 
holder to appear and do all acts necessary for execution of decree. 


A document authorising the holder who is not a certificated mukhtar 
or pleader, to appear and do all acts necessary for the execution of a 
decree transferred from the Punjab to Cawnpore for execution, is a 
power-of-attorney within the meaning of section 2 (21) of the Stamp 
Act, and chargeable as such with the duty of one rupee as provided by 
article 48 (g), of Schedule I. 


Vakalatnamas and Mukhtarnamas as provided for in article 10 of 
Schedule II to the Court Fees Act are excluded from the definition of 
the expression power-of-attorney. 

REFERENCE under section 60 of the Stamp Act, made by 
-the District Judge of Cawnpore. 


The facts out of which this reference arose were as 
follows :—A decree of a Punjab Court was transferred 
to the court of the District Judge of Cawnpore for execution. 
A person who was not a legal practitioner filed, on behalf of 
the decree-holder, some papers in the Cawnpore Court. 
His authority for acting on behalf of the decree-holder was 
a ‘ Mukhtarnama ’ which was stamped only with a court-fee 
label of 8 annas. The District Judge referred the following 
question to the High Court :—“ When a private person 
acting on behalf of another in a matter in the Civil Court 
files a power of attorney, should not that power be liable- to 
duty under the Stamp Act, or is it properly stamped if filed 
on plain paper bearing an 8 anna court-fee label as if it werg 

a Mukhiarnaima under the Court Fees Act” ? 









The Government Advocate (A. E. Ryves), in supp 
the reference :—The question is important as it appear: 
the practice, in parts of these Provinces, of the courts 
cept as properly stamped documents of this kind in exe 

. cases transferred from the Punjab, where people were-z.. 


© Mis. Civil No. 445 of 1910. E. i 
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UIBU 


VOL. VITL] HIGH COURT, 379 


to appear and act for parties on the authority of such docu- 
ments. This practice in the Punjab was due to the exemp- 
‘tion contained in the last paragraph of section 37 of the old 
Code of Civil Procedure (1882), but omitted from Order 3, 
Rule 2 of the present Code. So, now, in all the Provinces a 
person other than a legal practitioner can appear and act only 
in accordance with Order 3, Rule 2. A power-of-attorney 
which is required by clause (7) of that rule is defined by 
section 2, clause (21) of the Stamp Act, and the amount of 
stamp duty payable is laid down by article 48 of the 
Schedule. The document in question comes under clause (c) 
or clause (g) of article 48. It should, therefore, be executed on 
. stamp paper of the value of Re. 1. Article 10 of Schedule 11 
of the Court Fees Act deals with Mukhtarnamas and Va- 
kalatnamas, which are meant only for legal practitioners, and 
are to be distinguished from ordinary ‘ powers-of-attorney.’ 
- The Court Fees Act itself makes this distinction between a 
Mukhtarnama and a power-of-attorney to institnte or defend 
- a suit ; vide section 19,:clause (2). 

No one appeared against the reference. 

The judgment of the Court was delivered by ” 

RICHARDS, J.—This is a reference under section 60 of 
the Stamp Act of 1899. A document was produced in the 
Court of the District Judge of Cawnpore. It was assumed 

by thé court below that this was a document, which autho- 
rized the holder, who is nominated therein, to appear and 
do all acts necessary for the execution of a certain decree 
which. had been transferred from the Punjab to Cawnpore 
for execution. We are dealing with the case on the assump- 
tion that the document if duly stamped was sufficient for the 
purpose, The document bears an eight anna court-fee label 
nd no other stamp. - The donee of the power is not a certi- 
wmukhAtiar or pleader, and the question is whether under 
ircumstances the document is duly stamped. Section 
se (21) of the Stamp Act defines the expression “ power- 
orney ” in the following terms: “ A power-of-attorney 
es any instrument (not chargeable with a feé under the 
law: for the time .being in force) empowering a specified 
person to act for and in the name of the person executing 
_ it’. The present document, as we shall presently show, 
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clearly falls within this definition. Article 48 of Schedule I of 
the Stamp Act provides for the stamp on a power-of-attorney 
falling within the definition which we have quoted above. 
Clause (¢) provides that when the document authorizes one 
person or more to act in a single transaction other than the 
case mentioned in clause (a) the proper stamp shall be 
rupee one. Clause (g) is a genera! provision for all such 
powers of attorney not provided for by other clauses. 


Article 10, Schedule If of the Court Fees Act provides - 
for the stamping of Mukhtarnamas and Vakalatnamas. Clause 
(a) refers to a MukAtarnama or Vakalatuama presented to 
any Civil or Criminal Court other than a High Court or to a 
Revenue Court or to any Collector or Magistrate or other 
Executive officer except such as are mentioned in clauses ` (b) 
and (c). Clause (4) provides for the same class of documents 
when presented to a Commissioner of Revenue, Circuit or 
Customs or to any officer charged with the Executive adminis- 
tration of a Division, not being the Chief Revenue or Execu- 
tive authority. Clause (c) provides for the Same class of do- 
cuments when presented to a High Court, Chief Commis- 
sioner, Board of Revenue or other Chief Controlling Revenue 
or Executive authority. It appéars to us that all these docu- 
ments are documents which it was intended to exclude from ° 
the definition of the expression power-of-attorney in section 2, 
clause (21) of the Stamp Act. lt, therefore, seems to us that 
it is clear that the documents referred to in article 10, Schedule 
II of the Court Fees Act, are restricted to documents given ` 
to and presented by duly certificated Mukhtiars and pleaders 
under the Legal Practitioners’ Act. We may point out that 













we are not deciding that the document in the present case, 
if it was duly stamped, was sufficient to entitle the donee t 
execute or take steps to execute the decree in Cawnpgg 
Our decision relates only to the question whether or no 
document was duly stamped. Assuming merely for 
pose of deciding the question before us that the docun 
sufficient if duly stamped, we hold that the document | 


the stamp provided for by article 48, Schedule I of t Mu . 
Act. We make no order as to costs. eyo’ 
BD e; g’: 
B.K.M - i Answer “eon 


poy 
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SARJU PRASAD RAI AND OTHERS 
VEVSHS 


= ©. ` GAURI RAI AND OTHERS.* 


Trenans aioi or contiaci—Wajib-ul-arz—Kaifyut Mahtawai. 

In a suit for pre-emption, plaintiff produced the Wayib-ul-ars of 1860, 
in proof of the custom of pre-emption. Plaintiff produced no other 
evidence to prove the custom. Defendant gave in evidence another 
part.of the settlement record of 1860, which was called Kaifyut Mahtawat, 
This document gave the history of the village, and it appeared from it 
that up to the year 1818 the land was Jungle, uncultivated with no 
settlément, and theré had been no transfers in the village, followed by 
any claims of pre-emption. The Wajib-ul-arg of 1860, recorded infer alia 
arrangements between the co-sharers which were in the nature of 
contracts. eld that under these circumstances the custom of 
pre-emption could not be said to have been proved and that the entry 
relating to pre-emption in the /aj1b-u/-ars must be treated as a record of 
contract. Returaji Dubain v. Pahiwan Bhagat, (1910). 7 A. L. J. R., 1040, 

F. B., referred to. 

:- The practice of relying entirely on extracts from the Wajtb-ul-ars 
and paying no attention whatever to other evidence which might in some 
cases be obtainable to prove the existence or non-existence of the custom 
of ‘pre-emption condemned. 

FIRST APPEAL from a decree of Munshi Gokul ‘Prasad, 

Subordinate Judge of Gorakhpur. 

Te ej Bahadur Sapru (with him Jswar Saran), “for the 
appellants, 

_ Sundar Lal(with him Braj Nath Vyas), for the respondents, 

~The judgment of the Court was delivered by 

RICHARDS, J.—This appeal arises out ofa suit for pre- 
emption, The court below has dismissed the plaintiffs’ claim 
and the plaintiffs come here in appeal. The plaintiffs alleged 
‘that | a custom of pre-emption prevailed in the village. The 
‘only evidence they thought fit to produce in support of this 
“allegation of the existence of the custom was the wajzb-u/- 


a 


ars of 1860. Paragraph-I of the wayzb-ul-ars is as follows :— 

_ This is a zamindari Village which was purchased by us. It was set- 
tiled “with us, as a zamindari village consisting of one ¢4o# with specifica- 
tion of shares and after completion of all the particulars. Hence, after 
full:consideration and due deliberation we reduce to writing the following 

-cgonditions, and we shall act according to the same.” 
l ° F. A. No. 312 of 1909. 
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Paragraph 5 refers to pre-emption anil is as follows z 


“ Each co-sharer is competent to transfer his own share, but _at_ the 
time of transfer, it shall be necessary for him to make the andei first to 
a near co-sharer, and on his refusal he (the transferor) shall inform other 
co-sharers in the village and then sell or mortgage the same for'a propèr 
price ; if such a co-sharer does not take the property and pay the. proper 
price, he (vendor) shall be at liberty to transfer the same to, whontsoever 
he likes, and then no claim of pre-emption brought by any one shall be 
entertained.” l ei 

i * a2 


Paragraph 21 refers to leases. lt says :— Hts 


' “Up to this time lands were not given to the tenants for cultivation 


under leases and /abi/ia/s ; they simply cultivate it on oral agreements. 


In fature, we shall let land on obtaining Aadi/ia/s from and giving . leases 
to the tenants. Ifany tenant cultivates land without filing a #abuliat or | 
taking a lease, he shall be dealt with according to law, and we shall not 
deviate therefrom.” i 
Paragraph 24 is about the absence of a bond in the village 
and an agreement is entered into in the event of a bond’ be- 
coming necessary. Weonly refer to these last two paragraphs 
in order to show that the waztb-u/-ars did in fact deal with 
matters which were to constitute arrangements for the “future 
between the co-sharers and which could not possibly be niat- 
ters of custom. The defendants gave in evidence another 


- part of the settlement record of 1860. This document i is to 


be found at pages.5 and 6 of the appellant’s book, It gives 
what appears to be the story of the whole village. It shows 
the different settlements that were made. It shows that up to 
the year 1818 the land was jungle, uncultivated with no settle- 
ment. The column of remark is as follows :— 


~ r 
4 T 


“ It appears from the former Mahtwai’s report that, up to 1225, this 
village was uncultivated. Afterwards it was settled along with the 
Baredhi jungle with Sarwan (?) for ftve years with the direction that ‘the 
(jama of the first three) years should be remitted ; and for the fourth ‘year 
be fixed at the rate of Rs. 4 per kura (share); and for the fifth year, at-the 
rate of Rs. 8 per Avra (share) in respect of the cultivated land after 
deduction of the mukaddas. 4rd.dues, in favour of Wasi-uldah. After- 
wards, under an order of the 29th of January, 1819, the village was 


settled with Shanker Pande on a varying jama and from that time 


Shanker, aforesaid, after bringing the land under cultivation ‘paid the 


‘revenue. Afterwards under order, dated the -17th of April, +823, 


Kishun Chand’s name also was recorded. Afterwards, upon an applica- 
tion of Shanker Pande, the name of Bhgirathi was entered who has been 
in possession ever since.” 
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_ Then follows a list of transfers up to the year 1860. Only 
‘two transfers appear to have been made. One transfer of 
‘the 24th of September, 1851, was a transfer, when one Gajraj 
Rai had obtained a decree against Mula Rai. The cause of 
the transfer is partition. This may either mean that Gajraj 
‘obtained a decree against Mula Rai and had the property 
‘Sold; and after that instituted a partition suit or it may mean 
that Gajraj Rai instituted a partition suit against Mula Rai 
who was a co-sharer. The only other transfer is a transfer 
which.was made on the death of Bhagirathi Rai, whose name 
according to the column of remark was recorded on the 
‘application of Shankar Pande. We may mention that the 
‘wajib-ul-are was signed by Pirthi Rai, Bhairo Prasad Rai, 
Gajraj Rai, Shivadin Rai, Darbans Rai, Surajmal Rai, Ram 
Autar Rai and Guman Rai and zamindars. There is a mis- 
take in the translation, and Tirbeni Rai ought to be Pirthi 
Rai. It will also be seen that Pirthi kai and Bhairo Prasad 
Rai were heirs of Bhagirathi Rai, The question for decision 
is, whether or not upon this evidence it can be said that the 
plaintifts established a custom of pre-emption prevailing in 
the village. It must be borne in mind that the onus of prove- 
‘ing such custom lay on the plaintiffs. Have they discharged 
this by merely producing the wayzb-ul-ars we have quoted 
‘above ? Great reliance is placed on the Full Bench ruling in 
Returajt Dubain v. Pahalwan Bhagat (1). We understand that 
‘decision to have laid down the following proposition. That 
where a wajib-ul-ars is given in evidence which refers to a right 
of pre-emption as existing in a village, prema facte it must be 
‘presumed that the reference to pre-emption is a reference to 
a custom of pre-emption rather. than to a contract, and this 
notwithstanding that there are words which in their ordinary 
interpretation seem more to apply to a contract or agreement 
between the co-sharers than to an existing custom, the reason 
being that it was the duty of the Settlement Officers to record 
"customs but not contracts. \We are of course bound by this 
authority. \We cannot, however, altogether shut our eyes to 
the fact that whether it was their duty to do so or not, the 
Settlement Officers did as a matter of fact record arrangements 
‘between co-sharers as well as matters of custom. In the pre- 
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sent case we have referred to two paragraphs in which 
arrangements for the future are recorded which could not 
possibly be matters of custom. In fact, the paragraph which 
refers to Habuliats and leases is a complete departure from 
the usage that up to’that time had prevailed in the village. 
Assuming that we are bound notwithstanding the language 
of the way7b-ul-arg in the present case to presume prima facie 
that it refers to a custom and not to a contract, we think that 
presumption cannot, under the circumstances of the present 
case, be said to be a strong presumption, and we think that 
the rest of the settlement record in conjunction with the 
language of the wajtb-ul-arz itself is amply sufficient to rebut 
any presumption which has arisen. We think that great 
difficulty has arisen in these pre-emption cases by reason of 
the fact that it has become the practice in some courts for. 
the parties to rely entirely on extracts from the wazıb-ul-arz 
and to pay no attention whatever to other evidence which 
might in some cases be obtainable to prove the exist- 
ence or non-existence of the custom alleged. Great con- 
fusion has been the result. The wajtb-ul-arg more often than 
not was drawn up by an officer drawing small salary and pos- 
sessing little or no legal knowledge. The courts have spent 
their time trying to construe documents of this nature as-if 
they were acts of the legislature or at least solemn records 
drawn up by skilled lawyers. In the present case the plaintiffs 
have merely produced extracts of the wajib-ul-ar3 of 1860. 
No other wajib-ul-arz is produced either prior or subsequent. 
There is no evidence of a single case in which right of pre- 
emption has been claimed or allowed. On the contrary, 
another portion of the settlement record produced by the 
defendants goes to show from the history of the village that 
there was hardly any transfers and generally that it was very 
improbable if not impossible that any custom of pre-emp- 
tion could have grown up in the village. We think the 
plaintiffs have entirely failed to discharge the onus of 
establishing a custom of pre-emption, and the decision of the 
court below is correct. We dismiss the appeal with costs. 


Appeal dismissed. 
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HARDUARI LAL AND ANOTHER 
versus 


GOMI.* 


l Majority Act (IX of 1875), sections 2,3—Hindu Law—Capacity io make 
| will— Majority. 
The Indian Majority Act extends to the whole of British India and 


is intended to prolong the period of non-age in the case of Hindus as well 
as of other subjects of the Crown. 


Where, therefore, two Hindus for each of whom guardians had been 
appointed respectively executed wills at the age of 16 and not 21, held 
that the wills were void as having been executed by minors. Under 
section-2 (c) of the Indian Majority Act, the capacity to make a will is not 
safe-guarded, the only exception being in the cases of marriage, dower, 
divorce and adoption. 


-.. FIRST APPEAL from a decree of Babu Pramatha 
Banerji, Subordinate Judge of Saharanpur, 


Nath 


One Lalloo Mal died on the first of July, 1903, leaving him 
surviving his widow Jasoda and his mother Gomi, the respond- 
ent. Jasoda died on the 8th of May, 1908. Both Lalloo 
Mal and she were minors when they died though admittedly 
both -had attained the age of sixteen before death. Lalloo 
Mal had. made a will on the 29th June, 1903, three days 
before his death, and Jasoda angther, on the 5th May, 1908, 
also three days previous to her death. Musammat Gomi 
claimed under these wills to be absolutely entitled to the estate 
of Lalloo Mal, on the allegation that both the deceased were 
competent under the Hindu Law to have bequeathed property 
as they liked. This was a suit by the reversioners of Lalloo 
Mal for a declaration that they were unaffected by the will in 
question and that Gomi was entitled only to a life estate. 


The Subordinate Judge dismissed the suit. 
Plaintiffs appealed, 


W. Wallach (with him Z. M. Banerj#), for the r 
submitted that the provisions of the Majority Act IX of 1875 
would apply. The acts of minors which had validity pen 
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them were enumerated there and testamentary capacity ‘had 
not been conferred on them. a oie 


Sundar Lal (with him Motilal Nehru, Satish Chane 
Banerzi and J. L. Jarus), for the respondent, Ne 


Oe. oe. Real 

A minor could make a.will under Hindu Law. A will 
ri Jz 

was not a contract. 


rak 
[BANERJI, J.—Section 7 of Act IV of 1882 is in your. way,] 
That applied: to transfers inter vivos. Sue 
The age of majority was nowhere fixed under the Hindu 
Law. sca Aiea a 
Trevylion on minors, page 1. ie agar 
“All that the Hindu Law laid down was that having attditied 
the age of 16 he was quite independent and quite competent 
to make a will. . a 
[BANERJI, J—A Hindu under 18 cannot.make a gift.] f 
The legislature would have prohibited- his making a wil 
too if it had meant to. Only the analogy of the law of gift, 
was applicable to wills not the statute law of gifts.. A number, 
of requirements, e. & registration and attestation were to be 
complied with in the case of gifts. Referred to Section 13 3,0f 
Act IV of 1882. They were not necessary in the case of wills. 


aie 

[BANERJI, J.—The Privy Council have said that a minor: 
who can make a gift can make a will.] ry 
Statute law applied only where it applied expressly. The 
term minor was given a special meaning under the statut . 


only for certain purposes, $ 


L. M. Banerji, in reply referred to 
The Secred Books of the East, Vol. 33, p. 52. 


A minor was a minor under the provisions of, Act IX oł. 
1875: Where an exception was made as in cases of marriage; 
divorce, adoption and dower, it was said so in the Act.-: In. 
all other transactions the provisions of the Act would have 
to be complied with. He referred to 


Mayne on Hindu Law, para. 407. Da 
[BANERJI, J—The Hindu Wills Act Coes not apply. -tọ 
these provinces, ] . ake l bie ob 
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»,-Referred to 


Trevylion on Minors, para. 50. è 


my Pee 


as also a will made by Musammat Jasodha on the 5th of May, 

1908, are void by reason of the fact, among others, that both 
Lallu Mal and Jasodha were under the age of eighteen years 
at the.date of the execution of the respective documents. It 
is admitted that both Lallu Mal and Musammat Jasodha 
were over the age of sixteen but under the age of eighteen 
years.. The contention on behalf of the defendant-respondent 
is, that,, both being Hindus and having attained the age of 
sixteen years, were capable of disposing of their property by 
will, . The court below held that Lallu Mal and Jasodha were 
competent to execute the wills in question, and that having 
die so with full knowledge of their contents and being of 
full testamentary capacity, the wills were valid and the plain- 
tiffs Suit failed. 

7 The appeal was then preferred and the main contention on 
behalf of the appellants is that the question is concluded by 
the provisions of the Indian Majority Act No. IX of 1875. 
The’argument addressed to us on behalf of the respondent 
is that both Lallu Mal and Jasodha being upwards of sixteen 
yeats, and so.having attained full age, according to the Hindu 
‘Law they had power to make wills, that the capacity to make 
awill is not regulated by statute, and that the Hindu Law 
should be applied to the case. 


We are of opinion that the question is concluded by the 
Indian Majority Act. That Act extends to the whole of 
British India and was intended to prolong the period of non- 
age.in the .case of Hindus as well as of other subjects of the 
Crown, ° 
2!s[n the preamble it is stated that “It is expedient to pro- 
long the period of non-age and to attain more uniformity and 
certainty respecting the age of majority than now exists.” 
Section 2 is.a saving clause and prescribes that nothing in the 
Act contained shall affect (a) the capacity of any person to 
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act in the following matters, namely, marriage, dower, divorce 
and adoption ; (0) the religion or religious rights and usages 
of any class of Her Majesty’s subjects in India, or (c) the 


‘capacity of any person who before this Act comes into force . 


has attained majority under the law applicable to him. Then 
section 3 prolongs the non-age of a minor of whose person 
or property a guardian has been or shall be appointed, up to 
21 years ; and in the case of every other person domiciled in 
British India, prescribes that every such other person “ shall 
be deemed to have attained his majority when he shall have 
completed his age of 18 years and not before.” 


lt appears to us that this enactment extended the period 
of non-age in the case of Lallu Mal and Jasodha to their zīst 
years respectively, as a guardian was appointed for each of 
them and overrides any rule of law as regards non-age which 
may have subsisted prior thereto. It will be observed that 
in section 2, (clause a) the only exception made in regard to 
the application of the provisions of the Act is in the ‘cases of 
marriage, dower, divorce and adoption. The capacity to do 
any other act is not safe-guarded. The only other exception 
is the capacity of any person who, before the Act came into 
force, had attained majority under the law applicable to such 
person. In the present case Lallu Mal and Jasodha had not 
attained majority before Act No. IX of 1875 came into force. 
Therefore clause (c) does. not safe-guard their capacity to - 
make a will, The Act was intended to attain uniformity and 
certainty respecting the age of majority, and we think it 
governs a case such as the present, 


For these reasons the view taken by the learned Subordi- 


nate Judge is in our judgment erroneous. We accordingly 
_allow the appeal, set aside the decree of the court below and 


decree the plaintiffs claim with costs in both courts, 


S, M. Appeal decreed, 
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A 


FULL BENCH.’ 


JHANDA SINGH 
VETSUS 


WAHID-UD-DIN AND OTHERS.* 


Construction—Deed of sale out and out—Second deed of re-transfer, 
executed after seven days —Mortgage by conditional sale. 


Where a document purporting to be an out and out sale-deed was 
executed on a certain date and seven days later a document was executed 
by the vendee whereby he convenanted as a matter of favour to reconvey 
the property if the vendors paid back the purchase-money after the lapse 
of nine or ten years from the date of the aforesaid sale-deed, the two deeds 
being separately stamped and registered on different dates, /eld, iu view of 
the delay intervening between the two deeds and other circumstances, that 
the two deeds were not intended to be parts of one and the same transac- 
tion so as together to constitute a mortgage, and the later deed was the 
result of an after-thought. 

« Per RICHARDS, J.—If the two deeds were of even date an almost 
irresistible presumption would arise in favour of the transaction being 
a mortgage, 

Per GRIFFIN, J.—The intention of the parties has to be gathered 
from the documents themselves, the circumstances attending their 


execution and also from the conduct of the parties. The reason usually ` 


assigned for the execution of deeds of conditional sale instead of ordinary 
mortgages is that Mahomedans who abide strictly by the tenets of their 
religion objeet to receiving interest on money lent. 


‘Bhagwan Sahai v. Bhagwan Din, I. L. R 12, All., followed. 
Batkishen Das v. Legge, I. L. R., 22 All., 149, distinguished, 
-APPEAL under section 10 of the Letters Patent against 
the judgment of Sir John Stanley Knight, Chief Justice, con- 
firming a decree of Pandit Kanhaya Lal, Additional Judge of 
Meerut. 
Suit for redemption. 
The court below dismissed the suit. 
o L. P. A. No. 48 of 1910. 
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In appeal, Stanley C. J. and Banerji, J., differed as to the 
interpretation of the two documents and the appeal was 
dismissed. See 7 A. L. J. R. 484. 

Plaintiff appealed 


Sundar Lal (with him Mohan Lal Sanda/), for the appel- 
lant : —The deed is, in form, no doubt a gale-deed. But 
we have to look at the real intention. It is the characteris- 
tic of a mortgage by conditional sale that it is ostensibly a 
sale, vzde section 58, clause (c) of the Transfer of Property Act. 


‘In India the origin of the mortgage by conditional sale is 


traceable to the desire to get round.the prohibition of taking 
interest by the Mahomedan religion. It was a device by 
which any mention of interest as such was obviated, and the 
mortgagee in possession was in receipt of profits in lieu of 
interest. The forms of Indian conveyancing follow more or 
less Mahomedan usages. So, a deed which is ostensibly a 
sale-deed but in reality a mortgage has come to be a common 
mode of conveyancing, even in cases where the parties may 
have had no objection to the taking or mentioning of interest 
as such. There is a presumption, therefore, in India, that a 
deed like the one in dispute is a mortgage rather than a sale- 
deed. The document itself clearly indicates that it has been 
drawn up according to Mahomedan modes of conveyancing. 
The two documents are to be read together; the second 
being merely supplementary to the first. If there was only 
one document, the first part of which was ostensibly a sale, 
but in the second part there was a condition for return of the 
property on repayment of the money, then undoubtedly it 
would be deemed to be a mortgage by conditional sale. The 
fact that the second part of the document was contained in 
a separate deed would make no difference in principle. 


[RICHARDS, J.—The question is whether at the time of 
execution of the first document it was contemplated that 
any such second document would be executed as a supplement 
to it.] 

Yes ; in other words, whether there was only one transac- 
tion or two separate and independent transactions. The 


‘intention of the parties is to be gathered from the circum- 


stances. The dccument was presented for registration by 
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the “vendors.” This shows that it remained with them and 
not with the vendees after execution. Had the transaction 
as embodied in the first document been intended to be com- 
plete by itself, the document would have been made over 
to the vendees at once. The vendors did not part with it 
before getting the second deed executed in their favour. 


Registration was delayed fora long time. But the fact 
is significant that when the parties did register, they regis- 
tered both documents at the same time, 

Then, the terms of the agreement contained in the second 
document as to reconveyance, and especially the stipulations 
as to deposit in court and sudseguent suit, etc., follow closely 
the provisions as to the mode of redemption and foreclosure 
of a mortgage which are laid down by Regulation I of 1 798, 
section 2 and the Preamble, and Regulation XVII of 1806, 
section 7. The case in this respect is very similar to that of 

Baltkishen Das v. Legge, [1899] I. L. R., 22 All, 149. P. C. 


- Redemption of a mortgage is the only case in which a 
. deposit in court previous to the institution of a suit is, or has 
‘ever been, allowed ; never, where the subject-matter is a con- 
tract to reconvey. 


The absence of a covenant to repay the money (the 
“ price”) does not necessarily prevent the transaction from 
being a mortgage. Under the English Law, no doubt, every 
mortgage must imply a covenant to repay. But that is not 
so in India, Here, in a mortgage by conditional sale there is 
no covenant to repay. . 


The test, according to the English Law, of the existence 
in every mortgage of a recoverable debt is the basis upon 
which the decision in 

Ghulam Nabi Khan v. Nias-un-nisa, [1910] 8A. L. J. R., 119. 
has been rested. The case of 


Wajid Ali Khan v. Skafkat Husain, [1910] 7 A. L J. R., 998 
is in my favour. 


-= Motilal Nehru (with him Ghulam Mujtaba), for the res- 
pondents : —In order,to find out what, in this case, the effect 
of the transaction was intended to be, the real point for con- 
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sideration is whether the two documents were contemplated 
together, the one with the other ; whether the one formed 
consideration for the other. Even if the two deeds were 


executed on the same day, that fact by itself would not | 


necessarily make the transaction a mortgage. If the agree- 
ment to reconvey on repayment be a condition of the “ sale,” 

then the transaction is a mortgage. But if the sale be abso- 
lute and not dependent on any condition, then any subse- 
quent and separate agreement between the parties will not 


‘have the effect of making the transaction any the less a sale. 


The words “on condition” in section 58, clause (c) of the 


` Transfer of Property Act are important. 


It may be that the parties originally intended and effected 
a sale out and out ; but that subsequently they desired to 
make the transaction a mortgage by conditional sale. But 
the sale when once effected created an absolute title ; and 
any subsequent transaction could not derogate from that 
title and change the sale into a mortgage. 

[RICHARDS, J.—If there is a transaction which is ex- 
pressed as a sale, but at the time it is contemplated that if 
money is repaid within a certain time, the property would be 
reconveyed, is not the transaction a mortgage by conditional 
sale ? | 


Not necessarily. It is open to parties to effect a sale 


out and out and couple it with an agreement that on the. 


money being repaid within a certain time the property would 
be reconveyed, without there being any idea of a mortgage. 
Parties are free to enter into such a transaction, and the law 
will not make it a mortgage. Ina sale witha right to 
repurchase an absolute title at once passes to the vendee who, 
however, agrees to put it at an end ifthe vendor accomplishes 
a certain thing within a certain time. In a mortgage by condi- 


tional sale the title passing to the “vendee” is not absolute - 


but becomes absolute if the “vendor” fails to’ accomplish a 
certain thing within a time fixed by the law. 

[ GRIFFIN, J._It appears that both the deeds bear a 
stamp of Rs. 32 each]. 


That isso. Had the two deeds been intended together 
to create only one transaction, namely, a mortgage by 
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conditional sale, the stamp duty would not have been paid 
twice over. Under Act X of 1829 a deed which was merely 


collateral to a principal deed was chargea big with the maxi- 
mum duty of Rs. 8 only. 


_ Avoidance of mention of interest could have been no 
motive for not executing a mortgage in the ordinary way. 
There was a simple mortgage executed between the parties 
on the same date in which interest was stipulated for. Again, 
a few years later the same vendors executed an unambiguous 
and clear deed of mortgage by conditional sale in respect of 
another property. This shows that if they intended to make 
the deed in suit one of mortgage by conditional sale they 
could easily have done so in a straightforward manner. 


Registration was not compulsory at that time. So it 
could not have been with any intention of postponing the 
effect of the first deed that registration was delayed and ulti- 
mately effected nearly simultaneously with that of the second 
deed. Astothe custody of the deed the vendor himself 
admits that the deed after execution was delivered to the 
vendees. It is common for a deed to be handed over by the 
person in whose favour it is to the executant just before the 
registration, so that it may be presented for registration by 
the executant. 


There is nothing in the terms of the first deed to show 
that any condition was imposed or contemplated. This case 
is therefore different from that of 


Wajid Ali Khan. v. Shafkat Husain, [1910] 7. A. L. J. R., 998. 


In the second deed the vendees do not talk of “returning 
the property” but of “executing a fresh sale deed,” treating 
it as an entirely new transaction. And, the execution of a 
fresh sale teed or, indeed, any document is nowhere required 
by the Regulations for the purpose of freeing a property from 
a mortgage and returning it to the mortgagor. To sum up :— 


The long interval of seven days is very much against the 
appellant. : 


On a correct inter pretation of the terms of the second deed 
it appears that there is no provision for a deposit in court 
previous to the institution of any suit. 
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The appellants never put forward any claims of their 
being mortgagors till now, which is just before the exPUy: 
of 60 years. 


There is no indication whatever that the parties in any 
way contemplated the existence of a debt which was to ‘be. 
repaid. There must be a debt before there can be a mort: 


gage 
Ghulam Nabi Khan v. Niaz-un-nissa, [1910] 8 A. L. J. R., 11 9. ree 


The case of 
Bhagwan Sahai v. Bhagwan Din, [1890] I. L. R., 12 All, 387. P, one 
is in my favour. 


Sundar Lal replied. 


The following judgments were delivered :— > 


RICHARDS, J.—This appeal arises out of a suit for 
redemption of an alleged mortgage. The court of first 
instance dismissed the suit. The plaintiff appealed and the 
appeal coming before a Bench of this Court, consisting of the 
Hon’ble the Chief Justice and the Hon’ble Mr. Justice Banerji, 
the learned Judges différed, hence the present Agee nes 


the Letters Patent. : 


The facts appear very fully from the judgments of our 
learned brothers, and it is only necessary very shortly to refer 


to them. 

On the 29th of August, 1852, the predecessors in title ‘of 
the plaintiff executed a deed in favour of the predecessors in 
title of the defendants. This document on the face of it was. 
an out and out transfer by way of sale of the properties now 


sought to be redeemed. - 


On the sth of September, 1852, another deed was entered 
into between the same parties. This document recites the sale 
deed of the 29th August and proceeds as follows:— | ~ 


“As we, the executants, are now willing to help and treat with 
kindness the vendors, we, the exeente ne, with our own free will, do 
hereby covenant and give it in writing that if the aforesaid ‘vendors after 
the lapse of 9 or Io years from the date of the aforesaid sale deed- do pay 
to us the purchase money, etc., we shall forthwith execute a fresh sale deed 
on receipt of the sale-consideration entered in this document and „get 


mutation of names effected in the revenue papers.” 


’ 
A 
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‘ ‘The deed-goes on to provide that in default of payment at 
the end of. 10 years the grantors shall have no further claim 
to the property. 

The plaintiffs contend that those two documents must be 
read together, and if they are read together they constitute a 
mortgage by conditional sale within the meaning of section 
38 of the Transfer of Property Act, clause (e), that the 
plaintiffs notwithstanding the time that has elapsed have 
still a right to redeem, and that therefore their suit ought not 
to have been dismissed. 


The Transfer of Property Act was not, of course, in -force 
when the document of the 29th August, 1852, was executed, 
but it is not contended that the Act introduced any change in 
the law as to what constituted a mortgage by conditional sale. 
The defendants contend that the deed of the 29th of August 
was what, on the face of it, it purports to be, namely, an out 
and out sale, and that the subsequent document of the sth of 
September was also what it purports to be, namely, an act of 
grace, and that assuming it conferred on the plaintiffs or their 
predecessors in title any rights at all, such rights could only 
be exercised according tothe actual terms of the deed and 


ceased and. determined on the expiration of the period of ten. 


years mentioned i in the latter deed. 


The plaintiffs argue that the form of mortgage by condi- 
tional sale is very. common particularly where the mortgagees 
are Mahomedans, that although a mortgage by conditional 
sale is more frequently carried out by a single deed never- 
theless such a mortgage carried out by two deeds is not 
uncommon and was still less uncommon in the year 1852. 
They lay great stress on the improbability of the grantees 
in the deed of,29th August, 1852, if.in fact they were absolute 
vendees, foregoing their rights as such and becoming mort- 
gagees in possession for a term of ten years. 


The defendants rely on the unexplained, as they contend, 
interval of seven days between the execution of the two deeds, 
the express language of the later deed and certain other facts 
and circumstances to which I shall refer hereafter, as demons- 
trating that the two deeds were quite independent and ought 
to be given effect tọ accordingly. 
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It seems to me that if we held that at-the time‘of the 
execution of the first’ deed the parties intended ‘that’ the 
second deed also should be executed, we ought to hold that 
the two deeds constituted a mortgage by conditional salé and 
that the plaintiffs have a right to redeem. On the other 
hand if, at the time of the execution of the sale-deéd, there 
was no intention of executing the second deed, the defendants 
are entitled to have the latter construed strictly and -quite 


independent of the provisions of the Transfer of Property 


Act and the law of mortgages. 


Theré can, in my opinion, be no doubt that if the two 
deeds were of even date, an almost irresistible presumption 
would arise in favour of the transaction being a mortgage. 
I'shall now very shortly refer toa few facts and circum- 
stances relied upon by the parties, a. 

The sale deed was not registered until the 18th of May, 
1853, and it appears from the registration certificate to have 
been presented for registration by the ostensible vendors, 


The deed of the 5th of September was registered on the 
19th of May, 1853, and was presented for registration by the 
ostensible vendees, - 

The plaintiffs contend that the prese ntation of the osten- 
sible sale-deed for registration shows that the so-called sale 
deed must in the interval have remained undelivered in the 
hands of the vendors. I do not think that this inference 
can be drawn. It isa very common practice for the deed to 
be presented by the party against whose interest it is, so as 
to make repudiation thereafter, more difficult. i 


If we can believe the plaintifs own witness, N arain, the 
sale-deed_ was given over to the ostensible vendees on 


execution. 


The parties entered into another transaction onthe 29th less- 
August, 1852. This wasa simple mortgage. It recites the 
sale of mauza Murlipur Phul, as a sale, not ds a mortgage, nor 
as a mortgage by conditional sale. The interest is at a low 
wate, but it shows that the grantees in the first mentioned deed 
of 29th of August, 1852, though Mahomédans had no scruple 
in lending money -on a mortgage which expressly provided 
for the payment of interest, On the 17th July, 1863, the parties 
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entered into another transaction which was on the face of it 
a clear mortgage by way of conditional sale. This deed, no 
doubt, was executed some ten years after the first transaction, 
but it -cannot be left altogether out of consideration. It 
shows that in the year 1863 the parties when they wanted to 
less have a mortgage by conditional sale, adopted the more 
usual form of one single deed instead of two. 


The deeds of the 29th of August, 1852 (ostensible sale deed) 
and 5th September, 1852, each bears a stamp of Rs. 32. If 
the transaction had been a mortgage, a stamp of Rs. 32 (or if 
carried out by two deeds, Rs. 38) would have been sufficient. 
Lastly, it seems to me that no explanation has been given of 
the interval of 7 days between the execution of the two deeds. 
If the two deeds were all along dependent one on the other 
and constituted a mortgage by conditional sale, why were both 
deeds not ready and executed the same day? As already 
mentioned, there was a simple mortgage executed on the 29th 
August. The plaintifi’s advocate referred us to the evidence 
of Narain where the witness states that there were differences 
between the grantors, and suggests that this explains why 
the two deeds were not executed on the same day. I cannot 
accept this explanation. It perhaps might explain the delay 
in registration, but it does not explain the interval of 7 days. 
Furthermore I have already pointed out that another deed 
of simple mortgage was executed on the 29th of August. 
Differences between the grantors ought, it seems to me just as 
much to have delayed the execution of this deed as the execu- 
tion of the deed of the 5th of September. As to the argument 
based on the improbability of the vendees converting them- 
selves into mortgagees, it may have been that the predecessors 
in title of the defendants considered that it was unlikely that 
the plaintiffs would ever be able to redeem, and that the 
grantees would inany event gain the advantage of getting 
‘ possession with the good will of the grantors. However, this 
may be, I do not think that this matter can outweigh the 
other circumstances of the case. After careful consideration 
I have come to the conclusion that we ought to hold that 
at the time of the execution of the deed of the 29th of 
August, 1852, the parties to it intended that there should 
be an out and-out sale of mauza Murlipur Phul and 
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that the deed of the 5th of September following - was. 
the result of a subsequent arrangement between: the, 
parties, and that therefore the suit was rightly dismissed by. 
the court of first instance. In my opinion the language. of 
the deeds themselves and the surrounding circumstances so 
far from showing that it was the intention of the parties on 
the 29th August, 1851, merely to make the property security 
for money lent, on the contrary show that the intention was 
that there should be an out-and-out sale. The case of 
Balkishen Das v. IV. H. Legge (1), decided on the language of 
the documents and surrounding circumstances peculiar to 
that case, and for this reason cannot, I think, be relied on in 
the present case. 


‘s 


I would dismiss the appeal. 


GRIFFIN, J.—The intention of the parties has to be 
gathered from the docum nts themselves, the circumstances 


-attending their execution and also from the conduct of the 


parties. The reason usually assigned for the execution of 
deeds of conditional sale instead of ordinary mortgages is that 
Mahomedans who abide strictly by the tenets of their religion 
object to receiving interest on money lent. The vendees in 
the present case, who are Mahomedans, have no such scruples, 
for on the same date, z. e., 29th August, 1852, the plaintiffs 
and their aredeces sors iude executed a deed of mortgage 
bearing interest in favour of the vendees in respect of another 


property. The sale was complete or absolute on 209th 
‘August, 1852. The document in clear and unmistakeable 


terms indicates that it was a sale out and out. Mutation of 
names took place in respect of the property on 7th Septem- 
ber, 1853, and ever since that date the vendees have remained 
as owners of the village. If it had been the intention of the 
plaintiffs or their predecessors in title to execute only a 
mortgage deed on the 29th August, 1852, it is difficult. to 
imagine why they should have consented to execute an out 
and out sale-deed. That the agreement of the 5th September, 
1852, was the result of an afterthought is, in my opinion, 
indicated first, by the lapse of seven days since the date of 
the execution of the sale deed, and fuir eher by the fact that less 


(1) [1899] I. L. R., 22 All. 149, P.C, 


z 
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-in.order’ :to-‘execute the agreement the plaintiffs had to incur 
‘the further expense of purchasing a fresh stamp-paper for 
Rs, 32. . 


> If it had been the intention of the parties on the 5th 
‘September, 1852, that the sale deed of the 29th August of the 
same year should not operate as-a sale deed, but that the 
.deféndants were to remain in possession merely as mortgagees, 
the simplest and most direct methods fer the plaintiffs to 
adopt would have been on 5th September, 1852, to tear up the 
sale-deed and execute another document setting out.the 
intention plainly and distinctly. 

‘I would therefore agree with the view taken by the learned 
‘Chief Justice. 


I would dismiss the appeal. 


TUDBALL, J.—I am fully in agreement with my learned 
.colleagues in the view they have taken of the case. 


= Itis clearly a question of intention. On the 29th August, 
1852,.two documents were executed, one an out and out sale 
-of the property in question and another a simple mortgage 
deed (bearing interest) of other property. The Mahomedan 
~vendees, therefore, clearly had no scruple in taking interest 
and in openly declaring this in writing. 
If, therefore, the parties intended a mortgage in both cases, 
there was no reason why they should in the one case have 
executed what on the face of it is an out and out sale deed. 


.The’agreement to resell On payment of the purchase 
‘money was executed seven days after (5th September, 1852). 


“Phere is no explanation of this delay. ; 


 . The witness, Narain, is one of the original vendors. He 
admits that Ilahi Baksh wished to purchase the property but 
-says that he was only willing to mortgage and that the two 
.deeds were executed because Ilahi Baksh stated that as a 
‘Mahomedan he could not openly take interest. This statement 
is disproved by the simple mortgage deed of 29th August, 
1852. ` 

` It is suggested at the bar that the Mahomedans wished 


‘to evade the usury laws which were then in force and forbade. 


the taking of more than 12 per cent. interest. There is no 
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material on record to indicate the profits of this village in. 
1852, and the resultant interest on the amount paid By the- 
vendees, . 


In regard to registration it has first to be noted that under: 
the law as it then stood, registration was not compulsory, and 
the sale was complete on 290th August, 1852. Moreover,. 
though the registration was delayed until May, 1853, even 
then the two documents were not registered together but 
on separate dates. 


On the evidence of Narain himself the sale-deed up to the- 
time of registration remained with the vendees and not with 
the vendors. It does not follow from the bare fact that the 
vendors handed it to the Sub-Registrar in May, 1853, that 
it had till that date remained in their (the vendor’s) hands.. 


It is contended that the language used in the deed of 
agreement, where it sets forth the action which the vendors. 
might take to enforce the agreement in case the vendees. 
failed to carry out their promise, is a reference to the proce-- 
dure which was then in force under Regulation I of 1798 for 
the redemption of a mortgage, and clearly indicates the- 
intention of the parties. In the first place I think the docu- 
ment has not been properly translated. The word ‘and’ has. 
no place in the original. In the next place the language: 
would apply in a certain degree to a suit for specific per- 
formance of contract. But in any case we have to look to 
the intention of the parties at the time when the sale- deed of 
29th August, 1852, was executed, and it is not possible to say 
from this language in the deed of sth September, 1852, that 
on the $oth August, 1852, the parties intended a mortgage: 
and not a sale, SI would further point out that though the 
vendors live in this very village and two seitlements have 
taken place (one in 1858) since the year 1852, they have- 
never put forward at such settlements a claim to be recorded. 
as mortgagors. The vendees have all along been recorded. 
as full owners, The parties clearly understocd what a mort- 
gage was, including a mortgage by conditional sale, as is- 
shown by the subsequent litigation (and its results) on the 
simple mortgage deed of 29th August, 1852. In my opinion. 
there are not sufficient grounds for holding that the transac— 
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tion entered into by the parties on 1 29th ee “1882, was 
other than what it. purported to be on the face of the sale 
deed of that date! “The case is clearly distinguishable from 
the.case of Bal ‘Rishon v. Legge (*), and is similar to that of 


Bhagwan Sahai v. Bhagwan Din (°), in fact, is a far stronger - 


case than the latter in that there was an interval of 7 days 
between the two documents. `I would, therefore, dismiss the 
appeal, 


By THE COURT.—The appeal is dismissed. 
B.K. MO p na i | Appeal dismissed. 


(1) [1899] I. L. R., 22 All, 149 P.C. 
(2) [1890] I. L. R., 12 All, 387, P. C. 
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wajib-ul-arzes. 
A custom is constant and unvarying. 


‘Hence, where three wazid-ul-arzes of three different settlements were 
produced, each of which recorded the right of pre-emption, but in different 
terms, vis. in the first of them the right was given to co-sharers generally, 
in the second, to two classes of pre-emptors without preference among co- 
sharers in the same ¢Ao&, and in the third, to three classes of pre-emptors 


BANERJI, J. 


reserving preference for a fatfidar in a thok in which the property sold “` 


was situate over fa/tidars of the village, žela (BANER Ji, J. dissenting) that ` 


the record was one of contract and not of” custom. - ELPEN v. Pahalwan, 
7 A. L.-J. R., 1040, distinguished: © 


APPEAL under seetion ro of the Letters Patent from ai’ 


jadgment of Mr. Justice Griffin, confirming a decree of Munshi 
Gokul Prasad, Subordinate Judge of Gorakhpur, who’ con- 
firmed a decree of Babu Ladli Prasad, Munsif of Deoria, 
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Suit for pre-emption. The courts below dismissed the 
suit and the decree was confirmed by i 


GRIFFIN, J.—Tbis appeal arises out of a suit for pre-emption brought 
by the plaintiff-appellant in this Court to enforce a right of pre-emption as 
entered in the wz«tb-u/-a1z, The courts below have held that the entry 
relates toacontract and not to a custom and dismissed the sult. It is 
urged here that the entries in the wayid-ul-arses of 1839 and 1863 are 
records of custom. The entries in those documents relating to pre-emp- 
tion and also in the wayib-ul-arz of 1870, which is also on the record, 
have been readto me. It appears to me that the courts below were 
right in holding that the wajib-ul-arg of 1839 was an agreement only 
between the co-sharers. There is considerable vaiiation in the terms of 
entries relating to pre-emption prepared at the different settlements. On 
this ground alone I would be justified in holding that the entry upon 
which the plaintiff relies is not evidence of custom. It certainly is not 
proof of custom. The appeal is dismissed with costs. 


Plaintiff appealed. 

Girdharit Lal Agarwala, for the appellant. 
Iswar Saran, for the respondents. 

The following judgments were delivered :— 


STANLEY, C. J.—In my opinion the decision of the learned 
Judge of this Court, which is ‘n agreement with the views 
of both the lower courts, is correct. The only question for 
determination is, whether the record of the right of pre-emp- 
tion contained in the waytb-ut-arz of 1870 is of a right existing 
by contract or ty custom, Three waytb-ul-arses were produced 
in evidence, the earliest being of 1839. In that waytb-wl-are 
the record of the right of pre-emption is stated in general 
terms: the right to pre-empt being given to co-sharers 
generally. The next wajib-ul-arg is that of 1863, and in it we 
find two classes of pre-emptors; the first being near co- 
sharers and the second co-sharers in other koks. Then we 
come to the wazib-ul-ars of 1870, and in it, as it appears to me, 
a new classification of pre-emptors is set forth, The categories 
are :—(I) near pattidars, (2) pattidarg of the thok, and (3) 
pattedars of the village. According to the wajtb-ul-are of 1863 
the co-sharers in other z%oġs were all on the same footing as 
regards pre-emption. No co-sharer had a preferential right 
over another co-sharer ina ¢hok. This was the right -of pre- 
emption which existed in 1863.. In 1870, however, a preferen- 
tial right of pre-emption was given to a pattidar in a thok in 
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which the property to'be pre-empted is situated over patiidars 
of the village. It appears to me that the record contained 
in. this recent wayib-ul-ars is a record of a new contract 
entered into between the co-sharers. It is contended that 
the case is governed by the ruling of the majority of the 
Full Bench in Returaj: Dubain v. Pahalwan Bhagat and 
others (1). The ruling of the Full Bench should be loyally 
followed, and if I found that the present cas? was gov- 
erned by the ruling in that case, I should certainly follow 
that ruling, but it appears to me that the present case 
does ngt come within the principle enunciated by the Full 
Bench. In that case only two waytb-ul-arszes were relied on ; 
in the first of which it was held, that the record was a 
record of custom ‘which did not specify the details of the 
custom; that these details were subsequently embodied in 
the later wayid-ul-ars. In the present case the wajtb-ul-ars 
of 1863 gave the details of the right of pre-emption then 
existing and the subsequent waj2d-ul-ars of 1870 records a 
right which is not consistent with the right mentioned in that 
wajib-ul-ara. A custom is constant and unvarying. The 
case, therefore, is not, in my judgment, governed by the Full 
Bench ruling. I would therefore dismiss the appeal. 


BANERJI, J.—I regret I cannot agree with the learned 
Chief Justice. In my opinion the ruling of the majority of 
the Full Bench in Returaji Dubain v. Pahalwan Bhagat and 
others (") applies to this case. As pointed out in the judgment 
of one of the learned Judges constituting the Full Bench, a 
provision in the waytd-ul-ara relating to pre-emption should, 
in the absence of anything to the contrary, be presumed to be 
the record of a custom. The earlier waztb-ul-arz of 1839 
should, according to the views of the majority of the learned 
Judges of the Full Bench, be deemed to contain the record 
ofa custom. The next wayib-ul-ars of 1863 only gives a 
detail of the custom which was recorded in brief in the 
earlier wajib-ul-ars, and the wajtb-ul-arz of 1870, which 
apparently was prepared at a revision of Settlement in 1868 
in accordance with the order of the Board of Revenue referred 
to in one of the judgments in the Full Bench case, contai 
only a correction of thé waytb-u/-ara of 1863. There was th - 


(1) [1900] 7 A. L.J. Rọ, 1040. 
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no new contract entered into between the co-sharers, and in 
accordance with the views of the majority of the Full Bench 
referred to above, it should, I think, be held that the entries 
in the case in the wajib-ul-arg in question are entries of a 
custom. In this view the appeal should prevail and the case 
remanded to the court of first instance. 


BY THE COURT :—As this is an appeal under section 10 of 
the Letters Patent, it is governed by the provisions of section 
27 of the Letters Patent and the opinion of the senior Judge 
prevails, The appeal is therefore dismissed, but under the 
circumstances without costs. 

Appeal dismissed. 


PAT, AHIR AND OTHERS 
VErSUS 
ASGHAR HUSAIN.* 
N.-W. P. Rent Act (XII of 1881), section 9-—-Occufancy fenancy sold 


as fixed rate tenancy—Sale whether valid— Denial of the nature of tenancy 
by transferor—Specific Relief Act (1 of 1877), seection 9— when applicable. 


Certain property nortgaged by the defendants as a fixed rate tenancy, 
was sold as such and purchased by the plaintiff who remained in posses- 


| sion for a time. The holding, however, was an occupancy tenancy, and 


the plaintiff was dispossessed by the defendants. Ae/d, in a suit to recover 
possession that the plaintiff was not entitled to maintain the suit, the’ 
holding being an occupancy tenincy which the law in express terms 
had declared should not be sold, and that the defendants were not. 
estopped from denying that the holding was a fixed-rate tenancy. 

When a plaintiff is dispossessed otherwise than in due course of law 
and wishes to take the benefit of section 9 of the Specific Relief Act, he 
ought to institute his suit on that ground alone and not on title. 

SECOND APPEAL from a decree of B. Keshab Deb, Sub. 
ordinate Judge of Jaunpur, confirming the decree of Munshi 
Harbandhan Lal, City Munsif, Jaunpur, l 


Suit for possession. 


The material facts appear from the judgment except that- 
the mortgage which resulted in the sale was not made in favour 
of the plaintiff. The courts below decreed the suit, 

f l ° 5. A. No. 330 of 1910, 
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-" Defendant appealed. 
Mohammad Ishag Khan, for the appellant. 
Ghulam Mujtaba, for the respondent. 
The judgment of the Court was delivered by 


RICHARDS, J.—This appeal arises out of a suit for posses- 
sion of immovable property. The merits of the case seem 
to be with the plaintiff, who obtained a decree in both the 
courts below. It appears that the defendants or their 
predecessor-in-title mortgaged the property now in suit. In 
the mortgage the property was described as being held as a 
fixed rate tenancy. A suit was instituted on foot of the 
mortgage. A decree was granted and the property was sold 
as a fixed rate tenancy. The auction purchase took place on 
the 23rd August, 1897, and the sale was confirmed on the and 
of November, 1897. The plaintiff in his plaint alleges all 
these facts, and further that he was dispossessed by the 
defendants on the 17th of October, 1908. The suit was institu- 
ted on the 21st of November, 1908. Notwithstanding the 
description of the property in the mortgage and in the decree 
as also at the time of the auction sale, it now turns out that 
all along the property was held as an occupancy holding and 
not as a fixed-rate tenancy. The plaintiff comes into court 
having toadmit that the holding is an occupancy holding. 
The lower appellate court has held that the holding is an 
occupancy holding, but that the defendants are estopped from 
setting up this defence. In my opinion the defendants are 
entitled to succeed. Section 9 of Act XII of 1881 provides 
that a right of occupancy shall not be transferable in execu- 
tion of a decree. The result is that the plaintiff has to come 
into court and ask for possession on the basis of an alleged sale 
of an interest in land which the law in the most express terms 
provides shall not be sold. A number of authorities have been 
cited. In the case of Ashu Tosh Sikdar v. Behari Lal Kirtainia("), 
it was held that a sale in contravention of the terms of section 
99 of the Transfer of Property Act is not a nullity but merely 
voidable. In that case the property had been attached and 
sold on foot ofa simple money decree, there being at the 
time a subsisting mortgage against the property vested in 
the decree-holder. The appeal arose out of an application 
` (1) [1907] I. L. R., 35 Cal, p. 61. 
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to set aside the sale and not as in the present case a suit to 
recover possession based on the sale, Furthermore, the 
provisions of section 99 of the Transfer of Property Act are 
not altogether analogous to the provisions of section 9 of Act 
XI of 1881. In the case of Madho Lal v, Katwari+), it was 
held that in execution of a decree for enforcement of a hypo- 
thecation bond by sale of specific property an objection by the 
judgment-debtor that the property is not transferable with 
reference to section 9 of the N.-W. P. Rent Act, could not be 
entertained. This .case also arose out of execution proceed- 
ings. In the present case the plaintiff has to come into court 
admitting that he is not in possession and that he is seeking 
possession of property which he has to admit was not 
transferable by the court. In other words, the plaintiff has 
to say himself the very thing which it is claimed the defen- 
dants are estopped from saying. 


I am asked to hold that the decrees of the courts below 
may be supported by virtue of section ọ of the Specific Reljef 
act. The plaintiff, it was said, being in possession and 
being wrongfully dispossessed, brought his suit within six 
months. I am afraid that this contention is not open to the 
plaintif. Even assuming that the plaintiff was dispossessed 
by the defendants otherwise than in due course of law, if he 
had wished to recover possession on this ground, he ought 
to have instituted the suit on this ground alone and not as 
he has done in the present case by bringing a suit by eject- 
ment on title. It has been clearly and distinctly held by a 
Full Bench of this Court in the case of Lachman v. Shambhu 
Narain (*), that a plaintiff suing for possession on the basis of 
title cannot get a decree for possession under the first 
paragraph of section 9 of the Specific Relief Act. Although 
I feel bound to allow this appeal, I do not think that the 


_ defendants are entitled to costs in any court. | accordingly 


allow the appeal, and setting aside the decrees of both the 
courts below, dismiss the plaintiffs suit. I direct that the 
parties shall abide their own costs in all courts, 

Appeal decreed. 


(1) [1888] 8 A. W.N,, 41. 
(2) [1910] 7 A L. J. R., 1078, 
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SRI CHAND 
VErSUS 


NIADER SINGH.* 


_ Contract Act (IX of 1872), section 16—Unconscionable bargain — 
whether high rate of interest amounts to. 


The mere fact that the rate of interest is high is not sufficient to 
justify a court in holding that the bargain is an unconscionable one 
and relieving the parties who entered into it from the liability incurred. 
Dhanipal Dasv. Maneshar Baksh Singh, I. L. R., 28 ALL, 570, followed. 


Quaere, whether an auction-purchaser of the mortgaged property can 


raise the plea that the stipulation as to interest in the mortgage-deed is 
hard and unconscionable. 


SECOND APPEAL from a decree of D. L. Johnston, Esq., 
District Judge of Meerut, confirming a decree of Babu Sushil 
Chandra Banerji, First Additional Munsif. 


Suit for sale on a mortgage. The court below decreed the 
suit, 

Defendant appealed. 

Surendia Nath Sen, for the appellant. 

Gokul Prasad, for the respondent. 

The judgment of the Court was delivered by 


BANERJI, J.—The suit out of which this appeal has arisen 
was brought by the plaintiff-responden: to enforce a mortgage 
executed on the 3rd of August, 1897, by the first defendant 
Sunder. The appellant, Sri Chand, is the purchaser of the 
mortgaged property in execution of a money decree. One of 
the pleas raised by him in defence was that the stipulation 
as to the rate of interest was “hard and improper.” The bond 
secures'a sum of Rs. 50 to be repaid with compound interest 
at the rate of 2 per-cent. per mensem with half yearly rests. 


The court of first instance held that this stipulation was 
neither hard nor unconscionable, and decreed the plaintiff's 
claim. 


> S.A, No. 651 of 1910; 
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On appeal the learned Judge, after referring to the fact 
that the mortgagor wasa youth of nineteen, that the value 
of the mortgaged property was Rs. 4,000 and more than 
sufficient to secure the money borrowed, and that the rate of 
interest was high, expressed the opinion that“ sucha bargain 
might be considered to be a hard and unconscionable one.” He, 
however, held that Sri Chand, the purchaser, could not plead 
that the stipulation was a hard and unconscionable bargain 
and was bound to pay the principal amount and compound 
interest at the rate agreed upon. 


We do not agree with the view expressed by the learned 
Judge as to Sri Chand’s rights to contest the validity of the 
stipulation as to interest. But holding the view that we do 
on the other question raised in the case, we do not deem it 
necessary to decide this point. We are of opinion that the 
court of first instance was right in holding thatthe stipulation 
as tointerest was not hard and unconscionable. The latest 
pronouncement on the point of their Lordships of the Privy 
Council was made in Dhanipal Das v. Maneshar Baksh Singh 
(7). In that case their Lordships held that the court “ could 
not give relief from a transaction or contract merely on -the 
ground that it was a hard bargain, except perhaps when the 
extortion is so great as to be of itself evidence of fraud, which 
is not this case. In other casés there must be some other 
equity arising from the position of the parties or the particu- 
lar circumstances of the case.” Inthe case before us there 
is no evidence of any circumstance which would justify the 
court in holding that the stipulation as to interest was pro- 
cured in an unfair manner. As was observed by one of the 
learned Judges who decided the case of Meghraf v. Har 
Gayan (2), “In all cases of this kind the court must look to 
the facts and circumstances of the case, and unless in a case 
there is unfair dealing the court must enforce the contract made 
by the parties.” In the case before us there is no suggestion 
of undue influence or unfair dealing. The only plea raised 
on the question of interest was, as we have pointed out above, 
that the stipulation as to interest was hard and improper. 
The mere fact that the rate of interest was high, which it 
undoubtedly is in this case, is not sufficient to justify us in 

(1) [1906] I. L. R, 28°AlL, 570, 
(6) [1910] 7 A. L. J. Ru, 655. 
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holding that the bargain was an unconscionable one and the 
parties who entered into it should be relieved from the liability 
incurred by them. In this view we are of opinion that the 
decree of the learned Judge of the court below is right, and 
this appeal must fail. We accordingly dismiss it with costs, 
We extend the time for payment of the mortgage money for 
a period of four months from this date. 


Appeal dismissed. 


JIWA RAM 
Versus 


KALYAN AND OTHERS,* 


Civil Procedure Code (Vof 1008), section 11—Res judicata—Findings on 
two issues of facts—Decision of issue which should have been first Sound. 


If. there are two findings of fact either of which would justify in law 
the making of a decree, that one of such two findings of fact which should 
in the logical sequence of necessary issues have been first found, and 
the finding of which would have rendered the other of such two findings 
unnecessary for the making of the decree which was made, is the finding 
which can operate as res judicata. Shib Charan v. Raghu Nath, I. L. R., 
17. All., 174, followed. 


APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice KNOX, confirming a decree of D. R. 
Lyle, Esq., District, Judge of Aligarh, who confirmed a decree 
of Babu Banke Behari Lal, Additional Subordinate Judge. 


Suit for possession, 


. The material facts appear from the judgment of STANLEY, 
C. J. The courts below dismissed the suit. Mr. Justice 
KNOX confirmed the decree on second appeal. 


KNOX, J.—The sole point raised in this appeal is that section 11 ot 
the-Code of Civil Procedure, 1908, is no bar to this suit. I see mo reason 
to differ from the view taken by the court below. This appeal is dis- 
missed with costs. l 

l * L. P. A. No. 99 of 1910. o 
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Plaintiff appealed, . 

Peary Lal Banerji, (for R. K. Sorabfi), for the- E a 

Gulsari Lal, for the respondents. 

The judgment of the Court was delivered by 

STANLEY, C. J.—The plaintiffs in the suit out of which 
this appeal arises claimed to be entitled to the property which 
formerly was in the ownership of Bhojraj, deceased. The 
defendant, first party, claims to be the owner of the property 
under a gift from Musammat Ram Kuar, the daughter 
of Bhojraj Ram Kuar is dead. The courts below held 
that the plaintiffs’ suit was barred by the rule of res judicata ; 


~ and the decision of that court was upheld by the learned 


Judge of this Court against whose decree this appeal has been 
preferred under the Letters Patent, The former suit was a 
suit by the plaintiffs against Ram Kuar for recovery of the 
property in dispute on the allegation that it belonged to. 
Dhani Ram who is said to have been the brother of Bhojraj. 
In that suit the plaintiffs relied upon a pedigree showing the 
relationship of the parties. The court of first instance held 
in it that the relationship was not established and dismissed 
the suit. On appeal the lower appellate court found that the 
property did not belong to Dhani Ram but was the property 
of Bhojraj, and accordingly dismissed the appeal. In the 
suit out of which this appeal has arisen, the plaintiffs do 
not claim the property as heirs of Dhani Ram but as heirs 
of Bhojraj and as the property of Bhojraj. The finding in 
the earlier suit that the property was not the property 
of Dhani Ram was fatal to the plaintiffs’ suit. There was 
no finding that the plaintiffs were not the heirs of Bhojraj. 
This being so, we fail to see how the decision in the earlier 
suit operates as res judicata in the present suit. It was no 
doubt held by the court of first instance in the earlier litiga- 
tion that the plaintiffs failed to prove their relationship to 
Dhani Ram and inferentially their relationship to Bhojraj 
who was Dhani Ram’s brother, but the finding that the 
property was not the property of Dhani Ram was fatal to the 
plaintiffs’ case. It was held in the case of Skr Charan Lal v. 
Raghunath (1), to which one of us was a party, “that if there 
are two findings of fact, either of which would justify in law 
(1) [1895] I. L. R., 17 All, 174, 
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the making of a decree that one of such two findings of fact 
whiclr should in the logical sequence of necessary issues have 
been first found and the finding of which would have.ren- 
dered the other of such two findings unnecessary for the 
making of the decree which was made, is the finding which 
can ‘operate as ses judicata”. In this case the finding of the 
appellate court in the earlier litigation, that the property 
claimed by the plaintiffs-was not thé property of Dhani Ram 
was fatal to the success of the plaintiffs’ suit. This find- 
ing. operated as res judicata, Any other incidental finding 
would nót so operate. In this view we are of opinion that 
the learned Judge of this Court and also the courts below 
were wrong in dismissing the plaintiffs’ suit as barred by the 
rule of res judicata, We allow the appeal, and, as the suit 
was determined on a preliminary point, we a aside the 
decrees of this Court and also of the courts below and remand 
the suit to the court of first instance through the lower 


appellate court under the provision of Order 41, Rule 23, and 


direct that it be re-admitted on the file of pending suits under 
its original number and be determined according to law. 
The costs here and hitherto will abide the event. 


Appeal decreed, 


CIVIL. 


-M 
pa 


IQIL 


prne 


Jiwa: Ram 


V. 
Kalyan. 





Stanley, C. f. 


CIVIL. 


191I. 
` March, 3. 
ITANLEY, C. J. 


BaNERJI, J. 
: GRIFFIN, J 


4i2 | HIGH COURT, fA.L j. R. 


f 


FULL BENCH. 


RAM SARUP 
VEFSUS 


DASRATH TIWARI AND ANOTHER.* 


Civil Procedure Code (Act XIV of 1882), sections 230, 235— Execution 
of decree—Limitation—Subsequent application to execute the same 
decree— Application Jor execution previously struck off reinstated— 
Continuation of the previous application. 


A subsequent application to execute the same decree mentioned in 
section 230 of the Code of Civil Procedure, 1882, means a substantive 
application for execution in the form prescribed by section 235 of the Code. 


Hence, where an application for execution in accordance with section 
235 of the Code has been made within the period of limitation prescribed 
by section 230 and has been granted, that is, execution has been ordered in 
accordance with the prayer of the decree-holder’s application, the right 
of the decrce-holder to obtain execution will pot necessarily be defeated, if, 
by reason of objections on the part of the judgment-debtor or action taken 
by the court or other cause for which the decree-holder is not responsible, 
final completion of the’ proceedings in execution initiated by the appli- 
cation under section 235 cannot be obtained within the period limited by 
section 230. Rahim Ali Khan v. Phul Chand, I. L. R., 18 All, 482, 
followed. | 


APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice Piggott, confirming a decree of 
Pandit Sri Lal, District Judge of Ghazipur, who reversed a 
decree of Babu Man Mohan Sanyal, Munsif of Rasra. 


In a suit for possession on a mortgage and for mesne 
profits a decree was obtained on 15th September, 1893. 
Application for execution was made on 3rd June, 1905. The 
court struck off this application of its own motion on 27th 
September, 1905. An application for re-admission of that 
application was made on 13th August, 1906, and the appli- 
cation was re-admitted on 15th September, 1906. It was 
again struck off for non-payment of process fee on 13th 
November, 1907. On 2nd December, 1907, an application 


ê L. P. A. 22 of 1910. 
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was made for restoration of the case and after sufficient 
reasons being shown it was again restored on 14th Decem- 


ber, 1907. 


Objections were filed by the judgment-debtor, the main 
ground being that the decree was barred by 12 years’ limita- 
tion. The first court disallowed the objection, but the lower 

appellate court reversed the decree and held the application 
to be barred, PIGGOTT, J., upheld that decision. 


PiGGoTT,, J.—This is a decree-holder’s appeal. The decree is dated 
15th September, 1893. It was admittedly still alive when, on June 3, 
1905, an application for execution was made. After giving rise to 
sundry proceedings in consequence of objections raised by the judgment- 
debtors, the application was finally dismissed on November 13, 1907, for 
non-payment of process fees by the decree-holder. On December 3, 1907, 
the decree-holder applied that the application of June 3, 1905, might be 
restored and taken up again. He obtained an order restoring the said 
application to the file of the court on December 14, 1907, and after this cer- 
tain proceedings in execution were taken. _ The judgment-debtors object 
that these proceedings are all barred by section 230 of the Code of Civil 
Procedure (Act XIV of 1882). The case appears to be exactly covered by 
the ruling of this Court in Ram NMewas v. Ram Charan (1). I do not 


see that this-case has been overruled either in Rakim Alt Khan vy. 


Phul Chand (2), orin Mujibullah v. Umed Bibi (3). The prohibition in 
section 230 of Act XIV of 1882 is directed to the granting of an applica- 
tion after the prescribed period of 12 years. I have been through the 
Order sheet in this case, and I cannot find that in consequence of the 
application of December 5, 1907, the Court was asked to take proceedings 
against any property already under attachment, or otherwise to take 
any steps in continuation of any proceedings initiated under the applica- 
tion of June 3, 1905. I accordingly concur in the view of the case 
taken by the learned District Judge. I dismiss the appeal with costs. 


Decree-holder appealed, 


— 


The case was referred to Full ‘Beach by the following 
order :— 


STANLEY, C. J., AND GRIFFIN, J.—An important question 
is raised in this appeal, which we think should be determin- 
ed by a larger Bench particularly in view of the ruling in 


Ram Newaz v. Raut Charan (*). We therefore refer the 


(1) [1895] I. L. R:, 18 All, 49. 
(2) [1896] I. L. R., 18 AIL, 482. 
(3) [1908] I. L R., 30 AlL, 499. 
(4) [1895] L L. R, 18 All, 49. 
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matter to the Chief Justice with a recommendation ‘that the 


appeal be laid before a larger Bench. 
The case was heard by the Full Bench. 


Govind Prasad, for the appellant, submitted that the 
application was within time, inasmuch as the order of the 14th. 
December, 1907, continued the application of 3rd June, sae 
He cited. jt 
Rahim Ali Khan v. Phul Chand, [1896] I. L. R., 18 All, 482. — 

Sital Prasad Ghosh, for the respondent. 

The court had no statutory authority to make the order’ 
of 14th December, 1907. The lower court did not treat appli- 
cation as one for review of judgment. 


t 


[BANERJI, J.—Proceedings had been started in 1905. 
The application only, asked for a renewal of those proceecines| 

Submitted that it was a fresh application. 

It could not be one oo review of judgment as hate 
was no judgment to review. An order striking off an applica- 
tion is not a judgment within the meaning of section 2 of the 
Civil Procedure Code. 


The lower court relied on 

Ram Newasz v. Ram Charan, [1896] I. L R. 18 All , 49. 

That case was not dissented from in the F ull Bench case 
in 18 All, 482. 


The following judgments were delivered :— 


STANLEY, C. J—This appeal arises out of proceedings 
taken in execution of a decree under section 230 of the Code 
of Civil Procedure of 1882, The decree is dated the 15th 
of September, 1893, and was a decree for possession of 
immoveable property and for mesne profits. On the. 3rd 
of June, 1905, the decree-holder applied for execution of his 
decree. On the 27th of September, 1905, the application. 
was struck off by the court on its own motion. Consequent 
on this an application for the re-admission of the application 
was made on the 30th of August, 1906, and on the 15th of 
September, 1906, the application was re-admitted. .On the 


13th of November, 1907, the application was again struck off 


ọn the ground that insufficient process fee had been deposit- 
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ed by the decree-holder. He, on the 3rd of December, 1907, 
applied to the court for restoration of the application setting 
out the circumstances under which he failed to pay the re- 
quisite amount of process fee. Ihe court was satished 
with his explanation and accordingly, on the 14th of Decem- 
ber, 1907, restored the application to the file, This applica- 
tion, it is to be noted, was not in the nature of a fresh applica- 
tion for execution. It was simply an application for 
restoration of the previous application of 1905, and rightly or 
wrongly the court revised its. previous order and passed the 
order for restoration, In proceedings in execution taken on 
. th& application of the 3rd of June, 1905, which had been so 
restored, objection was taken by the judgment-debtor that 
the proceedings’ were barred by limitation, the application of 
the 3rd of December, 1907, having been made after the lapse 
of twelve years from the date of the decree. The court - of 
first instance held that limitation did not bar the proceed- 
ings, but the decision of this court was reversed on appeal 
and the appellate court’s decree was affirmed by a learned 
Judge of this Court im second appeal. Hence this appeal 
under the Letters Patent. 

The contention on behalf of the appellants is, that the 
order of the 14th December, 1907, had the effect of restoring 
the prior application of the 3rd of June, 1905, and was not a 
fresh application for execution either in form or substance, It 
appears to me that this contention is well founded. It was 
open to the court to review the order which it had. passed 
striking off the application for non-payment of a sufficient 
process fee: it was open to the court to reinstate this appli- 
cation. I am unable to find any substantial difference in the 
facts of this case from those which were the subject of con- 
sideration by a Full Bench of this Court in the case of 
Rahim Ali Khan v. Phul Chand (t). In that case it was 
held that the subsequent application to execute the same 
decree mentioned in section 230 of the Code of Civil Pro- 
cedure means a substantive application for execution in the 
form prescribed by section 235 of the Code; hence that 
where an application for execution in P with section 
235 of the Code has been made within the period of limitation 
pre senbed by section 230 and has. been granted, that is, exe- 
a | (1) [1896] I. L-R, 18-All, 482. 
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CIVIL cution has been ordered in'accordance with the prayer -of 
ian. the decree-holder’s application, the right of the deéree-holder: 
=e to obtain execution will not necessarily be defeated, if by 
Kam Sarup reason of objections on the part of the judgment-debtor, or 


v. 
srath Tiwari action. taken by the court, or other causes for which the 


decree-holder is not responsible, final completion of- the 

-proceedings in execution initiated by the application under 

section 235 cannot be obtained within the ‘period limited by 

section 230. In the judgment of my brother KNOX, I find this 

passage in which I entirely concur., Referring to section 2 35. 
of the Code he observes :—* That section lays down in: 
great detail the form which an application to execute a` 
decree must take, the matters which it must contain, and 

the mode in which the court is asked to grant its assistance, 
Section 245 requires that such applications shall, on receipt. 
be examined, and if found in accordance with the law.. 
admitted on a register. The court is after such admission to 

order execution of the decree according to the nature of 

the application. So long as that order or any further order 

according to the nature of the application is in progress, 

provided it be an order which has been evolved from the 

application so registered, I would hold that the application 

for execution isin progress. If from some obstacle imposed | 
by the judgment-debtor, or by the court, that obstacle not 

being a final determination of the application, the progress. 
of the order, or subsequent orders, to maturity is delayed 

and such obstacle is removed by an application of the decree- 

holder, I do not consider such Jatter application unless it 

expressly takes the form of a new application under section 

235 and be registered, as a subsequent application, any 

more than I would consider a petition by a plaintiff in the 

course of a suit asking the court to re-consider an order to 

be a fresh plaint.” a” 

It is contended on behalf of the respondent that in this. 
case the striking off of the application of the 1 3th of Novem- 
ber, 1907, was due to the default of the decree-holder in not 
paying sufficient process fee. Whether or not he was 
in fault in this respect, the court which passed the order 
for restoration had all the facts before it and came to the 
conclusion that there was justifying cause for re-admitting 
the execution proceedings, We ought, I think, in view of this 


tanlay, C. J. 
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order to regard the temporary default on the patt of the 
decree-holder as satisfactorily explained and condoned, 


For these reasons I would allow the appeal and set 
aside the decrees of this Court and a'so of the lower appellate 
court and restore the decree of the court of first instance. 


BANERJI, J.—I agree. The question is whether the appli- 
cation of the 3rd of December, 1907, was an ‘application for 
execution of the decree within the meaning of section 230 
of Act XIV of 1882. If it can be deemed to be an application 
for execution, it having been presented after the expiry of 
"42 years from the date of the decree, it would be time-barred, 
I agree with the learned Chief Justice that it was neither in 
‘form nor in sub-tance an application for ‘execution within 
the meaning of that section. It was an application to proceed 
with the execution proceedings which had been put an end to 
by the order of the 13th of November, 1997. Those p oceed- 
ings were initiated by the application of the 3rd of June, 1905, 
‘which was within 12 years from the date of the decree. By 
reason of the decree-holder’s delay in depositing the requisite 
-amount of process fee the court put in abeyance the carrying 
out of the execution proceedings. The decree-holder satis- 
_ fied the court that he had sufficient reasons for not depositing 
the requisite amount of process fees and asked the court 
to set aside its order of the 13th of November, 1907, and to 
proceed with the execution proceedings, ‘The last applica- 
tion was clearly one for a continuation of the execution 

` proceedings already instituted and was not a fresh applica- 
tion for execution. I find it difficult to distinguish this 
case from the case of Rahim Ali Khan v. Paul Chand, (*) 
decided by a Full Bench of this Court. I agree in the 
order proposed. 


_ GRIFFIN, J.—I have nothing to add to what has been 
said by the learned Chief Justice, and I would allow the 
appeal. i 

BY THE CouRT.—The order of the Court is that the 
appeal be allowed, the decrees of the learned Judge of this 
Court and of the lower appellate court set aside and that of 
the court of first instance restored With costs in all courts, 


S, M. Appeal allowed. 
(1) [1895] I. L. R., 18 Alh, 49. l 
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'—RAMESHAR UPADHYA AND OTHERS s” 
VETSUS ya l 


SUBBKARAN UPADHYA AND OTHERS. * io ea 


Decree—Construction—Charge or mortgage. . 


One & sold certain property to B for Rs, 500. Possession not being 
‘given to the purchaser, he brought a suit and in the suit a compromise 
was entered into in the following terms: “The plaintiff consents to give 
up his right as vendee in the property in dispute. ‘The defendants. agree 
to return the purchase money Rs. 500, with Rs. 100, the costs of the 
suit to the plaintiff vendee, total Ra. 600, within two years, for which: pa - 
ment this share (that is, the property which was sold )as well as the 
person of the defendant shall be liable, and until this money is paid, ‘the 
property in dispute cannot be alienated.” On foot of this compromise the 
court passed the following deciee: “Let the claim of the plaintiff-for the 
sum of Rs. 600 be decreed against the defendants and hypothecated 
property with interest at Re. 1 per cent. per mensen, payable i in two years, 
in accordance with the deed of compromise.” 


Heid (per STANLEY, C. J., and RICHARDS, J., BANERJI, Jes dissent. 
ing) that the decree contained no order for sale, but operated’ to create 
‘merély a charge, and consequently the property was not lidble to be sold. 

Pes STANLEY, C. J. ‘The meaning of this (z.e. ‘the compromise 
decree) is ‘that there should be a decree against the defendant vendor for 
payment of the amount of the decree, and that until payment of it: was 
made the property’ which was the subject-matter of the suit should stand 
charged with the payment of the amount. There is nothing to indicate 
that the two parties agreed that if the money ‘were not paid within two 
years, the property should be forthwith sold. It was in fact a simple 
money decree with a superadded charge of property as collateral security 
for the payment of the amount of the decree. a ia yS 

Per BANERJI, J. The intention of the parties was that the amount 
agreed to be paid should be realised:by sale of the property in execution. of 
the decree and that the decree gave effect to this intention. st 

: Per RICHARDS, J. A decree for sale under the Transfer of Property 
Act always pre-supposes the existence of a mortgage. Parties. entering 
into an agreement for a mortgage cannot contract themselves out of the 
provisions of the Act, ‘and a decree for sale cannot be obtained without 
complying with the formalities prescribed by the Transfer of Property 
Act.’ It would seem, therefore, that ifthe court which passed the decree 
of the 24th March, 1888, intended to decree that the mortgaged property 
should be sold without any further suit after default of payment within , twa 


years, the court was passing an illegal decree. . oe 
9.5. A. No. 627 of 1910. 


VOL. VILL] HIGH COURT. 419 , 


_ SECOND APPEAL from a decree of J. H. Cumming, Esq., 
District Judge of Jaunpur, reversing a decree of Babu Keshab 
Deo, Subordinate Judge. | ) 


Sundar Lal (with him. Gokul Prasad), tor the appellants, 
B. E. OConor (with him Haribans Sahat), for the 
respondents, a 


The fcllowing judgments were delivered :— 


"an STANLEY, C. J.—The sole question in this appeal depends 
upon the.true construction of a. decree based upon a com- 
promise of the 24th of March, 1888; whether-in fact by that 
’ decree a charge merely was created, or whether or not in 
addition ‘to the creation of a charge the property charged was 
directed to be sold. 


1 The -suit was one for sale of property comprised in a. 


inortgzage of the t7th of July, 1890, executed by Jai Karan 
Singhand the other sons of one Kutwaru Singh in favour of 
Belha Ram, a member of the joint family of the. plaintiffs. 
The defendants 1—13 are the representatives in interest of the 
mortgagors. The other defendants are auction purchasers of 
the mortgaged property under a sale which took place on 
the 2oth of December, 1893, purporting-to be in execution 
of the decree of 24th of March, 1888, The circumstances 
which .led ‘to the passing of this decree are as follows :—On 
the 21st of December, 1879, Kutwaru Singh executed a sale 
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deed in respect of his share in the village of Babura with ~"" 


fie, 


being Rs. 500. The purchase money was paid to the vendor 
but he did not deliver possession of the property to the 
vendee,. who consequently brought a suit for possession of 
the.property. A compromise was entered into in the following 


terms :— i 

'. >“ The plaintiff consents to give up his right as vendee in the property 
in ‘dispute. The defendants agree to return the purchase money Rs. 500 
with Rs. 100, the costs of the suit to the plaintiff vendee, total Rs. 600, 
within’ two years, for which payment this share (f.e. the property which 
wag sold) as well as the person of the defendant shall be liable, and until 
‘this inoney is paid, the property in dispute. cannot be alienated. Let the 
cié be decided in accordance with this compromise, that is to say, a 
decreé'for costs be passed for the plaintiff to the extent of Rs. 600 with 


interest. ~ i 


other property in favour of one Baij ‘Nath Singh, the price” 
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_ Upon this compromise the court passed the following: 
Brae :—“ Plaintiffs claim is decree l for Rs, 600 as per com: 
promise against the defendants and hypothecated property 
with interest at Re. I per cent. per mensem, payable in two 
years.” On this order the. following was drawn up, “Let the 
claim of the plaintiff for the sum of Rs.600 be decreed against 
the defendants and the hypothecated property with interest at 
Re.1 per cent. per mensem, payable in two years, in accordance 
with the deed-of compromise.” An application for execution 
of this decree was made on the 16th of March, 1891, and 
was struck off for default. A second application wasmade. 
on the 24th of July, of the same year, which was also allowed 


to go by default; as was also a further application of the 


29th of October, Röa On the 23rd of November, 1892, 
fourth application was filed and the case was transferred.to che 
Collector with the result ‘that the auction sale already referred 
to, took place, The judgment-debtor raised an objection to. 
the sale on the ground that the decree could not be executed 
unless an order absolute for sale was passed under section 89 
of the Transfer of Property Act. his objection was dis- 
allowed for reasons not known, this part of the record. having 
been destroyed. 


The defendants in the present suit pleaded that. ‘the 
mortgage of the 17th of July, 1890, which was executed „after 
the passing of the decree of the (24th of March, 1888, was 
iieffectual as against the principal defe ndants. (auction pur- 
chasers), and that the plaintiffs have no right to sue for tlre 
enforcement of this mortgage against the property and . have 
no right of redemption ; that the property in dispute -wąs sold 
by auction on the. 20th of December, 1893, in execution of. the 
decree for enforcement of the lien created by the compro- 
mise decree of the 24th of March, 1888, and was purchased:by 
these defendants, and that the right to redeem of the judg- 
ment-debtors and the plaintiffs thereby became extinct... , 


The court of first instance dismissed the suit ọn the 


ground that the decree, in execution of which the defendants 
purchased, wasa mortgage decree and not a simple money. 


decree, 


On appeal the learned District Judge held that the decree 
jı question was a money decree and not a mortgage. decree, 
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and ‘that it created nothing more than a charge upon the 
hypothecated ‘property.’ He accordingly set aside the decree 
of the’ court below and decreed: the plaintiffs’ claim, > o? 


a the appeal before us the correctness of the decision of 
the lower appellate court is impugned., The sole question in 
it ‘is, as, I have said, whether or not by the decree of the 
24th c of March, 1888, a sale of the property was directed and 
validly directed. J, am of opinion that no such order for sale 
was passed. and that the, dectsion of the learned District 
Judge in this.respect is correct, The suit in which the com- 
‘promise was entered into was, it is to be observed, a suit for 


possession. of property agreed to be sold. The compromise | 


provided that the purchase money with costs, 2. e Rs. 600, 


should be. paid by the vendor to the vendee, atid that as 


seciirity for this sum the property as well as the person of the 
defendant should be liable. The meaning of this is that 
` there should .be a decree against the defendant vendor for 
“payment. of the amount of the decree, ‘and that until payment 
of it was_made, the property which was the subject-matter of 
the. suit, should stand charged with the payment of this 


“amount. That this was the meaning of the compromise ‘1s 
emphasised by the words subsequently appearing in it, namely, 


` that“ a decree for cash be passed for the plaintiff to the 
“extent of Rs. 600 with interest.” There is nothing toindicate 
tliat the parties agreed that if the money were not paid 
within two years, the property sould be forthwith sold. ~ It 
was in fact a‘simple money decree with a superadded charge 


of ‘property as collateral security for the payment of the - 


‘amount of the decree. There was no hypothecation of the 
property whatever,’ -created by the .compromise or prior 
thereto, By the agreement of ‘compromise: a valid charge 
.could not have been created without registration. No charge 
was created other than by force of the decree. The parties 
simply agreed that the property should be security for. the 
‘payment of the debt, and that a decree of the court should be 
passed creating this charge. The decree purports to have 
been’ passed 72 accordance with the compromise, and we are 
entitled to.look at the compromise so as to interpret rightly 
the decree. It is drawn up in a loose and clumsy fashion, 
. namely, “ Let.the claim of the plaintiff for the sum of Rs, 600 
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be decreed against the defendants and the hypothecated pro- 
perty with interest at Re. 1 per cent. per mensem : payante in | 
two years in accordance with. the deed of compromise.” In the | 
first place the word “ hy pothecated ” is inaptly used. The 
property was not hypothecated. There was merely an agree: 
mënt that it-should be liable for payment of the suin of ’ 
Rs. 600. The only decre2 which the court was empowered z 
by the compromise to pass in my judgment was a decree: © 
against the defendant for the sum of Rs. 600 and a. declara- 
tion that the payment of this sum of Rs. 600 should be = 
charged upon the property in question, If the court had 
passed a decree for sale of the property in default of payment 
within two years, the decree. would, not have been in accord- 
ance with the compromise. The compromise did not of itself 
provide for the sale of the property. In view of the fact that 
the property was not hypothecated at the date of the decree, 
the true meaning to be attached to the decree is, I think, that 
it was a decree for money only with a superadded charge of 
the-sum agrced to be paid upon the property “specified or 
referred to in the compromise. one words of the decree 
“against the hypothecated property ” means, I think, no more 
than this that the decretal amount should be payable out of 
the property charged therewith. The court of frst, instance 
relied upon the ruling in Lal Behari Singh v. Habibni 
Rahmin (1), in which it was held that a decree that mortgaged ' 
property be made liable for realisation of the amount of the 
decrée was to be regarded as a mortgage decree governed by 
the Transfer of Property Act though not made in the form 
prescribed by that Act. It also relied upon the ruling in Fazil 
Havildar v. Krishna Bandu Roy.*), in which it was held that a 
decree which directs the realisation of money found to be due 
from hypothecated property is a mortgage decree and not a 
decree for money. In both these cases, however, there was at 
the date of the suit an existing mortgage. Here there was at 
the date of the suit neither a mortgage nor a charge. The 
suit was not to realise a mortgage debt or a charge. It was 
a suit of a very different nature, namely, a suit for possession, 
It would be ii my opiriion straining the language of the 
decree if we were to hold that the court intended by it not 
) (1) [1898] I L. R., 26 Cal. 167. . 
(3) ° [1897] d. L. R., 25 Cal, 580. 
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merely to create a charge’but also to order a sale.of the -.pro- 
perty’so charged for the satisfaction of it. Moreover, if we 
were to hold: that the court did ‘pass such a decree, it appears 
toime that it did‘so wholly regardless of the term of the com- 
l promise. which expressly provided that a decree for -cash. 
should be passed and that the property should þe liable for. 
payment of this cash. 


F or the foregoing reasons I am of opinion that the lower 
appellate court tcok a correct view. I may here point out 
that the’ plaintiffs’ mortgage was a registered document, that 
“it was executed before the sale under which the defendants- 
appellants purchased and notice was given in thé.:sale pro- 
claination that the property was subject to an incumbrance. 
The appellarits therefore have themselves to blame if they 
Suffer any loss in the transaction. The plaintiffs, however, 
In their plaint offered to redeem any mortgage holding 
priority to their mortgage. The charge created by the decree 
of the 24th of March, 1888, is clearly prior to the ‘plaintiffs’ 
mortgage, and no provision has been made for satisfaction 
of it in the decrée of the learned District Judge. o 
. therefore, this appeal can be. satisfactoríly disposed of, 
appears to me that an issue ought to be referred to rs 
lower appellate. court to determine what, if any charges 
existed upon the property having ptidrity to the plaintiffs’ 
mortgage and what. amounts are due in respect of ee 
ptior mortgages. 
j As my learned colleague and I are not in agreement as 
to ‘the true construction of the decree of the 24th of March, 
1888, the question. whether or not that decree did anything 
more than create a charge upon the _ Property. referred to 


therein , should be decided by one or more of our colleagues ) 


under section 98 of the Code of Civil Procedure. 


:¢ BANERJI, J.—This appeal/arises out of a suit ereughe’ y 
the- plaintiffs for sale of certain immovable property mortgag- 
ed.to them on the 17th of July, 1890, by the descendants of 
one, Kutwaru. The same property was sold by auction on 
the, 20th -of December, 1893, in execution of a decree obtained 
against Kutwaru on the 24th of March, 1888, and was purchased 
by the defendants appellants.’ They contend that the: decree 
in execution of which the property was sold was one forthe 





Banerji, J. 
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CIVIL. - Sale of hypothecated property and that as the mortgage of 
tite the plaintiffs is of a later date, they have priority, over the 
ee acne plaintiffs, and the property cannot be sold again. The 


Upadhya plaintiffs, on the other hand, urge that the decree of-the 24th 
eara March, 1888, was a simple decree for money, and that the 
Upadhya. appellants purchased the property subject to the plaintiffs’ 
mortgage. The .court of first instance found ‘in favour of the 
appellants and dismissed the suit. The lower appellate court 
has reversed the decree of the first court, holding that the 
decree mentioned above was a simple money decree. ` 





Sanerjt, J. 


There can be no question that if the decree of the 24th of 
March, 1888, wasa simple decree for money, the defendants- 
appellants who purchased the property after the ‘date of the 
plaintiffs’ mortgage did so subject to that mortgage. If, on 
the other .hand, the decree was one enforcing a charge and 
directing a sale of specific property, the appellants have 
priority over the plaintiffs whose. mortgage is ofa later date. 
The ‘decision of the case therefore turns on the construction 

Of the decree. l i 


The circumstances under which it was passed are these :— 
The property mortgaged to the plaintiffs was sold by 
Kutwvaru to one Baij Nath. The latter brought a suit against 
the former for possession of the property. The case was 
compromised by the parties on the 24th of March, 1888, and a 
decree was passed in accordance with the compromise on'the 
same date. The terms of the compromise were set forth in 
the decree and have been correctly translated by the court 
below as follows :— 


“The plaintiff consents to give up his jahi as vendee” 
in the property in dispute. The defendants agree to return 
the purchase money, Rs. 500, with Rs. 100 the costs of 
the suit, to the plaintiff vendee, total Rs. 600, within wo 
years, for which payment this share as well as the person 
-of the defendant shall be liable, and until this amount is 
. paid, the property in dispute cannot be alienated. Let the 
case be decided in accordance with this compromise, that is 
to say, a decree for cash be passed for the. plaintiff to the 
extent of Rs. 600 and interest”. The decree was passed in 
the following terms :—“ The claim of the plaintiff is decreed 
‘for Rs, 600 against the defendants and the hypothecated 
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property with interest at I per cent. per mensem, payable in 
two years in accordance with the compromise.” 


‘That the compromise created a charge on the property 
which was. claimed in the suit cannot admit of any doubt. 
Did the decree only declare the charge or did it enforce the 
charge by ordering a sale? I am of opinion that it was a 
decree for sale. It was not drawn up, it is true, in strict 
accordance with the provisions of section 88 of the Trans‘er 


of Property Act, but before that Act was passed and for many ' 


years after its enactment decrees for sale were passed in 
terms similar to those of the decree in question. It wasa 
decree for Rs. 600 “against the defendant and the hypo- 
thecated property,” that is to say, for the recovery of 
Rs. 600 from the defendant and from the property. As the 
amount of the decree c uld be recovered from the property 
by the sale of it only, the decree was one for sale. It is clear 
from the terms of. the compiomise ‘that what the parties 
contemplated was that there should be a charge on the pro- 
perty sold for the amount of the sale consideration and costs 
and that if those amounts were not paid within the time 
fixed, the property would be sold in execution of the decree, 
and the said amounts should thus be realised. It was certainly 
not intended that if payment was not made within the 
‘stipulated period, a second suit would have to be brought to 
enforce the charge. The parties ‘to the suit were settling their 
disputes once for all and they entered into a compromise 
for the purpose of putting an end to further litigation. That 
purpose could not be attained by a compromise which would 
render it necessary- for the holder of the decree to bring 
another suit to enforce the charge. In my opinion the 
intention of the parties was that the amount agreed to be 

-paid should be realized by sale of the property in execution 
of the decree, and that the decree gave effect to this inten- 
ton, That this was contemplated by the parties is further 
manifest from the fact that when execution of the decree was 
sought, the judgment-debtors raised objections on the ground 
that an order absolute for sale had not been obtained after 
‘decree, and that the decree as it stood was a preliminary 
decree for sale. This objection was overruled by the court, 
and throughout the proceedings the property was treated as 
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hypothecated property, was sold as such and was described 
in the certificate of sale as hypothecated property. _.The 
compromise created a lien, and the decree ordered that lien to 
be enforced. I am of opinion that the decree was not one 
for money only, nor was it a decree which merely declared a 
charge, but that it directed sale of the property—the subject 
of the charge. The words “a decree for cash ” in the compro- 
mise meant, as it seems to me, a decree for recovery of money 
as distinguished froma decree for recovery of the property— 
and did not mean a money decree as distinguished from. a dec- 
ree for sale. In Fast? Havildar v. Krishna Bandhu Rat (*), 
the decree ran as follows: “It is ordered...... that the sum of 
Rs. 323 claimed...... plaintiff do get froin the hypothecated 
property.” It was held that the decree was not a money decree 
but a mortgage decree. Similarly, in Lal Behari Singh v. 
Habibur Rahman (7), the decree’ was to the effect that the 
“property be made liable for realization of the decretal 
amount.” It was held that the decree was a mortgage decree 
governed by the Transfer of Property Act, though not made 
in the form prescribed by the Act. These cases support the 
view contended for by the appellants. The case of Gobinda 
Chandra Pal v. Dwarka Nath Pal (8), relied on by the lower 
appellate court is distinguishable. In that case the decree 
only dé&lared a charge and did not order realization of the 
decretal amount from the property, that is, by the sale of it, 
In Baldeo Bharthi v. Hoshiar Singh (4), although the compro- 
mise created a lien the cecree passed was a money decree 
only and not a decree against the property, as in the present 
case, Whether the court was right in making a decree 
against tne property or was competent to make a decree for 
recovery ‘of money by sale of specific property in a suit for. 
recovery of property, isimmaterial. The fact remains that a 
decree was passed and became final and was binding on the: 
parties. It was after the passing of this decree that the 
mortgage in favour of the plaintiffs was effected. That 
mortgage was subject to the decree. It was open to the. 
plaintiffs as subsequent mortgagees to discharge the decree 

(1) [1897] L L. R, 25 Cal, 580. 

(2) [1898] I. L. R., 26 Cal., 167. 

(3) [1908] I. L. R., 35 Cal, 837. 

[1895] A. W. N., 45. 
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atid thus make the property available for the recovery of the 
money borrowed from them on the security of it. They did 
not ‘do so but allowed the property to be sold in execution of 
the earlier decree for the realization of a prior charge. 
The purchasers have, therefore, acquired priority over them and 
the property cannot be sold again. In my judgment the 
decision of the court of first instance is correct and this appeal 
must prevail. I would allow the appeal, set aside the decree 
of the lower appellate court and restore that of the court of 
first instance, I, however, agree in referring the question of 
law which arises in the case to a third Judge under section 98 
of the Code of Civil Procedure. . 


‘The appeal was laid before Mr. Justice Richards for hë 
determination of the question whether or not the decree of 
the 24th of March, 1888, did anything more than create a 
charge upon the property referred to therein. 


‘RICHARDS, J.—The facts connected with this appeal have 
been so very fully dealt with by both the learned Judges of 
this Court before whom the appeal came, that it is unneces- 
sary for me to refer to them in any detail. The sole question 
before me is whether or not under the circumstances the 
decree of the 24th March, 1888, is to be deemed a decree 
under the Transfer of Property Act or whether it merely 
operated to create a charge on the property referred to in 
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the'decree. The decree itself was not in the form prescribed ~. 


by the Transfer of Property Act, It is pointed out, no doubt, 
that at the time that the suit was brought, neither the 
public nor the courts were as familiar with the provisions 
of the Transfer of Property Actas they afterwards became. 
The fact, however, remains that the decree is not in the 
prescribed form and does not expressly direct the sale of 
the property. A decree for sale under the Transfer of 
Property Act, always pre-supposes the existence of a mort- 
gage. Parties entering into an agreement for a mortgage 
cannot contract themselves out of the provisions of the 
Act and a decree for sale cannot be obtained without comply- 


ing with the formalities prescribed by the Transfer of Property ` 


Act. It would seem, therefore, that if the court, which 
passed the decree of the 24th March, 1888, intended to decree 
that the mortgaged property should be sold without any 
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further suit after default of payment M two years, the 
court was passing an illegal decree, In the cases relied upon 
by the defendants in which the decree was held to bea 
decree of the same property, there were mortgages and the 
suits were mcrtgage suits in which the appropriate relief 
was a decree for sale. Jt seems to me that in sucha case it 
is the duty of the court construing the decree to struggle to 
see whether an interpretation cannot be given, which would 
make the decree operative. The considerations are very 
different where to construe the decree as a decree for sale 
we would be attributing to the court the making of a decree, . 
which was certainly- inappropriate if not illegal. In my 
opinion the decree can only be held to operate as creating 
a charge on property. 


The case will accordingly be referred back to the. 
Honourable the Chief Justice, who referred the matter to 
me. | 

The following order was passed by 


STANLEY, C. J., and BANERJI, Jj.—The plaintiffs in their 
suit on the mortgage of the 17th July, 1890, admitted that 
if any prior incumbrances existed over the property, the sub- 
ject-matter of that mortgage, they would be prepared to dis- 
charge these prior mortgages, The court below has given 
a decree to the plaintiffs witkout regard to any subsisting 
charges. That court ought to have ascertained whether there 
were any, and if so, what prior mortgages or charges. Before, 
therefore, we can satisfactorily dispose of this appeal, we 
must refer the following issue to the lower appellate court 
under Order 41, Rule 25, namely :— 


What, if any, charges or incumbrances existed over the 
property comprised in the mortgage of the 17th of July, 1890, ` 
having priority to the plaintiffs mortgage ; and what amounts, 
if any, are due in, respect of any such prior mortgages or 
charges, and to whom are these amounts payable. 

We refer this issue under the order aforesaid and direct 
the lower appellate court to take such relevant evidence as the 
parties may adduce and return its finding with its reasons: 
to this Court as soon as convenient. The parties will have. 
the usual ten days for filing objections, 


Issue a red, - 
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BENI PRASAD AND OTHERS 
VCTSUS 


SARJU PRASAD THAKURIA,* 


Criminal Procedure Code (Act Vaf 1898), section 195 (6 —Sanction 
to prosecute—revision before Judge—Powers of Judge to make a remand. 


"One of the parties to a suit applied for sanction to prosecute the 
plaintiff, on the ground that he had instituted a false claim. The Munsif 
dismissed the application on technical grounds.. The applicant applied 
to the District Judge under section 195, clause 6, in revision. The Judge 
remanded the case to the Munsif for trial of the application. Held, that 
assuming the court exercising its powers of revision to be a Civil Court, 
in such cases its power was confined to powers conferred by section 195, 
Criminal Procedure Code, and it had no jurisdiction to make the order 
of remand. 

CIVIL REVISION against the order of F, D. Ha Esq, 


District Judge of Gorakhpur. 
Application for sanction to prosecute. 
The material facts appear from the judgment. 


The court of first instance dismissed the petition. The 
Sessions Judge set aside the order and remanded the case 
for trial on the merits, 

Opposite party applied in revision, 

C. C. Dillon, for the applicants. 

-Satya Chandra Mukerzi, for the opposite party. 

The following judgment was delivered by 

-RICHARDS, J.—This is an application in revision. It 
appears that on the 31st March, 1910, the-applicants obtained 
a compromise decree in the Munsif’s court. The suit in 
- which this decree was granted was conversant with a claim 
by the applicants on tw» bonds, and the matter resulted in a 
compromise and a decree in accordance with that compromise, 
On the 28th September, 1910, that-is to say, six months after, 
the opposite party applied for sanction under section 195 of 
the Code of Criminal Procedure to institute prosecution under 
section 209, I. P. C., against the applicants, for having fraudu- 

° Ciy. Rey. No, 16 of rgit, 


CIVIL.’ 


KIL. 


March, 3. 


RICHARDS, J. 


Richards, J. 


ni Prasad 


Y, . 
rju Prasad 


hakuria, = 


ichards, J. 


430 HIGH COURT. (A LER, 


lently or dishonestly or with intent to injure or annoy the 
opposite party, made a false claim. This application was 
made to the Munsif who threw out the application on grounds 
more or less technical. On the Ist of October, 1)10, an 
application for the restoration of the application for sanction 
was made by the same party, and this was also thrown out, 
Therefore the opposite party applied under clause (6) of 
section 195 of the Code of Criminal Procedure, that the 
sanction, which was refused by the Munsif, might -be granted 
by the District Judge. The District Judge by his order 
dated the 20th January, 1911, made an order in the following 
terms :— 


“I set aside these refusals and remand the case to the Munsif of 
Bansgaon with directions to apply his mind to the facts and come to a 
decision—{a) whether any criminal offence has been committed ; (4) 
whether, if so, it is necessary in the interests of justice that there should 
be a prosecution ; (c) if so, whether it is advisable to grant the sanction 
applied for or whether action under section 476 of the Code of Criminal 
Procedure would be a better course. It is because section 476 can be 
made use of by the Munsif and cannot by myself, that I do not decide 


the question in this court.” 


It is contended on behalf of the applicants that the 
District Judge had no jurisdiction to make the order. It 
must be admitted that -the -powers of. the learned District 
Judge, so far as the present application is concerned, are 
confined to the powers conferred on him by section 195 of the 
Code of Criminal Procedure. Clause-(6) provides that “any 
sanction given or refused under this section may be revoked 
or granted by any authority to which the authority giving 
or refusing it is subordinate,” and the learned District Judge- 
has neither -revoked nor granted the sanction. His order 
amongst other things directs the Munsif to consider whether 
or not the latter should exercise the powers conferred on 
him by section 476 of the Code of Criminal Procedure,— | 
powers which the learned Judge admits that he himself has 
not got to exercise in the present case. Mr. Satya Chandra, on 
behalf of the respondent, relies on the Full Bench ruling of 
this Court, which decides that a court exercising the powers 
conferred by section 195 is a Civil Court and not a Criminal | 
Court, and that therefore the provisions of the Code of Civil , 
Procedure enabling the appellate court to remand cases and 
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send down issues apply.. I am of course bound by the ruling 
in the’ Full Bench case referred to, but in my opinion even 
assuming the court to bea Civil Court, its powers in cases like 
the present are confined to powers conferred on it by section 
195. Ia my opinion the learned District Judge had no juris- 
diction-to make the order in the present case. In any event 
after the- parties had compromised, -J hardly think it was a 
case for.sanction. I therefore allow this application and set 
aside the order of the District Judge, dated the 2oth Jangan 
IQII. 


Application allowed. 


NARAIN SINGH 
Versus 
GOVIND RAM.* 


Jurisdiction—Civil and Revenue Court—Suit for ejectment of a tenant in 
Revenue Court—Subsequent suit in Civil Court sas a the same man 
as trespasser. 


The Civil Court has no jurisdiction to eject as a trespasser a person 
whom the plaintiff, an occupancy tenant, describes as his sub-tenant, but 


who, he asserts, has lost the right by reason of his setting up in a previous 


ejectment proceeding the title of a chief tenant and having obtained 
a declaration to that effect from the Revenue Court. 


FIRST APPEAL from an order of A. Subonadiere: ‘Esq., Dis- 
trict- Judge of Aligarh. - y 


Suit for ejectment. The court below decreed the suit.. 


Defendant appealed. 


Sarat Chandra Chaudhri (with him J. N. Chaudri), for 
the appellant, 

W. Wallach (with him Govind Piau) for the respondent, 

„The judgment of the Court was delivered by 


KNOX, J.—This appeal arises out ofa dispute between 

two persons who are both of them subject to the provisions of 

Local Act No, II of 190r. The respondent, Govind Ram, Was 
; °F, A. F. O. No. 119 of 1910. 
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plaintiff and claimed to be the sole, tenant of a` large occu- 
pancy holding. He first went to the Revenue Court and 
filed an application in that court for the ejectment ‘of the 
appellant, Narain Singh, his nephew, alleging that Narain 
Singh was his sub-tenant of a part of a large holding. ‘The 
application was dismissed. The Commissioner- held that 
Narain Singh had made out his plea that he was an occu- 
pancy tenant and not a sub-tenant. This: decision was 
confirmed by the Board of Reveune, ‘Whether it was necessary 
or not to go so far as the Revenue Courts went, we need not 
consider. Govind Ram then came tothe Civil Court and 
filed the suit out of which the present appeal has arisen to 
eject the defendant from that part of the occupancy holding 
which is in his possession. ‘Hein the plaint alleged that the 
land held by Narain Singh had been sublet to him ata certain 
rent per annum, but as the latter had in the Revenue Court 
pleaded that he was a partner and not a sub-tenant, he had 
by this very act become a trespasser and should on that 
ground be ejected, The court below appears to have over- 
looked the provisions of section 56 of Act No. II of r901; which 
provides that no tenant shall be ejected otherwise than under 
the provisions of the Act. Govind Ram, according to ‘his own 
showing, treated Narain Singh as a tenant whom he wished to 
be ejected by the Revenue Court, but having failed there, he 
comes to the Civil Court to have him ejected. He cannot do 
so by coming to the Civil Court. We hold that the Civil Court 


-has no jurisdiction in this case. We decree the appeal, set 


aside the order of the lower appellate court with costs and 
restore the decree of the court of first instance. 


Appeal decreed, 
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tions to be borne in mind when applying rules for conshuing Fnglish 

documents, to Indian documents. 


When there is a gift to a class, some of whom are or may be incap- 
acitated from taking because not born at the date of the gift orthe death 
of the testator as the case may be and where there is no other objection 
to the gift, it should enure for the benefit of those members of the class 
who are capable of taking. Ram Lal Sett v. Kanat Lat/ Seri, [1886] 
1. L. R., 12 Cal., 683, 685, approved 


The will of a Hindu after giving life estates to his mother and wife 
proceeded as follows :— zs > 


> “On the death of my mother and wife, the sons of my sisters, Golap 
Sundari. Barmanya and Annapurna Barmanya, that is to’ say, their ‘sons, 
.who are now in existence as also those who may be born hereafter, shall, 
in equal shares, hold the said properties in possession and enjoyment by 
‘right of inheritance. ” 


= 


Held, (on the construction) that the testator’s nephews were intended 
to-take a vested and transmitable interest on the death of the testator, 
though their possession and enjoyment were postponed ; 


Feld, also, that the gift was good in favour of the Ar DHONS of the 
testator who were alive at the time of his death. 


Ouaere, whether the gift to after-born childern was confined to children 
coming into existence between the date of the will and the testators death, 
there being nothing in the circumstances in which the will was made ‘to 
render that view improbable? 

Mann v. Thompson, [1854] Kay, 638, at p. 641, and Dras v. De 
Livera, [1879] L. R., 5 App. Cas., 123, referred to, 

It was contended that the words “by right of inheritance” meant 
that there was really no bequest in favour of the nephews, and that go far 
as they were concerned, the will only declared a right of. inheritance ; 
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. Feld, that the expression could not have been inserted for the pense 
òf rendering meaningless words of bequest to the nephews which „had 
only just been used. - 


Bhagabati Barmanya v. Kali Charan Singh, [1405] | LLR 32, Cal, 
992, affirmed. 


t 


Rules established in English Courts for construing English documents 
are not applicable to transactions between natives of India. Rules of 
construction are rules designed to assist in ascertaining intention, and the 
applicability of many such rules depends upon the habits of thought and 
modes of expression prevalent nmongst those to whose language they are 


applied. English rules of construction have grown up side by side with 


a very special law of property anda very artificial system of conveyanc- 
ing, and the success of those rules in giving effect to the real intention of 
those whose language they are used to interpret depends not more ‘upon 
their original fitness for that purpose than upon the fact that English 
documents of a formal kind are ordinarily framed with a knowledge of 
the very rules of construction which are afterwards applied to them. It 
is a very serious thing to use such rules in interpreting the instruments of 
Hindus, who view most transactions from a different point, think different- 
ly, and speak differently, from Englishmen, and who have never heard: of 
the ‘rules in question. 
Ram Lal Setit v. Kanai Lal Sett, [1886] I. E. R., 12 Cal., 663, at 
p. 678, approved. =? 
- APPEAL froma judgment of High Court at Calcutta, which 
dismissed an appeal from a decree of the Officiating ele. 


Judge of Zilla Murshidabad. 


In his plaint, the plaintiff asked for a declaration that, 
on the death of the first appellant, Bhagabati Barmanya, he 
would be entitled to a one-third share of the properties left 
by the will of one Ram Lal Singh, the husband of the first 
appellant, and also for a declaration that a deed of-reélin- 
quishment executed by the first appellant in favour of the 
second appellant, Syama Charan Singh, would be void and 
inoperative on the death of the first appellant. 

_ The claim of the plaintiff was decreed in full in the first 
court, The question for decision in the appeal was as to the 
true construction of the will of the said Ram Lal Singh. 

The said Ram Lal Singh had died on the 3rd Marchi: 
1868, having on the previous day executed a will, the material 
part of which is set out in their Lordships’ judgment. 


The following relatives of Ram Lal Singh were alive at 
his death ; his mother, his wife, two sisters, who were widows 
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and sonless, two married sisters, named Annapurna and Golap 
Sundari, and three nephews, Jagabandhu Singh and Nilkanta 
Singh, the sons of Golap Sundari, and Syama Charan Singh, 
the son of Annapurna. A few months after the death of 
Ram Lal Singh, Golap Sundari gave birth to a son, named 
Madhu Sudan. Phudan Kumari, the mother of the testator, 
died in the year 1887. e | 


In 1872, Nilkanta was adopted by the step-mother of the 
mother of the testator, and in 1894, he died, leaving an only 
son, the present respondent. -Jagabandhu died in 1901, 
leaving a widow, the pro forma defendant above-mentioned. 
Madhu Sudan also died in the same year. On the 11th of 
October, the first appellant presented for registration a deed 
of relinquishment, executed by her in favour of the second 
appellant, by which she surrendered her life estate to him, and 
subsequently, in March, 1902, he was placed by the Revenue 
authorities in possession of the property left by Ram Lal 
Singh. On the 31st of May, 1902, the respondent, as plaintiff, 
brought the present suit, and’ after reciting the facts men- 
tioned in his plaint, he prayed that a decree might be passed, 
declaring that his father, Nilkanta, had a vested remainder 
in a third share of the estate left by Ram Lal Singh, and that 
the deed of relinquishment, executed by Bhagabati Bar- 
manya, could not affect such a share after her death. 

_ The two principal defendants filed written statements, in 
which they pleaded (zuer alia) that the disposition in the 
will relied upon by the plaintiff, was void, and that, in any 
case, the father of the plaintiff having been given away in 
adoption, and having died in the life-time of the first defend- 
ant, could not take under the will, nor transmit any interest 
to the plaintiff. 

On the 21st of April, 1903, the suit was transferred for 
hearing to the file of the District Judge of Murshidabad, who, 
on the 24th of that month, delivered his judgment and decree, 
by which he decreed the claim of the plaintiff in full. The 
High Court of Calcutta dismissed the appeal. See Bhagabati 
Barmanya v. Kali Charan Singh, [1904] I. L. R., 32 Cal, 992. 


The defendants. appealed. 


Sir Robert Finlay, K. C. and G. E. A. Ross, for the 
appellants: In the case of inheritance under the Hindu Law 
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where a widow takes the inheritance, the reversionary heir 
is determined at the date of the widow’s death. No one. has 
any vested interest during the life-time of the widow. The 
question here is whether that rule applies to the construction 
of this will. The words ‘by right of inheritance’ used by 


. the testator mean ‘ [ devise to them (the sisters’ sons) as 


they would have taken in the case of inheritance on intestacy.’ 
They would, then, mean that the class is to be ascertained at 
the date of the deaths of the persons taking life interest. The 


sisters’ sons, therefore, did not take a vested interest in the 
‘remainder at the time of the testator’s death. 


' If a gift is made to a class, some of whom are not in 


existence at the time of the testator's death, the gift fails as 


to the whole class. This rule laid down in English cases 
applies to the case of such a gift under Hindu Law. 


[ Lord Macnaghten referred to Pearks v. Moseley, [1880] 


L. R., 5 App. Cas., 714.] - 


That case gives the principle and is referred to in Mayne 


‘on Hindu Law and Usage, (7th Ed.), where this question -is 


considered in sections 378, 379, 380, 381, 382, and 383, pp. 500— 
507. The following were relied upon in support of this view: 
The Indian Succession Act (X of 1865), sections 100, 101 and 102. 

Bramamayi Dasi v. Joges Chandra Dutt, [1871] 8 B, L. R., 400, at p. 


410. bre 
Soudaminey Dassee v. Jogesh Chander Dutt, (1876] L 1. R., 2 -Cal., 


262. 


Kherodemorey Dassee v. Doorgamoney Dossee, [18-8] I. L. Rọ, 4 Cal., 


405. 
Jairam Narronji x. K unverbai, (1885) I. L. Rọ, 9 Bom., 491 at p. 508. 


and 
Rojomoyce Dasses v. Troylukho Mohiney Dassee, [igot} 1. L. R, 29 Cal. 


260. : 
A contrary view is taken in the following cases. 


Rai Bishen Chand yv. Mussammat Asmaida Koer, [1883] L. R., 1 LA. 


164 5.C. I. L. R, 6 All:, 560. T 
Ram Lail Sett v. Kanai Lall Sett, [1886] 1. L. R., 12 Cal., 653, _ 


Manjamma v. Padmanabhayya, [1889] I. L. Rọ, 12 Mad., 393. 

Mangaldas Parmanandas v. Tribhuvendas Marsidas, [1891] I. L. Ru 
15 Bom., 652. 

Tr ibhuvandas Ruttonji Mody v. Gangadas Lricumji, [1893] 1. L. R. 


'38 Bom, 7. 
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Krishnarao Ramchandra v. Benabai, [1895] L L. R., 20 Bom., 571 ; 

Khimji Jairam Narronji yv. Morarji Jairam Narronji, [1897] LL. R., 
22 Bom., 533. 

Bhoba Tarini Debya v. Peary Lali Sanyal, (1897) 1. L. R, 24 Cal, 
646. 

Gordhandas Soonderdas v. Bat Ramcover, [igor] 1. L. R, 26 Bom., 
449. 

The Advocate General v. Karmali Rahimbhat, [1903] I. L. R., 29 
Bom., 133, at pp. 150 and 151. 

The High Court has split up the testator’s intention into 
primary and secondary, but there is nothing in that. The 
real question is to ascertain the testator’s intention, which is 
to be gathered from the document as a whole. His intention 
was to benefit all his nephews, whether alive at the time of 
the testator’s death or born after that event happened. The 
latter class is incapable of taking, and the gift to ‘the former 
fails under the English rule of the failure of a gift to a class, 
some of whom cannot take. 


[LORD MACNAGHTEN. The testator here names some of 
his nephews. Would naming some members of a class make 
no difference ? | 


. If they are named as members of a class, the English rule 
will apply. On the other hand, if they are named as taken 
from a class, they are lifted up from the class, and in such a 
case the naming might have some bearing upon the English 
rule. Lf the construction that those of a class, who could 
take, would take, and those, who could not, would not, 1s 
adopted, it is really making a new will, because the testator 
here really makes a gift to a class. 

De Gruyther, K. C, and B. Dube, for the respondents, 
were not called upon, but referred to 

Fell v. Biddolph, [1875] L. R., 13 C. P., 701. 

The judgment of their Lordships was delivered by 

' LORD MACNAGHTEN.— This is’an appeal from a judg- 
ment of the Calcutta High Court delivered by Maclean; C. J., 
affirming a decree of the District Judge of Murshidabad. 

The question turns upon the meaning and effect of the will 
of a Hindu gentleman named Ram Lal Singh. The will was 
executed on the 2nd of March, 1868. The testator died on 
thé following day. ` 
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At the dite of the will the state of the testator’s family 
was this. The testator had no issue. His mother'and his 
wife were alive and he had four sisters living. Two were 
childless widows. The other two had male offspring. . 


"sty 
a 


The will, so far as material, is in the following terms:— 


“My mother, Phudan Kumari Barmanya, and my wife, Bhagabati 
Barmanya, shall, as long as they live, hold possession of all my properties, 
movable and immovable, and enjoy and possess the same on payment of 
the collectorate revenue and the zemindars’ rents, and by maintaining 
intact and continuing the service of the established deities and the 
ancestral rites according to the practice heretofore obtaining, and shall 
pay off my debts and realise my dues. They shall not be competent in 
any way to transfer the immovable property to anyone On the death of 
my mother and my wife, the-sons of my sisters, Golap Sundari Bar- 
manya and Annapurna Barmanya, that is to say, their sons who are now in 
existence, as also those who may be boin hereafter, shall, in equal 
shares, bold the said properties in possession and enjoyment by right 
of inheritance, and shall maintain intact and continue the rervice of the 
established deities and the ancestral rites according to the practice 
heretofore obtaining. ” : 

The difficulty, so far as there is any difficulty in construing’ 
the will, is occasioned by the bequest to the after-born sons of 
the testators’ two sisters which has-been taken to include’ 
nephews born after the testator’s death. It’ may perhaps he 
doubted whether the will properly construed gives rise to the 
question on which so much argument has been expénded. If 
an English will expressed in similar terms were before arr 
English Court, it would probably be held that the gift to after- 
born children was confined to children coming into existence 
between the date of the will and the testator’s death. There 
is nothing in the circumstances in which this will was made 
though the testator died the next day to render that view 
improbable, for he expressly provides thatif he recovers the 
will shall hold good unless altered. “ The real doctrine’ of 
the Court,” says Wood, V. C., in Mann v. Thompson (1). 

“Is that when children aré mentioied in a will that means priviia 
Jucte, if no intervening interest be given, that which is considered to be 
the testator’s meaning in the case of a gift to individuals, namely,.. those 


who may be living at the death of the testator. If the gift be not imme- 
diate it may be that he intends to include all those children who may 


- be living at the time of distribution, and the Court judges of the intention 


in this respect from the whole scope of the will.” E o 
(1) [1834] Kay, 638, 64r 00t St ots 
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` The rule.is io altered by the addition of words of futurity 
as a the gift be to children “ born and to be born” or to children 

gotten and to be begotten.” In accordance with this rule a 
a expressed to be to a daughter and her husband and “ their 
child now existing and also the other children which may 
hereafter be procreated” was held by this Board to be 
limited to children born between the date of the will and 
the testator’s death. Dias v. De Liver. (7). The fact that 
this rule is. a rule of convenience is some reason for 
applying it to Hindu wills, and an additional reason may 
be found in.the well-known doctrine of Hindu Law that a gift 
to an object not in existence is absolutely void. But however 
this may be, it has been assumed throughout that the testator 
intended children born after his death to be included in the 
gift. And their Lordships propose to deal with the case on 
that assumption. 


It will be convenient at the outset to dispose of a point 
sugg gested by the words “by right of inheritance.” It was 
said that, there, was really no bequest in favour of the 


nephews, and that so far as they were concerned the will only | 


declared, a right of inheritance. The High Court had no 
difficulty i in rejecting that contention, and their Lordships are 
of the same opinion. It is not very easy to determine the 
proper meaning of the expression translated by the words 
“by right of inheritance.” The learned Chief Justice explains- 
that the literal translation should be “as after-takers,” and he 
adds that “it may be that the testator used the expression in 
the .sense that the nephews would take with the same 
incidents of proprietorship as heirs would,” Whatever the 
exact meaning of-this doubtful expression may be, it cannot 
in their Lordships’ opinion have been inserted for the purpose 
of rendering meaningless words which had only just been 
used, 


' .Apart from this point the learned counsel for the appel- 
lane argued in-the first place that there was no vesting until 
the ‘death of the survivor of the mother and the widow. 
Theit Lordships, however, think it is clear on the construction 
of this will that the nephews were intended to take a vested 
and transmitable interest on the death of the testator, though 

(1) [1879] L. R, 5 A.C, 123. 
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their possession and enjoyment were postponed. Whether 


it was the intention of the testator that on the birth of 
nephews after his death interests vested should be divested 
so as to let in such after-born nephews is another question. 


It was contended in the second place (and this of.course 
was the principal contention) that the gift including, .as it 
did, a gift to persons not in existence at the time of the 
testator’s death was altogether void. 


Upon this question there has been, as the learned ‘Chief 
Justice observes, a conflict of judicial opinion in India: But 
in their Lordships’ opinion the question was set at rest for 
all practical purposes by the judgment of Wilson, J. ashe . 
then was, in the case of Ram Lal Sett v. Kanai Lal Sett (*) in 
18386, 


In that case the learned Judge disposed of the cases which 
had been treated in India as authority for introducing into 
the construction of Hindu wills the rule commonly referred 
to as the rule in Leake v. Robinson (*). He showed that 
the rule was introduced into India owing to a mistaken 
analogy, and at the end of a judgment which leaves nothing 
more to be said, he stated that he should be “prepared to hold 
as the general rule that where there is a gift to a class, some 
of whom are or may be incapacitated from taking because 
not born at the date of gift or the death of the testator as the 
‘case may be and where there is no other objection to the gift; 
it should enure for the benefit of those members of the class 


` who are capable of taking.” 


In that conclusion their Lordships agree and' they are 
glad to have this opportunity of expressing their entire 
concurrence in the judgment to which they have referred. - It 
would serve no useful purpose to recapitulate the learned 
Judge’s arguments. But there isone passage at page 67 
to which their Lordships desire emphatically to call attention. i 


It is this :— 


“It is no new doctrine that rules established in English Courts for 
construing English documents are not as such applicable to transactions . 
between natives of this country. “Rules of construction ‘are rules design- 
ed to assist in ascertaining intention, and the applicability of marty such 
rules depends upon the habits of thought and-modes of expression: 

(1) [1886] I. L. Rat 12 Cal., 663 
@) 2 Mer., 363. ` 
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prevalent amongst those to whose language they are applied. English 
rules of construction have grown up side by side with a very special law 
of property anda very arttficial system of conveyancing, and the success 
of those rules in giving effect to the rea] intention of those whose langu- 
age they are used to interpret depends not more upon their original 
fitness for that purpose than upon the fact that English documents of a 
formal kind are ordinarily framed with a knowledge of the very rules of 
construction which are afterwards applied to them. It isa very serious 
thing to use such rules in interpreting the instruments of Hindus, who 
view most transactions from a different point, think differently, and speak 
differently, from Englishmen, and who have never heard of the rules in 
“question.” ° 


_ Their Lordships will humbly advise His Majesty that this 
appeal should be -dismissed. 


The appellant will pay the costs of the appeal. 
G. C. Farr, Solicitor for the appellant. 


T. L. Wilson, & Co., Solicitors for the respondents. 


¢ 
J. M. PARIKH. Appeal dismissed. 
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Bengal Tenancy Act (VITI of 1885), section S, sttb-section 5, sections 45and 

l 116-- Proprietors private land—Occupancy Rights—Notice to guti— 
Presumption as to tenant's status—Case dealt with at the trial on 
admission of fact—Appeal court going behind such admission. 


The. plaintiffs brought the suit to recover possession of two areas of 
land, one larger and the other smaller. As to the larger area the defend- 
aut pleaded that he had acquired occupancy rights in it. He, however, 
admitted at the trial that the smaller area was the proprietor’s private 

‘land, and the case in respect thereof proceeded and was dealt with 
by the Subordinate Judge on that admission. 


deld, affirming the High Court, that the larger area was not the 
proprietor’s private land, with the consequence that there was nothing 
In section 116 of the Bengal Tenancy Act (VIII of 1885), to preclude 
the acquisition by the defendant of occupancy rights, and that such rights 
had been acquired, and the suit in respect thereof must be dismissed. 
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ffeld, also, reversing the High Court, that the learned Judges of that 
Court erred in going behind the defendant’s admission and re-opening 
the question whether the smaller area was the private land of the pro- 
prietor; that the Subordinate Judge was right in holding that the smaller 
area was the proprietor’s private land within the meaning of the said sec- 
tion 116, that, therefore, under that section no occupancy rights could be 
acquired, and that section 45 of the Bengal Tenancy Act, requiring 
notice to quit, had no application to the case; and that the suit in respect 
of the smaller area must be decreed. 


Aelad, finally, that the presumption laid down in section 5, sub-section 
5, of the Bengal Tenancy Act, applies to a case, where there is no finding 
of fact to exclude that presumption under the terms of the clause, 


Bengal Indigo Cempany vy. Sohunt Roghubar Das, [1896] L. B., 23 
A, 158, at p. 166, explained. 


APPEAL from a judgment and decree of the High Court at 
Calcutta, reversing a judgment and decree of the court of 
the Subordinate Judge of Tirhut. 


Suit for ejectment of defendants. 
The facts were as follows :— 


One mauza Ballipura Parsram wasa permanently settled 
revenue-paying estate, of which their ancestors, and afterwards 
the plaintiffs, were the proprietors of a half share and that by 
a government batwara or partition in the year 1295 (Fasli) 
certain defined portions were allotted to them. 


That 313 bighas, 18 cottahs, 10 dhurs of land in the said 
village, which had originally been in the #asht possession of 
the proprietors, were leased for stated periods (with or without 
gar peshgt) tothe proprietors of the Hathowrie Indigo concern, 
of which Bandhar was an out-factory, and in the elaka of 
which the said lands were situate. 


That the said lands were in the leases and other docu- 
ments always treated as the serait or ashi lands of the 
landlords, and the proprietors of the factory were never 
kashtkars or raiyats thereof. 


That the last lease of the appellants’ half share, z.e., of 
186 bighas, 19 cottahs and 5 dhurs, being parcel No. 1, above- 
mentioned, was dated 28th October, 1891, and was fora 
term of fourteen years, up to the year 1308 (Fasli), t.e., 1901, 
which had expired. 
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That, during the currency of the said lease, a cadastral 
survey by the Government was made of the said ‘village, 
and the said Indigo factory claimed that the said 313 bighas, 
28 cottahs and 10 dhurs was ast land, a contention which 
the appellants resisted. That the Assistant Settlement Officer 
decided on the 17th July, 1899, that the lands were not the 
factory’s kasht but its dakasht. That, thereafter, the appel- 
lants received a notice from the Settlement Officer alleging 
that the records of the proceedings had been lost, and, notwith- 
standing their objections, on an application made by the 
said defendant, H, B. Dalgleish, who had been a co-owner 
of the said Hathowrie Indigo concern, and who obtained ina 
' partition the said Bandhar out-factory allotted to him as his 
share, the cases were heard de novo, and on the 18th of April, 
1900, the Settlement Officer ordered that the lands were to be 
entered as kasht kaemi of the said defendant No. 1, and the 
record with the said entry was finally published on the 30th 
of November, 1900. 


That the said proceedings of the Settlement Officer were 
_ illegal and without jurisdiction and his decision wrong. 

That the appellants had also leased to the defendant 
No. 1, 25 bighas and 7 dhurs, being parcel No, 2, above men- 
tioned, for aterm of 10 years, up to the year 1308 (Fasli) 
(1901), under a pottah, dated the roth of February, 1892, and 
the defendant never acquired any sash? right therein. 


That in the said portas of 28th October, 1891, and roth 
February,.1892, it was agreed that after the expiry of the 
‘terms whatever land remained under indigo in the beginning 
of 1309 (Fasli) (1901), the lessee would pay compensation for 
and would give up possession after cutting the indigo, 


That in Assin, 1309 (Fasli) (September—October, 1901), 
after the indigo was finally cut, the appellants demanded 
possegsion, which the defendants refused. 


The defendant No.1 filed a written statement on the 4th 
February, 1902, in which he pleaded, z#Zer. alta, that the suit 
was not_tenable without~a legal notice to quit being first 
served on him, that the land in question had been held by 
his predecessors in title and by him under kas%ź or direct 
` cultivation for over fifty years, and they had acquired a right 
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of occupancy therein, that as regards the 25 bighas and 7 
dhurs of land, being parcel No. 2, he did not claim similar rights, 


but submitted his legal right to a notice to quit; and that 
the order of the Settlement Officer Gr the 18th of April, 1900, — 


was final and binding. 


The Subordinate Judge held that notice to quit was not 


necessary, that on the true construction of the various leases 


the lands in suit formed the zerazi of the appellants, and that, 


therefore, the defendants could not acquire a right of occu- - 


pancy therein, that some of the said lands were not serat? 


of the appellants, the Hathowrie Indigo concern, and the ` 


defendant No. 1 had no interest in the said lands as ratyats, 


but were tenure-holders, and had, therefore, acquired no occu-” 


pancy rights therein, and he made a decree in favour of the 
appellants for ast possession of the Said lands,- for -com- 
pensation and for mesne profits, 


The High Court held that upon the evidence the exprés- 


sion “serait Ballipura” in the leases referred to the lands held _ 


as gerazt by the factory, that there was no evidence to show _ 
that the lands were ever in the £Aas possession of the appel- ` 
lants or their ancestors, and it being an admitted fact that the 


proprietors of the factory have been in successive possession 


of the land for purposes of indigo cultivation since 1837, that. 
the indigo serat? or lands in question do not come within the < 
definition of a proprietor’s private land under section 120 of > 


the Bengal Tenancy Act. It was further held that the defend- 


ant was a rafyat entitled to growin ligo, etc. It was further ` 


4 


held that the presumption arising under section 5 (5) of the™ 


Bengal Tenancy Actas to the defendant’s being a tenure-holder 
had been amply rebutted, and that under the circumstances jt . 
was unnecessary to decide whether he.was an EccUpsney raiyat; | 


that he was in any view a raiyat of ten years’ standing nae 
was holding over, and that he could not be ejected until his - 
tenancy of the larger parcel had been determined by a notice., 
to quit, which admittedly had not been done. That similarly. 
with regard to the smaller area, no notice to quit had been E 


given, and the defendants teñancy had not been determined.. 
In the result the appeal was allowed and the suit dismissed - 


„with costs, _ ; Rd. tod 
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~ The plaintiffs' appealed. 

K. Brown, for the appellants. Both parcels of Jand 
in question are serait or khud kasht land of the appellants, 
and the réspondents cannot acquire rights of occupancy in 
respect of them, and they being held under leases for a’ term 
of years, the appellants are not required to give the respon- 
dents, who are not raiyats, any notice to quit under section 
45 of the Bengal Tenancy Act (VIII of 1885); Act VIII of 
1885,-section 116. The respondents have held possession 
of the lands not as raiyats, but as tenure-holders within the 
meaning of the Bengal Tenancy Act. With regard to the 
larger area the respondents must be presumed to be tenure- 
holders : 

„Bengal Tenancy Act, section 5, clause 5, 


Bengal Indigo Company v.. Mohunt Roghobur Das, [1896] L. R., 23 
I A., 158, 166s.c. I. L. R. 24 Cal., 272. 


Under the circumstances of this case and under the Bengal 
Tenancy Act, section 120, sub-section 2, this area is the serait 
of the appellants. With regard to the smaller area the respon- 
dents have admitted that it was the gerait of the appellants, 
and the. High Court erred in going behind that admission. 
Further, the respondents are not entitled to retain possession 
contrary to the terms of the leases of the 28th October, 1901, 
and 10th February, 1902. Reference was also made to the 
Cess Act (IX of 1880, B. C), as amended by the Cess 
(Amendment) Act II of 1881, section 4, for the definitions of 
‘cultivating raiyat’ and ‘tenure,’ and to section 4I (2), and 
section 42 (3). 


L: De Gruyther, K. C., and A. M. Dunne, for the respond- 
ents: - The- respondents had occupancy ‘rights long before 
Act VIII of 1885 was passed, and they cannot be ejected 
at-all. ‘ If they are not occupancy tenants, they are cultivat- 
ing -ratyats and cannot be ejected unless a notice under 
section 45 of Act VIII of 1885 is given'before the ins- 
titution of the suit. “The only test of razyati interest is 
to see in what condition the land was when the tenancy was 
created, “If vaiyats wete already in possession of land when 
. the interest was created; and the interest'was a right not’ to 


the actual physical possession of the land, but to collect the 
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rents from the raiyats, the interest is not raiyati. If, on the 
other hand, the land was jungle or uncultivated or unoccupied, 
and the tenant was let into physical possession of the land; 
the interest would be ra:yatt, and the nature of that interest 
would not be altered by the fact of the tenant subsequently - 
sub-letting to under-tenants. ” 

Durga Prasunno Ghose v. Kalidas Dutt, [1881] 9 Cal L. R., 449, 
451. 

Laidley v. Gour Gobind Sarkar, [1885] I. L. R., 11 Cal. 50r, 506. 
The original lessees were razyats in this sense and under the 
Bengal Tenancy Act, and the respondents, who claim their 
title through them, cannot be ejected without a notice. There 
is no evidence to show that the land was ever cultivated by 
the landlord, and the first time when the lease was given in 
1891 after the passing of Act VIII of 1885, the landlord was 
not cultivating the land himself. The land was not, therefore, 
the private land of the landlord under section 120 of Act 
VIII of 1885. 

[| Mr. AMEER ALI referred to 

Ram Khilawan Rat v. Sumbod Roy, [1898] 2 C. W. N., 758.) ° 

The respon dents are not mortgagees, but they are razyads, 
and, as such, have held the land fora number of years. The 
case of 

Bengal Indigo Company v. Mohunt Roghobur Das, (1896) L. R, 
I. A., 158, 165 s.c. I. L. R., 24 Cal, 272. . 
has, therefore, no application to the circumstances of this case. 
The presumption under Act VIII of 1885, section 5 (5), with 
regard to the larger area that the respondents are tenure- 
holders is amply rebutted by the evidence, which establishes 
that they are vazyats. Reference was also made to the Bengal 
Tenancy Act (VIII of 1885), sections 5 (1), 25,44 and 118; 
the Bengal Cess Act (Act X of 1859), sections 6 and 106 ; and 
‘A Glossary of Indian Terms,” by Wilson, pp. 565 and 567. 

Brown, in reply, further referred to the Bengal Tenancy 
Act (VIII of 1885), sections 48 and 85, and 

Gokul Mandar v, Pudmanund Singh, [1902] L.R., 29 I. A.,199 s. .c. 
I. L. R., 29 Cal., 707. ' 

The judgment of their Lordships was delivered by 

SIR ARTHUR WILSON.—This is an appeal from a decision 
of the High Court ọf Bengal, which reversėd that of the Sub- 
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ordinate Judge of Tirhut. The suit was brought to recover 
possession of two areas of land, one containing 156 bighas and 
a fraction ard the other 25 bighas and a fraction. The ground 
of the suit as to each plot was that the plaintiffs were the pro- 
prietors of the land and the substantial defendant, Dalgliesh, 
had been their tenant, that the tenancy had expired, and that 
the plaintiffs were in law entitled to recover the land. The 
now respondents represent Dalgliesh. There is no doubt of the 
fact that the plaintiffs were proprietors as they alleged, and 
no doubt that Dalgliesh was their tenant, and no doubt that 
the leases under which Dalgliesh held had, according to thelr 
terms, come to an end. The defence as to the larger plot of 
land was that Dalgliesh had acquired occupancy rights in the 
land. There was a further defence, based upon section 4 of 
the Bengal Tenancy Act, to the effect that even if occupancy 
rights had not been gained, the claim must fail for want of 
the notice to quit prescribed by that section. As to the 
smaller area the defence was based upon the latter of the-two 
grounds alone. 


The first court held with respect to both properties that 
they were the proprietor’s private lands within the meaning 
of section 116 of the Tencsncy Act, and that therefore under 
that section no occupancy right could be acquired, and that 
section 45, requiring notice to quit, had no application to the 
case. The High Court on appeal took a different view as to 
each of the areas, holding that’ neither of them was private 
land under section 116, and dismissed the suit accordingly. 


The case stands quite differently with regard to the two 
areas, Asto the larger of these, their Lordships deem it 
sufficient to say that, in their opinion, the learned Judges of 
the High Court’have correctly apprehended the law appli- 
cable to the matter, and their Lordships see no ground for 
doubting the soundness of the conclusion of fact arrived at by 
the learned Judges, to the effect that the larger area was not 
the proprietor’s private land, with the consequence that there 
was nothing in section 116 to preclude the acquisition by 


Dalgliesh of occupancy rights, and that such rights had 
accordingly been acquired. 


With regard, therefore, to this larger plot, their Lordships 
are of.opinion that the present appeal cannot succeed, 
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With reference to the smaller area, the case stands on a 
wholly different footing, It appears from the judgment of 
the Subordinate Judge that at the trial before him it was 
admitted that those lands were the private lands of the pro- 
prietor, and that the case proceeded and was dealt with on 
the footing of that admission Their Lordships are of opinion 
that as to this part of the case the learned Judges of the 
High Court were in error in going behind that admission and 
re-opening the question whether that smaller area was the 
private land of the proprietor. l 

In the course of the argument stress was laid upon the 
case of Bengal Indigo Company v. Mohunt Roghobur Das CO), 
the ruling relied upon being that on page 166. Their Lord- 
ships think that case has no bearing on the present. In that 
case what was ruled was that the presumption laid down in 
section 5, sub-section 5, of the Bengal Tenancy Act applied, 
there being no finding of fact to exclude that presumption 
under the terms of the clause. In the present case there is 
such a finding, and their Lordships see no reason to question 
it. 

The result, in their Lordships’ opinion, is that this* appeal 
should be disallowed so far as relates to the larger of the two 
areas, but that so far as it affects the smaller area, the judg- 
ment and decree of the High Court should be set aside and 
those of the Subordinate Judge restored, and their Lordships 
will humbly advise His Majesty accordingly. 


With regard to costs, inasmuch as each party has succeed - 
ed in part and failed in part, there will be no order either 


here or below. 
Watkins and Hunter, Solicitors for the appellants, 
T. L. Wilson & Co., Solicitors for the respondents. 
J. M. PARIKH. Appeal allowed in part, 
(1) [1896] L. R., 23 I. A., 158. 
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NITYAMONI DASI AND OTHERS 


ue Versus 
MADHU SUDAN SEN AND ANOTHER. 


EA PARTE—SRIMATI NITYAMONI DASI AND 
h Be -OTHERS, PETITIONERS. 
Practice—Appeal admitted by special leave—Power of the High 


Court to stay erecution—Civil Procedure Code (V of 1908), Schedule I, 
Order XLV, Rule 13. 


Where an appeal is admitted by’ special leave of His Majesty in 
Council, the High Court has power to stay execution of the decree 
appealed. against. 

THIS was a petition ‘of the appellants praying for a rever- 
sal of an order of the High Court of Calcutta and for a direc- 
tion to the High Court to deal with the application made 
to it. 
| The petitioners in their petition stated that they obtained 
special leave to appeal to His Majesty in Council on July 19, 
191Q, against a judgment and decree of the High Court 
at Calcutta, dated the 11th December, 1908, which affirm- 
ed, with some modifications, a decree of the Subordinate 
Judge of the 24-Pergannahs, dated the 29th December, 
1906 ; that-His Majesty’s order in Council granting spectal 
leave to appeal, was filed in the High Court on the 25th 
November, 1910; that the suit giving rise to the appeal was 
brought by one of the respondents (Madhu Sudan Sen) 
against them (petitioners) for the recovery of possession, 
among.other properties, of one- seventh share in No. 116, 
Cotton Street, with mesne profits ; that the respondent-decree- 
holder executed his decree for, mesne profits, and also exe- 
cuted the decree of the High Court now under appeal in so 
far as the same allowed him recovery of possession of some 
of the properties in suit; that on the 25th February, 1910, 
the. decree-holder took out execution in respect of the balance 
of his decree for mesne profits against four of the petitioners, 
who were called upon to show cause why the decree should not 
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be executed ; that the petitioners applied to the High Court to 
stay citi pending the decision of the appeal | to. His 
Majesty in Council on such terms as to security as to the 
High Court might seem fit ; that on the 12th December, 1910, 
the High Court made n order, in which the learned Judges; 
who heard the application, observed that it was contended 
that the High Court had no power to grant any stay in‘ an 
appeal to His Majesty in Council, except under the terms of 
Rule 13, Order 45 of the Code of Civil Procedure (Act Vof 
1908) ; and that after referring to three decisions of the High 
Courts in India bearing on the matter, the learned fudges, 
who made the order, proceeded as follows :— 


“ We are bound by the decision of Tega Singh’s case. At the same 
time I would point out that the decision in that case though alluding to 
certain changes of language in the new Code of 1908, omitted to notice 
the change which was intended to amplify the powers of the court pend- 
ing an appeul. 


“ In section 608 of the Code of 1882, the powers pending, an- appeal 
were vested in the ‘Court admitting the appeal,’ so that when the appeal 
had been admitted by special leave from the Judicial Committee, this 
Court should not be regarded as coming within that description. In Order 
XLV, Rule 13, the words ‘admitting the appeal’ have been omitted, 
and as js well known, designedly omitted for the purpose I have. indi- 
cated. 


“ The inconvenience of this limitation of the High Courts jurisdic- 
tion was felt by their Lordships of the Judicial Committee in the case 
of Mohesh Chander Dhal v. Satrughan Dhal, L. L. R., 27 Cal., page 1, 
and the inconvenience becomes abundantly apparent in this particular 
application. However, as I have said, we are bound by the decision and 
cannot refuse to follow it. 


“The applicants before us have indicated that if by reason of the 
previous decisions we are unable to grant this application, a similar 
application will be made to the Privy Council, who will thus have an 
opportunity of expressing an opinion as to whether or not the High 
Court has the power indicated in Rule 13, pending an appeal admitted 
by the Judicial Committee, and not by this Court. I may point out that 
in all other respects the provisions now reproduced in Order XLV have 
always been applied, without questa to an appeal admitted by special 
leave. 


“ The respondents in this case in view of the applicants expressing 
their determination to apply to the Privy Council, have given an under- 
taking not to proceed with personal execution for three months from 
this date.” 
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oG E. A. Ross, for the petitioners : It is apparent from the 
observations of the High Court that the High Court considers 
that it has jurisdiction to deal with the application under the 
new Code of Civil Procedure (Act V of 1998), and is prepared 
to entertain it, on receiving directions i in the matter froma 
higher tribunal. Reference was made to the Code of Civil 
Procedure (Act XIV of 1882, section 608 ; the Code of Civil 

Procedure (Act V of 1908), Order 45, Rule 13 ; and 
Mohesh Chander Dhal v, Satrughan Dhal, [1899] L. R., 26 I. A., 281. 

:_ The judgment of their Lordships was delivered by 


” Lorp MACNAGHTEN.— Their Lordships are of opinion that 

the High Court has power to stay execution, notwithstanding 
that the appeal, as in this case, has been admitted by special 
leave of His Majesty in Council, Their Lordships venture to 
add that the learned Judges of the High Court are in a much 
better’ position than the members of this Board to deter- 
mine in any particular case whether execution ought to be 
stayed, and if so, upon what terms and conditions and to 
what extent stay of execution ought to be granted. 

Their Lordships will humbly advise His Majesty that 
execution in this case ought to be stayed upon such terms as 
the High Court may direct. | 

T. L. Wilson and Co., Solicitors for the petitioners. 


J.-M. PARIKH. Petition granted, 
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BACHCHI LAL AND ANOTHER 
i Versus - a 


LAL CHAND.* 


Pre-emption—W ajib-ul-arz —/nterpretation of documents— Custom ov 
contract, 


t ` 


ł 


The wajtb-ul-arz of 1833 of a village in recording the right of 
pre-emption provided that before a co-sharer in the village covld sell 
his share, he had to offer it for a price settled upon to other co-sharers 
in the, village and only when they refased to take it could the propérty 
be offered to a stranger. The wajib-ul-ars of 1872 was prefaced with 
the words that up to the present.no case of pre-emption had come int 
court, and then, continued: “Amongst us share-holders as régards the 
right of pre-emption it is agreed that if a co-sharer wishes to transfer 
his share, his sarik karibi shall take it first, then the co-sharers in the 
village according to their grades, and if no co-sharer. takes it, then a 
stranger will acquire it.” . ) l 


Teld, that both the wajib-ul-arses were evidence of custom ; that 
of 1833 set out the broad features of the custom, that of 18y2 filled in 
the details. Zasaddug Husain v. Ali Husain, 18 A, W, N., 121, distin- 


guished. , 


FIRST APPEAL from an order of Nawab Muhammad Ishaq 
Khan, District Judge of Farrukhabad. Ee eG 


Suit for pre-emption, The court of first instancé.dis- 
missed the suit. The lower appellate court set. aside the 
decree and remanded the suit for trial on merits. 

Defendants appealed. _ 


Gulsari Lal, for the appellants. a 

Mohan Lal Nehru (for Motilal Nehru), for the respondents, 

The judgment of the Court was delivered by | 

ALSTON, J.—This appeal arises out of an order of remand, 
The matter in dispute between the parties was whether or not 
the custom of pre-emption prevailed in a certain village. The 
court of first instance found that there was no custom in the’ 


village of the right of pre-e mption, and that all that existed 
was a contract, recorded in 1872, which came to an end with 


the settlement, The District Judge, after comparing. the 


* F. A. F. O.-No 37 of 1909, 
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words contained in the wayib-ul-arz of 1833 with the terms 
of the wajib-ul-arz prepared at the Settlement of 1872, held 
that the térm's contained in both the wayjtb-ul-arges afforded 
sufficient proof ófa custom of pre-emption existing in ‘the 
village. He accordingly set aside the decree of the court of 
first instance and remanded the case for further trial, In-appeal 
befére ùs it ig Gontended that the learned District Judge has 
put a wrong interprétation upon the words contained in the 
wajib-ul-arees, and that when the two are read together, there 
is so much difference between their tefms, that the only sound 
coficligion is that the wajtb-ul-ars of 1872 recorded a contract 
dnd ‘not á. custom. We have héard the clauses in both the 
qwayzid-til-arzes relating to this particular question. The wajib- 
ul-ars of 1833 stated the broad fact that before a co-sharer in 
the -village could sell his share, he had to offer it for a price 
settled upon to other co-sharers in the village, and only when 
they refused to take it, could the property be offered to a 
stranger, The wayib-ul-ars of 1872, so far as pre-emption is 
concerned, starts with the observation that up to the present 
no case -of pre-emption had come into court; and conti..ues, 
“amongst us share-holders as regards the right of pre-emption 
itis agreed that if a co-sharer wishes to transfer his share, his 
Sharik -Rariét shall take it first, then the co-sharers in the 
village according to fheir grades, and if no co-sharer takes it, 
then a stranger will acquire it.” The learned vakil for the 
appellant takes his stand upon the words which preface, the 
record in the wajib., ul-ars of 1872, and also upon the fact that 


differences in detail have been introduced in the wayzb-ul-are 


of 1872 which do not exist in the record of 1833. He also 
referred us to the case of Tasaddug Husain v. Ali Husain 
(1), The ldriguageé used in the waytb-ul-arz in thé case just 
cited is not word for word the language used in the waytb-ul- 
azé. with which we have to deal. It is somewhat similar, but 
no more, ‘and the words with which the judgment concludes 
are very important words which ought not to be lost sight of 
in. dealing. with cases_of this nature. “ Every question of 
this kind must be governed by the language which is to» be 
found in the documents -under which rights of this kind arise, 
and . the case law rarely gives much assistance to the court in 
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determining such questions.” So we are thrown back, upon 
the words coataihed in the wajib-ul-ars relating to, this 
particular case. Both the wayib-ul-arges contain this in 
common, víg., a clear and positive intention on the part of the 
co-sharers in the mahal to shut the door against strangers, 
Another important point is that the words in the wajtb-ul-ars 
of 1872 are nowhere in conflict with the words contained in 
the wazib-ul-arz of 1833. We think that the learned District 
Judge'was right in holding that both the wazth-ul-arses are 
evidence of custom, that of 1833 sets out the broad features: 
of the custom, that of 1872 fills in the details, The custom 
has been one uniform and certain custom from 1833 and, so 
far as we know, up to the present day. We accordingly 
dismiss the appeal with costs. 

. l Appeal dismissed, 


SHEORAJI 
VETSUS 


RAMJAS PANDEY AND oTHErRs.* 
Specific Relief Act (1 of 1577), section 42—Declaration of title, suit for— 


TARDS, J. Remote rever stoner—Limitation—Setting up adverse right—~ Cause of action. 


DBALL, J. 


D, a separated Hindu, and hisson A died in 1891 on the same day, 
the father dying first. A’s son, S M, died a week later, leaving his mother 
H and his grandmother M. M got possession of the property, and In .1908 
executed a will in favour of her daughter S. The reversioners of D 
brought a suit in 1908 for declaration that the will. would have no effect 
on their reversionary right. > S set up her right to the property, ignorisg 
that of H. Held that even during: the life-time of H, the plaintiffs. 
were entitled to institute a.suit for declaration only under the provisions. 
of section 42, Specific Relief Act. ma Te 

ffeld further that the suit was not barred by limitation. Mutation-of 

names in M’s favour was more or less an equivocal act and might possibly 
have given a cause of action, but when in 1908 M specifically declared 
that the heir to the property was S and S ‘herself asserted her title, the 
plaintiffs acquired a cause of action sufficient to entitle them to sue. ~ 
SECOND APPEAL from a decree of F, D, Simpson, Esq. i 
District Judge of Gorakhpur, confirming a decree of Baby 
Gokul Prasad, Subordinate Judge of Gorakhpur, 
° 5, A. No. 1009 of 1910, 


v: 
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Suit for: declaration. 
i "The courts below decreed the suit. 
“Defendant appealed. 
a E Sahat, for the appellant. 
‘The ‘respondent was not summoned. 
l The judgment of the Court was delivered by 
RICHARDS, J.—The following pedigree will show the re- 
lationship of the, parties :— 
Lo BHAGWAN DA (dead). 





. Ram Gharib (dead.) Dudh Nath (dead.) 
= Moti Rani (dead. ) 


BEG | | 
Ramjas Mahabir Mahadeo 


(plaintiff) (plaintiff) (dead.} 
Bindraban 
(plaintiff.) 
| E reer 
Aprup (dead.) . Musammat 
= Musammat Sheoraji. 
Hansa. 
Sbeomurat 
(dead.) 


“The plaintiffs are the sons ie grandson of Ram Gharib. 
The defendants are Musammat Sheoraji and Musammat 
Hansa., The court below finds that Ram Gharib ‘and Dudh 
Nath were separate, that Dudh Nath died in the year 1891, 
that his son died next on the same day and that his grand- 
son, Sheomurat, died a week after. These findings of fact are 
binding on us in second appeal. After the death of Dudh 
Nath, Aprup and Sheomurat, the names of Moti Rani and 
Musammat Hansa were recorded. In the year 1908, Moti 
Rani purported to makea will declaring that Sheoraji was 
heir to the whole property in dispute. The plaintiffs then 
sued, amongst other things, for a declaration that the will did 
not affect their reversionary rights, Primarily the plaintiffs 
claimed for the actual possession on the ground that the 
family was joint, but this has been found against the plaintiffs. 
The main question | which has been urged in the present 
appeal is as follows: It is said that on the findings of the 
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court below, Musammat Hansa is entitled to possession of 
the property according to Hindu Law for her life-time. Neither 
Moti Rant nor Musammat Sheoraji have any title whatsoever, 
and accordingly Mr. Haribans Sahai, while admitting that 
plaintiffs would be the heirs on the assumption that Musam- 
mat Hansa was now dead, argues they cannot bring a suit 
for a declaration of title against Sheoraji in respect of any 
thing that she has done or put forward in respect of the ` 
property, so long as Musammat Hansa lives. Section 42 of” 
the Specific Relief Act is as follows :— E 

“Any person entitled to any legal character or to any right as to any 
property, may institute a suit against any person denying, or interested. 
to deny, his title to such character or right ; and the court may in its 
discretion make therein a declaration that he is so entitled, and'the plaintiff 
need not in such suit ask for any other relief. ” 

' The defendant, Musammat Sheoraji, who is appellant here, 
in her written statement expressly alleged that Moti Rani was 
entitled tothe property as heirto her husband, Dudh Nath,’ 
who was the last male owner. She claimed that on the 
death of Moti Rani she had become entitled to the property. 
by right of succession to her father, and that the plaintiffs had 
no interest whatsoever in the property. This contention - 
necessarily includes a denial of Musammat Hansa’s right to 
possession as the mother of Sheomurat. In our opinion the 
case, unless there 1s good authority, is just one of those cases 
in which a suit for declaration of title is not only permissible 
but also desirable. It may be that Musammat Hansa may 
live for a very longtime. At her death it would probably be.. 
extremely difficult to produce the evidence which was avail- 
able when the present suit was instituted. There can be na | 
doubt on the facts as found by the court below and on.the ~ 
allegation in the written statement of the appellant herself 
that she was a person who was denying or at least was inter- 
ested in denying the title of the plaintiffs as reversioners. A 
passage from Mr. Mayne’s Hindu Law (7th edition, page 874) 
is quoted in support of the appellant’s contention. The 
passage is as follows :— 

“ But the mere fact that strangers are affectiny to adel with the pro- 
perty as their own without actual dispossession of the intermediate estate 
NEE gives no right of action against them either for a declaration of 
title or otherwise. ” 
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It is argued that although the plaintiffs might have 
brought a suit against Musammat Hansa, they have .no 
right to bring the suit against Musammat Sheoraji. In 
the present case, as we have pointed out, the court finds 
that Moti Rani was in possession after the death of 
Sheomurat. Having regard to the fact that the father and 
the son died on the same day and the grandson died 
_ within a week, the probabilities are that the finding is 
correct. The life estate of Musammat Hansa has been 
ignored by Musammat Moti Rani, and it is quite clear that 
it was being ignored by the appellant Sheoraji. She does 
not suggest from the beginning to the end of the written 
statement that Musammat Hansa had any right or title what- 
ever to the property. Under these circumstances we are 
clearly of opinion that the plaintiffs were entitled to institute 
a suit under the provisions of section 42 of the Specific Relicf 
Act. 


The only other point that is raised before us is that the 
suit is barred by limitation. It/is ‘said when Moti Rani 
obiained mutation of names and entered into possession that 
the plaintiffs right to bring the suit so far as it is a suit under 
section 42 of the Specific Relief Act arose, and as this was 
done in.1891, the suit is barred by limitation. In our opinion 
this plea cannot prevail. Mutation of names was more or 
less an equivocal act... It might possibly have given cause of 
action, but we consider that when in the year 1908 it was 
specifically declared by Moti Rani that the heir to the 
property was Sheoraji and when we also ‘find that Musammat 
Sheoraji herself asserted this very title, the plaintiffs acquir- 
ed a cause of action sufficient to entitle them to sue in 1908. 
In our opinion the appeal fails on both the grounds, .We 
accordingly dismiss it. 

Appeal dismissed, 
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SIVIL.. GANDHARP SINGH 


IQI. VEVSUS 
are tae HARI KRISHNA AND ANOTHER.* 
ARAMAT N.-W., P. Rent Act (XII of 1881), section g—Sale of occupancy 


SA n . . a . 
JSAIN, J rights in 1838, questioned in 1905—Morteagee selling part of property— 
Cause of action—Forum—Linittation. oi 


R, an occupancy tenant, mortgaged in 1888 his-occupancy tenancy 
to K who held a mortyage over the entire mahal from the zamindars. K 
sold the occupancy plot in 1901r toG. The plaintiffs purchased in 1906 
half of the mortgaged mahal and redeemed the entire property from 
K. They'then in 1908 instituted a suit against G for possession of the 
occupancy plot on the ground that R, being an occupancy tenant, was 
not competent to transfer it. eld, that the N.-W. P. Rent, Act, 1881, 
governed the suit, that the sale of occupancy rights was illegal and the 
vendee’s possession was that of a trespasser, but that K’s derivative pos- 
session during the continuance of the mortgage was that of his mort- 
gagors, and it could not by any act on his part be changed into adverse 
possession. oS 

Held further that the Civil Court was the right forum for the suit, 
and limitation began to run against the plaintifts from the time they 
redeemed the property from K. a 

SECOND APPEAL from a decree of Babu Prem Bihari Lal, 


‘ Additional Subordinate Judge of Mainpuri, confirming a 
decree of Babu Raghunath Prasad, Munsif of Etawah. 


Suit for possession. 


The material facts appear from the judgment. 


CES asiin | 


The courts below decreed the suit, 
Defendant appealed. 

A. H. È Hamilton, for the appellant. 
Sital Prasad Ghosh, for the respondents. 


The following judgment was delivered by 


raramat KARAMAT HUSAIN, j Har Kishan and Bijäi Singh, on 
SERGI, the 31st of March, 1884, mortgaged the entire Mahal of Budh 
Sen, to Mr. Kinlock. Plot 611 was in that Mahal. The 
mortgagee purchased it from Randhir Singh on the 4th’ 
of April, 1888, managed it to be excluded from the'holding of 

* 5, A. No. 440 of I911, 
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his vendor, got the rent of it struck off, and had it entered in 
the Revenue papers as his own grove. Mr. Kinlock, on the 
19th of July, 1901, sold it to Gandharp Singh. On the 25th of 
January, 1906, plaintiff No. 1 purcbased one-half of the 
mortgaged Mahal and redeemed the entire Mahal from Mr. 
Kinlock, The plaintiffs entered into the proprietary posses- 
sion of the entire Mahal on the roth of June, 1906. 


On the 28th of April, 1908, the plaintiffs sued in the court 
of the Munsif of Etawah for possession of the plot. Gandharp 
Singh. defended the suit on the grounds that Randhir Singh 
was the full owner of the plot; that the defendant and his 
predecessor in title had been in adverse possession for more 
than 12 years, and that the suit was not cognizable by the 
Civil Court. 

-.-The court of first instance finding that Randhir Singh was 


the occupancy tenant of plot No. 611, that the Civil Court | 


had jurisdiction and that the suit was not barred by limita- 
tion, decreed the claim. The lower appellate court affirmed 


the decree, finding that Randhir Singh was the a 


holder of the plot. 


. Gandharp Singh appeals to this Court, and the following 
gleas are put forward by his learned counsel :— 

1. The Zemindar cannot claim possession so long as 
the, sale by Randhir Singh has not been set aside. 

2. The Civil Court has no jurisdiction. 


3. The suit is barred by limitation. 


It has been found that Randhir Singh, when he sold the - 


plot to Mr. Kinlock, was the occupancy tenant of the plot. 
The Iaw governing such sales at that time was the North- 
Western Provinces Rent Act, 1881. That Act and not the 
Agra Tenancy Act, 1901, governs the case. The sale under 
section 9 of the North-Western Provinces Rent Act, 188 I, was 
illegal, and the vendee’s possession was that of a trespasser, 
This. was held in ,okAu Ram v. Har Shankar Prasad Singh 
(1), and Madhu Lal v. Sheo Prasad (7). Those rulings 
are -binding on me. Such being the nature of the 
possession of the predecessor in title of Gandharp Singh, 
the zemindar was undoubtedly entitled to sue for ejectment 
(1) [1886] 6 A. W. N., 75. 
` (2) [1890] 10 A. W. N., 162 
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in the Civil Court. It is, however, urged that if the 


possession of Mr. Kinlock was that of a trespasser, twelve 


years’ limitation barred the suit, This is futile. Mr. Kinlock 
was in possession of the Mahal in which the plot- in ques- 
tion was situated as a ‘mortgagee and his derivative 
possession during the continuance of the mortgage was- that 
of his mortgagors. Mr. Kinlock, therefore, by-no act of his 
behind the back of his mortgagors could turn his derivative 
possession into an adverse possession against the mortgagors 
or their representatives. It is on this principle that (1) Lord 
St Leonard in “his Handbook on Property Law” said — It 
has always been laid down that neither the mortgagor nor 
the mortgagee can by any adverse act have the right of 
the. other”; 7th ed., p. 117; that (2) the defendant in /eéchoo 
Sahoo v. Sia tee ullah (1), was not allowed by his wrong- 
ful conduct to disentitle the plaintiff from having the benefit 
of the period of limitation; and that (3) in the Full Bench 


case of Umr-un-Nissav. Muhammad Var Khan (4), the posses- 
. sion of the mortgagee and his representative up to the date 


of redemption was held to be not adverse to the mortgagor 
and his representative. : 


The learned counsel for the appellant contends that-as 
Randhir Singh has been found to be the occupancy ‘tenant 
of the plot No. 611 and as Gandharp Singh i is a vendee from 
Randhir’s vendee, the Zemindar is not entitled to immediate 
possession, inasmuch ‘as he has not ejected the occupancy 
holder Randhir through a Revenue Court. In support of his 
contention he relies on the following remarks in Gulear Singh 
v. Kalyan Chand (8): “A person who sues for possession of 
any immoveable property, z.e. who sues to have another person 
in possession ejected, must, in order to entitle him toa decree 
show that he had himself a right to the immediate possession 
at the date when he instituted his suit, assuming of course 
that his title to possession is denied.” P. qct. 


“The position then stands thus:—At the time when this 
suit was instituted, Baldeo Singh, who had not been ejected 
under Act No. XII of 1881 and who had not transferred the 

(1) [1873] 12 W. R, 13. f "Se 
(2) [1880] I. L. R., 3 All, 24. 
(3) [1893] 1. J. R, 15 All, 399. 
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right of occupancy to any person in whose favour such trans- 


Cn. 
..fer would be effective under section g of Act No. XII of =e 
_ 1881 and who had not relinquished his occupancy right Eai 


in favour of his landlord, was alive and that right of Gandbarp 


occupancy was then a subsisting right vested in Baldeo Har kasha 
singh, Baldeo Singh, and not the zemindar was the person, - rae 
_Who against Gulzar Singh was entitled to possession. Husam, J. 
«The right not being transferable whilst that right gi 
subsisted in Baldeo Singh his landlord, the Zemindar, could 
not. prove a right in himself to the immediate possession of 
. the occupancy holding.” P. 402. 


‘The two rulings of this Court which lay down that a ven- . 
dee from an occupancy- -holder is a trespasser and which are 
binding on me, furnish a complete answer to the point taken 
by the learned counsel. During the course of the arguments 
reference was made to 29 All. 52 and 327, 27 All. 395,30 All. 

' 119,2 A. L. J. R. 119 and 3 A.L.J. R., 226, but in theview 
- Itake it is unnecessary to discuss the above cases. The suit 
bein: against a trespasser, the Civil Court is the right 
` forum, and being brought within 12 years from the date of 
redemption is not barred by limitation. The result is that 
there is no force in the pleas taken and the, appeal is. dis- 

- missed with costs, 


Appeal dismissed, . 





erfi, J. 
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KEDAR SAHU’ 
VEI'SUS 


-BHAGWANTI AND ANOTHER.* 


Specific Relief Act (1 of 1877), section 42, proviso— Consequential ae 
not clatmed— Dismissal of suit. ; 


Where a person is forcibly {turned out of his house he is -entitled to 
claim, in addition to a relief for declaration of his right, a relief as to’ 
possession. Where he only seeks a declaration which the court, in conse- 
quence ofthe proviso to section 42 is unable to make, the “necessary. 
result is that the suit should be dismissed. In.such cases no other e` 
lief can be granted. Kunj Behari v Keshab Lal, L L. R., 28 Bom. pE 


not foilowed. 

SECOND APPEAL from a decree of G, A. Paterson, Esq. h 
District Judge of Benares, confirming a GEENE of Babe 
Murari Lal, Munsif of Benares. art 

Suit for declaration. The courts below decreed the suif; 

Defendant appealed. ' 

Harendra Krishna Mukerji, for the appellant. 

Kalindi Prasad, for the respondents, 

The following judgment was delivered by 

BANERJI, J—tIn my judgment this suit ought to have been 
dismissed as barred by the provisions of section 42 of the 
Specific Relief Act. The suit was for a declaration that a 
half share of a certain house is the property of the plaintiff, 
and that the second defendant had no right to sell the said 
share to the first defendant under a sale-deed of the oth of 
November, 1909. The house originally belonged to one, 
Bhola. He made a gift of it in 1890 to the second defendant: 
Bhairo and to Musammat Sona, the wife of Bhairo, by sagai. 
marriage. Sona made a gift of her half share in favour of the 
plaintiff on the 3rd of April,. 1905. After,-this gift Bhairo’ 
sold the house to the first defendant. The allegation on. 
behalf of the plaintiff is that Sona was the owner of a half. 
share of the house and that Bhatro was not competent to sell 
that half. She alleged that she was in possession and prayed: 


merely for a declaration of her right to a half share, and a; 
° S. A. No. 851 of 1910. 
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further declaration that the sale of that half share could not 
affect her rights. The defendant-appellant pleaded that 
Sona -had been turned out of the house 15 years before the 
institution of the suit, that Bhairo was in sole proprietary 
possession, that Sona’s title had become extinct at the date 
on which she made a gift in favour of the plaintiff and that 
neither Sona nor the plaintiff was in possession. He also 
pleaded the bar of section 42 of the Specific Relief Act. 
The learned Judge has found that Sona was not living in the 
house for upwards of 15 years, but he says that even if she 
was turned out of the house, the possession of her husband 
would not be adverse to her. Holding the view that I do 
in the case, I need not decide this point. I may, however, 
observe, that if, as a matter of fact, Sona was forcibly turned out 
of the house and was not allowed to re-enter it, [ cannot con- 
ceive how this act can be regarded other than an act of adverse 
ownership which would constitute adverse possession. 
However, the learned Judge has found that the plaintiff was 


not in possession, actual or constructive, at the date of the - 


suit. He holds that, although she was not in possession, she 
was entitled to a declaration of her right because she had 
asked in her plaint that the sale-deed “executed by Bhairo 
in favour of the appellant be cancelled, and this was conse- 
quential relief claimed by her. | 


- T cannot agree with the learned Judge. The suit was 
not really one for the cancellation of a document within the 


meaning of section 39 of the Specific Relief Act. As bet- 


ween the executant of the sale deed and the person in whose 
favour it was .executed, it is a good deed. What the 
plaintiff alleges is that in so far asit purports to convey her 
half share, it cannot operate as against her interests, The 
prayer for cancellation of the sale deed is therefore in reality 
aprayer fora declaration that the sale deed cannot affect 
her: interests in the property. Now the proviso to sec- 
tion 42 of the Specific Relief Act is to the effect “that 
no court - shall make a declaration of right where the plain- 
tiff being able to seek further’ relief than a mere declara- 
tion of title omits todo so.” In this case the plaintiff has 
been: ‘found to be out of possession, and therefore she was 
able, if her case is true, to seek further relief than a mere 
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declaration of title, namely, possession of her ‘half share. 
This she omitted to claim. Therefore, having. regard to the 
proviso to section 42 the court skould not have made a 
declaration of her right but should have thrown out her: 
suit. 

The learned Vakil for the respondent urges that the suit: 


` could not be dismissed, and he relies in support of his conten- 


tion on the decision of the Bombay High Court in Kunj 
Bihari y. Keshav Lal Hira Lal U) That case is distin- 
guishable, as there was a prayer in ‘it for an injunction 
which appears to have been the only substantial relief 
which the plaintiff could have got in addition to a dec- 
laration of his right. No doubt, the learned Judges, referring 
to section 42, said, “ Nothing is said here about dismissing 
his suit. All thatis enacted is that no court shall makea 
declaration where the plaintiff being ‘able to seek fur-her 
relief omits to dò so.” With great respect I am unable to 
agree with the learned Judges. The proviso to section 42 
forbids the court to make a declaration’ of title ‘Whete the 
plaintiff can seek further relief than a mere declaration and 
omits to do so. Where, therefore, in a suit the plaintiff merely 
seeks a declaration and that declar ation the court is not 
competent to make in consequence of the proviso to the 
section, the necessary result will be that_no relief will be 
granted to the plaintiff and his suit will be dismissed. If the 
court cannot make the declaration sought, no other relief 
can be granted, and the only result must be a dismissal of the 
suit. In.the present case the plaintiff only seeks a declaration, 
or rather two declarations, first, that she owns a half share in 
the house, and second, ‘that the sale made by the second 
defendant in favour of the first defendant is inoperative’ as 
regards that share. “She does not claim the further relief 
to which she is entitled, namely, possession of the property, 
she being, as found by the.lower appellate court,-out of 
possession. Under these circumstances she is not entitled- to 


the declaration sought and. her suit must fail. I accordingly 


allow the appeal, set aside the decrees of the courts: below 
and dismiss the plaińtiffs suit with costs in all court: 
- + 2 1 Appeal decreed, 
- (Wilrgog] I. L. R., 28 Bom , 567. 2 oe 
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UMRAO SINGH AND ANOTHER CIVIL. 


VErSUS ior 
LACHHMAN SINGH AND ANOTHER, — 
oS z February, 25 
Doctement—Construction— Whether an instrument is testamentary or — 
 non-testamentary—Indian Registration Act (ILI of 1877), section 17— 4, an 
' Effect of non-registration—Practice—Inconsistent views on ihe LORD ROBSON 
- question in the courts below. i SIR ARTHUR 
WILSON. 


-A document, which is plainly intended to be operative immediately MR. AMEER 
and to be final and irrevocable, is a non-testamentary instrument. ALI. 


Held, accordingly, that the document, dated the 23rd of May, 1884, 
iv this case, was a non-testamentary instrument ; and that it was a family 
arrangement and was void as regards immovable property, because it 
was not registered as required by the Indian Registration Act (IIJ of 
1877), section 17. 


. Held, also, that their Lordships were not precluded from considering 
the real question in the case—viz., whether the document was a testa- 
mentary or a non-testamentary instrument—by the conflicting views — 
presented on the question in the courts below by the party raising it. 

APPEAL from a judgment and decree of the court of the 
Judicial Commissioner of Oudh, which reversed a judgment 
“and decree of the court of the Subordinate Judge of Sitapur. 


The principal question for determination on the appeal 
was the right of succession to the estates of Ramkote and 
‘ Hadipur, the last owner of which was Kalka Bakhsh Singh. 

‘There was no dispute as to the rights of the parties to the 
“litigation if it were held that Kalka Bakhsh died intestate, 
and the contest was confined to a decision as to which of 
several documents propounded was his last will and oper- 
‘ative in law to regulate the succession. l 
After the cọnfiscation of all proprietary rights in Oudh 
the second summary settlement of the villages constituting 
the Ramkote estate was made with Kalka Bakhsh to whom 
a sanad was subsequently granted. The Government also 
conferred on him two villages constituting the Hadipur 
estate in recognition of loyal services. On the passing of 
Act I of 1869, hisname was entered in. Lists 1, 4 and 6, 
63 
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prepared under the provisions of section 8 of the said ‘Act, 
with the result that Kalka Bakhsh was til] the date of his 
death the absolute owner of the property in suit, 


Kalka Bakhsh died on the 14th October, 1893, leaving 
him surviving his eldest son, Umrao Singh, his third’ son, 
Baldeo Bakhsh, and his two grandsons, Lachhman Singh 
and Bharat Singh, the sons of his second son, Pirthipal 
Singh, who had died in the year 1892, 


On the 9th January, 1862, Kalka Bakhsh executed a 
document in the terms following :— 

‘As the British Government has conferred on me generation after 
generation the proprietary right in Ramkote estate, therefore I wish and 
file this application that after my death, Umrao Singh, the-eldést-son 
(sic) my estate should continue in my family undivided in accordance 
with the custom of Rajgaddi, and that the younger brothers should _be 
entitled to get maintenance from the Laddt-nashin” 


~ ~ 


With this document Kalka Bakhsh presented a petition 
stating that in accordance with the orders of Government 
he submitted his will to the authorities. 


Both courts in India, following the decision of their 
Lordships of the Judicial Committee in ` 


Hurpershad v, Sheo Dyal, L. R., 31. A., 259. 
Haidar Ali v. Tasadduk Rasul, L, R., 17L A,8 2: 


t 


had held that the said document operated asa valid Ta of 
the estate to Umrao Singh. 


Kalka Bakhsh and bis son, Pirthipat Singh, were for 
many years on inimical terms. On the rsth May, 188.4, 
Kalka Bakhsh presented a petition to the Deputy Com- 
missioner of Sitapur, praying that the arms in possession , of 
Pirthipal Singh might be taken away; and on the 16th 
May, 1884, presented another petition charging his son’ with 
offences under sections 352, 448 and 506 of the Indian 
Penal Code. Having regard to the positions of `the 
parties the Deputy Commissioner deputed two persons, 
named Jote Singh and Ratan Singh, to try and’ effect a 
settlement. On the 23rd May, 1884, they went to. Ramkote, 
remonstrated with both parties, and decided on a zodus 
vivendi. They then drew up a document, which was execut- 
ed on the same day by’ Kalka Bakhsh, anc is set out ix the 
judgment of their Lordships, ` ' bees ea Ce 
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On.the 15th of February, 1886, Pirthipal Singh instituted 
a suit in the court of the Subordinate Judge of Sitapur to 
recover arrears of maintenance and a sum of money equal to 
the amount alleged to have been given by Kalka Bakhsh to 
his “ youngest son, Baldeo Bakhsh. On the 25th August, 
£886, the Subordinate Judge dismissed the suit, on the 
groutid that the agreement evidenced by the said document 
required registration, and as the document had not been 
registered, it was not valid under the Indian Contract Act 
(TX of" 1872), section 25. 

__ On-the 3rd May, 1892, Kalka Bakhsh instituted a suit in 
thie court of the Subordinate Judge of Sitapur for cancellation 
of, the said document. Pirthipal Singh died before the first 
hearing of the suit, and it was in consequence withdrawn, 


‘-On- the 4th October, 1893, Kalka Bakhsh executed 
another will devising his estate to his two surviving sons, 
Umtao Singh and Baldeo Bakhsh. 

a “Kalka Bakhsh died on.the 14th October 1893 ; and after 
the. usual dispute`to obtain registration in the Revenue 
records, the Deputy Commissioner of Sitapur made an order 
onthe 14th-May, 1894, directing the entry of Umrao Singh’s 
name for one-third of the estate, Baldeo Bakhsh’s’ name for 
another one-third ; and the names of Pirthipal’s sons, Lachh- 
man‘Singh and Bharat Singh, for the remaining one-third. 

On the 20th June, 1894, Umrao Singh transferred his 
ee in the éstate to his brother, Baldeo Bakhsh. 


'" Umrao Singh — and Baldeo Bakhsh instituted the suit 
giving rise to this appeal in the court of the Subordinate Judge 
of Sitapur on the 30th September, 1905, to recover possession 
from Lachhman Singh and Bharat Singh of the one-third 
share i in the estate of which possession had been’ granted to 
them by the revenue authorities. They based their title 
either on the will, dated the oth January, 1862, or on the 
will. executed by Kalka Bakhsh on the 4th October, 1893. 


_»,The-defence was that the document of 1862 was not a 
will, that on the 4th October, 1893, Kalka Bakhsh was 
riotof sound disposing mind ; and claimed that the document 
of the 23rd May, 1884, was a family arrangement and effec- 
tive disposition of the-estate,, .. .. 0... Be ad 


a 
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CIVIL, The Subordinate Judge decided that the document, dated 
oe the 9th January, 1862, was a yalid testamentary devise of -the; 
n estate; that the document, dated the 23rd May, 1884, was: 
ji Singh obtained by undue influence; and that the execution of: the 


Sia will of the 4th October, 1893, was “not very clear to his 
mind.” He accordingly made a decree in favour of the 
plaintiffs, iM : 
The Judicial Commissioner affirmed the findings of-the: 
subordinate Judge as to the wills of 1862 and 1893. . As tọ. 
the document of 1884 they were of opinion that execution - 
was not procured by undue influence, that it was testament- 
ary in its nature, that it had not been revoked, and. that it 
operated as a valid devise to Pirthipal Singh, the benefit of 
which passed on his death to his sons, In the result they. 
reversed the decree of the Subordinate Judge and made a 
decree dismissing the suit with costs, 


i The plaintiffs appealed. 


De Gruyther, K. C. (S. A. Aygin with him), “for the. 
appellants :—If Kalka Bakhsh had died intestate, the ‘res: 
pondents would succeed under Act I of 186ọ, section 23 
But we contend that the document, dated the gth-of January, 
1862, is a will, as held by the courts in India. 3 Do fa ten 


[Sir Robert Finlay, K. C.:—Both Courts have held that, 
it is a will, and I cannot contend that it is not a will i in law] ` 


There was enmity between Kalka Bakhsh and Pirthipal, 
The latter was charged under sections 352, 448 and 506 of the 
Indian Penal Code. The document, dated the 23rd May, 1884, 
was a compromise; The evidence shows that there was no 
intention on the part of Kalka Bakhsh to make a will, That?’ 
deed was not intended at the time of its execution to operate. 
asa will. It was not revocable and operated at once, Its 
effect was not postponed. It is not, therefore, a will ; 

In the Goods of Robinson, [1867] L. R., 1 P. & D., 384. 


[Sir Robert. Finlay, K. C. referred to the plaint, and con- . 
tended that the point was not open.] vast, 

The plaintiffs said that it was a will, and the edas 
said that it was not. E 


[Sir Robert Finlay, K, C. i~No issue was raised) eee 
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‘Phe :plaintiffs are not bound by an admission of a point 
of law, nor are they’ precluded from asserting the contrary’, 
in -order to.obtain. the relief to which, upon a true legal cons- 
truction of the document, ‘they may appear to be entitled : 

` Tagore. ‘Tagore, [1872] L. R. I. A. Supp. Vol. 47, at p. 71. 


“tt is submitted that it is not a wil. But if it is held that 
it isa valid will, the respondents are entitled to succeed, 
becduse they would take the share of their father under the 
Indian Succession Act (X of 1865), section 96, which applies 
to this’case under the Oudh Estates Act (I of 1869), section 
po fst 

~ If'it is an agreement, it ought.to have been registered, 
‘and as it was not registered within 4 months from the date 
of its execution, it cannot affect the immovable property : 


a Ee 


| "The Indian Registration Act (UI of 1877), sections 17, 23 and 49. 


- As an agreement it is clearly invalid. Under the ordi- 


nary Hindu law, the devise to-Pirthipal would lapse on his 


death, and it is only under the Indian Succession Act that 
his- sons woùld take his share. 


; Pirthipal had no claim on Kalka, from whom the docu- 


ment was extorted by coercion. There was no consideration 
for it, ‘The circumstances here constitute undue influence, 
and ‘the document, “if held to be a will, is invalid. For what 
is undue influence, see 


“Haly. Hall, [1868} L. R, 1 P. and D., 481. 


E Robert Finlay, K. C., and Ross, for the respondents, :— 
The instrument, dated the 23rd of May, 1884, was acknow- 
ledged before the Deputy Commissioner as an award and 
was-not obtained under undue pressure or influence : 


“Thakur Ishri Singh v. Baldeo Singh, [1884] 1 L. D 11 L A., 135, at 
pp. 143 and 144. 

The point thatit is void as far as it affects the immovable 
property for want of registration as required by the Indian 
Registration Act (III of 1877), section 17, was not raised in 
the -courts-below, and is not now open. to the appellants. 


The suit of Pirthipal in 1886 was instituted to enforce the 


part of the:-decument: relating ta maintenance, and his suit 
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was dismissed on the ground that it is not enforceable,as it 
was executed without consideration : i 
The Indian Contract Act (IX of 1872), section 25. 
The portion of the instrument relating to testamentary, 
disposition was not under consideration in that suit. 


Kalka Bakhsh could have revoked the testamentary -part 

of it under the Indian Succession Act (X of 1865), section 57; 

which is applicable in this case by virtue of the .Oudh 

Estates ‘Act (I of 1869), section 19. The document is not a. 

contract, but a will. . It complies with the definition : of, 

a “will” as defined by the Oudh Estates Act (I of 1869) 
section 2. It has all the characteristics of a will : . 
Thakur Ishri Singh v. Baldeo Singh, (1884] L. R., 11 L A. 135. 
Musammat Lali v. Murli Dhar, [1906] L. R., 33 L A., 97. 


It is set up as a will and has been treated as a will by the’ 
appellants, who cannot now contend that it is not å will. ‘In 
Tagore v. Tagore (1), relied upon the question under con= 
sideration was one of pure law. If the question. here. were 
purely a question of law, the point would be open: — But - the’ 
question here is not one of pure law, and the point — 
open, A 

[Lord. ROBSON :-—What edendi could be given J , ya 

Sir Robert Finlay, K. C.:—J am not in a position to say.. 
But raising the point here for the first time deprives the | 
parties of any opportunity of giving such evidence as they 
might desire to give. This ground is not taken as one of the 
grounds of appeal to the Privy Council. 

[Lord | MACNAGHTEN.:—All the circumstances are here] 


If there i is any possibility of giving any evidence -on a 
point, it should not be allowed to be raised here. 


[Lord MACNAGHTEN : The real question is, whether the. 


instrument is testamentary. ] Lie 
It is submitted that ít is so. 
De Gruyther; K. C, in reply, further referred -to the Indian | 


The judgment of their Lordships was delivered ay 7 ae 

LORD MACNAGHTEN.—This is an appeal from a decree of- 
the’Court of the Judicial. Commissioner of. Oudh, reversing 
the decision.of the Subordinate Judge of Sitapur, > 2°: lin: 
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i ‘The disputes between the parties relate to the. right of 
succession to one-third of the estate of Ramkote, of which a 
Hindu gentleman, named Kalka Bakhsh Singh, was the last 
‘owner. 


„dn .the course of the .discussion. before this Board the 
controversy was reduced to two questions only— . ` 


“A Was a ‘certain document’executed by Kalka Bakhsh 
on the 23rd-of May, 1884, a testamentary or a non-testamentary 
instrument-? 

ae 2.) Is that question now open having regard to the course 
as the proceedings i in the courts below? 


After the confiscation of Oudh the second Summary Settle- 
ment of the Ramkote estate was made with Kalka Bakhsh. 
He obtained a sanad from.the Government. His name was 
entered. in -lists 1, 4, and 6, prepared under the provisions: of 
section 8 of Act I of 1869. And he remained absolute owner 
of the property until his death. 


 -“ Kalka ‘Bakhsh died on the 14th of October, 1893. He had 
three sons, Umrao Singh, Pirthipal Singh, and Baldeo Bakhsh. 
Pirthipal_Singh died in his father’s life-time, leaving two sons, 
who-were defendants in the suit and are the respondents t to 
this- appeal, 


“On the gth of January, i862, Kalka Bakhsh, in zonan 
with the directions issued by the Government, declared that 
after his death his estate should continue in his family undi- 
vided; in accordance with the custom of Rajgaddi, and that 
the younger brothers should be entitled to maintenance. 


It is not disputed that this declaration was a valid testa- 
mentary disposition by Kalka Bakhsh of his estate in favour 
of his eldest son. 23 


Kalka Bakhsh and his second son, Pirthipal Singh, were 
on “bad terms, so much so, that Pirthipal Singh threatened 
personal violence to his father, and Kalka Bakhsh commenced 
criminal proceedings against his son. The quarrel, however, 
was for the time compromised by the intervention of two 
friends of the family,’ Jote Singh of Bihat and Ratan Singh of 
Rojah, At their-instance the following document was drawn 
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up and signed by Kalka Bakhsh in their presence on the 23rd 
of May, 1884 :— 

“This sanad is executed by me, Thakur Kalka Bakhsh, talukdar of 
Ramkote. For Pirthipal Singh, who ts my son, 1 fix Rs. 300 annually, 
so that he may maintain himself. Besides this, whatever I may give I 
will give equally to the three sons, except provisions, which they may 
take from my godown (4o¢kar). He may take 6 annas in kharif (crop) and 
10 annas in rabi (crop) out of my treasury (/akwi/). The marriage and 
gauna expenses of the sons and daughters shall be borne by me. -After 


me the three sons are to divide the property, moveable and immov eable. 


This bas been settled through the mediation of Thakur Jote Singh of 
Bihat and Thakur Ratan Singh of Rojah.” 

Kalka Bakhsh, though he executed the document without 
demur, did not comply with its terms, if, indeed, he ever 
meant’ to do so. In February, 1886, Pirthipal singh, who 
apparently was then in destitution, brought a suit to recover 
arrears of maintenance and a sum of money equal to an 
amount alleged to have been given by Kalka Bakhsh to his 
youngest son, Baldeo Bakhsh. The suit, which was’ founded 
ou the instrument of May, 1884, was dismissed by the Subor- 
dinate Judge, and the dismissal was affirmed. on appeal, 
except as regards arrears of maintenance then due, amounung 
to Rs. 412-8-0. 

In May, 1892, Kalka Bakhsh brought a suit for cancella- 
tion of the instrument of May, 1884. Pirthipal, however, died 
in November, 1892, before the suit could be heard, and it was 
consequently withdrawn. 


After Kalka Bakhsh’s death there. was the usual quarrel 


as to registration in the Revenue records. On the 14th of 


May, 1894, the Deputy Commissioner of Sitapur, without’ 
pronouncing any opinion on the questions in dispute, made 
an order directing the entry of one-third of the estate in the: 


‘name of Baldeo Bakhsh, and the remaining third in the 


names of PirChipal’s two sons. 


Umrao Singh then transferred his interest in the estate to 


-his brother Baldeo Bakhsh, and. they brought this suit ag 


co-plaintiffs to recover the one-third of Pirthipal Singh. They 


.relied mainly on a will alleged to have been executed on the 


4th of October, 1893, up to which date, as they contended, the 
testamentary instrument of the oth of January, 1862, was in 
force. They asserted too that the instrument of the 23td of 
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May, .i884, was obtained from Kalka Bakhsh by undue in- 
: fluence, and was wholly inoperative. 


~ The ‘Subordinate Judge gave effect to the plaintiffs’ claim 
-except so far as it was founded on the alleged will of October, 
-1893. -He decided against them on the issue as to the validity 
of that document, stating that the execution thereof “was not 
very “clear to his mind.” .The decree was made without 
costs. 


On appeal the Judicial Commissioners affirmed the findings 
of the’ Subordinate Judge in regard to the will of 1862 and 
the alleged will of 1893. But as regards the instrument of 
1884 they held that its execution was not procured by undue 
‘influence, -and that it operated as a valid devise to Pirthipal 
Singh, thebenefit of which passed on his death to his two sons. 
‘In’ the result they reversed the decree of the Subordinate 
Judge and’ dismissed the suit with costs. 


Their Lordships agree with the Court of the Judicial 
"Commissioner i in thinking that the’ instrument of 1884 was 
not procured, by undue influence. Indeed, there seems to be 
no. ground whatever for such a suggestion. On the other 
hand, it seems clear that that document is a non-testament- 
ary instrument. It was a family arrangement arrived at by 
“the mediation or arbitration of two gentlemen, who were 
old friends of the family, and interested in maintaining its 
honour. It was plainly intended to be operative immediately, 
and to be final and irrevocable. It fails of effect simply 
` Because it was not registered, as required by the Registration 
“Act IE of 1877, section 17. It is therefore void ds regards 
‘immovable property. 


“AS regards the second question their Lordships must hold 


“that they are not precluded by what took place in the courts _ 


below from considering and determining the real question 
in the case. In the courts below neither party pursued a 
‘consistent course. ` As long as the question of the validity of 
“the ‘alleged will of the 4th of October, 1893, was undetermined, 
‘the appellants ‘contended that the instrument of May, 1884, 
was ” testamentary, while the defendants contended that it 
‘Was “A settlement and not a will. As soon as the alleged 
will, of 1893 . was successfully impeached, “the defendants 
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maintained that the instrument of 1884 was a will and-not 
a settlement, and the appellants changed their attitude: 
Their Lordships think that, notwithstanding the conflicting 
views presented by the appellants in the courts below, they 
are bound to give effect to the real character of the instru- 
ment. At the sa:me time they consider that the appellants, 
though successful in the result, ought not to be allowed 
costs on this appeal or any costs in the courts below. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal ought to be allowed and the decree of the 
Subordinate Judge restored, and that any costs paid under 
the order of the Court of the Judicial Commissioner ‘must be 
returned. There will be no costs of the appeal. a 

T. L. Wilson and Co. : Solicitors for the appellants. 

Young, Jackson, Beard and King: Solicitors - for :the 
respondents. a 
Appeal allowed. 


* . 
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BHAWANI KUNWAR 


VErSUS 


HIMMAT BAHADUR AND ANOTHER. 


Onus of proof—Aindu Law—Payment i, wife of her husbands debts 
during his life-time— Liability of husband to pay the monies so paid— 
Alienatiin of husbands property by widor — Suit to set aside aliena- 
tion. 

A Hindu widow alienated some immovable property, which had 
descended to her from her deceased husband. After the death of the 


aintitfs, who succeeded to the estate of the deceased hus- 
ellant, who was the assignee 


~~ 


band as his reversionary heirs, sued the app 
of the alienee, to set aside the alienition. The appellant supported 
the alienation alleging that the widow bad paid the debts of her hus- 
band during his life-time, and the alienation was made by the widow to 
discharge the debt due from her late husband to herself on account of 
the payment so made. i C 
Held, that the onus lay upon the appellant to prove that there was 
an obligation on the part of the husband or his estate to pay the, monies 
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which were paid by his wife ; and the ozs not having been discharged, 
the alienation must be set aside. 
Himmat Bahadur v. Bhawani RONUA, (1908] I. L. R., 30 All., 352, 


affirmed. 
APPEAL from a judgment and decree of the High Court at 


Allahabad which set aside a decree of the Subordinate 
Judge of Shahjahanpur. 

The main question for determinationin the appeal was 
whether a sale deed, dated the 30th of September, 1890, was 
binding upon the respondents, whose names appear at the 
end of the following pedigree, as the sons of Saraswati 
Kunwar, who was the daughter of Musammat Mulo 





Kunwar :— š 
KHUSHWAKT RAILI. JIWAN SAHAI, 
es SEEE 
| | 
Ishri M henra Ram Indar Tirbeni 


Sahai. ` Sahai, Sahal. 
defendant (2.) 


a. Lal. | | 


Wee. cay call 
wile Lal. Mist Lal. Chote Lal. Jawahir Lal. 








Mulo Kunwar= | 
Nityanand, died | 

sa rat Raj uy Ram Bahadur. Siler Dhum Bahadur, 
167 Bahadur, 





Madan ease defendant (3). 

defendant (5). Dawand Baha- 

dur, defendant 
(4) 





Naraint Kunwar, er —@E He was married to 
died without issue Kunwar, 
in 1889. died 25th 
March, 1902. 


a ae 


el eee 





| 
Himmat Bahadur, 


plaintiff. plaintiff. 


The material facts of the case, as alleged by the eer | 


ne; may be stated as follows :— 
` One Ishri Parshad, a resident of Bareilly, was the owner 


of considerable property. : He had a son, named Sohan Lal, 
who died without leaving male issue. On the death of the 
latter his widow obtained possession of his estate, which, after 
her death, passed into the eer of his daughter, Malo 
Kunwar, -= - : 


Bakht Bahadur, © 





Bhawani 
Kunwar 
v. 
Himmat 
Bahadur. 


Bhawani 
Kunwar 
v. 
Himmat 


Bahadur. 


476 - PRIVY COUNCIL. [A E. PeR: 


Mulo Kunwar was married to one Nityanand, by- whom 
she had two daughters, named, Saraswati Kunwar, the mother 
of the respondents, and Naraini Kunwar. Nityanand. died -in 
1878, and Mulo Kunwar, his widow, succeeded, to the estate 
of a Hindu widow in the property left by him. 


eae Aaa 

Naraini Kunwar died in 1889, Saraswati Kunwar on the 
25th March, 1902, and Mulo Kunwar on the 28th of February: 
1907. The appellants thus became the owners of the proper- 
ty of their maternal grandfather, Nityanand. ! 


In August, 1882, one Muhammad Ali Khan obtained 
two decrees for Rs. 23,348-3-0, and Rs. 17,300, respectively, 
against the said Ishri Pershad and his brother, Khemanand. - 


These decrees were executed against Ishri Pershad’ ‘and 
Khemanand, and after their deaths, against the heirs ‘upto 
1866, and the properties belonging to the judgment-debtors 
were sold by auction. It was found, however, thatin execu- 
tion of these decrees the decree-holder had realised a sum 
larger than the amount due under them. A suit was ‘insti- 
tuted to ascertain the excess, and eventually the High Conr 
in 1869, fixed the sum at Rs. 41,600. i 2 n 


The heirs of Ishri Pershad and Khemanand then institut- 
ed proceedings to recover the money from the property of 
Husaini Begam, a daughter of the said Muhammad Ali Khan. 
On the 20th of September, 1877, a village, named “Parewa, 
belonging to her, was sold, and purchased for Rs:. 52,000: ‘by 
one Mir Ahmad. After'the confirmation of the ‘sale, Mulo: 
Kunwar, the heir of Ishri Pershad, and the heirs of :Khema-: 
nand, and one Ram Sarup, the assignee of the interests. of 
two of the heirs of Khemanand, realised Rs. 49,107-out-.of. 
the sale proceeds of the village, Parewa, on the 27th and 
28th November, 1877, and deposited the same in the. firm. 
of Jadon Rai and Baldeo Pershad, which was owned by. the 
said Ram Sarup. 


Out of the sum so deposited, Mulo Kunwar withdrew. 
sums amounting to Rs. 21,475 by instalments, and -of the 
moneys so received she applied Rs. 17,612 to the payment: 
of the debts due by her husband, Nityanand, in his life-time. 7 

' As the result of a suit brought by one Altaf -Ali Khan, 
the sale of the village Parewa was set aside -on the. 30th of: 
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Janiary, 1878, and thereupon Nur Ahmad applied to the 
éourt for- the return’of his purchase money. His application 
was granted on the 20th of December, 1878, and he then 
proceeded’ against’ the property which Mulo Kunwar had 
inherited from her father and her husband. 


‘it Nur Ahmad realised a part of his claim, but a balance of 
Rs, 21,967-6-6 remained due to him, for the payment of 
which sum Mulo Kunwar was held to be liable. This, at the 
instance of Mulo Kunwar, was paid by one Jiwan Sahai, to 
the sons of Nur. Ahmad in May, 1885. 


_.“Mulo Kunwar thus incurred a debt to the said Jiwan 
Sahai, and, to pay it, she, on the 30th September, 1890, sold 
to him, for Rs, 17,665, the property in suit, consisting of 
shares i in two villages, ele esnips Malsai and Deora 


tora 


108 hie di of February, oe PR Sahai and Banke 
Bihari Lal, a co-sharer of his, sold the whole of the village 
Yusufpur and two-thirds of the village Deora Shekhpur 
to Bhawani Kunwar, the present appellant, for Rs. 30,000, 
The property sold included the property in dispute, and 
the share of Jiwan Sahai in the sale proceeds was 
Rs. »17,400. Bhawani Kunwar paid Rs. 15,000 of the 
purchase money at the time of the sale, and by a deed, 
dated the 11th of February, 1892, hypothecated the property 
to Jiwan Sahai, to secure the payment of the balance, From 
timè-'to time she paid portions of the mortgage debt with 
interest, and, after the death of Jiwan Sahai, in 1893, eventu- 
ally deposited Rs, 5,456-10-3 in court for payment to his 
Sa 


On the 12th of December, 1904, the respondents, as 
plaintiffs, brought the present suit, and in their plaint, after 
reciting the points above' mentioned, they stated that they 
were the heirs of their maternal-grandfather, Nityanand, and 
that the sale ofthe property left by Nityanand, was made 
by Mulo Kunwar without legal necessity, and was, therefore, 
void‘as against them, and that they were entitled toa decree 
forpropfietary possession thereof. They also alleged that 
for.the payment of Rs, 21,815- -6-6 the heirs of _Khemanand 
alone: were liable; , 
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The said Bhawani Kunwar was made the principal 
defendant in the suit, and in her written statement, -dated 
the 28th of February, 1905, she pleaded (enter alia) that 
the heirs of the said Jiwan Sahai were necessary parties 
to the suit; that the suit was barred by limitation, and by the 
principle of estoppel ; that the debts due by Nityanand were 
paid out of the sale proceeds of the village Parewa, and that 
Mulo Kunwar was entitled to sell the property of Nityanand 
to discharge his debts ; that the said sale of 30th September, 
1890, was binding upon ‘the plaintiffs ; that the plaintiffs and 
the said Jiwan Sahai were the members of a joint Hindu 
family, and, as such, were benefited to the extent of the funds 
realised by the sale effected by Jiwan Sahai, and the plain- 


tiffs were, therefore, bound by that sale. On the 30th of 


March, 1905, the heirs of the said Jiwan Sahai were made 
parties to the suit as defendants. 


The Subordinate Judge dismissed the suit, 


The High Court held that the plaintiffs, as heirs of Nitya- 
nand, were entitled to have the sale ofhis property to Jiwan 
Sahai set aside, but that the plaintiffs, as members of a joint 
Hindu family, for the common benefit of which the whole 
consideration of the sale by Jiwan Sahai was brought into the 
common purse of the family, were liable to refund the whole 
of it to Bhawani Kunwar. 

Inthe result, the High Court allowed the appeal, set aside 
the decree of the Subordinate Judge, and ordered that the 
plaintiffs should obtain possession of the property in dispute, - 
provided that they deposited in court, for payment to Mu- 
sammat Bhawani Kunwar, the defendant No. I,a sum of 
Rs.17,400 on or before the ist of November, 1908.. For a full |. 
report of the judgment see 


Himmat Bahadur v. Bhawani Kunwar, [1908] I. L. R., 30 All., 352. 
Defendant No. 1 appealed. 


WW. A. Rartkes, for the appellant: It is the duty ofa 
Hindu wife to pay her husband’s debts, and when she pays. 
them, she becomes his creditor. After the death -of her 
hasband, she is entitled to retmburse herself and to sell her- 
deceased husband’s property, which has descended: to her, for 
that purpose. It shows that there was necessity for alienation: 
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in:this‘case. The respondents, who object to the alienation, 
are the sons of the deceased husband’s daughter, who consent- 
ed to the alienation. The daughter was the next reversioner 
at the time, and when an alienation is made with the consent 
of the next reversioners, it is binding on the actual reversion- 
ers: aa 
` Succaram Morarji Shetay Ax Kutidas Kaltanji, [1894] I. L. R, 18 
Boin., 631. 

Chimnaji Govind Godbole v. Dinkar Dhondey Godbole, [1886] 1. L. R., 
11 Bom , 320. i i 

Karim-ud-din V.. Gobind Krishna Narain, [1909] l. L. R., 31 All., 497. 

Raj Bullubh Seny. Oomesh Chunder Roos, [1878] 1. L. R., 5 Cal, 44. 


L. De Gruyther, K. C., and G. E. A. Ross, for the respon- 
dents :—The daughter was joined in the alienation because 
certain properties were held in her name as a denamidar. She 
had no interest in them adverse to that of the widow. The 
deed of sale conveys only the property left by Nityanand. A 
widow is authorised to discharge her deceased husband’s debts 
on .religious grounds, and in order to justify any alienation 
made to pay them, it must be shown that he died in debt : 


. Mayne on Hindu Law and Usage, (7th Ed.), p. 850, section 633. 


_[Mr. AMEER Ali:—lf the debt is due to the wife, should 
she, when she becomes a widow, not discharge it ?] 


She should, if it is found that her deceased husband died 
indebted to her. The burden of proving such an indebted- 
ness is on the appellant : 

Sham Sundar Lal v. Achhan Kunwar, | 1898] L. R, 25 L A., 183, at 
p. 191. 

But here Mulo_ Kunwar discharged in fact the liabilities 
incurred by her husband for the benefit of her own estate, 
which she inherited from her grandfather. This did not 
make her. a creditor of her husband. Again assuming that 
she paid, her husband’s debts, such a payment does not imply 
a contract on the part of her husband that he should repay 
the amount The mere fact of the payment by the wife of her 
husband’s debts does'‘not imply in law a contract that the 
husband is bound-to repay the amount to his wife. It is 
contended that the consent of the daughter to the alienation 
is binding on the respondents. ‘But the daughter had only 
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a life interest, and the consent to be binding on them must 


be the consent of a male reversioner. 
W. A. Ratkes, replied. 
The judgement of their Lordships was delivered by 


LORD MACNAGHTEN.—The facts of this case are very 
complicated in detail, but it seems to their Lordships that 
judgment can be given in a single Sentence. 


The appellant has not proved that there was any obliga- 
tion on the part of Nityanand or his estate to pay the monies 
which were paid by his wife. The obligation lay upon the 
appellant to prove that there was such liability, and. she has 


not satisfied it. 


Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed, and the appenant wi 
pay the costs. 


T. C. Summerhays and-Son: Solicitors for the appellant, 


Ranken Ford, Ford and Chester : 


Solicitors for the res- 
pondents. f 


J. M. PARIKIL Appeal dismissed. - 
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MAHOMED JAN 
VErSUS 


BISHUN SINGH AND OTHERS. 


Contract Appropriation— Revenue Saule—Revenue Sale Law (Act XI 
of 1859)—Sale without jurisdiction—Arrears of Revenue—Payment 
and receipt of revenue for a particular kist—Suhbseguent alteration 
of the appropriation by ee Revenue Authorities—Indian Contract 
(Act IX of 1872.) , DE : 

it requires no statutory provision to show that when money has ten 
paid to satisfy a particular account, and received for and appropriated, 
to that account, it is not in the power of-one of the parties to’ the trans- 
action, without the assent of the other, to vary the effect of. the trans- 
action by altering the appropriation in which both originally concurred. 
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_? Accordingly, where the appellant, from whom land-revenue was due CIVIL. - 
for two &isfs, vizs., the September, 1901, Aés¢and the January, 1902, istí, E 
paid in on the 13th January, 1902, to the Treasury a sum of Rs. 73, Igil. 
appropriating that: payment in the document which accompanied the ,, emed Jan 
payment. to-the Government to the January 4és/, and the payment was v. 
received and accepted to that account, but the officers of the Treasury Bishun Singh. 
subsequently appropriated the sum paid, in the first place to the satisfac- n 
tion of the September, 1901, £zs/, and then, as far as the money would re” 
go, towards the January, 1902, Aésé/, the result being, according to such 
a method of accounting, to have a sum of Rs. 16-12-2, still due in respect a 
of, the’ January kist, and the Collector subsequently, on the 26th March, 
1902, sold the- property in suit under the provisions of the Revenue . --. 
Sale’ Law (Act XI of 1859), in respect of the amount so appearing due a 
of the January kist. : on 
Held, that the money in question was expressly paid to satisfy the 
January ‘4/7, and it was received and acknowledged on that account, 
that no arrears in respect of the January 4£/s/, were due at the date of 
the sale ; ; and that, therefore, the sale was without jurisdiction and must 
beset aside. l 
Gange Bishen Singh x. Mahomet Jan, [i906] LL.R., 33 Cal., 1193, 
reversed. 
‘Quaere, whether the provisions of the Indian Contract Act (IX of 
1872) relating to the appropriation of payments might have had a bear- 
ing upon..thé.case, if the parties had not by their own actions placed 
the matter beyond doubt. 
APPEAL from a judgment and decree of the High Court of 
Judicature at Fort William in Bengal, which reversed a 
judgment and decree of the Subordinate Judge of Chapra. 


| The plaintiff-appellant brought the present. suit for 
setting aside a revenue sale held on the 26th March, 1902, for 
alleged default of Government revenue under the provisions . 
of the sales of land for arrears of revenue Act (X1 of 1859), 
The principal question for determination on the present 
appeal related to the validity of thé said sale. 


4 


The facts, so far as they are material for this report, werc 
as-follows :— 

Where is-a revenue-paying estate, Khawaspur, Touzi 
No: 1692, in’ pergunnah Barai, district Chapra. The plaintiff 
Was one. of the recorded proprietors of an Ijmali Kalam of 
3 ajina odd. in’the said estate, but his account was separate 
from the other joint proprietors. At the time of the June 
hist 1901, RS. 1438-13 -g was due from the latter on aceount 
of Government pene and the said I jmali Kalam was, there- 
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fore, put up for sale on the 16th September, 1910: Nö`bid 
was offered, and consequently the Collector made *an ‘order 
under section 14 of Act XI of 1859, declaring that the: entire 
estate would be sold unless some recorded propriétot;, other 
than the defaulters, paid up the arrears, Pla een ae 
The plaintiff paid the arrears due on the 1 7th September, 
1901, and was declared the purchaser of the Ijmali Kalam. “A 
sale certificate was given to him on the 8th February, 
1902. In the meantime, between the sale and. the sale 
certificate, Aés¢y of revenue became payable in respect, of the 
property in September, 1901, and January, 1902. The,plain- 
tiff paid Rs. 73 on the 13th January, 1902, appropriating it 
in the chalan to the January account. The Treasury gave 
him a receipt showing that the amount was accepted on, the 
January account. [n the account books the amount was, 
however, credited to the instalment uf September and Janu- 
ary Aistis. The result was that the September fzs¢ .was 
fully satisfied, and there was a balance of Rs, 16-12-2 due on 
account of the January Ass. | The property in question was 
put up for sale in respect of the amount so appearing , due 
un the January 4és¢, and March 26, 1902, was fixed for the 
sale. ee i 
On the 11th March, 1go2, a petition on behalf of the 
‘plaintiff was presented to the Collector stating that the TEVE- 
nue had fallen in arrear “by mistake,” and prayed that the 
property be released-from sale on receipt of the amount due. 


: The, Collector thereupon ordered that the arrears be paid 
up by the 25th March, 1902. The plaintiff alleged that the 
Collector's office was closed on that day and that he was 
unable to pay the amount. The sale was duly held on -the 
26th March, 1902, andthe property was sold to the defen- 
dant, Ganga Bishun Singh. 


The plaintiff unsuccessfully appealed tu the Commissioner 
tu set aside the sale under section 25 of the said Act. 

The said Ganga Bishun Singh subsequently transferred 
a half-share of the purchased property to the other two 
defendants. ; SR 


On the 7th August, 1903, the plaintiff instituted the pre- 
sent suit against the three defendants . for amendment of 
the said sale andl for pussession of:the property sold. The 
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:defendants _ filed a written statement raising several pleas, CIVIL 

which are not material for this report. = oun 

_ The Subordinate Judge held that although the plaintiff => 
Mahomed Jan 


was liable for the instalments of September, 1901, and Janu- ee 
ary, 1902, the date of payment was the next. 4zs7 day after Bishun Singh. 
the, 8th February, 1902, the date of the sale certificate, namely, 
the 28th March, 1902. He held that the Collector had no 
jurisdiction to sell before that date. He accordingly set aside 


pie sale and.decreed the suit with costs and mesne profits. 


? The High Court reversed the décree. 
-(2-for’a full report of the judgment see Ganga Bishun Singh 
“y, Mahomed-Jan(*). 
`- ».The-plaintiff appealed. l 
P: DeGruyther, K. C, and jf. M., Parikh, for the 
appellant: The appellant, on the 17th September, 1901, paid 
‘thé arrears and applied for the purchase of the property in 
suit. © He was declared purchaser on the 16th November, 
qgot,-and there being no appeal, the sale became final and 
conclusive on the 1sth January, 1902. The sale certificate 
‘was “given to him on the 8th February, 1902, on which 
date he became liable to pay the revenue in respect of the 
September, 1901, and January, 1902, kists, which had become 
E in the meantime: The Bengal . Land Revenue Sales 
Law (Act XI of 1859); sections 27, 28, 29, and 30; and Act 
XI of 1859, section 25 as amended by Act VII of 1868, 
section: 2 (Bengal). ` The last day of payment of the revenue 
so-becoming due was the 28th March, 1902: Act XI of 1859, 
sections 2'and 3; and the Board’s Revenue Manual, page 97. 
«The. property was not in arrear on the 26 th March, 1902, 
which is the date of the sale. There was no jurisdiction to 
--sell it on that date, and the sale is, therefore, void : 
Balkishen Das v. Simpson, [1898] L. R. 25 LA. 151 $. Cy L L. R., 


„25 | Cal., 833 
“ The reason why a purchaser is not måde liable for the 


revenue of krists becoming payable before a-sale certificate 
“is. given to: him is that if the sale is set aside, there is no 
~ provision whereby he ‘can recover any revenue paid by him 
_ before that date. 
'. The appellant, though not liable, paid Rs. 73, on account 
of the- ee kist, 1902. It was. accepted by the authorities 
(1) [1906] I. L, Re 33 Cal., 1193. 
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on account of that Azsé and appropriated to, it. They cannot 
alter that appropriation at a subsequent date without the 
consent of the appellant. .This principle is also. embodied in 
the Indian Contract Act (IX. of 1872), section 59. On this 
ground also the property was not in arrears on the date of 
the sale. The decision in this case was not followed by 
another Bench of the High Court in 

Jogendra Mohan Sen x. Uma Nath Guha, (192 SI: I. L. R, 35 Cal., 
636, 

Nandan Misser v. Harukh Narain, [1910] ir C. L. a 266 ; t4 
C. W. N., 607. 

Reference was also made to A-t XI of 1859, sections 6, 7 F, 
IO, 13, 14, 17, 18 and 55; The Board’s Revenue Manual, page 
13; The Board’s Tauzi Manual, page 31; and 

Baboo Dhepul Sing v. Mothoornatà Jah, (1864) Suth, W. R, 
(January to July, 1864), p. 278. 

B. Dube, for the respondents: The grounds now raised 
were not raised- before the Commissioner and cannot now be 
entertained : Act XI of 1859, section 33 ; and 

Raja Gobind Lal Roy v. Ramjanam Afisser, |1893] I. R. 20 L A. 
165. -S. C. IL. R, 21 Cal, 70. 

_ Under sections 28 and 30 of Act XI of 1859, the Appel 
lant’s liability to pay the September, 1901, rst and the, 
January, 1902, A7s7, arose on the 8th June, 1901 ; 

Sham Kumari yx. Raja Rameswar Sineh Bahadur £1904] bis Reg 3t 
I. A., 176, at pp. 186 and 187. 

He was liable for the revenue of those é/s¢s as ad W ien 
they became due. Both courts have held that. the Treasury 
authorities, in appropriating Rs. 73, as they did, were. acting 
in accordance with the practice. of the revenue authorities . in 
force in dealing with such cases. 

[Lord MERSEY —There is no evidence on’ ecard ahs any 
such practice.] . oy 

Under the Act there is absolute liability to pay. the 
Government revenue, and the sale is valid, there being arrears, 
At is not necessary to. show that the sale should take place 
in respect of arrears of a particular &¢s¢. The property: here 
was in arréars on ‘the ‘date of the sale, which is, theréfore,, 
valid. Reference was also made to Act-XI of 1859, sections 
3, 6 and 54; Act VII of 1868 (B. C.) section 2, and the 
Board's Tauzi enue page 31, oo Oe 
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c- The judgment of their Lordships was delivered by 


-SIR ARTHUR WILSON.—This is an appeal from a decision 
of the High Court, of Calcutta, overruling that of the Subordi- 


nate Judge of:Chapra. The object of the suit, as brought” 


by the plaintiff and now appellant, was to set aside a Revénue 
Sale, and to recover possession of the property sold.’ The 
defendants were the purchaser and others who derived title 
from him. In the-first court the decision was in favour of 
the plaintiff upon grounds which it is unnecessary now to 
examine. | 

From that secon there was.an. appeal to the High 
Court, and that Court overruled the decision - of the first 
court. Various grounds were urged on the one side -and 


on the other, on the argument of that appeal, all of which, 
were dealt with by the learned Judges in their judgment, but 


of- all those grounds, there is only one which. it appears to 
their Lordships necessary now to consider. 5 

The facts, so far as it is necessary to examine fem at 
the present stage, can be shortly -stated. Fhe property- in 
question is an Ijmali Kalam, forming- part of .the. Mahal 
Khawaspur. - That property was put up for sale by the 
Céllector of Chapra on the 16th September, 1901, in respect 
of arrears of revenue, but as no bidder offered, the Collector 
stopped ‘the sale and declared that thé whole estate would 
be put up to sale at a later date, acting wyder section a of 
the’ Revenue Sale Law (Act XI ‘of 1859). 

~ On the 17th September, 1991, the PaRi (as permitted 
by: section’ 14 already referred to} paid the arrears due, “and 
was declared’ the: purchaser of ‘the Ijmali Kalam. He'did not 
however, receive his sale “cbitificate™ until the Sth Februar, 
1g0z. In the meantime, between thë sale’ ‘and the sale certi- 
ficate; Aists of revenue became payable in respect of, the pro. 
perty in September, 1901, and i in January, 1902. 


On the ` 13th January, 1902, the purchaser, the plaintiff- 
appéllant, paid i into the Treasury a Sum df Rs. -73, appro- 
priating that - payment in the document which Accompanied 
thé payment to the Government to the Jaridary” his $ arid’ the 
payment was, received’ and accepted on that; account. Sub- 
séquently, however, the officers of the Treasury appropriated 
the sum paid in the first place to the satisfaction ofthe’ Sep: 
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CIVIL. tember, 1901, &s¢, and then, as far as the money would ga, 
sem towards the January, 1902, kist, the result being, according to 
—_— this method of accounting, to leave a sum of Rs, 16-12-2, 
ie ig Jan still due in respect of the January. isz. 


Eee: Subsequently, on the 26th March, 1902, the Collector put 
r Arthur ip the property for sale in seapests of the amount so-appearing. 


Wilson, due of the January 4ész. | Site suse ae 


eee 


‘eS The only point which their Lordships think ‘it idee to 
a dispose of on’ the present appeal i is, whether the amount, of the 
January kist in respect of which the sale was made. was really l 
due at the time of the sale, and whether therefore there was 
any legal power to sell. 


Much was said in the argument about the bearing - upon 
the present case of certain provisions of the Contract Act, 
relating to the appropriation of payments. Those enactments 

e might perhaps have had a bearing upon the case, if the 
parties had not by their own actions placed the matter beyond 
doubt. 

The money in question in the present case was expressly 
paid to satisfy the Janiiary Ayst, and it was received -.and 
acknowledged on that account. It requires no statutory pro- 
vision to show that when money has been so paid: and re- 
ceived and appropriated, it is not in the power of one of the 
parties to the transaction, without the assent of the other, to 
vary the effect of the transaction by altering the appropriation 
in which both originally concurred, 


For these reasons their Lordships are of opinion that no 
arrears in respect of the January isť? were due at the date 
of the sale, and that therefore the sale was without. . jurisdic- 
tion. Accordingly they will humbly advise His Majesty that 
the’ judgment and decree of the High Court should be set 
aside and that of the Subordinate Judge restored, with ‘Costs 
in both courts, * ann 


F. ` 
w 


The respondents. will pay the costs of this appeal ~ 
A ppeal alowed 
"Edivord Dalgado: Solicitor for the appellant, _ é | 
. Barrow, Rogers. and Nevill, ee for the- “respon, 
Ae cm eaS 3 A Aa. ees 
MR, su or A Eea a l 7 
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-erun BANK- OF UPPER INDIA, LIMITED.” 

Civil Procedure Code (Act No. V of 1908), section 60—Order 31, Rule 2— 
Civil Procedure Code (Act XI V-of 1882), section a58—Cerltifying payment 
‘without any execution application petiding—Slep in aid of execution— 
Lünitation' Act (IX of 1908), schedule IT, article 182, clause 5, explanation 

l-+Army Act, 1881 (44 and 45 Vic. Ch. 68), section 136—Army Annual 
Act, 8895, section po ` oe ee oe a l i 

A decree was passed against K, L and V. in 1900. No application 
for -execution was -made till 1910, but one of the judyment-debtors other 
than L, paid sums of money from time to time which were certified by 
the decrée-holder under section 258 of the Code of Civil Procedure. 

j Held, that the. present application which was against L, was not 
barred by time as the decree-holder had certified payments and thus 
had applied ‘i accordance with law to the proper court to take some 
step in aid of execution. Sujan Singh v. Hira Singh, \. L. R. 12 All, 
399; followed. i 
'--- Held- also, that the pay ofan officer of His Majesty’s regular forces 
is-not liable: to attachment in execution of a decree. Culcuthe Trades 
Association v. Ryland, \. L. R., 24 Cal, 102, and Watson v. Liyod, l. L. Re 
25 Mad., 402, referred to. 


4 


j Where . a decree provided that the plaintiff was entitled to pay 
premjums, on a policy of life insurance, which was security for the debt, 
held that the court did not give a decree for the realization of such 
future and unascertained sums as against any of the defendants. 

oe EXECUTION FIRST APPEAL from a decree of Pandit Sots 
Rughubans Lal, Subordinate Judge of Meerut. 
pi Application for execution. | 

De zank. of. Upper India Limited, obtained a decree 
against Major “Kuper, Captain, (now Colonel) Lecky and 
Captain Vizard on the 24th December, 1900. The first 
application for execution was made on the 18th April, 1910, 
against ‚Colonel Lecky. Certain payments, however, made 
from 17th January, 1902, to 18th February, 1910, by a judg- 
ment-débtor othér than Colonel Lecky had’ been certified, to 
the Glirt ‘by the décree-holder ‘under section #258 of the Civil 
Procedure Code [Act XIV of 1882]. Colonel Lecky objected 
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to execution on the ground that. the application was beyond 
lime, and also contended that under the terms of the decrec 
the decree-holder was not entitled to add to the decretal 
amount certain sums of money which were paid to keep 
alive a policy of insurance which was security for the debt, 
and that his pay as an officer of His Majesty's regular . forces 
Was not liable to attachment. The Subordinate _ Judge 
repelled the objection of Colonel Lecky regarding limitation, 
holding that as the present application was within. three 
years of the last certificate of -payment filed by - the - decree- 
holder the application was within time. He also held that 
the other objections had no force ana ordered execution ta 
proceed, l 


The judgiment-debtor appealed. 
Wallach (with him Lalit Mohan Banerji), for the appel- 
laut. l | . 
= The decree is barred by time. No payments were made 
by Colonel Lecky and as against him the decree can have 
no force. 


-- Indian Limitation Act, article 182, cliuse : 
[The court referred to 
SUJA Singh v. Mira Singh, |1889] 1. L. R, 12 All, 399.] 
,, in 12 AIL, 399, the certificate of payment was filed while 
an application for execution was pending, and so the certifi- 


Cate was clearly a: step in aid of execution. But in the 


present case there was no application for execution of -the 
decree before the court. The certificates therefore could not 
be in aid of any execution proceedings, j 

The second point relates to an item claimed by the 
decree-holder, which covers sums of money paid by the Bank 
after the decrec as premiums to keep alive a Life Insurance 
Policy of Major Kuper which had been made over to the 
decrce-holder as a security for the debt. In any case Colonel 
Lecky cannot be liable under the decree for payments made 
after it.The execution court had no power to saddle any one 
of the. judgment-debtors with payments made’ after the 
decree.. The decree say's that the Bank is entitled to pay 
the-premi ums until the decree is satisfied, but this does not 
mean that these payments can be'claimed in execution of the 


we 
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decree.. T here could be no decree for future payments by ' 


decree-holdér, No ċourt fee had been paid for the relief and 
no court-fee could be paid. ` ; = 

- The third question is whether any portion of the salary 
of Colonel Lecky, who is in the Royal Artillery and belongs to 
His Majesty’s Regular Forces, is liable to attachment in execu- 
tion. of a-decree, It is under, section 60 of the Civil Procedure 
Code of 1908 that half of the salary of the appellant has been 
ordered to be attached. But clause (2), sub-clause (6) of 
section 60, provides that nothing in section 60 affects the 
provisions ofthe Army Act. 

Section 136 of the Army Act, 1881 44 and 45 Vic. Chapter 
58 provides that the pay of an officer or soldier‘of the Regular 
Forces shall be paid without any deduction other than those 
authorised by the Act.or by any Royal warrant. There used 
to be in the same Act section 151 which authorized the Civil 
Courts in India to attach half of the salary of persons subject 
to:military law, other than soldiersof the Regular Forces, 
But in 1895 by an amendment. [58 and §9 Vic. Chapter 5] 
ev the Army Act, section 151, was repealed and the words— 

‘or by any law passed by the Governor-General of India in 

E T added to section 136. The section so amend- 
ed stands in the Army Act now in force. So, under the 
Army Act the’salary of an officer of the Regular Forces is not 
liable to attachment unless there is any law of the Indian 
Government to that effect ; and since the only law, ze. section 
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Bank of Upper 
India, Limited. 


60, Civil Procedure Code, which relates to the liability of 


properties to attachment, does not affect the provisions of the 
Army Act, no portion of the salary of an officer or soldier 
of His Majesty” s Regular Forces is liable to attachment in 
execution ofa decree of a Civil Court in India. The court 
below has referred to two cases :— 

Calcutta Trades Association v, Ryland, [1896] 1. L. R , 24 Cal., 102. 

Watson v. Llyod, [1901] I. L. R. 25 Mad, 402. 

Both these cases, so far as attachment of salaries 
is concerned, deal with officers of the Indian Army. 


` [KARAMAT HUSAIN, J : —The reasoning of the Madras 
Court applies to the case of your client]. 


The reasoning does not appear to be correct. The new 
Civil Procedure Code lays down that section 60 is not to 
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CIVIL affect the Army Act. There was a similar prov ision in, the 
Aa old Act too, but it is not referred to in the judgment, | 
oan Bansi Lal vy Colonel Mercer, [1875]7 N-W. P, H, C.R., 331 ; 

E “ Manual of Military Law ” at pages tog and 105 


tk of Upper 
fas mied Calutta Trades Association v. Ryland, |1896] I. L, Rọ 24 Cab, 102 


O'Conor, for the respondent, 

I shall first show that the application is in timè. My" frlend 
has mixed up the provisions of section 20 of the Limitation 
Act with article 182 of the Act. Section 20 deals with a-case 
Which is not before the court. It does not deal with execution 
proceedings. The ruling in 27° All, 575, deus with a case 
únder section 20. Section 20 cuntemplates cases where along 
teim has passed from the date of debt, and fresh payments 
are mad: which have the effect of keeping the liability alive 

© —a liab‘lity which has not matured into a decree. [n such 
cases the ptyments must bz made by the judgment-debtor 
or his agent. Now to turn. to article 132. [t does not 

~ apply to a suit but toa decree. It gives the limitation for 

` a decree, and not for a suit, Inthe present case payments 
have been certified under section 238 of the old Civil Proce- 
dure Code and section 253 does not sty that paymengs 
must be made by the judgment- debtor or his authorized 
„agent, It has been held in many cases that a certificate 
“under section 238 for payments mide out of court is a step 
Lin aid of execution. 


The judgment in 27 All is a correct judgment if 
it is taken a: app'ying to a case of acknosl:dgment. The 
case in. 27 All, was not one in which payments were 
certiñed to tle cawt, It wasa caseof a payment outside 
court and the attempt was to bring it under section 20 of the 
_ Limitation Act. Their Lordships we.e not considering a case 
under section 179 of the old Limitation Act [which corres- 
ponds to section 182 of the present, Act] but under section 20, 


Section 182 makes it clear that when there are- many 
judgment- -debtors, you can take money from any one, and 
it will serve to keep-the decree alive. Ifthat were .not-so, 
there would'be great co nplications for the d:cree-holders, 
~The analozy of 27 All. should not mislead your Lordships. It 
did not purcorp to d'cide a ‘case under: article 182. -1t is 
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- 
Nye established law that a certificate of payinent is a “step Civi. 
- in aid of execution. | ane 
Wasi Piali v. Poont Singh, [1893] 1. L. R 20 Cal., 695. ; Lecky 


cf. 


s Ghansham v. Mukha, [1880] I. L R, 3 All, 320. a Bank of 1 ppe 
Muhammad Husain Khan v. Ram Sarup, [1886] I. L. R., 9 All, 9.. India, Limite 
te Sujan augi, v. Hira Singh, 1889} I. L R., 12 All, 399, F. B. 


EE sk come now to the second point, vzs., about payments made 

pete the Insurance Policy alive. This question cannot be 

_raised-in.an execution court. Ifthe decree was wrong, the 

,judgment-debtor ought to have got it amended. But ca 

‘ court: executing .a decree provided that premiums on the 

ra were to be paid by the judgment-debtor and he did 
- This Court cannot interfere with it here, . 


The third question is in regard to thé liability of Colonel 
“Lecky's - pay to attachment. It is true that Colonel Lecky 
belongs to the British Army and not to the Indian Army 
“but while he is‘in service here, he'is paid not by the British: 
“Exchequer but by the Government of India. He is a servant 
“of the ` Government of. India. Section 60, Civil Procedure 
‘Code,’ ' provides . that salaries or allowances of | public officers’ 
can'be attached. Section 2, sub- section (17), -Civil Procedufe 
Tale defines `a ‘public officer. It includes all-commissioned 

officers of ‘his Majesty's Army or Navy while serving under 
the Government in I dia - so 


| Cateutta Traaes Association v. Nyland, |1866] I. L. R., 24 Cal., 


k Section 151 of the Army Act wasa parallel to the provision 
l in ‘the Civil Procédure Code about the liability to attachment 
i of half of an officer’s salary. The words that were added to 
_ Section 136 when section 151 was repealed especially guarded 
the authority of the Civil Procedure Code. If what had been 
meant Was that no Civil Court in India could- attach the pay 
l of a British ° Officer, the new words would not- have ‘been 
added. And why should any sanctity attach to the pay of a 
British Officer. of the regular forces? A British Magistr te, 
x getting the s-me salary, will -have his pay attached. W hy 
` :should-an-exception have-been:.made in the case of a military 
© oficer? . The.attachment ridw-made.is uot under the Army 
- Act but:under-the lawin force i in-British. India for the time, 
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The Army Act deals with the relation of the members 
of the Army towards the Crown. That is its scope. A provi- 
sion as to how Civil Courts in India were to attach salaries of 
officers would be out of place in the Act. So, when dealing 
with the question of pay, the Act says that no deductions are 
to be made except those under the law and in case of India, 
the law im British India. The Civil Procedure Code expressly 
says that the salaries ofall public officers are liable to attach- 
ment. If there was any conflict between the Army Act and 
the Civil Procedure Code, the former would ‘prevail. But 
there is no conflict between the two Acts, and where there is 
no conflict, the ordinary law prevailing in India would apply. 


There is no authority for the proposition that the salary 
of an officer of the regular forces carinot be attached, 

Wallach, in reply. 

Colonel Lecky is not a public officer within the meaning 


of the expression, as defined in section 2, Civil Procedure Code, 


and his salary is not paid by the Indian Government. In 24 
Cal.,102 at 105, the definition of ‘ public officer’ was considered. 
The pay ofa British Officer in India is fixed by the Parliament, 
Whether a British Officer is in India or Egypt or Africa, does 
not matter, he continues to be an officer paid by the Crown. 
But there is an adjustment of accounts. Eventually, it is true, 


‘the money comes out of the pocket of the Indian tax-payer, 


but it js paid to the officer indirectly. He is directly in the pay 
of the Crown. There must have been reasons for passing the 
Army Act and exempting the pay of the military officers 
from attachment: . But we are to take the Act as it is and not 
‘to ‘look at the reasons for ‘passing it. Clearly the intention of 
the legislature i in‘amending the Army Act in 1895 was to 
take out from it anything which might concern India and 
‘to allow the Governor-General to make his own rules, That 
is why the additonal words were added to section 136 and 
section I§I was repealed. But the Government of India 
provides that the rule laid down in the Code of Civil Procedure 
is not to affect the Army Act. The intention of the legislature 
in India, therefore, seems to be clear, #. e., to exempt from the. 
operation of section 60 the officers of the British Army. 


In regard to the ei ‘of the payment of premia. No 


‘decree was given or could be ‘given for future ‘paymeéiits, 
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The decree-holder’s remedy lies in a separate. suit against 
such persons as may be liable, 

In regard to-the question of limitation I do not question 
the correctness of the decision in 12 All. If payment is made 
when there-is no application for exécution before the court, 
it cannot be a step in aid of execution, 


. The judgment of the Court was delivered by 


KNOX, J.—On the 24th day of December, 1900, the Bank - 


of Upper India, Ld., obtained a money decree against three. 
officers of His Majesty's Regular Forces, No application for 
execution of this decree, as the term is ordinarily understood, 
was made until the 8th of April, 1910, when the decree-credi- 
tor applied to the Subordinate Judge for execution of the 
decree by attachment of half the salary of one of the ong 
officers, Col. R. Lecky, appellant to this appeal. 


.The judgment-debtor, Col. R. Lecky, objected to the 
attachment Coa by the decree- creditor on the grounds 
that— 

(1). the application was barred; 
(2) his salary was not liable to attachment ; 


i 
” 


(3) the decree does not empower the N holder to 


realize under it certain premiums alleged by the decrec- 
holder to have been paid in order to keep alive certain insu- 
rance policies held by the Bank as security for the monies 
originally. advanced by the said Bank. 
Other objections were raised but the present appeal i is 5 not 
concerned with them. The objections abọve-mentioned were 
overruled by tbe learned Subordinate Judge. The appellant 
raises them again before us, i 
. As regards the first of these objections the decree- eres 
certified to the .court of the Subordinate Judge pay ments 
made by. one of the a eer other than the 
z appellant— 
- ..(1) On the 17th day are niay 1002.. T 
(2) On the gth day of June, 1904. i 
” (3) ¿On the, 13th, day of March, 1907, 
- (4).:On ‘the 22nd day of April, 1908. 
(5) .On the 18th day of February, 1910, a 
and. itis contended on, his behalf that the several acts of 
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certifying by the decree-holder of these payments to ‘thie 
court are applications in accordance with law, to the ` proper 
court, to take some steps in aid of execution of the decree. 


This being the case, the application of the 8th day" ‘of April, 
IQIO, is w ell within time. E 


A Full Bench of this Court in Sajan Singh, v. Hira “Singh 
and others (1, held that applications by a decree-holder in 
accordance with law made under section 258 of the Code “of 
Civil Procedure, 1882, were applications by a decree-ho! der” to 


take some step in aid of execution within the meaning of 


clause 4 of column 3, article 179, of the Indian Limitation 


Act, 1877. This ruling would appear fatal to the ‘objection 


raised by the appellant. ; ee 


- The learned counsel for the appellant seeks dima 
the present appeal from the case of Swan Singh. v. Hira 
Singh, on the ground that in the latter case the decree- holder 
had applied under section 235 of the Code of Civil Procedure, 
1882, for execution of the decree held by him before he had 
certified payments to the court: under ' section 258, while 
the present case no similar applications had been made > 
the decree-holder. 


We fail to see any force in this argument. . Indeed to 
accept it as valid we should have to read into article 182 of 
the Indian Limitation Act, 1908, after the words &c., “5 
ivhere ” the words “in a previously instituted application for 
execution of the same decree under action 235 of the Code of 
Civil Procedure, 1882” The application out of which this 
appeal lias arisen was an application for the execution. of ‘a 
decree of Civil Court bearing daté 24th December, 1900. The 
decree-holder had in the years 1942, 1904, 1907, 1908 and 
1910, applied in accordance with law to the proper court to 


-take a step in aid of execution-of the decree and the appli- 


cation now under consideration was made within three years 
of the 18th February, 1910. This objection therefore fails. 


-t 
To take next in order the third objection, 


Both sides admit that the answer rests upon what is ; the 


ao interpretation of the decree: under execution, „The 


(1) [1889] I. Ls hi, I2 All, 399: PE fh - 
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portion of the decree. which refers to this point runs as CIVIL : 
fellows a ae 
oe Tt is further ordered that the Bank, the plaintiff, is en- eck 
ecky 


titled to pay the premiums until the decree is satisfied and the 
policy remains in force and to recover the same om the Bank of Upper 


India; Limited. 
Selene sats with interest at Rs. 10 per cent per annum.’ Sees 


“We are satisfied that the learned Subordinate Judge did nO 
not intend and did grant only.a declaration that the plaintiff 
Bank was entitled to pay the ‘premiums due on the policy 
until ` ‘the. decree was satisfied: It did not give a decree for 
the, realization of such future and unascertained sums against 
any of the defendants. 


There remains the second objection. The Army Act, 1881 
(Stat. 44 and 4s, Vict. Ch., 58) in section 136 enactéd that 
the piy of an officer of Her Majesty's regular forces shall be 
paid ‘without any, deduction other than the deductions 
authorized by. it or by any Royal warrant for the time being. 
This section was amended in 1895. By the Army (Annual) 
Ac*,.18 5, section 4 to section 136. of the Army Act were 
‘added the words “or by any law passed by the Governor- 
General of India in Council.” The section so amended forms 
part of the Army (Annual) Act, IQIu, now in force. 


“In the. Army Act, 1881, there stood a section, vis., section 
151 whic? authorized Courts of Small Causes and Civil Courts 
-in India upon adjudging payment of debt by a person subject 
to Military Law other than a soldier of the regular forces to 
direct specially that the amount named in the direction, being 
‘the w hole or any part of the said sum, shall be paid by instal- 
“ments or “otherwise out of any pay or other public money 
i Payable o the debtor, and the amount named in the direc- 
tion, not exceeding one half of such pay -and public maney, 
shall, while the debtor is in India, be stopped and paid in 
cont mity with the direction. 


E A so directed would `be authorized deductions 
in the sense of the words used in section 136, and to order 
each instalments would be within the jurisdiction of the 
S bor. inate’ Jude. “But in 1895, the Army (Annual) Act, 
(895, repealed sectidn 151 ofthe Army Act (44 and 45, V’ct. 
Gh 538) and tq: dire:t in India any deduction from the pay 
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of an officer of the Regular Forces, if legal, must rest upon 
the provisions of a law passed by the Governor-General in 
Council, i 


Neither side has referred us to any law now extant and 
bearing upon the point save the Code of Civil Procedure, 1908, 
and we know of no other. | 


The only portion of the Code that has any application is 
section 60. This enacts that debts belonging to a judgment- . 
debtor are liable to attachment and sale in execution of a. 
decree. Salary when due is such a debt, and would therefore — 
be liable, But section 60. contains an important proviso, 
VIS.) I— . 

(a) Provided that the following particulars shall not be 
liable to such attachment or sale, namely— 


(6) Allowances (being less than salary) of any public 
officer or of any servant ofa railway company op 
local authority while absent from duty ; 


(1) The salary or allowances equal to salary of any such 
public officer or servant as is referred to in clause (4), while 
on duty, to the extent of — 


(7) the, whole of the salary, where the salary does not 
exceed twenty rupees monthly ; 


(77) twenty rupees monthly, were the salary exceeds 
twenty rupees and does not exceed forty rupees ~ 
monthly ; ard 


(ïi, one moiety of the salary in any other case , 


Explanation.—The particulars mentioned in clauses (g), 
(h) (2), G) (H) and (ó, are exempt from atttachment 
vor sale whether-before or after they are actually payable. 


If this were all, there would be ample authority for the 
order passed by the lower court. This’ was the view taken 
by the Calcutta High Court in Calcutta Trades Association 
v. Ryland (1). In Watson v. Lloyd (3), the: Madras High 
Court held that the case of Calcutta Trades Assoctation vV. 
Ryland was rightly decided and followed it. l 

< (1) [1896] 1. L. R., 24 Cal., 102. 
(2) [1901] h L. R,25 Mad, 402, 
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In. both of these cases, however, the judgment-debtor was 
a Military Officer in the Indian Staff Corps. 


In Calcutta Trades Association v. Ryland, Mr. JUSTICE 
SALE draws a sharp distinction between an officer of the 
Indian Staff Corps and an Officer of the Regular Forces. 

Thus he says :— 

“It would appear that while the pay of an officer of the regular forces 
is not liable to attachment the pay of an officer of the Indian Staff Corps 
is liable to attachment, the reason for the distinction between the two 
cases being that an officer of the Staff Corps is a Public Officer within 
the meaning of clause (0) of section 266 of the Civil Procedure Code— 
read. with the Interpretation clause, whereas an officer of the regular 
forces Is not.” 
= He would appear to rest the distingtion upon a note 

furnished by. the Registrar of the Calcutta High Court which 
he considered as giving a correct view of the law then existing 
upon the subject. Whether it be a correct view or not, we 
are not in a position to. say. 


In neither case is any allusion made to the second proviso 
to section 266 and reproduced as clause 2 (8) in section 60 of 
the Civil Procedure Code, 1908. 

This proviso and clause lay down that nothing in section 
266 of the Code, 1882, and section 60 of the Code, 1908, shall 
be deemed to affect the provisions of the Army Act or of 
any similar law for the time being in force. i 


“Itseems to us that this clause compels us to exclude 
section 60 of the Civil Procedure Code, 1908, from our con- 


sideration in the present case and to hold that no deductions _ 
have been pointed out to us as authorized by. the Army 


Act, 1881,.or any other Act or by any law passed by the 
Governor- General of India in Council. 


~ 


We allow the fifth and sixth pleas taken in 1 the. memoran- 
dum’ of appeal, set aside the order of the court ‘below and 
direct that the application made by the respondent do stand 
dismissed. 

| The costs of the appellant will be borne by the respon- 
dent. 


AS. | Appeal allowed. 
67 
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CHETAN DAS AND OTHERS 
VErSUS 


HARI RAM AND OTHERS.* 


Contract Act (IX of 1872), section 29—Agreemeni compromising: com- 
` poundable offence—nat against public poliep, A 
~ The compounding of an offence which the law permits .to be com- 
pounded is not opposed to public policy within the meaning of section 
23 of the Indian Contract Act, and where sucha compromise ‘entérs into 
the consideration of an agreement, itis not void. S/iranga`Chariar v. 
Ramasam! Ayyangar, I. L. R, 18 Mad., 189, 191, dissented from. 


SECOND APPEAL againsta decree of Babu Harbandhan - 


Lal, Additional Subordinate Judge of Saharanpur, confirming 


a decree of Lala Sudarshan Dayal, Munsif of Deoband. | 


Suit for possession and demolition of a chaoutra and 
cesspcal. 


7 


One ‘Ashraf Khan, servant of Bhikkumal and |. others, 
plaintiffs in the present suit, instituted “a. complaint; against 
some of the defendants under sections -341 and 352 0f the 


‘Indian Penal Code. Some of the defendants entered ipto an 


agreement covenanting to demolish a portion of thẹ chabutra 
and alter a cesspool. . They did not do so, but Ashraf Khan 
withdiew hig complaint. Th? present suit was instituted 
for possession of the lind covered by the chabutra which, the 
plaintiffs alleged was part of holding No. 93 which was ‘allotted 
to them on partition, and the defendants had agreed to 
demolish it according to the terms of the, said agreement 
of 24th February, 1906. The defence was that the chabutia 
and cesspool had been erected on holding No. 62' allotted 
to defendants on partition, and even if the land on which the 
chabutra and cesspool stand formed part of No. 93, the defen- 
dants had been in adverse possession of the same, that™ the 


“agreement had been obtained by the exercise of undue’ ‘influ- 


ence and was unenforceable; aad the plaintiffs had got wrong 


particulars entered therein. The Munsif dismissed “the suit: 


holding that the plaintiffs had not proved that the ‘chuduira 


Ww as constructed on any portion of holding No. 933 and that 
94, A. No, 751 of 1910, =- pi 


“fy oe 
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the agreement was void as the consideration thereof was the 
withdrawal of criminal proceedings as proved -by the plain- 
tiffs own witness and the document itself. He followed. 

Sriranga Chariar.y: Ramasami-Ayyangar, [1894] I. L. R. 18 Mad., 
189, < $ l tooo 


“Pudishary Krishnen v. Karampally, Kunhunni, [1874] 7 Mad. H. C., 


‘378. l . 

Na ' On appeal the- Additional Subordinate Judge confirmed 
the Munsif’s- decree: holding that the chabutra and i ae 
were’ built ‘more than 12 years before-suit. 


Cove 


Plaintiffs appealed. | 
Mohan Eal Sandal, for the appellants: 


The lower appéllate court had not gone into’the question 
whether or not the agreément was void. The agreement was 
‘not ‘void § ag it was not against public policys- The compro- 
mise was ‘that of a compoundable offence and was valid. ` 

” Rat Chiran Purkait vy. Amr italal Ga ‘#4, [1909] 11 C LJ» “T31, at 
133- ; F 
Br TA Charan Banerjee (with him Lalrt ai. an Banerji, 
Hort the respondents: . sy 


“The consideration for the agreemeat was dleil the stifling 
“Of § a ‘criminal prosecution. The agreement was not a settlement 
of” disputes between the plaintiffs and the defendants, Under 
‘these circumstances the agreement was against ‘public policy. 


ry 


i "siringa tae i Ramasami A} tyyangar, [894] I, L, R » 18 Mad., 
“Bg at Toi. e 


E 


“sund v. Grinwade, [1888] L. R., 39 Ch. Dq b05. i = 


Tories v. Merionethshire Building Society, [1892] E R; 1 Ch; 17 S 
ian “The ‘ruling i in 1I Crd J» 131, supports my case, 
Re i Mohan Lal Sandal in reply, cited ` 


sat (Amir Khan v. Amir Jan, [1898] 3G. W. N. T 


orsay} A v. Leeman and Pearson, [1844] L. R. 6 Q. B., 308, s. c. OR. R. 
m 7 `’ 
Badri Bhar v. Ran S irai Pari (3. Ae No. 536 of 1910, decided 
“onFebruary, 25, 1911. j’ i 


` The following judgment was delivered by 


we mien J.—This appeal, arises out of a suit in n, which 
uthe--plaintiffs’ claimed that, a platform and a cesspool 
should be removed, . The plaintiffs alleged that the platform 


GrvlL: 
TIRE 
Chetan Das 


U i 
Hari-Ram, 


aa ie 


Richards, j 


foo HIGH COURT. [A L.J. R. 


and the cesspool had been wrongfully put up and constructed 


„on their land. They also pleaded that by an agreement, 


dated the 24th February, 1906, the defendants had agreed 
that the chadutra and the cesspool should be removed within 
fifteen days from the date of the agreement. The defendants 
pleaded that if the platform was on any part of the plaintiffs’ 
land, the plaintiffs had lost the right to have it removed by 
adverse possession. They further pleaded that the agree- 


-ment was entered into under the following circumstances, 


namely, that a criminal case had been brought, which 
was a false case, in order to bring pressure to bear on the 
defendants and that the plaintiffs by means of undue in- 
fluence caused certain’ particulars contrary to the facts 
and -mutual agreement to be -entered therein. The court 


of first instance held the agreement to be void because ‘it 


-was made in consideration of the withdrawal of a criminal] 


proceeding, and that the platform and the cesspool .were 
more than twelve years old. It therefore dismissed the 
The lower appellate court did not try the 
issue as to the agreément being valid or invalid, but held 
that the chadutra and cesspool were more than twelve years’ 
old and confirmed the decree of the court of first instance, . 
The plaintiffs now appeal to this Court. It has to be admitted 

‘by the respondents that if the agreement was a valid agree- 
ment, the plaintiffs are entitled to succeed. The appellants, on 
the other hand, must admit that if the agreement was void, 

the finding of the courts below, which is a finding of fact, 
cannot be touched In second appeal. 


plaintiffs’ suit. 


The only question really for decision then is the validity or 
‘invalidity of the agreement of the 24th February, 1906, It is 
admitted that itwas executed. The respondents are unable to. 
point to any evidence to support the allegation that any matters 
were fraudulently put into this agreement, contrary to the in- 
tention of the parties when they executed it, by the plaintiffs 
or anyone on their behalf. I offered to give time to look into 
the record to see how the evidence stood on this matter, and it 
is admitted that there is no evidence in support of any such 
allegation. The facts connected with the agreement appear 


` to some extent at least to be undisputed and the undisputed 


facts are as follows, One Ashraf Khan, who was the harinda 
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of the plaintiffs, brought criminal proceedings under sections 
341 and 352, Indian Penal Code, against some of the defendants, 
Section 341 is the offence of wrongful restraint and is punish- 
able with simple imprisonment for a term, which may extend 
to one month or with fine, which may extend to five hundred 
rupees or.with both. It is an offence whichis compoundable 
without the leave of the court. The offence mentioned in 
section 352, Indian Penal Code, is the offence commonly called 
` simple assault, punishable with imprisonment, either rigorous 
or simple, not exceeding three months, or with fine not 
exceeding five hundred rupees, or with both. It also is 
a compoundable offence without the leave of the court These 
criminal proceedings were pending at the time the agreement 
of the 24th February, 1906, was entered into. Now reading 
the plaint in the present suit in conjunction with the written 
statement, it is perfectly clear that the platform in question 
as it stood at the date of the agreement and at the time of 
the criminal proceedings either actually encroached on certain 
land which on partition had been allotted to the plaintiffs 
or their ancestors or, if it did not actually so encroach, the 
plaintiffs were honestly contending that there was such 
encroachment. The first paragraph of the written statement 
commences by admitting that plot No. 93 was land which 
had been allotted to the plaintiffs’ ancestors on partition; but 
the defendants contended that if any part of it was occupied 
by their platform, the plaintiffs had lost that part by adverse 
possession. The cesspool also was complained of. Now let 
. us see what was the nature of the agreement, which was 
entered into between the parties. It provided that the defen- 
dants should demolish the platform but only to the extent 
of one and half yards and that they should do so within 
fifteen days. The cesspool was also to be removed; but the 
agreement provided for its re-erection elsewhere, proper pre- 
caution being taken to make it safe. The agreement then 
goes on to provide that if the defendants do not comply with 
the terms, the plaintiffs are to be at liberty to institute a suit 
for the removal of the platform and the cesspool, It contains 
one more term, namely, that in the criminal proceedings to 
which I have already referred, a compromise should be filed. 
Now, on the face of this agreement, there is nothing unrea- 
sonable or unfair. No proceedings have ever been instituted 
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to set it aside on the ground of fraud or duress and the. plain- 
tiffs took the steps of having it compulsorily registered. The 
compromise in the criminal proceedings was duly filed. The 
defendants, however, contend that the agreement is void, having 
regard to the provisions of section 23 of the Indian, Contract 
Act, as the courts below have found that it was entered--inte 
in consideration of the withdrawal of the criminal proceedings, 
Section 23 of the Indian Contract Act provides that the consi- 
deration or object of an agreement is lawful unless, among 


other things, the court -regards it as immoral or opposed to 


public policy. It is said that the consideration for the present 
agreement was opposed to public policy on the general.principle 
that its effect was to stifle a prosecution. Reliance is. placed 
on a passage in the case of Sriranga Chariar v. Ramasauit 
Ayyangar, (1). The learned Judge there says -—“ There ‘is 
also no doubt of the law that a consideration that proceeds 
upon the withdrawal of criminal proceedings that have been 


instituted is illegal as being opposed to public policy, as it is’ 


held to be the stifling of a prosecution. And even if this 
illegal consideration is only part of the consideration it 
renders the whole agreement void, because there is not good 
and sufficient consideration.” With great respect to the 
learned Judge I think that “proposition in India at least is 
too wide, What a court has to do is to see in each case if it 
regards the consideration as being opposed to public policy, 
_In the present case I have no doubt that the com promising 
‘of the criminal proceedings did in fact enter into the consi- 


_deration of the parties on each side when they executed the 
agreement. The law, however, in this country allows parties 


to compromise and compound certain offences, : I, fail 
‘altogether to see how a court can regard the compounding 
of.an offence, which the law permits to be compounded, as 
being opposed to public policy. See‘also the exception ` to 
. Section 214, 1.°P.,C. In the present case the offences with 
which the suicndante were charged were of a trivial and 
private nature, and in all probability were directly connected 


with the very matters in dispute, which the parties:settled by 


the agreement of thè 24th February,: 1906: -In my opinioh 

the court of first instance was- wrong in holding thatthe 

-agreement was void and that the lower appellate court was 
(1) [1894] I. L. R., 18 Mad., 189, 19t. 
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ht ertor in ndt deciding the question, The-agreement in my 
opinion"was a'valid agreement and ought to have- been given 
effect to; This veiw was taken in the case of Amir Khan 
and’ Ami? Jan (1), See also the judgment in S. A. No. .536 
òf-fġto, decided by a learned Judge of this Court on the 22nd 
Fébruary, 1911. The defendants nowhere alleged that they 
complied ivith the terms of the agreement and the agreement 
provides that if the defendants. did not within fifteen days 
thentioned-in'the agreement partially demolish the platform 
and “alter the ‘position of the cesspool, the plaintiffs will be at 
liberty. to institute’a suit to-have the platform demolished 
and tlié.cesspool removed. This being so, the plaintiff’s claim 


olight to Have been, decreed. I allow the appeal, set aside . 


the décrees of: both the courts below and decree the plaintiffs’ 


‘laim: with costs. 5 . 
at “Hinde aay a n Appeal decreed, 
heel ee e a (4) [1898] 3 C. W. Na 5 
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Agra Ten icy Act (II of 1907), section 146— — Cause of action—Suit 

' for damages—Knowledge of plaintif — 
‘A“cause of action in favour of the plaintiff for tringing a suit for 
‘dimages: for loss of the property distrained under section 146, Agra 
‘Tenancy Act, arises when the property is lost, damaged or destroyed, or 
the loss, destruction or damage comes to his knowledge. The plaintiffs’ 
property was. distrained by the defendant ; security was furnished by the 
plaintiff and an order for release was made on 2nd May, 1906. Some 
property was made over to the surety before 31st May and ‘some on gth 
June, when it was found that the rest of the property was not forthcom- 
ing. Ae’, that the cause of action -for bringing a suit for damages 
‘accrued-to the plaintiff latest on 9th, June. 


. SECOND APPEAL from a decree of H. J. Bell, Esq., District 
‘Fades of Aligarh, reversing a decree of Babu Raj Narain, 
Assistant: Collector,- First, class, of Etah. 
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Suit.for money. The court of first instance decreed the. 
suit, but the lower appellate court reversed the decree. 
Plaintiff appealed, 


Satish Chandra Banerji (with him Govind Prasad), for the 
appellant, | 
J. N. Chaudri, for the respondents. 


The judgment.of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit for compen- 
sation brought under section 146 of the Agra Tenancy Act. 
The plaintiffis a tenant of the first defendant, Raja Balwant 
Singh. The Raja caused the crops growing on the plaintiff's . 
land to be distrained on the allegation that a sum of Rs, 223 
was due to him for arrears of rent. The plaintiff brought a 
suit on the 2nd of May, 1906, under section 142 of the Act, 
to contest the distraint. That suit was decreed on the 2nd of 
August, 1906, the court holding that Rs. 86-12-0 only was dife 
for arrears of rent. Thereupon the suit out of which this 
appeal has arisen was instituted on the 31st of October, 1906, 
The plaintiff claimed Rs, 700 as compensation, but the court 
of first instance granted him a decree for Rs. 500. | 


This decree was set aside by the lower appellate court on 
several grounds, one of which was that the claim was barred 
by limitation, , 

We are of opinion that the decision of the court below ‘as 
to limitation is correct. Under No.. 6 of the 4th Schedule.to 
the Tenancy Act the limitation for a suit for compensation 
for wrongful acts of a distrainer, brought under section 146, 
is three months from the date on which the right to sue 
accrued. \Ve have therefore to see when the plaintiffs right 
to sue accrued. The present suit was brought under the 
second paragraph of section 146 on the ground that the 
distrained property was damaged and destroyed by reason of 
the defendant not having taken proper precautions for the 
keeping and preservation thereof. It appears that under 
section 143, security was furnished and the court made an 
order for the release of the property on the 2nd of May, 1906.. 
On the 31st of May, 1906, the plaintiff made an application 
informing the court that all the property distrained had not l 
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been made over to the surety. Thereupon the court directed 

the Amin-to submit .an explanation, and the Amin sent a 
report stating that he had made over to the surety some more. 
property on the 9th of June, 1906, and that the remainder of 
the property alleged to have been distrained was not forth- 

coming. Itis thus manifest that the property in respect of 
which compensation is now claimed had been destroyed, if at 

all, prior to the gth of June, 1906, It was when the plaintiffs 

property was lost, destroyed or damaged or he had know-. 
ledge of the loss, destruction or damage that the plairitiff’s 

cause of action for bringing- a suit under section 146 arose, 
This, as we have pointed out, took place sometime before the- 
gth of June, 1906, and that was the latest date on which it 

came to his knowledge that his crops had been lost, damaged 

or destroyed. His cause of action therefore accrued at least 

on the 9th of June, 1906, and as the suit was brought after 

three months from that date it was time-barred. On this 

ground the appeal fails. We dismiss it with costs. 


Appeal dismissed, 


GULAB SINGH 
VErsSsuS 
DEBI SINGH AND ANOTHER.* 


Agra Tenancy Act (II of 1901, Local), section 108—Entries of payment i in 
pocket book—Presumption, of “full payment—Rent, 


In a sujt for arrears of rent due from lessees the latter pleaded pay- 
ment and in support of their plea produced a pocket book which contain- 
ed certain entries of payments made. Payments were admitted by the 
plaintiff but he denied that they were accepted as a full discharge of claim. 
fYeld that the entries‘in the pocket book did not amount to receipts 
within the .meaning of section 108, Agra Tenancy Act, so as to raise 


a-presumption that the amount entered in the pocket book amounted to an ' 


acquittance. in full of all demands up to the date on which entnes. were 
made. 
FIRST _APPEAL from a decree of Maulvi Muhammad 
Nural ‘Hasan Khan, Assistant Collector, First Class, of Agra, 
oR, A: No, 113 of 1910, È 
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* The plaintiff claimed rent for 1313: ae Fasli. ‘The pees 
was part payment as also the fact that rent was remitted and - 
suspended for 1313 and 1316 on account of ‘famine. «The: 
defencé produced a note-book in which certain payments were: 
recorded. The Assistant Collector held that the note-book- wag- 
a'receipt within the meaning of section 108 of Act JI of 1901; 
and as there was no detail in the receipt it should be presumed’ 
that’ there were no arrears of rent payable -by the defendants.: 
As-to remission the court-held that the defendants were- not 
entitled to avail: themselves ofthe rent remitted or uspended:* 
The plaintiff appealed and. the defendants filed objections. - - 


“Motilal Nehru (with him Mohan Lal Sandal), for the 
appellant, contended that the note-book was a memorandum 
and not a receipt within the meaning oh section 108. of Act IT. 


Govind Prasad (with him Girdhari Lal Agarwala), k 
the respondents, in support of the ‘objections submitted that 
‘he Government’ revenue having been remitted, the defen- 
dants, under section 51 of Act II of 1901, were entitled to a 
remission of rent. He relied on ) 
S. A. 691 of 1909, decided on 27th April, 1910. 
The judgment of the Court was delivered by 
BANERJI, J.—This appeal arises out of a suit brought by 


the plaintiff-appellant’ against thé defendants who are his 
lessees for recovery of arrears óf rent for the period from 6th 


-June, 1906, to the 7th December, 1908. ` The rent reserved 


by the lease’ is Rs. 1,900, and for the three years in question 
arrears are claimed at that rate as also interest. The defend- 
ants pleaded that they’ had paid the rent claimed by the 
plaintiff and that nothing was due from them. They also 
pleaded that there was a revision of- revenue in the years 
in .question, and that. ‘they were therefore entitled :to a remis- 
sion of their rent. . In support of-their plea of payment they 
‘produced a pocket book ‘which contained certain entries of 
‘payments made. The court below: regarded the entries -itf 
the pocket book as equivalent to receipts for the rent paid, 
and applying the provisions of section 108 of the Agra 
Tenancy Act presumed that the payments entered in the book 


. 
Ne et 
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amounted ‘to an acquittance ‘in full of all demands up to ..the 
- dates-on-which the entries were made. This view of the lower 
court is clearly’erroneous. The entries in the pocket book 
‘produced -do’, not amount to. receipts within the meaning of 


ther Tenancy:’Act: No receipt such as is referred-to in'section — 


108 ‘was’ produced, and therefore the ‘presumption which 
arises: undér sub-section (2) of the section, could not ‘be held 
‘to have arisen: in the present case. The entries.in the pocket 
-book are'admitted -by the’ plaintiff. - The last of. them | was 
-:triade-on the 6th of December, 1908: Two of the earlier entries, 
-mamely, those of the 13th of November, 1908 and: 21st of 
November, 1908, are distinctly mentioned as entries in 
belek of rent for Sambats 1961 and 1962 respectively, that 
.is-to say, for the rent. payable for. the years 1904 and 1905, 
-The entries anterior to these two entries are clearly entries of 
rent- -paid:.for previous years, and cannot be deemed to be 
entries of rent for subsequent years, The: last entry, namely, 
-that dated the 6th December, 1908, of the sum of Rs. 1,754, is 
“alleged by the defendants to be an entry of the rent for the 
year 1963 Sambat. The plaintiff was called as a witness by 
the- defendants and he swore that this last mentioned item 
had been received on account of rent for the years prior to 
the years, in question. There is nothing to contradict his 
statements, and it seems from the fact that the rent reserved 
by thé lease was Rs. 1,900; this last entry was apparently an 
entry of the balance of the rent for the year 1962 and not of 
the rent for the following years, ~In the ‘absence’ of any 
evidence showing that the Audi referred to in the entry was 
' given: for the rent of a year subsequent to 1962, we are 
unable'to hold that the statement made on oath by the plain- 
tiff on the point is untrue, and that the entry relates to a 
Subsequent period. The probabilities are, that the Aundi was 
_ féceived for the arrears of rent due for 1962 Fasli and also for 
interest on-those arrears. For these reasons we are not satisfied 
that any part of the rent claimed for the years in question was 
. paid by the: defendants, and we-are of opinion that the 
plaintiffs’ claim for those arrears is correct. It is, however, 
. surged on behalf of the defendants-respondents who have 
“preferred an objection under Order 41, Rule 22 of the Code of 


Civil Procedure, that the court below ougħt to have deducted 
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from the amount claimed a portion of the rent which tepre- 
sents twice the amount of Government revenue remitted by 
the Local Government in the years in question. From the 
evidence adduced it appears that remission of revenue was 
granted only in respect of three villages in the year 1313 
Fasli. But there is nothing to show that in accordance with 
the provisions of section 51 of the Agra Tenancy Act the rent 
payable by tenants generally or by the defendants who. are 
lessees, was remitted. “No order showing that a remission was 
pranted has been produced. The Patwaris, who were examin- 
ed as witnesses, deposed that they received no order as to the 
remission of the rent payable by the defendants. We are, 


‘therefore, unable to hold that the rent of the defendants was 
‘remitted. Under the terms ofthe lease the defendants were 


liable to pay the Government revenue, If the revenue was 


‘remitted, they have obtained the benefit of the remission, ’ and 
‘it may be that having regard to other provisions cOntained 
_in their’ lease, the Collector did not pass any order for the 
‘remission of thé rent payable by them. In the absence of 


such an order we are unable to hold that the defendants 
are entitled to any further remission, and we are of apnar 
that the court below was right in this respect. 


The result is that, we allow the appeal. We.vary the 
decree of the court below, and decree the plaintiffs’ claim i in- 
full with costs in both courts. 


~ 


The objection under Order 41, Rule 22, is dismissed with 


Appeal allowed. 


Vol. Vill] HIGH COURT. | 509 


JUGAL KISHORE AND ANOTHER 
Versus er” 


JUGAL. KISHORE.* 
Municipalities Act (I of 1900), section 4g—Suit- against a member of -the 


Mise dea -Board for ‘damages—Notice—purporting to actin oficial S 


. capacity. 
‘Where a defendant purports to act in his “capacity as E 
afeeri in charge of the supervision of the sanitation of a town and does 


so act in making a report, he is entitled to the notice preserved by 
section 49 of the Municipalities Act. 


| Muhammad Saddıq v. Pannalal, I fe R., 26 All., 220, distinguished. 


. APPEAL under section 10 of the Letters Patent, from a 
judgment of Mr. Justice Karamat Husain, confirming a 
decree of F. S. Tabor, Esq, _ District Judge of Banda, who 
reversed a decree of Babu Achal Behari, Subordinate Judge 
of Banda. 

Suit for damages for malicious prosecution. 

The plaintiffs appellants were merchants at Banda, 
The defendant-respondent was a Municipal Commissioner 
ofthe same place. The defendant made a report to the 
Secretary of the Municipality that he had found dirty water 
- flowing into the streets from the house of. the plaintiffs and 
that they had made themselves liable to prosecution. The 
plaintiffs were tried and acquitted by the Magistrate of 
Banda. | 


‘Thereupon the plaintiffs sued the defendant for damages 
for malicious prosecution. They said they had sent a formal 
notice by post to the defendant giving him two months’ time 
for payment. 

The Subordinate Judge decreed the suit for part of the 
amount, finding that notice had been given to. the defendant. 
He also found malice and absence of probable cause against 
the defendant. The District Judge dismissed the suit on the 
ground that service of notice had not been proved, and that 
under section 49 of the Municipalities Act (1 of 1900) he was 
entitled to a notice, 
l CL P.A of 1911. 
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The plaintiffs appealed to the High Court. Their appeal 
was dismissed and the following judgment was delivered. by 


KARAMAT HUSAIN, J.—The facts are as follows :—Pandit Jugul 
Kishore was a-Municipal-Commissioner at Banda and was- in charge of 
the supervision of the sanitation of the town. He submitted a report to 
the Municipal Secretary to the effect that dirty. water was flowing from 
the house of Jugul Kishore and Bacha Lal and that they should be prose- 
cuted under the provisions of the Municipal Act. They were ‘prosecuted 


‘in the court of the Tahsildar and were acquitted. They then brought 


the suit out of which this appeal has arisen for damages. The court of 
first instance decreed their claim. The defendant appealed and-one of 
the points in the lower appellate court was, that in the absence.of.a 
notice required by section 49 of the N.-W. P. and Oudh Municipaliti¢s 
Act I of 1900, the suit was not maintainable. The lower-appellate court 
accepted-that plea and decreed the appeal. In its judgment that court 
remarked as follows :— . a 

“ The lower court has found that no notice was required as the defend- 
ant acted on his own responsibility under the colour of law. The case 
of Saddig Ahmadvy Panna Lal(t), is referred to. The circumstances of that 
case appear to me to. be very different from those of the present case. 
In this case a report was made by a member of the Municipal Board to 
the Secretary in regard to a matter, namely, sanitation, which the Board 
had deputed that member to look after. In my opinion, the act com- 
plained of, namely, the prosecution, purported to be done by the defendant 
in his capacity as member, and a notice under section 49 was required. 
For these reasons I must allow this appeal and order that the suit be 


‘dismissed. As it has been decided on a technical point, I order that the 


parties pay their own costs in both courts.” The plaintiffs have preferred 
a Second appeal to this Court and theplea takenis that on the facts 
found no notice under section 49 of the N.-W. P. and Oudh Municipali- 
ties Act was required, and that the lower appellate court should not 
have dismissed the suit. Objections have been filed on behalf of the 
defendant to the effect that he should have been allowed costs in both 


‘the courts below. The learned advocate for the appellants in support 


of his contention cited the following authorities :— Theobald vy. Crichmore 
(2); A ttorney-General v. Hackney Local Board (3); Shahebzadee Shahtnshah 
Begum v. Fergusson (4). Jogendra Nath Roy Bahadur v. J. C. Price ( e); 


` Collector of Bijnore v. Munuvar(6); Mohammad Siddig Ahmad v. Panna 


“Lai(6). With reference to the above authorities he contends that it was not 


(1) [1905] I. L. R., 26 All., 220. 

(2) [1818] 1 B. & Ald., 228 ; S. C. 19 Revised Reports, á 297. 
(3) [1875] L. R., 20 Favity Service Law SEDERT 626. , 
(4) [1881] I. L. R., 7 Cal., 499. 7 
(5) [1897] I. L. R., 24 Cal, 584. 

(6) [1880] I. L. R, 3 All, p. a0 i 7 
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sufficient in. order to entitle the defendant to a notice under section 49 of 
the Municipalities Act that he (defendant) should have been acting as a 
Municipal Commissioner.: It was further necessary that he should have 
been acting in good faith in the discharge of his official duties. At first he 
contended that the defendant in order to be entitled to notice should have 
shown that he, in the exercise of his official functions, had no motive 
of gratifying a private grudge against the plaintiffs, but finding that no 
authority favoured this view, he contended that the defendant should have 
proved that he reported against the plaintiffs in his official capacity. 


The case >of Shahebsadee Shahunshak Begum v, Fergusson, following the 
two English cases already mentioned lays down the following rule ;—The 
cases in which a public officer is entitled to notice of suit under section 
424 of the Code, are those in which he is sued for damages for some 
wrong inadvartently committed by him in the discharge of his official 
duties, and ` the object of.giving notice is that ifa public body or officer 
entrusted with powers happens to commit an inadvertance, irregularity. 
or wrong. before any one has a right to require payment in respect of 
that wrong, he shall have an opportunity of setting himself right, 
making amends, restoring what he has taken or paying for the damages 
he has done.” The above reason for giving notice is taken from the case 
of Attorney-General v. Hackney Local Board. SIR JAMES Bacon, V. C., 
remarked :— The policy of the law is that if these public bodies Sainte 
with powers for public purposes in the course of executing those powers 
shall happen -to commit any inadvertance, irregularity, or wrong, then 
before anybody has a right to require payment from them in respect of 
that wrong, they shall have an opportunity of setting themselves right; 
they shall have the period of one month for the purpose of making 
amends or for restoring if they have taken away any thing, and for 
paying for if they have done any damage.” 


An opportunity to make amends being the reason of ‘the rule for 
notice it follows that if a public servant does any act in the discharge 
of public duties and that act causes injury to some one, the injured 
persons prior to the institution of a suit for damages. against the public 
servant is bound to give him notice of his intention to sue, The remarks 
of BANERJI, J, in Bakhtwar Mal v. Abdul Latif (1) are to the same effect. 
The learned Judge says : —“ The suit is therefore a suit against a public 
officer and in respect of an act purporting to have been done by him in 
his official capacity, and the'defendant was entitled to a notice under sec- 
tion 424 of the Code of Civil Procedure This case is distinguishable 
from that of Muhammad Saddig Ahmad v, Panna Lal, to which the 
learned vakil for the appellant referred. The circumstances of that 
čase are quite’ different, the defendant having acted in that casé, not in 
his ‘Capacity as a public officer, but illegally and iri bad faith. The case 
more in pointis that of Jogendra Nath Roy v. Price (2) in which it was held 


EE g S <- (1) [1907] L-L. R., 29-All., 567. aa 
(2) [1897] I.L. R., 24 Çal, 584... 
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that a notice was necessary under similar circumstances.” The..case 
of Bakhtwar Mal was under section 424 of the Code of Civil Procedure. 
but the principle is applicable to cases under ‘section 49 of the Muni- 
cipalities Act I of 1900. 

In the case before me the finding of the lower appellate court is ‘ that 
the act complained of, namely, the prosecution purported to be done by 
the defendant in. his capacity as.member,” and there is nothing on the 
record to ‚show that the defendant, in reporting to the Secretary of the 
Municipal Board that the plaintiffs should be prosecuted, acted in any 
way in bad faith. I am, therefore, of opinion that the lower appellate 
court i$ right in holding that the defendant was entitled to notice under 
section 49 of the Municipalities Act. It is further contended that it is 
not the report only but’ also the looking after the case against the 
plaintiffs on behalf of the prosecution that caused damage to them and 
that such looking after not being his official duty, the defendant cannot 
be deemed to have acted in good faith in the discharge of his public 
duties. There is no force in this contention inasmuch as the lower 
appellate court has found that the prosecution purported to be done by 
the defendant in his capacity as member. The result is that the appeal 
fails and is dismissed with costs. The lower appellate court in my 
opinion was right in not allowing costs to the defendant. I therefore 


dismiss the objections with costs. 
Plaintiffs appealed. 
Let Bahadur Sapru, for the appellants, 


The principle on which notice could be claimed was 
explained in 
Shahebsadee Shahunshak Begum v. Fergusson, [1881] I. L. - 
Cal., 499, at 502, 
that was followed in 
_ Muhammad Saddig Ahmad v. Pannalal, [1903] I. L. R., 26 All, 220- 
The case relied on by’ the defendant— 
Bakhtwar Mal v. Abdul Latif, [1907] I. L. R`, 29 All., 567, 
was distinguishable, and came within the exception enumerat- 
ed by CUNNINGHAM, J., in the case in 7 Cal. 


l Where the defendant acted merely under colour of his 
office to satisfy some private grudge, against the plaintiff, he 
could not claim the protection of section 49 of the Municipali-. 
ties Act. There must be good faith on his part. es 


‘ [STANLEY, C. J. Not necessarily, If that were so, you 


-could not claim any :damages.]. - 
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He cited:.. a a ma A ' 
i Attonney-General v. Hackney: Local. a [u 875]: "20 o Eq, "6267 
a -Learelal’ Banerji and ‘Uinan . Shankar. Bajpat, for the 
respondent, were'not called upon, i 

The judgment of the Court was delivered by . 

‘STANLEY, C. J.—This appeal arises out of a suit for 
a for alleged malicious prosecution. The defendant 
is.one of two members -of the Municipal. Board of Banda, 
who | were charged. with the. supervision of, the sanitation: of 
the town. He made a report to the Secretary of the Municipal 
Board tọ the effect that dirty water was found by bim. te 
be.. issuing from the house of the plaintiffs, thereby causing 
danger to public health. The. Secretary of the Board 
directed. the prosecution. of. the plaintiffs, with the result- that 
-thé Tehsildar. before whom the case was heard, acquitted | the 
accused. _They thereupon instituted the suit out -of which 
this appeal has arisen. . The first court gave a decree in the 
plaintiffs’ favour and awarded them damages. Upon appeal 
the learned District Judge held that the defendant was entitled 
to the notice prescribed by section 49 of the Municipalities 
‘Act (I of 1900), and that no such notice was served, and 
accordingly dismissed the suit, Section 49 of the Muni- 
cipalities “Act prescribes that “no suit shall be instituted 
against a Board or against any member, officer or servant of 
a Board in respect of any act purporting to be done-,in_ its, 
or his official capacity until after the expiration of two months 
next after notice in writing has been, in the case of the Board 
left at its office, and in the case of a member, officer, or 
servant delivered to him.”...In this case the lower appellate 
court has found that- die defendant was a member of the 
Municipal Board, that he reported to the Secretary of the 
Board that dirty water was allowed to flow from the plaintiffs’ 
house into a public road. This was a matter of sanitation 
which the Board had deputed the defendant and another 
member of the Board to look after. The learned District 
Judge finds that the defendant purported to act in his capacity 
as ‘member of the Board and that the notice prescribed ought 
to have been served,’ 

We are of opinion that the District Judge was right in 


the view which he took. It is clear on the facts that the 
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defendant purported to act in his official capacity. ` “He 
merely. gave notice to the Secretary of the Board of what he 
considered a nuisance, or objectionable affecting the sani- 
tation of the fown; upon this report the Secretary of the 
Board:took action. 


Whether or not the plaintiffs were rightly acquitted 
on the charge brought against them, it is not for us to 
consider. We, have only to decide whether or .not the 
defendant purported to act in his capacity as municipal 
officer, and if “we find that he did so purport to- act, 
then’ it appears to us that he was clearly entitled to the 
notice’ prescribe 1 by section 49. We are not called 
upon to decide whether or not the defendant rendered him- 
self liable to damages for malicious prosecution, if he acted 
with .malice or without reasonable or probable cause. . All 
that we decide is that he was entitled.to the notice prescribed 
by the Act and not having received that notice the suit is not 


| maintainable. The case is unlike the case which has been 
| relied upon by the learned advocate for the appellants, namely, 
that of Muhammad Saddig “Ahmad v. Panna Lal (} ) -In that 
_ case the defendant did not purport to act in good -faith in 
pursuance of the law, ‘but he took advantage of his position. as 
‘a police officer to commit illegal and tortious acts, maliciously 
and -without cause. : That-is a different case from the one, 
‘now’ under consideration. In this case’ undoubtedly the 


defendant did purport to act as member of the Municipal 
Board charged with the supervision of the sanitation of the 


-town of Banda. `The case is more like the case of Bakhtwar 
Mal v. Abdul Latif (? ui We therefore dismiss the Tr E 


‘costs, 


x “pi 


A peal chimissed 
(1) [1903] I L. R., 26-All, 220. 7 DS 
-o e) [1907] L L. Ry 29 All, 567. 


VoL. vill] HIGH COURT. 516 


Ca « y 
ew rt a Š a 3 s 
a: oe Toss leg ae’ A ` =i 
PADR 


eee SINGH AND OTHERS "Cri. 


VETSUS Match, 23. 
SUMER CHAND AND ANOTHER* | a 


“Preamption—Wajib-ul-arz—Interpretation of document—Partition— pas 
Rights of co-sharers inter se—Custom or contract. _ BANERJI, J. 
: STANLEY, C. 

- The Wajtb-ul-ars of a village prepared in 1863 gave a right of pre-emmp- 

tion to (1) the own brothers of the vendor, or:nephews having a common 
-ancestor, (2) co- “sharers i in the patti, and (3) co-sharers in another patti. 

The Wajib-ul-ars prepared i in 1873 was headed as “ Rights ‘of co-sharers 

inter ‘Se, based upon custom or a special contract, ” and provided for pre- 
‘emption in these terms: “If a share-holder ` wishes to transfer his-own 

share,-hè should make the transfer to (1) his own: brother, (2) near réla- 

tions, and if they refused, (3) co- -sharers -in the åtti ;.(4)..co:sharers in 

the village.” After this the village was partitioned, ánd:thẹ sakal. in 

which the property sold was situate belonged exclusively to the vendor. 

The pre- emptor was his own brother, but a co-sharer in a different mahal. 

The vendees too were co-sharers in another mahal : — Held, that the 

plaintiff had no right of pre- emption. = 

Per BANERJI, J : The chapter’ in the Wajib- ul-ars (of 1873) relied 

upon relates to the rights of the co- -sharers infer se. The first category 

of- pre-emptors must, therefore, be persons who not only fulfil the condi- 

tion of being own brothers of the vendor, but must also he co-sharers of 

the vendor. This. the plaintiff is not, he having ceased to be „one after 

the partition. o 

Per STANLEY, Ĝ. J. : The Wajib- -ul-arzes of 1863 and 1873, respectively, 

do not record the same usage as to pre- emption, consequently as a custom 

must be constant and invatiable, ‘the Wajib-ul-ars of 1873 does not’record 
a-custom.-'-The record being of a contract, and the. period-of settlement 

having expired, no right of pre-emption now exists. aa 


_, FIRST APPEAL from a decree of Pandit Pitambar ii 
Additional Subordinate Judge of Saharanpur. 
Sundar Lal (with him J. N. Chaudrt and Sarat. Chandra 


Chaudhri), for the appellants. 
Satish Chandra Banerji, for the respondents. 


The following judgments were delivered :— 
BANERJI, J.—This appeal arises out of a suit for pre- č p EITI: 
emption brought in respect of a sale of the 14th of November, 
1908. The claim is based upon custom as recorded in certain 
*F, A, No, 34 of 1910. 
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waib-ul-arses. It appears that the plaintiff is the own’ 
brother of the vendor. The village has been partitioned and 
formed into different mahals. The‘ mahal in which the 
property sold is situate belonged solely to the vendor. The 
plaintiff is a co- sharer.in a different mahal and so are the 
vendees, appellants. The question . is, whether. the plaintiff 
has a right of pre-emption in respect of the ‘property in 
question. 


' He Ee oi the wazrb-ul-arg of 1873 as -giving him a 
‘preferential right of pre-emption. This wajtb-ul-arg was 
prepared - before ` the partition, to which I have referred 
Paragraph 2 of the wajib-ul-arg is headed “ Rights 


“of co- sharers inter se, based upon custom ora special contract, à 
and paragraph 11 which refers to pre-emption provides that ifa 


‘share-holder wishes to transfer-he shall do so to his own brother, 
then to near relations, if they refused, then to co-sharers-of the 
patiti and after them to co-sharers in the village. Asguming 


‘that this zva/2b-4/-arz records a custom, I am of opinion that 


having tegard to the terms of it the plaintiff has no right. of - 


pre- emption, as he has ceased to. be a co-sharer of the vendor 
i after the partition to which I have referred. As I have point- 


ed out.. above, the. chapter in the wayid-u/-are, relied upon 
From that it 
foHows that the provisions as to pre-emption is -a- - provision 
which applies to co-sharers inter te, The first category of 


“pres -emptors must therefore be persons who not only fulfil the 


condition of being the own brothers of the vendor but must 
‘also ‘be co-sharers. of the vendor. This the plaintiff is not, 
and therefore in my opinion, he has no right of pre-emption 
and his claim ought- to have been dismissed. -On this ground 
I would allow the appeal and dismiss the plaintiffs suit. 


STANLEY, oe j=l agree in the ‘order proposed by ` “my 
learned colleague; but I am content to rest my. decision. upon 
the interpretation of the language in the wayib-ul-arg of 1863 
and the wayzb-ul-arz of 1873. In the wajid-ul-ars of 1863,.the 
right of-pre-emption, whether it arose by contract or by custom 
is.given to, three categories of persons: First, to the. own 
brothers of: the vendor, or nephews having a common ancestor ; : 
second,,to co-sharers in the patti; and third, to co- -sharers in 
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another patti. It will be observed: that--in- the first-class of ¿+ Civit.? 
pre-emptors come own. brothers ^or nephews , having ‘one kem 
-common ancestor. This i is the first class of pre- emptors,: and —— 

a brothér had no priority in the matter of pre-emption over .a J e Singh 
nephew.. They both stand on an- equal footing.. If we turn Sumer ‘Chand. 


to the wajib-ulare of 1873, different categories of. pre-emptors Staniey. C. J. 
are, mentioned. The first class consists of own brothers ; the 

second class near, relations ; the. third class” CO: sharers of 

the patti and the fourth class co-sharers in. the village. This 

is not the same usage as is recorded in the wayzb-ul-ars of 

1863. Consequently, as a custom must- be constant and 

invariable in my opinion, the wajth-ul-ara ‘of .1873 does.not 

record a custom. If the record is the record of a ‘contract, as 

I hold that it: is, the period of ‘the settlenient shaving, expired, 

no right of pre- -emption now exists, 


r = * 
- $ r a4 - fas ure j 
i + 


I therefore concur in the proposed order, . 


- 


uF 


' By, THE CourtT.—The order of the’ Court is 5 that the aed 
be. allowed, the decree of the court’ below is.set aside, and the 


ri suit is crise? with costs in both: courts: Ti on.: 
l oe - Eppan allowed. 
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(Criminal Procedure Code (Act V. of 1898), sections, Oh: Man 


s RICHARDS, J. 
warranis—desirability ‘of issuing — Duty of Court. 


It is necessary that power to issue search- warrant should be given, 
but it'should not be exercised without full appreciation of the gravity of 
the. step and: after ‘the court has come to the-conclusion thatthe step is 
really necessary in the ends of justice, and that.itis ‘highly -desirable that 
the person against whom it is about to-issue Should have the protection 
of the complainant being compelled | to state. on ‘oath the grounds: for 


süch an order. ; l eod 
. CRIMINAL REVISION. against the order Oi Auen oy 
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grb HIGH COURT. [Ab j. k. 
Order:issuing a search-warrant. ; a sey 


‘The facts are fully set forth in-the judgment. “ 


W. Wallach, for the applicant.—A court taking cognizance 
of an offence upon a complaint must, first of all, under section 
200, Criminal Procedure Code, examine the complainant on | 
oath before taking any other step inthe matter. ‘The issue 
of the search-warrant before such examination was illegal. 
There was no inquiry or investigation of any kind’ pending 
when the search-warrant was issued; in fact, the issue of the 
search-warrant was the very first step with which the. proceed- 


i 


ings were initiated. 
| The case of 
In ve Harilal Buch, [1897] 1. L. R., 22 Bom, 949 at p. 956, 

is an-authority for the proposition that for a court to act 
under paragraph 3 of schedule (1) of section 96, Criminal 
Procedure Code, there must be an “inquiry, trial or other 
proceeding-under the Code” pending; this indicates that the 
court must already have taken cognizance. In a case where. 
the Magistrate takes cognizance upon “information” under 
section 190, (1), (c), atid not upon a complaint, the examination 
on oath of the complainant of course ceases to be ‘a conditioh 
precedent to the taking of any other step in the matter. But 
in the present case Magistrate was acting upon a complaint. 
He could not arbitrarily choose to treat it as an “information” 
for the nonce. He should have examined the complainant 
on oath before issuing a search-warrant. 

Queen-Empress v. Mahant of Tirupati, |1889) I. L. R, 13 Mad., 18, 

at p. 20. 

In re Harilal Buch, [1897] I. L. R., 22 Bom., 949, at 956. 

The principle of the ruling in 

Queen v. Surendro Nath Roy, |1870] 5 B. L. R., 274, 
applies to this case. 

At all events a summons and not a warrant should have 
issued in the first instance. 

. In re Manekji Sorabji, [1903] 5 Bom., L. R., 1032. 

The Government Advocate (4. E. Ryves), for the ero: ae 
i? The Criminal Procedure Code nowhere says that a court 
before it can issue a, search-warrant must be satisfied of, the 
necessity for such warrant by a statement of the complainant 
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on oath, dnd in no other manner. It is not a sine gua ñon that 
the court must have sworn evidence. The casein I..L. R, 
13 Madras, cited .for the applicant, goes beyond the law and 
puts words in the séction which do not exist there. As to 
what facts. are necessary to give a court “reason to believe,” 


as required 5 section 96, must depend on the facts: of each: 


Case. 


[RICHARDS, J—The Magistrate. does not. say that he was 
satisfied that unless.he issued a warrant the books would- be 
destroyed.or, put out of the way.] 


The- Magistrate believed the statement of Mr. Davies that 
if he treated the matter as a complaint and took down the 
statement of the complainant in Urdu, the matter would leak 
out through the attendants of the court and the purpose 
of,a search-warrant would be nullified. He may have acted 
improperly. in the matter but the questioñ is whether he acted 
illegally. | 
There need not be any enquiry’ pending at the time when 
the search-warrant is issued; no enquiry need, ——_ 
have been- begun. The oe “or about to be made,” 
Form No, VIII, Schedule V’.of-the Criminal Procedure Code, 


which -is~ the piecuines. form ‘for search- warrants, clearly 
shows this. 


(RICHARDS, J.—Has the Magistrate taken cognizance yol 
the case as required by the Code ?] 

Yes, when the court issued a search-warrant it eaii 
took cognizance of the case. Cognizance is taken by the 
court taking some step or passing some order in the matter. 
There is, no prescribed formula for taking cognizance, | 

The following judgment was delivered by 

RICHARDS, J.—This ts an application in revision to set 
aside two orders of Mr. Harper, a Magistrate of the first class, 
Cawnpore, and an order of the Sessions Judge of Cawnpore, 
upholding the said two. orders. The facts -are shortly as 
follows:—On the 21st of January of the present year, one 
Nanhe Mal presented a complaint to Mr. Harper, charging 
Mul Chand, ‘the applicant here, with an offence under section 
409, Indian-Penal Code, the allegation being that he as managet 
or. the managing director of a‘certain company in which Natihé 
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Mal was a-share-holder, had misapplied funds belonging to the 
company. ` At the same:time an application was made to the: 
Magistrate to. issué a search-warrant. In the order of the 
26th of January. of the present year, the learned Magistrate 
sets forth what he says, were the circumstances. ` He says 2— 

“On the 21st instant one Nanhe Mal came to court and presented 
a petition to the effect that his fellow-company director, Mul Chand, had 
committed criminal breach of trust as regards the sum of Rs. 90,000 and 
he prayed that criminal proceedings under section 409, Indian Penal. Code, 
might be instituted. “He also presented an application stating that he 
would be able to prove his allegations.if certain papers and books were 
procured, and he accordingly asked for a search-warrant for.’ the 
same. The applicant was represented by his counsel, Mr. Davies, Barrister- 
at- law, ' Mr. Davies addressed the court and stated that it was necessary 
to issue- the search- warrant with all possible speed and secrecy, or there 
was atherwise’no chance of the books being obtained. He also urged 
that as the complainant’s statement, if recorded, would have to be’made 
in the. Vernacular, the court attendants would be able to convey to'the 
accused Mul Chand information of what was impending. The court, 
accordingly, agreed to treat, for the time being, the petition ‘filed as 
information and not as a complaint and to issue the search-warrant on the 
strength of the same, a procedure provided for by the terms of the search- 
Warrant given in the schedule of the Code of Criminal Procedure.” - 

- The learned Magistrate concludes his order by stating : 
uy considered I was entitled to treat'the allegations made 
as reasonable information within the terms of the section? 
Evidently what the learned Magistrate means is that, he consi- 
dered liimself entitled to treat the allegations in the complaint 
coupled’ with the allegations made. by the counsel as reason- 
able information. This order which I have just now quoted 
was ‘an order made by the Magistrate on an application to 
set-aside the search warrant, which he had already | granted 
on the 21st of January. ` The warrant of the 21st of January 
was addressed to'the Superintendent of Police, a clea and 
was in the following terms: - is 

“Whereas information has been laid before me of the suspected 
omneo of the offence of criminal breach of trust, and it has been 
made to appear to me that the production of the papers and books men- 
tioned below is. essential -to the enquiry about to be made ‘into the said 
suspected offence, this is to authorize and require you to search ef cetera.” 
~ Att the end of the warrant is a list of the books and docu- 
ments, It appears from ‘the petition in the present appli- 
gation that at the date when the search-warrant was. issued, 
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Mul Chand_was:away from home. The search-warrant was 
executed in his absence. From the report of the police officer 
it appears that the search was conducted in the presence of 
Mr. Lilly, Mr. Biddel and five other persons, one being the 
son and another the servant of Mul Chand. Some of the 
persons in whose presence the search was carried out were 


undoubtedly there in the interests of the complainant. The, 


police report mentions that as it was impossible to break open 
the safes the police officer had to leave them with a seal 
placed on the lot in the charge of three constables. Mul 
Chand made two applications to the Magistrate to set 
aside the search-warrant and to get back his books, These 
applications were refused and Mul Chand then applied in revi- 
sion to the learned Sessions Judge, who also refused to inter- 
fere with the orderof Mr. Harper. Mul Chand now comes 
to this Court and asks to have the orders of the Magistrate 
and the Sessions Judge set aside on the grounds; firstly, that 
the issue of the search-warrant was illegal because the Magist- 
rate had not examined the complainant before he issued the 
search-warrant ; secondly, because at the time of the issue of 
the search-warrant there was no enquiry, trial or other pro- 
ceeding pending ; thirdly, because there were no materials 
before the Magistrate justifying the issue of search-warrant 
and, lastly, because on the merits of the case no search-war- 
rant‘ought to have been issued. Section 94 of the Code of 
Criminal Procedure provides that whenever a court considers 
that the production of any document or other thing is neces- 
sary or desirable for the purposes of any investigation, inquiry, 
trial or other proceeding, it may issue summons to the person 
in whose possession the document is, requiring him to attend 
and produce it. Section 96, clause (1) provides that where 
any court has reason to believe that a person against whom a 
summons under section 94 has been or might. be addressed, 
will not or would not produce the document or the thing 
required, the court may issue a search-warrant. 


A similar provision is made for a case where the court 
does not know in whose possession the document or thing is, 
and lastly, there is a similar provision where the court con- 
siders that the purposes of any enquiry, trial or other pro- 
‘ceeding: -under the Code will be served by a general search ‘or 
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inspection. It is clear from a consideration of sections 94 and 
96 that it is the duty of the court in the first instance to consi- 
der if a summons to produce would not have the desired effect. 
The court, in my opinion, ought always to remember that it 
is a grave step to issue a search-warrant directing that a man’s 
house should be invaded and searched. It is necessary that 
power to issue search-warrants should be given, but it should 
not be exercised without full appreciation of the gravity of 
the step and after the court has come to the conclusion that 
the step is really necessary in the ends of justice, It is hardly 
necessary to point out that no summons calling on Mul 
Chand to produce the documents was issued. Looking at the 
explanation given by the Magistrate in the order of the 26th 
January, it appears that he does not directly state that he had 
any reason to believe that Mul Chand would not produce the 
document if a summons had been issued. Neither in the 
warrant itself nor in the orders of the learned Magistrate does 
he state that he considers that the purposes of any enquiry, 
trial or other proceeding would be served by a general search 
orinspection. The search, which was directed, was a search 
for the specific documents mentioned at the foot of the search- 
warrant. The matter originated in the Mayistrate’s court by 
the filing of the complaint of Nanhe Mal. This document 
was in truth and in fact what it appeared to be on the face 
of it, vc. acomplaint of a criminal charge against Mul Chand. 
Section 200 of the Code of Criminal Procedure provides that 
a Magistrate taking cognizance of an offence on a complaint 
shall at once evamine the complainant upon oath. The learned 
Magistrate feeling that he could not legally issue a search- 
warrant, if he treated the petition of Nanhe Mal as a com- 
plaint, without at once examining the complainant, “agreed 
to treat the petition for the time being as information and 
notas a complaint.” It seems to me that the learned Magis- 
trate was correct in thinking that if the petition was treated 
as a complaint, he was bound under section 200 to examine 
the complainant before taking any other step, and I think 
that a search-warrant issued on a complaint without the 
examination of the complainant would be at least irregular. 
It is very hard to understand what real reason there was for 


not examining the complainant before issuing the search- 
warrant. If the necessities of the case had really required 
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it, the matter could have been done with the utmost speed. 
The learned Magistrate seems ta have been so newhat carried 
away by the remarks of the Counsel. I may mention here 
that in my opinion the Counsel ought not to have stated any 
facts connected with the case, which were not at least 
contained in the petition, and the learned Magistrate ought 
not to have permitted the Counsel to make any such state- 
ments, far less to have acted on them. It seems to me that 
whers a Magistrate is about to take what I have already 
said, I consider to be a very grave and serious step, it is 
highly desirable that the person against whom the search- 
, Warrant is about to issue, should have the protection of the 
complainant being compelled to state on oath the grounds 
for such an order. I should hesitate to decide that in a 
proper case where the court has proper information before it, 
it is illegal to grant a search-warrant without first having evi- 
dence taken on oath. I can conceive many cases where justice 
might be frustrated by the delay of having to take evidence 
on oath. I think, however, that when a court is about to 
issue /a search-warrant on the strength of information as 
distinguished from a complaint, the court should, if possible, 
examine the complainant on oath, and if evidence cannot be 
taken on oath, the court should act with due appreciation of 
the fact that it is taking upon itself the responsibility of 
considering the weight of the information as information 
preparatory to issuing an order of a very serious nature. | 
do not think a court would be at all justified in saying: “I 
will treat what I know to bea complaint just for the time 
being as information and thus evade what the law requires 
me to do, namely, when I am taking cognizance of an offence 
on a complaint, to at once examine the complainant.” Itis 
suggested that a great deal of information was given to the 
learned Magistrate by a Counsel for Nanhe Mal. In my 
opinion it was altogether beyond the province of a Counsel to 
give information. I do not think that the statement of a 
Counsel on behalf- of a prosecuting complainant was informa- 
tion ít all on which a Magistrate was entitled to act. In my 
opinion, without actually deciding that the order of the learned 
Magistrate was techincally illegal, I think it was an order 
which violated the spirit of the provisions of the Code of 
Criminal Procedure and ought never to have been made. 
I accordingly set aside the two orders of Mr. Harper and 
also the order of the Sessions Judge upholding the same. 

B. K. M, Application allowed, 
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ALAM AND OTHERS 
VEFSUS 


KING-EMPEROR.”® 
Criminal Procedure Code (Act V of 1898 ), Sections 408, 413, ¢15—Appeal. 


Section 409 of the Code of Criminal Procedure distinctly lays down 
that any person convicted on a trial held bya Magistrate of the first 
Class may appeal to the Court of Session. Section 413 is an exception to 
the general rule laid down in section 408. Scction 415 is explanatory 
and apparently was entered in the Code to remove all possible doubts 
which might arise in the cases considered therein. Hence, where certain 
persons were tried by a Magistrate of the first class, convicted of an 
offencé under section 325, Indian Penal Code, and sentenced to a day's 
imprisonment and a fine of fifty rupees, but the accused were neither 
sent to jail nor actually imprisoned, Ae/d, that an appeal lay to the 
Sessions Judge. 


CRIMINAL REVISION against the order of G. A. Paterson, 
Esq., Sessions Judge of Benares, 


G. P. Boys, for the applicants. 


Assistant Government Advocate (R. Malcomson), for the 


Crown. 


The following judgment was delivered by 
TUDBALL, J.—This is an application in revision anata 


the decision of the Sessions Judge of Benares, made on the 


12th of December, 1910. The applicants were tried by a 
Magistrate of the first class, convicted of an offence under 
section 325, I. P. C., and sentenced toa day’s simple impri- 
sonment each and also to a fine of Rs. 50 each, and in default 
of payment of fine they were to suffer a month’s further 
imprisonment. In addition to this they were bound over to 
keep the peace. The learned Sessions Judge has held that 
though the applicants were sentenced to one day’s imprison- 
ment, as a matter of fact they were neither sent to jail nor 
were they actually imprisoned, and that therefore there has 
been no such combination of the two classes of punishments 
mentioned in section 413 as is contemplated by the terms of 
section 415 of the Criminal Procedure Code. Section 408 of 
the Code distinctly lays down that any person convicted on 
° Cr. Rey. No. 790 of 1910 
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a trial held’ by a Magistrate of the first class may appeal to 
the Court of Session. Section 413 is an exception to the 
general rule laid down in section 408. It is laid down in 
that section that “notwithstanding anything hereinbefore 
contained there shall be no appeal by a convicted person in 
cases in which a Magistrate of the first class passes a sentence 
of imprisonment not exceeding one month only ‘or: fine 
not exceeding fifty rupees only, ‘or’ whipping only.” It is 
quite clear that the present case does not fall within the 
exceptions set forth in section 413. Section 415 is explana- 
tory, and apparently was entered in the Code to remove all 
possible doubts which might arise in the cases considered 
therein. It clearly lays down that an appeal may be brought 
against any sentence referred to in section 413 in which any 
two or more of the punishments therein mentioned are com- 
bined. It is quite clear that in the present case there has been 
a combination of the sentences of imprisonment and fine. li 
is immaterial for the purposes of that {section whether the 
applicants actually suffered imprisonment in jail or not. 
The learned Sessions Judge is clearly wrong in the view which 
he has taken. I set aside his order. The appeal lies to his 
court. He must hear and decide it according to law. 


Order set aside, 


KRISHNA NATH TEWARI 
Versus 


KING-EMPEROR. * 


Criminal Procedure Code (Act V of 1898), sections 188, 227—Offence 
commitied in Nepal territory —Certificate granted by politcial officer 
—Indian Penal Code (XIV of 1860 ), sections 355, 363. 


Where a person is kidnapped in British India and is shoe-beaten 
ata place within Nepal territory, and the political officer at Nepal 
grants a certificate under section 188 of the Code of Criminal Procedure 
with respect to the charge of kidnapping under section 363 of the Indian 
Penal Code, and the accused is acquitted of the charge of kidnapping 
but is convicted of an offence under Section 355 of the Indian Penal 
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Code, %ełd, that the Magistrate has jurisdiction to convict the accused 
of an offence under section 355, Indian Penal Code. ‘The certificate 
granted under Section 188 in respect to a certain set of facts will cover 
every charge which the facts disclosed in the proceedings will suffice to 
sustain, and the Magistrate is not restricted to the-section mentioned 
in the certificate. 

CRIMINAL REVISION against ths order of C. W. Gwynne, 
Esq., Magistrate, first class, of Benares. 

Satya Chandra Mukerji, for the applicant. 


Assistant Government Advocate (R. Malcomson), for the 
Crown. 
The following judgment was delivered’ by 


TUDBALL, J.—One Kheru Lal Bania made a complaint 
against the applicant Krishna Nath Tewari and certain other 
persons to the effect that he had been seized by the servants 
of Krishna Nath Tewari in the village of Bhagwanpur which 
is in British territory and had been conveyed by them across 
the border to the village Bairihwa in Nepal territory where- 
after he had been placed before Krishna Nath Tewari, the 
latter ordered his servants to shoe-beat him. Krishna Nath 
Tewari is a British subject, but in recent years has taken up 
his residence in tbe above mentioned village across the Nepal 
territory. -\ccording to Kheru Lal, the complainant, the 
kidnapping was aided and abetted by the accused Krishna 
Nath Tewari. [t will be seen that part of the transaction 
took place in the British territory and part within the Nepal 
territory. An application was made to the political officer 
in Nepal who granted `a certificate under section 188, Criminal 
Procedure Code, to the effect that the charge under, section 363, 
Indian Penal Code, against Krishna Nath Tewari, was one 
which ought to be’ enquired into in British India. The 
Magistrate who has tried the case while finding that Kheru 
Lal was kidnapped as stated, but that there is nothing to 
show that that had been done with the knowledge and 
sanction of Krishna Nath Tewari. He therefore acquitted 
him of the offence under section 363 read with section 109, 
Indian Penal Code. He found it proved that when Kheru 
Lal was placed before Krishna Nath Tewari, the latter as a 
matter of fact, had the man shoe-beaten. He therefore 
convicted him of the offence under section 355 read with 
section 109, Indian Penal Code, and sentenced him tu a fine 
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of Rs. 30. Krishna Nath Tewari has now come in revision to CRIMINAL 


pr 





this Court,and it is urged that inasmuch as the certificate grant- ie 
ed by the resident in Nepal relates only to the offence under l 
section 363 ofthe Code, the Magistrate had no jurisdiction A a A 


to convict the accused of an offence under section 355, Indian v. 
Penal Code, which is not mentioned in the certificate. It is King Een 
quite clear that the offence of kidnapping was committed Tudball, J. 
within British India, and that really in respect to that offence 
no certificate was necessary. But, as in the course of the 
transaction of which complaint was made, the applicant had 
committed an offence under section 355, Indian - Penal Code, 
a certificate was certainly necessary as he was a British subject 
who had committed the offence in the territory of a Native 
Prince. The facts disclosed in the complaint and in the 
proceedings which led up to the grant of the certificate 
clearly disclosed the offence of which the applicant has been | 
convicted. Itis true that the charge was one which was 
entered as an offence under section 363. But it seems to me 
quite clear that the certificate granted under ‘section 188 was 
only necessary to enable the whole matter to be enquired 
into in British India. In my opinion it cannot prevent the 
court making the enquiry or conducting the trial from 
taking action under section 227 of the Criminal Procedure 
Code. The mere circumstance that the offence under section 
363 alone was entered in the certificate does not necessarily 
lead to the conclusion that that certificate was granted for 
the. purpose of a trial only on that charge and not in respect . 
to any other offence disclosed by the facts proved. In my 
opinion the certificate granted under section 183 in respect 
to a certain set of facts will cover every charge which the 
facts disclosed in the proceedings will suffice to sustain. In 
my opinion there is no force in the contention of the appli- 
cant. The certificate is granted on the allegation of certain 
facts which constitute the charge against the accused and the 
Magistrate is not restricted to the section which is mentioned 
in the certificate but at the utmost to the facts. The convic- 
tion under section 356, read with section 109, Indian Penal 
Code, is perfectly legal. The application ts, therefore, dis- 
missed. 
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PRIVY COUNCIL. 


ISHWAR SHYAM CHAND JIU AND OTHERS 
VETSUS 
RAM KANAI GHOSE AND OTHERS, | 
Limitation Act (XV of 1877), art. 134—Shebait—Pozver of alienation 


éy—Mokurreri /ease-~Practice—Review of a considered judgment of 
the Judicial Committee in a subsequent case. 


The plaintiffs brought the suit as SAedart to recover possession of a 
mauza, which was held to be dedoffar and had been alienated more than 
twelve years before the institution of the suit by the plaintiff's predecessor 
in title, who granted a mokurrerd lease of the mauza in consideration of a 
fixed rent and the payment ofa fine equal to the amount of two years’ 
rent: 


freld, that the suit was not barred a Article 134 of the Indian 
Limitation Act (XV of 1887`. 

Abhiram Goswami v, ka iirin Nandi, | 1909] L. R., 361 A., 
148, followed. 


Their Lordships would not be justified In reviewing on an et are 
application the considered judgment of the Board delivered after full 
agreement. 

APPEAL from a judgment and decree of the High Court of 
Judicature at Fort William in Bengal which reversed a judg- 
ment and decree of the court of the Subordinate Judge of 
Manbhum. _ | 


The principal question for determination on the appeal 
was the nature and extent of the interest acquired by the res- 
pondents under a lease, dated the 23rd day of Assar, 1279, cor- 
responding with the 26th day of June, 1872. 


The case for the appellants was as follows :— 


In the village of Kashipur, pergunnah Nalichanda, are 
the shrines of the appellant Thakurs (Hindu deities), Shyam 
Chand, Raghubar, Madan Mohan and Banke Behari, estab- 
lished by the former Rajas of Chakla Panchkote. For the 
services and support of the said Thakurs certain properties 
have been endowed by the said Rajas at different times beyond 
the memory of living men. The Raja of Chakla Panchkote for 
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the. time being is the Stedart of the said Thakurs, who holds 
and manages the endowed properties. 


The property in suit is mauza Bansra, and a controversy 
has arisen as to whether it is endowed property of the said 
Thakurs or the personal property of the family to which the 
Raja of Chakla Panchkote belongs, The appellants contend 
that it is endowed property. 


In the year 1872, Nilmoni Singh, the ien Raja ot Chakla 
Panchkote, was the SAebait of the said Thakurs, On the 
26th day of June of that year (23rd day of Assar, 1279) he 
granted a pużni lease of the said mauza Bansra to one Narayan 
Ghose and the respondent Ram Kanai Ghose, who, on the 
same day, executed in favour of the said Nilmoni Singh a 
Kabuliyat, the principal provisions of which are as follows :— 
“It being notified according to the custom of your Kachari 
that 1 dedottar mauza Bansra, in Lot Bansra, within pergunnah 
Kashipur, district and sub- district Manbhum, at Pumlia, apper- 
taining to your Raj, Chakla Panchkote, would be settled in 
putni, we appeared in the Kachari and made a bid at public 
auction, and signed in the bid-sheet to take settlement of the 
said lot for an annual rent of Rs. 181, and for a bonus of an 
equal amount of Rs. 181. On your accepting the said 
amount of bonus, which was deposited by us in your Rajdhani 
Kachari, we do execute this Kabuliyat. We shall take posses- 
sion of the lot from the present year, and shall pay the afore- 
said rent year after year, month by month and &es¢ by ‘fst, ac- 
cording to the schedule, and take proper receipts. If we make 
default in payment of a Aus¢, we shall pay the same, together 
with interest according to law..... You shall be entitled 
to realize the arrears by putting the said lot to sale in one 
or more auctions every year, under Act VIII of 1859, or any 
other laws that are now in force or shall be introduced in: 
future. No objection to that on our part will hold good, If 


the arrears, together with interest, be not realised in full by 


such sale, then we shall pay the balance from our pocket. 

If we do not pay, the same will be realised from our own 

persons and properties—movable and immovable.” 

» The said‘ Nilmoni Singh died on the th day of Bhadra, 

£305.(1898-A. D.) and was succeeded by his son, Hari Narayan 
71 
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Singh, as the Raja’ of ` i Panchkote and the Shebart of 
the said Thakurs. 


The appellant Thakurs by their Shedart, the said Raja 
Hari Narayan Singh, on the 4th day of April, 1901, institu- 
ted the suit giving rise to the ‘appeal i in the court of the Sub- 
ordinate Judge of Manbhum. The plaint sought a declara- 
tion that the mauza in suit was debottar property, alleged 
that the lease under which the defendants-respondents held 
was invalid, being béyond the powers of the S/ebazt to grant 
it, arid prayed for the delivery of the possession of the said 
mauza Bansra to the said Hart Narayan Singh as the Shebart 
of’the said Thakurs. 


- The respondents, Ram Kanai Ghose and Balaram Ghose, 
filed a joint written statement of defence and pleaded (i ) 
the suit was barred by limitation, and (2) that the mauza in 


suit was not really debottar. 


The respondent, Umesh Chandra Roy, did not appear to 
defend the suit and was nota party to the appeal to the High. 
Court, but is made a A to this appeal by an een 
of the.High Court. a 


On the pléadings the Subordinate Judge fixed six issués,. 
of which the following are now material :— TE 


a -Is the suit barred by the law of limitation ?> 


“=o. 


3, Is the mauza Bansra a ‘real Atoa property “aid its 
profits used for deb sheba mentioned - in the plaint 2” If hoti 
and if ‘misapplied as alleged by defendants, is plaintiff, entitled 
to set aside the putuz settlement ? a nS 


4. ls plaintiff Eound by the puin: settlement made by 
the late Raja Nilmont Singh? ; 


F 


~ 


. 5: Is the plaintiff competent to set-aside the: fiou settle- 
ment, and is he entitled to #Æ%as possession ? DEE 


The Subordinate Judge delivered his judgment on the: 
4th day ‘of March, 1902: He decided the mauza‘ Ransra 
formed part df the dedottar property of the family ‘Thakurs or 
the Raja of Panchkote, and the profits ‘derived froin it were! 
used for the | purpose of deb sheba ; that the grant of ‘the putni: 
lease was injurious-to the Thakurs and was not: ‘binding on:the 
syccéssors ‘of the’ former Shebatt under the circumstances af? 


Tes, 
+ be Y a 
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thé case; and that the suit was not barred by limitation. He 
accordingly made a decree granting the S/edaz¢, the said Raja 
Hari Narayan Singh, possession of the mauza in suit. On the 
death ‘of the said Raja Hari Narayan Singh, his son and heir 
` and legal representative, Raja Jyoti Prashad Singh, was 
substituted on the record as the Shebait of the said Thakurs. 


' “Against the said deere an appeal was lodged in the 
High Court of Judicature at Fort William in Bengal, and on 
the 13th day of February, r995, the said High Court delivered 
judgment and made a decree reversing the said decree of ‘the 
Subordinate Judge and dismissing the suit with costs. The 
said High Court held that the evidence did not establish that 
the property in suit was dedottar property. On the question 
of limitation the said High Court came to the conclusion 
that it was not necessary to discuss it because that question 
would only be material if the property in suit were held to be 
debottar. 


The appellants subsequently discovered new and impor- 
tant evidence and applied for a review of the judgment, dated 
the 13th day of February, 1905. The said High Court made 
an order, dated the 19th day eee 1905; granting a review 
of its said judgment, - . 


On the 31st day of July, 1905, the said High Court ‘deli- 
vered its judgment on review, holding that the suit was:batred 
by limitation and expressing an opinion that in consequence 
of its decision on the question of limitation it was unnecessary 
to discuss the effect. of the new evidence which had been 
discovered and admitted. A decree was accordingly’ made 
dismissing the suit with costs. 


. The plaintiffs appealed. . 
De Gruyther, K. C. and J. M. Parikh, for the appellauts. 
The additioual evidence shows that Bansra was released in 
1859 by the Government from attachment on the ground that 


it was debottar property. This document was put in in the 
case of 


Jagadamba Goswamint v. Ram Cicada Goswami, [1903] I. L. R., 13 


Cal., 314. 
The evidence shows that the property in question was used 
for a long time as debotar and, its income was applied te 
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debottar purposes. ` Such ‘long user and application of the i in- 
come are good evidence. 


“oh 


Abhiram Goswami v. Shyama Charan Nandi, [1909] L. R, ao A, 
148, at p. 164. 


The High Court relied upon the case of 
Konwur Doorganath Roy v. Ram Chander Sen, [1876] le R, iL A,; 
52, | a 
but the facts here are not the same. The property is debottar. 
Reference was made to 

The Indian Evidence (Act I of 1872), section 13. 


A Statistical Account of Bengal, Vol. 17, by W. W. Hinten, PP. -323 
and 324. 


T'he suit is, therefore, not barred under article 1 34 of Sche- 
dule II of the Indian Limitation Act (XV of 1877). The 


‘purchaser’ under that article must be the purchaser of an 
absolute title. 


Abhiram Goswami ve Shyama Charan Nandi, [1909] L. R.;36 1. A., 
148, at p. 164, y 
which case cannot be distinguished from the present one and 


is, therefore, conclusive on the point A Shebatt cannot 
create a fixed rent for all time. 


Maharanee Shibessouree Debia v. Mothooranath Aah, [1869] 13 
M. I. A., 370. 


[Lord MACNAGHTEN referred to the Indian Limitation 


Act (LX of 1908), Schedule I, article 134, where the mangtage 
of the article under consideration is altered. ] 


This point has not come up here for the first time. It’ was 
fully argued in the case of. i 


Wohin Coswamé v, Saige Charan Nandi, [1909] L. R. reh, A., 


l 148, at p. 164, 


on both sides, and the decision in that case should be followed 
in this case, which is ex parte : 

ie a 
Privy Council Practice, [1901] a Safford and Wheeler, pp. 889 and 
C00. C ne’ 
The respondents did not appear, 


q 
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` -The judgment of their! Lordships was delivered by 
LORD "MACNAGHTEN.—This appeal was heard ex parte. 


7 


This suit was. ‘brought by the. Raja of- Panchkote as 
Shebait of some Thakurs or family idols to recover possession 
of a mauza-alleged to be debottar and dedicated to the service 
of the idols. It had been alienated more than twelve years 
before the institution of the suit by the plaintiff's predecessor 
_ in title who granted a mokurrert lease of the property in 
considération of a fixed rent and the payment ofa fine equal 
to the amount of two years’ rent. 


_ The defence was two-fold: (1) that the property tia: not 
really debottar ; and (2) that the suit was barred by article 
134 of the Limitation Act. 


- The Subordinate Judge of Manbhum decided both suni 
in-favour of the plaintiff. - 


- The ‘case’ was heard twice on appeal by the High Court. 
On the first hearing the learned Judges came to the conclu- 
sion that there was not sufficient evidence to prove that the 
property was really debottar. They dismissed the suit on 
that ground, saying that it was not necessary to discuss the 
question of limitation. The appeal was heard again on 
review upon the discovery of new and important evidence. 
On that occasion the learned Judges held that article 134 
was a bar to the suit, and that it was not necessary, therefore, 
to consider the further evidence offered as to the character of 
the property. 

-On considering the additional evidénce brought before 
the High Court on review, their Lordships are satisfied that 
the property was really debottar. 


The only question remaining depends on the law of limi- 
tation.. 

On this point attention has been called to the case of 
Abhiram Goswami v. Shyama Charan Nandi, decided by this 


Board in July, 1909.( ) Tt is impossible to distinguish that 
case from the present. — 


‘Whatever might have been the inclination of their opinion 


‘if the matter had been res integra it seems to their Lordships 
(1) [1909] L. R, 36 I. A; 138. 
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that they j;would. hot.be. justified_int reviewing on an et parte — 
application, ithe considered judgment. of thé Board delivered 
after full argument, They will, therefore, simply follow the 
décision”’) iw Abhiram Goswami v. Sayama Charan Nåndi. 
They: do’ so’ with- the: less hesitation because the language of 
the article under discussion in that case and in this has béen 


d ‘by’ subsequent legislation. 


- 


“Their Lordships’ will, ` therefore, inimii advise His 
Majesty. ‘tbat. the appeal ought to.be allowed, There- will 
no order as to costs either of the hearing of the.suit in the 
courts below or of this appeal, except that the respondents 
must repay: to the appellants: the costs paid under, the- decree 
of.the:Hieh Goirt: i 


Edward Dalgado : Solicitor for the TEA 


E Wi 


The SRE did not appear. 


A Pheal allowed. 


“Wy tat or g ~ 
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ae Pomi Act (ITI of rgor), sections 58, 99—Assignee of Governifent 
g __tevenue—righi of— Remission of revenue. 
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EONA APPEAL” from a decree of H. W., Lyle, Esq., Dis- 


. trict Judge of Agra, modifyi ing a decree of B, W. Wahl, Esq, 


Assistant-Collector, First Class, of Muttra. 

wile ‘Suit! to técover attears of revenue.’ 

=: ns facts and arguments are stated i in the judguient. 

Mohan Lal Sandal, for the appellants. 

7 Coe Lal pe for the respondents, Eae pT 
' 5c A. No. 468 of 191o, 
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i The judgment: of the Court was delivéted by: ee 


os erpe ae I 


* BANERJT J, This appeal, arises ane of a: suit. brought, by 
the, plaintiffs- appellants, who are assignees of Government 
revenue, to recover. from the defendants, who are land- holders, 
arrears of revenue payable by them. . It appears. that. during 
the period i in respect of which arrears of revenue are, claimed, 
a ‘portion of the revenue . was remitted py ‘Government, on- 
account of famine. _ The defendants claimed. „a dedyctian. of 
this, amount out of the arrears. claimed., “The „courts below 
have granted the. deduction prayed. for. :. Hence this. appeal. 
‘The contention on „the part. of the appellants’, iS that the 
Government having assigned the revenue was rot competent 
to grant a remission, and that such remission - could, not 
deprive the plaintiffs of their right to. the- revenue | assigned 
to them. -It appears that the assignment in favour, of. the 
-plaintiffs was originally made by the. Maharaja. Scindia, and 
was continued by the British Government. .There is nothing 
to. show that under the terms of the assignment it was, agreed 
between, the Government and the assignees, that there - - should 
be no alteration in the amount of the revenue assigned. -Fp 
the absence of any such agreement, we must. hold. that the 
assignees took the assignment subject to the ordinary rights 
of the Govérnmeht to assess, or reduce, or in seasons of 
calamity to remit the whole ora part of the revenue. ~ This 
is manifest from the provisions of section 52, sub-section (2) 
of Act No. III of igor. That sub-section provides that 
“revenue may be assessed on land notwithstanding that the 
revenue by reason of its having been assigned, released, 
cempounded for, or redeemed, is not payable to the Govern- 
ment.” Again, in the case of fluvial action the Govern- 
ment has the power under section 99, sub-section (2) to 
revise the assessment, and the rules framed by the Board 
of Revenue for such revision contain a distinct provision 
to the effect that assessment of mahals of which the 
~ revenue has been wholly assigned will be liable to revision in 
‘ the same manner and to the same extent as mahals which 
pay full revenue, (see rule 56, printed on page 158 of Mr. Agar- 
wala’s Edition of the Land Revenue Act). Any other view 
would cause immense hardshi p both to landholders and tenants. 
Under section 51 of the Agra Te nancy Act where remission 
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of revenue is granted, the land-holder is bound to grant a 
remission of rent to the extent of twice the amount of the 
revenue remitted.’ If the contention of the appellants is right, 
although under section §1 the land-holder would be bound to 
grant aremission to his tenants, he himself would be liable, 
notwithstanding the remission; to pay the full amount of 
revenue to the assignees of it. Itis urged on behalf of the 
appellants that itis only in the case of revenue payable fò 
Government that a remission can be gtanted to tenants 
under section 51, and that therefore land-holders will not be 


‘prejudiced. Assuming this contention to be valid, tenants 


would have no remedy’in times of calamity if the land 
occupied by them happens to be situated in a ‘locality, the 
revenue of which has been assigned by'the Government toa 
third party. Such surely could not be the intention of the 
legislature. In our opinion an assignee of Government 
revenue takes the assignment subject to all the rights of - 
Government to assess, enhance, reduce, remit or suspend ‘the 
revenue, The defendants, land- holders, are therefore entitled 
to the benefit of the remission granted by Government. ` In 
this view the courts below were right, and this appeal must 
fail. We ERES dismiss it with costs. . 
Appeal dysmitsed, 
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BALBHADAR DAS 
VETSUS 
l KING-EMPEROR.* 
Civil Procedure Code (Act V of 1908), section 115—-Order to prosecute for 
offence not committed— Material irregularily—Interference in revision. 


Where a court directs the prosecution of a person for an offence 
which clearly on the facts before it has not been committed, 4ełď that the 
court has acted with material irregularity, and the order may be set aside 


in revision. 

CIVIL REVISION against the order of G. A. Paterson, Esq., 
District Judge of Benares. 

Satish Chandra Banerji (with him Damodar Das), for the 
petitioner. 

A. E. Ryves, forthe opposite party. 

The following- judgment was delivered by - 

‘TUDBALL, J.—The facts out of. which this application-in 
revision has arisen are as follows :—-Certain proceedings under 
the Land Acquisition Act were held in the court Of the Col- 
lector of Benares and a dispute arose beforé him, between two 
persons, of whom the present-applicant is one, as to which of 
the ‘two was entitled to the amount awarded as compensation 
by the Collector.” The latter official made a. reference under 
section 30 of the Act to the: court of the District Judge. 
Fixing a date for the hearing of the reference, the District 
Judge issued notice to the present applicant to appear on 
the date in person and warnings him that if he did not so 
appear, the reference would be heard ex parte in his absence. 
The notice apparently was served on the applicant’s son, 
who handed it to his father some three or four days before 
the date fixed. It was written in Arabic character. On 
the date fixed the applicant failed to appear in person, but he 
appeared by-a pleader and a mukhtar, The learned District 
Judge informed the pleader and the mukhtar that if the 
applicant did not appear in person, a warrant would be 

l Civil Rev. No. 5 of 1911. 
72 
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issued for his arrest and he gave them time to produce their 
client. The applicant appeared on the date at 1-25 P.M, 
His explanation was that he could not read the Arabic 
character, that he had no idea that his personal attendance was 
required and that if he had known, he would have appeared 
in person. In spite of this explanation the District Judge 
ordered the prosecution of the applicant for an offence under 
section 174, Indian Penal Code. It is quite clear that the offence 
contemplated by the latter section is an intentional omission 
to attend at a place or time at which the accused js bound 
to attend. The matter before the court was one in which 
personal attendance is not usually enforced without special 


_ reason, The notice issued to the applicant merely stated 


to him that the result of his failing to appear in person 
would be that the matter would be heard et: partie, -The 
applicant was really in the position of a party to a suit 
and liable at the utmost to suffer the results of non-attend- 
ance by a party. Moreover, the District Judge gave the 
applicant a locus penitentia, and directly he was sent for, he 
at once attended the court. The case is clearly one in which 
an offence under section 174, Indian Penal Code, has not been 
committed, and the complaint made by the lower court is one, 
which should never have been made. In so directing the 
prosecution of the applicant for an offence, which clearly on 
the facts before the court has not been committed, the lower 
court has in my opinion committed a material irregularity. I 
therefore set aside the lower court’s order and quash the pro- 
ceedings, I make no order as to costs, `g 


Application allowed, 
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SUNDER SINGH AND OTHERS Civil 
VETSUS IQII, 
Tue COLLECTOR OF SHAHJAHANPUR.* April, t, 


Agra T enancy Act (Il of r901), section 158—Successor, meaning y= STANLEY, C. J 
Resumption of rent-free grant. BANERJI, J. 


The word “successors” used ‘in section 158 of the Agra Tenancy 
Act is wide enough to include not only an heir but a transferee also. 

SECOND APPEAL from a decree of B. J. Dalal, Esq., 
District Judge of Shahjahanpur, reversing a decree of Pandit | 
Jagmohan Nath, Assistant Collector, first class, of Shahjahan- 


pur. 
‘The material facts appear from the following order of 


BANERJI, J.—The suit out of which this appeal arises 
was brought under sections 150 and 156 of the Agra Tenancy 
Act, for the resumption of a rent-free grant and for assess- 
ment of renf. The defence was that the grant was held by 
the grantee and by three successors of the original grantee 
for ninety years, and that the defendant had thus acquired 
proprietary title to the land in question. The court of first 
instance found that the land was held rent-free by the defen- 
dants and ‘their predecessors in title for eighty years, and 
that the defendants had thus acquired proprietary title. It, 
accordingly, dismissed the suit.. An appeal was preferred 
to the District Judge, and the first ground of appeal was that 
the defendants had not acquired any proprietary right in 
respect of the land in suit. The learned Judge entertained. 
the appeal and held that the land had not been in the posses- 
sion of the original grantee and of two successors of such 
grantee. He was of opinion that section 1§8 of the Agra 
Tenancy Act did not apply and that the land was liable to 
resumption and to assessment of rent. He made a decree for 
resumption and assessed the land with arent of Rs. 4 per acre. 
The first contention in this appeal is that the lower court 
had-no jurisdiction to entertain the appeal inasmuch as the 
suit was one of the description of suits mentioned in group C 

°S, A No. 706 of 1909, 
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of Schedule IV of the Act, and an appeal lay to the Com- 
missioner. This contention is not well founded inasmuch 
as the question of proprietary title was in issue in the court 
of first instance and was also a matter in issue in appeal. 
Under section 177, clause (e) of the Act, an appeal lies to the 
District Judge from a decree of the Assistant Collector of 
the first class in ‘all suits in which a question of proprietary 
title has been so in issue. The learned Judge, therefore, had 
jurisdiction to entertain the appeal. It is next urged that 
even if an appeal lay to the District Judge, he was not com- 
petent to assess the land to rent as it was the exclusive 
jurisdiction of the Revenue Court to make such assessment. 
There is no force in this contention. As the appeal in the 
suit lay to the District Judge, he had full power to make such 
decree as the court of first instance, namely, the Revenue 
Court could make and ought to have made. It is next urged 
on behalf of the appellants that there is no evidence oñ the 
record to support the finding of the lower court that the 
original grantee was Chatar Singh and that the names of 
the appellants were recorced against the land in dispute only 
two years ago. The learned Judge says in his judgment 
that the original grantee was Chatar Singh, father of -Niwazi, 
whose sons are the defendants, and that the names of the 
defendants had been entered two years ago. The court of 
first instance framed only two issues, the second of which 
related to the amount of rent to which the land in question 
might be assessed. The first issue did not lay down any 
question as to who the original grantee was and how many 
successors Òf the said grantee had lield possession of the land 
in question, It framed no issue as to the defendant’s title-and 
how the defendants acquired it, nor whether the defendant’s 
names had been entered only nominally or as real transferees 
from Niwazi Singh. The parties, therefore, had no oppor- 
tunity of adducing evidence on these points, and on the 
record as it stands there appears to be no evidence except 
that of the Patwari and two extracts from the Khatauni 
and settlement register. I think it is essential for the 
right determination of this appeal to have clear findings 
from the court below on the following issues, which I refer to 
that court under the provisions of Order 41, Rule 25 of the 
Code of Civil Procedure, : 
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(+) :Who was the original grantee of the land in question? 
(2) How many successors to the said grantee have held 
the Jand in question rent-free and for what length of time ? 


(3) Have the defendants acquired the land in question, 
arid, if so, when and by what title ? 


The court below will take such additional evidence as the 
parties may adduce. On receipt of its findings ten days 
will be allowed for objections. 


The court below. found on the issues as follows :— 
{o:.. The original grantee appears to have been one Lalji. 


-2, .The evidence on the record leads me to believe that 
Niwazi Singh succeeded Lalji. Niwazi gives a long list of 
successors, Lalji’s brother, their mother, and finally him- 
self, His witnesses talk by rote and are not to be depended 
upon, Niwazi married Lalji’s daughter, so the likelihood is 
that he was given the land either at the time of his marriage 
or on Lalji’s death. I hold that Niwazi succeeded Lalji. 
It isnot clear at what particular time the proprietor agreed 
not to collect rent from Lalji. Any way, it is fairly certain, 
that atleast more than ‘fifty years prior to the institution of 
the suit, the holding became a rent- free grant. 


© 3. Since 1903 (1311 Hijri) the defendants have been in 
possession of the land and their names have been, recorded 
as tenants. in the village papers. Niwazi has stated that he 
gave the land to his sons, the defendants. There was a 
transfer, though ‘not evidenced in the manner required by 
law. The proprietor has sued the defendants, thereby show- 
ing that ‘he has accepted them as their father’s successors. 
The defendants have acquired the land by consent of the 
‘actual owner.and by mutation of names in the village papers 
in 1903. ‘Practically, Niwazi is the only person, who can 
obtain possession back from them. Whether the defendants 
are such successors of Niwazi as is contemplated by section 

158,.remains to be decided. As the proprietor has- accepted 
‘them.as:rent-free grantee, I am of opinion that they should 


be considered Niwazi’s successors within the meaning of . 


section 158. ` 
| ay one out that even if the defendants were deara 
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proprietor they cannot escape payment; they must pay 
revenue, in place of rent, 


On receipt of the findings the following order was passed by 

BANERJI, J.—In this as well as in the connected appeal 
No. 707 of 19299, the question arises whether a transferee 
from a rent-free grantee can be regarded as a successor of 
the grantee within the meaning of section 158 of the Agra 
Tenancy Act. The question does not seem to be covered 
by any authority and is one of some importance. I, there. 
fore, refer this and the connected Appeal No. 707 of 1909 toa 
Bench of two Judges. 

Gulzart Lal (for Benode Behari), for the appellants. . 

A. E. Ryves, for the respondent. 

The judgment of the Court was delivered by 

BANERJI, J.—The suit out of which this appeal has arisen 
was brought by the respondent for the resumption of a rent- 
free grant. The defence was that under section 158 of the 
Agra Tenancy Act the defendants had acquired proprietary 
title by reason of the land having been held.rent-free by the- 
original and by two successors to the grantee for a period 
of upwards of 50 years. It has been found that the grant 
was made to one Lalji more than 50 years ago, that upon 
Lalji’s death his son, Niwazi, made a gift of it to the defen- 
dants, It is contended that by the expression’ “ successors 
to the original grantee” in section 158 of the Agra Tenancy 
Act, it was intended that the grant must be in the possession 
of lineal descendants of the original grantee. Itmay be that 
the intention of the legislature was that this should be so, but 
the word used is“ successors,” and that word is wide enough 
to include not only an heir but a transferee also. We have 
to construe the section as it stands, and we are not competent 
to place any limitation on the language used by holding 
that the word successors does not mean successors of every 
description including a transferee but only successors by 
right of inheritance. The same view was taken by our 
brother RICHARDS in Second Appeal No. 175 of 1910, decided 
on the 14th of February, IQII, which has not yet been report- 
ed. Accordingly we allow the appeal, set aside the decree 
of the lower appellate court and restore that of the ‘court of 
first instance with costs in all courts. 


Appeal allowed, 
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THE GREAT INDIAN PENINSULA RAILWAY, 
VErSUS 
` © GANPAT RAL* 


Railways Aci (TX of 1872), section 77—-Notice, failure to give—Offer by 

another railway to pay loss— Whether right to notice waived—Limi- 

-tation Act (IX of 1908), schedule T, article 31 —Suit more than one 
‘year after the article was to be delivered—~Limitation. 


On 26th March, 1908, plaintiffs’ agent at Bombay consigned certain 
goods to plaintif at Ghazipur. The‘goods were lost on the Great Indian 
Peninsula Railway. On 9th August, 1909, the present suit was brought for 
damages, -without giving the notice required by section 77 of the Railways 
Act. On the back of the railway receipt was printed a condition (No. 4), 
that in case of loss or damage to goods, the claim should be made 
to the clerk in charge of the station to which they were booked and a 
déscription of the articles lost, &c., shold be sent to the Traffic 
Superintendent, Then followed a condition (No. 5) requiring notice under 
section 77 of the Act to be given. Æeld, thatit was not the-intention of 
the company to relieve any party from the necessity of giving notice 
under section 77, Railways Act, and. that service of notice was necessary 
to entitle the plaintiff to maintain the suit. | 


The Assistant Traffic Superintendent of the East Indian Pala on 
behalf of the Great Indian Peninsula Railway had offered the plaintiff 
a certain amount for the damages which the plaintiff refused to accept. 
There ‘was no: proof that the Great Indian Peninsula Railway had given 
any authority to the East. Indian Railway to make such an offer. eld 
that-there was no waiver of notice. 


Held further that the suit having been brought more than a year 
after the date when the goods ought to have been delivered, the suit .was 
barred by the provisions of article 31, Limitation Act. 


SECOND -APPEAL from a decree of Pandit Sri Lal, District. 
Judge of Ghazipur, reversing a decree of Babu Baij Nath Das, 
Munsif of Ghazipur. 


` Suit for damages. | 
The facts shortly stated are as follows : -r 


The plaintiffs’ agent at Bombay sent him some goods at 


Ghazipur. The goods never reached their destination, and. 
ultimately it was found that they had been stolen while in the. 


custody of the defendant company on the ist of April; 
1908, 


- 
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On the oth of August, 1909, plaintiff filed this suit against 
the company for price of goods lost and for damages. The 
suit was defended on the grounds that no proper notice had 
been given and that the suit was barred by limitation. The 
Munsif dismissed the suit holding that under section” 77 
of the Railways Act IX of 1890, no notice had been served 
on the deféndants. The Judge decreed part of the claim” 
holding that a letter of the acting traffic manager of the 
East Indian Railway, saying that he had been authorised by 
tlie deputy ` traffic superintendent of the appellant company 
to pay the plaintiff the actual value of the goods was sufficient 
acknowledgment of notice and that the suit could not be con- 
tested on that ground. 


Defendants appealed. 
Ladli Prasad Zutshi, for the appellant. | 


The suit should have been filed within the period pres- 
cribed by Articles 30 and 31 of the Limitation Act. The 
lower court decided this issue against the appellant relying on 

The British India Steam Navigation Co., Ld., yv. Haji Mahomed 
Esack & Co., [1881] 1. L. R., 3 Mad., 107. 

Hassaji x. The East India Railway Company, Ue LL Rix 5. 
Mad., 388. 

Mohansing Chawan v. Henry Conder, General Trafic Manager, 
G. I. P. Railway Company, [1883] I. L. R., 7 Bom., 478. 

Dan Mull v. British India Steam Navigation Company, [1886] 1. L 
R., 12 Cal, 477. 

Articlés 30 and 31 were amended by Act X of 1899, 
and all the above rulings were no longer applicable. Fur- 
ther there was no acknowledgment which took the case 
out of the statute of limitation. The acknowledgment 
relied on was a letter from the assistant traffic manager, East 
Indian Railway, in which he stated that he was authorised 
by the deputy traffic manager ofthe Great Indian Penin- 
sula Railway, to offer to the plaintiff Rs. 499-7-3, being the 
amount to which “he (the plaintiff) was actually entitled 
according to the senders Bejuk,” The deputy traffic 
manager, Great Indian Peninsula Railway, “emphatically 
denied ” this fact. There was no evidence on the record 
to show that the assistant traffic manager had .any 
authority to make -this-offer, -Hyven if it be assumed that 
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the’assistant traffic manager had authority from the Great 
Indian Peninsula Railway to make an offer, such an offer 
would be without prejudice to their right to the notice, and 
the offer not having been accepted, the plaintiff was not 
entitled to rely upon this letter as an acknowledgment. 


It was admitted that no notice was givento the agent of 
the Great Indian Peninsula Railway, under section 77 of the 
Railways Act, within 6 months from the date of the delivery 
of the goods for carriage by the railway. The learned Dis- 
trict Judge held that under paragraph 4 of the printed notice 
at the back of the railway receipt, the claim was to be 
made to the superintendent of the ‘receiving station, and 
therefore the railway was to be deemed to have waived its 
right under section 77 of the Railways Act. Condition 5 of 


the railway receipt drew attention to section 77 of the ` 


Railways Act. Paragraph 4 must be read with paragraph 5, 
and reading the two paragraphs together it was obvious that 
it was not intended by paragraph 4 to relieve the plaintiff of 
his liability of giving notice required by section 77 of the 
Railways Act. 


G. I. P. Ry. Cos v. Chandra Bar, [1906] 1. L. R., 28 All, 552. 


Ahmad Kareen, for the respondent, submitted that the suit 
was not barred by limitation as the period should be computed 
from the last letter sent by the East Indian Railway after 
consultation with the Great Indian Peninsula Railway, the 
letter in which the latter company expressed their willingness 
to pay the actual price of the goods sent but not the damages 
claimed. He referred to section 19 of Limitation Act. 


Further that it was inequitable that the suit having been 
delayed by the admission of ljability by’ the company, the 
latter should now be allowed to set up the defence of limita- 
tion. 


As r:gards the rulings cited on the question of notice he 
submitted that in none of them was the question of admission 
by the Railway Company or-the directions printed at the 
back of the Railway receipt brought to the notice of the court, 
The 4th paragraph of these directions had been put in to 
facilitate the work of the agent by allowing the notice to be 

given to assistant traffic manager, There was.a clear distinction : 
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between this paragraph and the next which reproduced the 
wording of the Railways Act. He submitted that the right 
of an agent to receive notice had been delegated by him to 
the subordinate staff, and this form had the sanction of the 
Government of India. Therefore, if the notice came to the 
knowledge of the Assistant Traffic ‘Superintendent, it was 
sufficient notice within the Act. 


Acknowledgment amounted to a waiver of notice. 
Perinnan Chetti vy. South Indian Ry. Co., [1899] 22 Mad., 137. 
and also saved limitation. 


Besides it had not been shown that the appellants had 
been prejudiced in any way. 


The following judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit for damages 
for non-delivery of a bale of goods consisting of gauze which 
was consigned by the plaintiffs’ agents in Bombay to him at 
Ghaztpur.on the 26th of March, 1908. The goods were lost 
on the Great Indian Peninsula Railway, and it is stated that 
they were stolen in transit and that the thief was tried and 
convicted of the theft. Amongst the defences filed by the 
Great Indian Peninsula Railway Company was one based on 
section 77 of the Indian Railways Act, namely, that no notice 
of action as required by law was given to that Company. 


The court of first instance found that no notice was given 
and dismissed the plaintiffs’ suit. 


An-appeal was preferred by the plaintiffs with the result 
that the lower appellate court held that the notice required 


by the Act had been waived by the defendant Company ; and ` 
also in view of the fact that an offer had been made to the . 


plaintiff for payment of a sum of Rs. 499-7-3 in satisfaction 
of his claim, the Company could not now be allowed to go 
behind this offer and set up the technical ground of defence 
that no notice of the claim had been served within the 


‘meaning of the section above referred to. Accordingly that 


court reversed the decision of the court below so far as re- 


gards the Great Indian Peninsula Railway Company and ~ 


allowed the plaintiffs’ claim as against that Company’ but 
dismissed it as regards the East Indian Railway Company, 


& 
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From the decree of this court the present appeal 
has been preferred and the main grounds of appeal are two: 
first, that no notice having been served within the meaning of 
section 77 of the Indian Railways Act, the suit was bound 
to fail as against the Great Indian Peninsula Railway ; that 
there was no waiver of the requisite notice and that the court 
below was therefore wrong in allowing the plaintiffs’ claim. 
There is a further ground of appeal, namely, that the suit is 
barred by limitation, not having been brought within one 
year from the date on which the gocds ought to have been 
delivered, 


As regards the first question it is not disputed that notice 
was not served upon the Great Indian Peninsula Railway 


Company pursuant to the provisions. of section 77 of the 


Indian Railways Act, That section provides that “a person 
shall not be entitled to compensation for the loss of goods 
delivered to be carried by Railway unless his claim to com- 
pensation has been preferred in writing by him or on his 
behalf to the Railway administration within 6 months from 
the date of the delivery of the goods for carriage by Rail- 
way.” Under section 140 of the same Act a notice or other 
document required, or authorised by the Act to be served 
ona Railway administration “ may be served in the case of 
a Railway administered by a Railway Company as is the 
Great Indian Peninsula Railway Company, on the agent in 
India of the Railway Company, by delivering the notice or 
other document to the agent ; or by leaving it at his office : 
or by forwarding it by post in a prepaid letter addressed to the 
agent at his office and registered under part III of the Indian 
Post Office Act of 1866.” The mode of service upon the 
Great Indian Peninsula Railway Company would ordinarily 
in the absence of a provision such as this, be effected by 
service upon the Company at their head office in London. 
This mode of service had been prescribed no doubt for the 
purpose of saving delay and the expense which would attend 
service in London. In this case no service either under 
section 140 or directly upon the defendant Company in 
London was effected. Consequently it would seem that the 
learned Munsif was right in holding that the suit could 
not be maintained, The learned District Judge, however, was 
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of opinion that section 140 was not exhaustive and that a 
mode of service was prescribed by a condition which appears 
on'fhe back of the receipt form in use on the Great Indian 
Peninsula Railway on the consignment of goods to them for 
carriage. This condition runs as follows :— 


“ That all claims against the Railway for loss or damage to goods must 
be made to the clerk in charge of the station to which they have been 


. booked before delivery 1S taken, and that a written statement of the 


description and contents of the.articles missing, or of the damage received 
must be sent forthwith to the traffic superintendent of the district, or 
goods superintendent at Bombay, Wadi Bundar, in which the forwarding 
or receiving station is situated; other vise the Railway will be freed from 


responsibility. ” 

The learned Judge Sica that “this paragraph lays down 
the procedure to be followed by consignors in case of the loss 
of goods and it forms part of the legal contract between ine 
Great Indian Peninsula Railway Company and the consignor,” 
He held that where a consignor sends ina claim in accord- 
ance with the provisions of the said paragraph, the Railway 


Company is bound to treat as a proper notification of his 
a 


claim to compensation within the meaning of section 77, and. 
that it is not then necessary to serve a notice in any of the 
ways mentioned in section 140 or otherwise, He found upon 
the evidence that the plaintiff did prefer his claim in writing 
to the traffic superintendent of the district in which the 


‘receiving station is situate, and that the assistant to the 


traffic manager, East Indian Railway, after communicating 
with the Great Indian Peninsula Railway, entertained the 
plaintiffs’ claim and offered to pay him Rs. 499-7-3, the value 
of the goods lost. He therefore held that the notice which was 
given by the plaintiff was sufficient notice within the’ mean- 
ing of section 77, He further found that by the offer of - 
the assistant traffic manager of the East Indian Railway to 
pay Rs. 499 odd damages, the Great Indian Peninsula Rail- 
way must be taken to have waived their right to the notice 
required by law. Weare unable to agree with the learned 
District Judge in the view which he formed. If the learned 
Judge had read the condition on the receipt form following 
the one upon which he relied, he would have found that it 
was not the intention of the Company that the provision upon 
which he relied should relieve the plaintiff from the necessity. 
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of complying with section 77 of the Indian Railways Act. 
Condition 5 provides that by section 77 of the Indian Rail- 
ways Act, 1890, “ a person shall not be entitled to a refund of 
an overcharge in respect of animals or goods carried by 
Railway, or to compensation for the loss, destruction or deterio- 
ration of animals or goods delivered to be so carried unless 
his claim to the refund or compensation has-been preferred 
in writing by him or on his behalf to the Railway Company 
within 6 months from the date of the delivery of the animals 
or goods for carriage by the Railway.” 


This condition gave notice to the consignors that section 
77 of the Railways Act must be complied with. Paragraph 4 
must be read in connection with it and reading the two condi- 
tions together, it is obvious that it.was not intended by condi- 
tion 4 to get rid of the obligation which lay upon the plaintiff 
of giving notice of action as required by section 77 of the Indian 
Railways Act. This was expressly decided in the case of The 
Great Indian Peninsula Railway Company v. Chandra Bai (*), 
by a Bench of which one of us was a member. In that case the 
provisions of section 77 were considered, and also of section 140. 
It was pointed out that the notification ofa claim prescribed 
by section 77 may be given either to the Railway adminristra- 
tion as defined in section 3, sub-section (6), or in any of the 
ways mentioned in section [40 ; that it was necessary for the 
plaintiff to prove service of notice of his claim upon the Great 
Indian Peninsula Railway Company at their office in London 
or else in any of the ways prescribed in section 140, and that 
there having been no proof of any such service, and the time 
of such service having expired, the suit was not maintainable. 
The learned District Judge referring to this aad other rulings 
observes that these rulings were in his opinion not applicable 
to the present case, as in none of the cases which resulted in 
those rulings, did the defendant Railway Company, ever admit 
the claim of the plaintiff or offer to settle it out of court, 
“ Moreover, the question whether compliance with the direc- 
tions contained in paragraph 4 of the notice mentioned herein- 
before meets the requirements of section 77 and renders the 
service of notice under section 140 unr.ecessary was never 
raised in those cases.” As we have pointed out the directions 
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contained in paragraph 4 obviously do not avail the plaintiff 
in view of the fact that in the subsequent paragraph the 
necessity for the observance of section 77 is expressly stated. 
It appears to us that the learned District Judge must have 
overlooked paragraph 5 which succeeds the paragraph upon 
which he relied. i 


Then as to waiver it is said that the assistant traffic 
manager of the East Indian Railway stated that he had 
authority from the deputy traffic manager of the Great ' 
Indian Peninsula Railway Company to offer to the plaintiff 
Rs. 499-7-3 compensation, and it is. contended that this 
amounted to a waiver of notice on the part of the Great Indian 
Peninsula Railway Company. We are unable to hold that 
there was any waiver. In the first place the district traffic 
manager of the Great Indian Peninsula Railway Company 
repudiated the allegation that he. gave any authority for 
the making of any offer to the plaintiff. The assistant 
trafic manager was not summoned to prove the letter 
of authority which he alleged he had received. There is 
nothing to show that the Great Indian Peninsula Railway 
Company ever waived their right to notice of the claim. On 
the contrary they in their written statement relied upon 
the absence of notice; and there is nothing upon the record 
to justify us in holding that they waived their rights in this 
respect. Even if it be assumed that the Great Indian 
Peninsula Railway Company authorised the assistant traffic 
superintendent of the East Indian Railway Company to 
make an offer, such an offer would be without prejudice to 
their rights, and the offer not having been accepted, it could 
not be held that they were not entitled to rely upon the 
pleas which they had set up in their defence. Upon this 
point, therefore, we think that the learned District Judge was ` 
wrong in reversing the decision of the court of first instance. 


There is besides this another ground of defence which 
appears to us to be fatal to the plaintiffs’ claim, and that is’ 
the plea based on the statute of limitation. Article 31 of the 
Limitation Act (Act No. IX of 1908), prescribes the period 
of limitation for a suit for compensation for non-delivery of 
goods. In this article the former article of limitation was 
modified and certain words introduced, so as to adapt the 
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article to the case of a claim such as the present one for 
damages or compensation for non-delivery of goods. The 


article is as follows :—“ Against a carrier for compensation for. 


non-delivery of or delay in delivering goods, one year from 
the time when the goods ought to be delivered.” The goods, 
as we have said, were consigned to the plaintiffs on the 
26th of March, 1908, and the suit was not instituted until 
the oth of August, 1909. The period within which the 
, goods in this case ought to have been delivered would not 
„exceed a fortnight, or at the outside three weeks from the 
time when the goods were consigned at Bombay. Several 
months over and above one year from this time, therefore, 
had elapsed before the suit was instituted. -As an answer 
to this plea, it is contended that there was an acknowledg- 
ment which took the case out of the statute of limitation. 


That acknowledgment is the letter from the assistant traffic . 


superintendent of the East Indian Railway Company offering 
to pay the sum of Rs. 499-7-3, in full satisfaction of the plaintiffs’ 
claim, There is no evidence before the court which would 
justify us in holding that the Great Indian Peninsula Rail- 
way Company ever gave authority to the assistant traffic 
superintendent of the East Indian Railway to make this 
ofter. There is no evidence that the Great Indian Peninsula 
Railway Company ever admitted liability in respect of this 
sum. We, therefore, are unable to say that there was any 
such acknowledgment by the Great Indian Peninsula Railway 
Company such as would prevent the operation in their favour 
of the statute of limitation. 


Upon these two main points which have been taken by 
the learned Vakil for the defendant Railway Company, we 
think that the appeal should be allowed, and we must set 
aside the decree of the lower appellate court so far as 
regards the Great Indian Peninsula Railway Company. We, 
accordingly, allow the appeal of the Company, set aside the 
decree of the lower appellate court and restore the decree 
of the court of first instance’ Under the circumstances we 


make no order as to the costs of this appeal, or as to the costs 


in the lower appellate court. 


S M, . = Appeal decreed, i 
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KHUNNI LAL 
Versus 


GOBIND KRISHNA NARAIN AND ANOTHER. 

findu’ Law—Joint Hindu family—E fect of conversion of a member 
fo Mahomedanisim—Forfeiture—Bengal Regulation VII of 1832, 
section Q—Act XXI of 15 50—Eextinct Rights and Law Of Limitation 
—Limitation of Suits Act (XIV of 1859 ), section 1, clause 12— Limi- 
tation Act (IX of 1871), schedule Il, article I42— Limitation Act 
(XV of 1877), schedule I1, article 141—Altenation by holder of 
limited interest—A dverse claimants— Compromise—when binding on 
rever stoners. i 


One R, who owned considerable property, and his’ son, D, were 
members of a joint Hindu family, and thus entitled in joint tenancy each 
toa moiety of the properties. R became a Mahomedan in 1845, but 
R and D remained joint until D’s death in January, 1851. D left a 
widow, S, and two daughters, C and M. On the death of R, in Septem- 
ber, 1851, the entire property, which had stood all along in his name, was 
recorded in the name of his widow, R, R, K. In consequence of disputes 
between the heirs of D and R, R, K, the Court of Wards took over, in 
1852, possession of the entire estate, making R, R, K, a monthly allowance, 
No allowance was made to D’s. heirs, who were referred to the Civil 
Courts for the establishment of their rights. S died in 1857, and R, R, 
K, in the following year. In 1860, Cand M entered into a compromise 


‘with R’s daughter’s son, K, whereby C and M obtained between them 83 


anna share of the property, and K received the remaining 734 anna 
share. In the same year, after the partition of the estate, the parties 
obtained possession of the respective shares allotted to them. C died in 
1866, and M obtained possession of the entire 8 3g anna share, which on 
her death devolved on her sons, the plaintiffs, who sued the transferees of 
K to recover possession of certain properties forming part of his 74 anna 
share. The High Court ruled that on the abandonment of Hinduism by 
R, he forfeited his half share in the joint property which vested in D, that 
the plaintiffs, as his heirs, were entitled to the entire 16 annas, and that 
they were not bound by the compromise of 1860, as C and M being 
mere life tenants, had no authority, in the absence of legal necessity, to 
alienate the 734 anna share in favour of K. : 


Held, that the intention of the Bengal Regulation VII of 1832, section 
9, and Act XXI of 1850, was that by declaring that the Hindu or Maho: 
médan Law should not be permitted to deprive any person not belonging 
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to either of those persuasions, ofa right to property, or that any law or 
usage which inflicted forfeiture of rights or property by reason of any 
person renouncing his or her religion, should not be enforced, the legis- 
lature virtually set aside the provisions of the Hindu Law, which penal- 
ised renunciation of religion or exclusion from caste ; and that the effect 
of these enactments was that on R’s abandonment of Hinduism, D did 
not acquire any enforcible right to his father’s share ‘in the joint family 
property, which he could either assert himself or transmit to his heirs for 
enforcement in a British Court of Justice ; 


Held, also, that whatever right D acquired under the Hindu Law to 
the share of his father, came into existence in 1845, and no suit could 
be brought, even if the enactments referred to above had permitted it, 
to enforce the right after the lapse of 12 years “ from the time the cause 
of action arose ” under section 1, clause 12 of Act XIV of 1859, which 
applied ; and that the intention of the law of limitation was, not -to give 
a right where there was not one, but to interpose a bar after a certain 
period to a suit to enforce an existing- right, and, therefore, nothing in 
Article 142 of Act IX of 1871, or in Article 141 of Act XV of 1877 could 
lead. to the revival of D’s rights, if any, that had already become barred ; 


Hurrinath Chatterji v. Mohunt Mothoor Mohun Goswami, [1893] L. L. 
R., 20 I. A., 183, at page 192, followed. 


_ Held, \astly, that the true test to apply toa transaction which was 
challenged by the reversioners as an alienation not binding on them was, 
whether the alienee derived title from the holder of the limited interest or 
life-tenant ; and that as the compromise of 1869 was-based on the assump- 
tion that'there was an antecedent title of some kind in the parties, and 
the agreement acknowledged and defined what that title was and did 
not confer a new distinct title on eitherof the parties, it was the duty 
of the courts to uphold and give full effect to such a mutual settlement 
of their claims. - os 

Oudh v. Mewa, { 1868] 4 Agra H. C. R., 84, approved. 
Rani Mewa Kunwar v. Rani Hulas Kunwar, [1874] L. R1 L. A. 
I 57, 166 ,referred to. 


| Gobind Krishna Narain v. Khunni Lal, [1907] 4 A. L. J. R., 365, S. C, 
I. L. R., 29 Ali , 487, reversed. 

CONSOLIDATED APPEALS from three decrees of the High 
Court at Allahabad, which reversed three decrees of the 
Subordinate Judge of Bareilly. 


The suits were brought by the respondents to eject the 
respective defendants thereto, being the appellants above- 
named from three mouzahs, named Malhpur in appeal No. 9, 
Khai Khera in appeal No. 10, and Chandana in appeal 
No. rr. It was agreed that the oral and documentary 
evidence taken in each case -should be read in all of them, 
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The pleadings therein were substantially the same, and one 
judgment governing all three was delivered by the first court 
and also by the High Court. The suits were brought on the 
same date, September 15th, 1904, and on the same title, 
namely, that of reversionary heirs to one Daulat Singh, 
claiming to eject the appellants as derivative purchasers 
under an alleged alienation in 1860 by Daulat’s daughters, 


which it was contended enured only till the death of the. 
survivor of them in the year 1899. 


The circumstances under which the contest had arisen- 
were not in dispute. lt appeared that the entire estate, 
which was a very large one, of which the three: mouzabs 
formed a part, had been from 1843 the joint estate of. Ratan 
Singh and his son, the said Daulat Singh, as members ‘of a, 
joint Hindu family. In 1845, Ratan Singh became a 
Mahomedan, and, thereupon, according to the contention in 
the plaints, forfeited all his rights in the said estate, which, 
it was alleged, devolved on his son, Daulat Singh, who 


_ became thenceforth the absolute and exclusive owner of the 


entire estate. Daulat Singh died on the 8th January, 1851, 
predeceasing his father, Ratan Singh, who died in Septem- 
bet of the same year. Daulat Singh left a widow and two, 
daughters, named Chattar Kunwar and Mewa Kunwar. His 
father, Ratan ‘Singh, left a widow, and a daughter’s sOon,. 
named Khairati Lal. Ratan Singh retained possession of:the 
entire estate till his death to the exclusion of his son, It 
then passed to his widow whose name was recorded ‘under 
an order, dated March 12th, - 1852, but later on in the same: 
year the Court of Wards took possession. While the Court of. 
Wards was in possession the two widows died, Daulat S widow 
in 1857, and Ratan’s in 1858, and thereupon the dispute as to, 
title which had arisen between them was continued between 
the daughters of Daulat on the one side, and Khairati Lal, 
the daughter's son of Ratan, on the other, 


The dispute between the widows did not result in litiga- 


‘tion in the Civil Courts. On their. death the parties were 


referred to the Civil Courts for a decision, but agreed to refer, 
their dispute to arbitration. On the 21st July, 1860, they. 
signed an agreement for division of the disputed property, 
under which they respectively eee possession of their, 


« 
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ügréťd shares, which possession they.and their succesg6rs in 
title had since’ then retained. The agreement was signed 
by the two daughters of Daulat Singh and by Khairati Lal 
and declared :— 


“There were disputes and disagreements amongst us, the executants, 
about the property ‘owed and possessed by us, namely, the ancestral and 
acquired mévable arid immovablé property, thé estate of Raja Ratan 
Singh, deceased, under the Court of Wards, situate in the districts of Rai 
Bareli, Pilibhit, Shahjahanpur and Badaun, &c.," in Oudh. We, the 
executants;- have™ now, without any undue influence or coercion, while in 
sound health, in full possession of our senses and of our own free will 
and accord, declared the property to consist of one rupee, and have 
Agreéd tòa partition made in this way by Mr. Jolin Inglis, the Collector 
of Bareilly. We have fixed a 73 anna share for Rai Khairati Lal, 
- a 4 anna share for Rani Chhatar Kunwar and a 4 X anna share for 
Rani Mewa Kunwar. We will partition the whole of the property among 
ourselves in this manner by arbitration. We will not repudiate the 
aforesaid partition in any way. If we bring any claim.contrary to the 
partition, it will be considered false by the Civil and Revenue Courts. 
These felv lines havé been exectited that it may Serve às evidence and 
be of uSe in time of need.” Dated 21st July, 1860, Saturday.” 


é 


The plaints alleged that the effect of this agreement was 


CIVIL. 
Khunni Lal 
Gobind Krishn: 
Narain. 


‘that the daughters of Daulat Singh as “ life-tenants * “with= | 


out any lawful necessity, and contrary to law, gave away a 
7 anna and 6 pie share to Khairati Lal; who had no right 
whatever,” and that the plaintiffs, as reversioiary heirs of 
Daulat Singh, became entitled on the death of the survivor to 
absolute possession. The three mouzahs, the subject of the 
three suits, were included in the share, which, on partition 
under the agreement of 21st July, 1860, were allotted to 
Khairati, the predecessor in title of the appellant’s vendor, 
The appellants, by their written statements, coriténded that 
no right to Ratan’s estate devolved on Daulat in 184%, dnd 
that ds Ratari Singh remained in proprietary possession of the 


entiré estate till his death, being succeeded by his widow, 


while neither Daulat Singh nor any of his heirs obtained 
possession of any part thereof until the transaction of 1860, 
any right which might have devolved on Daulat Singh, in 
1845, became extinct by reason of - twelve years having 
elapsed ; that the transaction of 1860 was a compromise of 
conflicting claims to an estate in possession of the Court of 
Wards, that Daulat Singh’s daughters “ were yndet the Hindy 
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Law competent to enter into the compromise and the plain- 
tiffs are also bound by it.” 


With regard to the title of the parties to the compro- 
mise as it existed antecedently thereto, the Subordinate 
Judge found that “the properties now in dispute were the 
joint family properties of Ratan Singh and Daulat Singh.” 
He also found that Ratan Singh became a Mahomedan in 
1845, and held that, thereupon, “all his interest in the proper- 
ties now in dispute, became vested in his son, Daulat Singh, 
under the Hindu Law,” But he found that Daulat Singh did 
not enforce the Hindu Law of forfeiture and did not claim the 
half share to which it related, and'the claim could not be 
enforced through a law court having regard to section 9 of 
Bengal Regulation VII of 1832. And as regards possession - 
he found as follows that the Court of Wards was in possession 
from 1852 and that Daulat Singh took no steps to get posses- 
sion, 

He accordingly held that the compromise impugned 
by the respondents as an alienation in excess of the daugh- 
ters’ powers, did not amount to a gift of a 744 anna share to 
Khairati. 

“It was nota gift. The plaintiffs have been gainers by the compro- 


mise, in that they got by it 84 anna share, whereas they would in all pro- 
bability get no more than 8 anna share only, if the matter were decided 


_by a Law Court. I have stated above that the case would be decided 


uuder section 9 of Regulation VII of 1832. The fact is perfectly plain 
that the plaintiffs cannot get any part of Ratan Singh’s 8 anna share 
unless the rule of forfeiture by loss of caste is enforced under Hindu 
Law, and by the Bengal Regulation VII of 1832, the Law Courts are 
prohibited to enforce that rule.” 

The High Court substantially agreed in that view, for al- 
though it held that on Ratan Sitigh’s conversion Daulat be- 
came sole owner of the estate, it also ruled that under the 
procedure prescribed by Regulation VII of 1832, the Court 
might have refused to enforce his claim, 


The Courts below differed as to the effect of the compro- 
mise. The Subordinate Judge held that it “isa family arrange- 
ment and is binding on the plaintiffs.” He considered that 
it “conformed to the principles of equity, justice and good 
conscience, laid down for the guidance of the Courts by 
section 9 of the Bengal Regulation VII of 1832.” He added 
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that“ Daulat Singh’s daughters even as Hindu women and 
holding no more than what is known as Hindu woman’s 
estate in the property tbey inherited from Daulat Singh, 
would be prefectly justified to part away with so much of 
that property as was necessary to protect the rest of it.” The 
High Court held that the compromise undoubtedly amounted 
to an alienation. 


The defendants appealed. 


H. Cowell, for the appellants: Khairati Lal, through 
whom the appellants claim their title, did not acquire any right 
to the property in suit from the daughters of Daulat. Khair- 
ati’s title is antecedent to the compromise of 1860, which is 
based on the assumption that there was antecedent title of 
some kind in the parties to it. That agreement only ack- 
nowledges and defines that title : 
Rani Mewa Kunwar v. Ram Hulas Kunwar, [1874] L. R, 1 I. A, 
157, at p. 166. 

The respondents, therefore, have no cause of action 
against the appellants. 

The transaction of 1860 does not purport to be and is 
not on its true construction and effect an alienation 
by way.of gift of a 734 anna share to Khairati Lal. Under 
it the daughters of Daulat Singh obtained by agreement 
possession for the first time of property to which their father’s 
title, if any, accrued in 1845, and has never been enforced. 
They (the daughters of Daulat Singh) also cured by that 
agreement the original imperfections of that father’s title: 

Munshi Karim-ud-din v. Kunwar Gobind Krishna Narain, |1909] 
Le R., 36 I. A., 138 (145). l 
It was a compromise of doubtful claims and, as such, it 


was within their powers as Hindu daughters representing 


their father’s estate, and it binds the respondents in the absence 
of any fraud, which is not even suggested in this case : 

Katama Natchiar v. The Raja of Shivagunga, [1863] 9 M. I. A., 539, 
at p. 604. 

Hunoomanpersaud Panday v. Musammat Babooee Munray Koonweree, 
[1856]6 M. LA, 393. í 

Baboo Lekraj Roy v. Baboo Mahtab Chana, [1871] 14 M. "L. A., 393, 
at p. 398. - 
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Mayne on Hindu Law and Usage, (7th edition), sections 346, 33%, 
624, 634, and 635, pages 455, 457, 840, 852, and 854. 

The compromise took place 50 years ago and has 
been acted upon ever since, The respondents do not suggest 
any fraud, and there is no reason why it should not be bind: 
ing upon them. Reference was also made to | 

Lala Oudh Behari Lall v. Ranee Mewa Koonwer, [1868] 3 ‘Agia H. 
C. R., 82, at p. 84. l 

The possession allotted under the agreement of 1860 of 
the mouzahs in suit to Khairàti Lal wasin full proprietary 
right, and was maintained by him arid his sucééssdrs 
adversely to Daulat’s daughters, and also to the respondents 
as Daulat’s reversionary heirs. l 


The respondents cannot enforce their claim under. for- 
feiture due to Ratan’s conversion under Bengal Regulation 
VII of 1832, section 9, and Act XXI of 1850: 

Bhagwant Singh v. Kallu, [1888] I. L. R., 11 AIL, 100. 

The respondents are claiming as reversionary heirs of 
Daulat, whose title, ifany, accrued in 1845, the date of Ratan’s 
conversion. No suit to enforce that claim could be brought 
after the lapse of 12 years from 1845 ; 

Limitation of Suits (Act XIV of 1859), section 1, clauses 12 and 18. 

The suit is, therefore, barred by limitation. The right to 
sue is barred and cannot be revived : 

The Indian Limitation Act (XV of 1877), section 2 ; 

Hurrinath Chatterjiv. Mohunt Mothoor Mohun Goswamt, [1893] È 
R., 20 I. A., 183, at p. 192. i 

Act IX of 1872, Article, r42,and Act XV of 1877, Article 
141, have no application to this case, which is governed by 
Act XIV of 1859. The appellants and their predecessors 
have been since 1845 in possession of the mouzahs in suit 
adversely to Daulat and his heirs claiming under the 
forfeiture. 

L. De Gruyther, K. C, and B. Dube, for the respondents : 
The compromise of 1860 made by the daughters of Daulat 
who had the limited estate similar to that of a Hindu widow, 
is not binding on the réspondents, who are the reversionary 


heirs of Daulat : l l Pe a 
Inrit Kunwar v. Roop Narain Singh, [1880] 6 C. L. R., 76,81. 0. 
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Sheo. Narain Singh v. Khurgo Koeri, [1882] 10 C. L. R., 337, 342. 
Sant Kumar v. Deo Saran, [1886] I. L. R., 8 AIL, 365, 370, 37 I. 
Mayne on Hindu Law and Usage (7th edition), section 643, p, 866. 

[Lord ROBSON.— Judgment would be binding. The com- 
promise’ could be embodied in a judgment.] 

Judgment by consent would not be binding. The judg- 
ment must be a judgment obtained aftera fair trial, Re- 
ference was also made to 

HMusammat Indro Koer v. Shaikh Abdool Rurkat, [1870] 

R., 146. 

Ratan, by his conversion became, according to Hindu 
Law, civilly dead in 1845, and the whole of the property of 
the joint family vested in Daulat in that year. Bengal Regu- 


lation VII of 18 32, section 9, laid down procedure to be applied . 


when the parties came before the court, and did not apply 
here: 

Gobind Krishna Narain v. Abdul Qayyum, [1903] I. L.R., 25 AlL, 
546. 

Under that. section, when the parties to a suit are of 
different religions, the law applicable to the case is that of 
justice, equity and good conscience. See also 

Bengal Regulation VIII of 1795 and Bengal Regulation VII of 1832 
section 8. . 

‘Act XXI of 1850 was passed after the conversion of Ratan 
in 1845, and it did not, therefore, apply here.. It is not 
retrospective, 


[Lord ROBSON.—The Act says the court shall not. apply 
the rule of confiscation. } 


) 


The effect of the Actis not to deprive the person next 
entitled, „on apostacy, of a right previously vested in him. 
Under. no circumstances a right that is vested could be divest- 
ed by a, subsequent statute unless it is especially provided 
in that behalf by that statute : 


Maxwell on the Interpretation of Statutes, (qth Ed.), pp. 321—323. 


The possession of the property by the Court of Wards is 


not, as contended, adverse to the respondents. 

Karan Singh v. Bakar Ali Khan, [1882] I. L. R, 1 All., x. 

The Secretary of State for Inaja in Council. v, Krishnamoni Cares 
[1902] i: R; 29 L. A., 194s 
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The Limitation Act (XV of 1877), article 141, is applicable 
here and the suit is not barred under it : . 

Runchhordas Vandrawandas v. Parbatibhat, [1899] L. R., 26 Ie A., 71, 
at p. 8I. 

The respondents could not sue until the death of Mewa 
in 1899, as the compromise was good for her life, and the 
right to possession did not accrue till then. If the right did 
not accrue before 1899, how could it be barred before that 
time ? . 

H. Cowell, in reply, further referred to 

3 Agra Reports, at p. 85, 
where a case reported ‘in 
(1852) Sudder Dewany Reports, 1103, 
is cited showing that Act XXI of 1850 would be applied 


retrospectively to a suit instituted before the passing of that 
Act ; and to Act XIV of 1859, section 11. 


The judgment of their Lordships was delivered by 


Mr. AMEER: ALI:—These. appeals, which have been 
consolidated by an order, dated 1st November, 1910, arise 
out of three actions in ejectment, brought by the plaintiffs 
in the Court of the Subordinate Judge of Bareilly, who 
dismissed the suits by one judgment on the 2oth of May, 1905. 
His decision, however, was reversed on appeal by the High 
Court of Allahabad, which decreed the plaintiffs’ claims, 
on the 23rd of April, 1908. The defendants have appealed 
to His Majesty in Council,and the point for determination 
is the same in each case, 


The plaintiffs claim as next reversioners to their grand- 
father (mother’s father) Raja Daulat Singh, to recover posses- 
sion of certain properties held by the defendants, on the 
allegation that the deed of compromise under which the latter 
purport to derive title is not binding on them. The defen- 
dants, on the other hand, are transferees from one Raja 
Khairati Lal, a grandson by a daughter of Raja Ratan Singh, 
the father of Daulat Singh, and a party to the compromise in 
question, : : 


The history of Ratan Singh’s family and the circumstances 
which led to the compromise have been twice before this 
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Board, and will be found suinmarised in the earlier of the two 
cases. Itis unnecessary, therefore, to enter into them at 
any length. For the purposes of the present appeals it is 
sufficient to state that Raja Ratan Singh, who appears to 
have held a high position in the Court of the then King of 
Oudh, owned considerable property within British territories, 
part of which is in suit, and that he and his son Daulat were 
members of a joint Hindu family and thus entitled in joint 
tenancy each to a/moiety of the properties. 


It may be taken now as established beyond dispute that 
in 1845 Ratan Singh abandoned Hinduism and adopted the 
Mahomedan faith, But although his renunciation of the 
Hindu religion involved, under the Hindu law, the forfeiture 
of civil sights to the extent of depriving, him of his. share 
in the joint estate, Daulat advanced no claim based on such 


forfeiture, and father and son remained joint until the latter’s . 


death th January, 1851. 


Daulat left him surviving a widow named Sen Kunwar, 
and two daughters, Chhattar Kunwar and Mewa Kunwar. 
On the death of Ratan Singh some months later ( September, 
1851 ) the entire property which had stood all along in his 
name in the Collector’s Register was recorded in the name of 
his widow, Rani Raj Kunwar. 

Disputes then arose between the heirs of Daulat on the 
one side and Raj Kunwar on the other. Eventually, and in 
consequence of these disputes, the Court of Wards took 
over, in 1852, possession of the entire estate, making 
Raj Kunwar, who is stated to have been a person of 
weak intellect, an allowance of Rs. 500 a month. The 
rights of Daulat’s heirs do not appear to have been 
admitted to any part of the property, as no allowance 
„was made to them, and, in fact, it is alleged they were 
referred to the Civil Courts for the establishment of their 
rights.. Matters.remained in this condition for several years, 
Sen Kunwar died in 1857 and Raj Kunwar, Ratan’s widow, 
the following year. In 1860, under the advice of Mr. John 
Inglis, a well-known District Officer, then Collector of Bareilly, 
the daughters of Daulat and the grandson of Ratan, Khairati 
Lal, entered into the compromise which the plaintiffs now 
seek to set aside ‘so far as it affects them. 


7) 
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IVIL. By this compromise Daulat Singh’s daughters, Chhattar 
Sti Kunwar and Mewa Kunwar, obtained between them an 8% 
=> anna share, taking the entire estate as 16 annas ; whilst Khairati- 
toni Lal . ; ai : 

a. Lal received a 7% anna share. Partition was effected in 


d Krishna terms of the compromise, and the parties obtained possession 
ae of their respective shares allotted to them. Chhattar Kunwar 
meer Alt. died in 1866. There was litigation between Chhattar’s 
husband and Mewa Kunwar as to the right to Chhattar’s share, 
which was ultimately decided in Mewa Kunwar’s favour who 
thus obtained possession of the entire 844 anna share received 
by the two sisters in 1860. Mewa Kunwar died in 1899, and 


the share held by her has devolved on the plaintiffs, her sons. 


Their case isthat on the abandonment of Hinduism by 
Ratan Singh he forfeited his half share in the joint property 
which vested in Daulat Singh, that they as his heirs are entitled 
to the entire 16 annas, and that they are not bound’ by: the 
compromise of 1860, as Chhattar Kunwar and Mewa Kunwar, 
being mere life tenants, had no authority, in the absence- of 
legal necessity, to alienate the 7% anna share in favour of 
Khairati Lal. 


The defendants, who are transferees either from Khairati 
Lal or his heirs contend, fzer alta, that the compromise 
entered into by the two ladies was not an alienation ; that it 
was a family arrangement for the settlement: of disputes 
under which they obtained more than they were legally 
entitled to; that in view of the British legislation (to which 
the defendants refer) the forfeiture, on which the plaintiffs 
rely, could not be enforced, and that, therefore, there was no 
divestment of the right of Ratan in respect of his half. share, - 
and that even if any such right, as the plaintiffs allege, de- 
volved on Daulat in consequence of Ratan’s conversion in 1845 
it became “extinguished” on the lapse of 12 years from thea 
date of such devolution. : 

The Subordinate Judge in a well-considered ademen 
upheld the defendants’ -pleas and dismissed the suits. The 
learned Judges of the High Court, on appeal by the plaintiffs 
arrived ata different conclusion. They were of opinion. that 
‘on the conversion of Ratan Singh, Daulat became “sole and 

absolute owner of the whole estate, ” inasmuch as: Regula: 
tion VII of 1832 “ did not abrogate the Hindu Law as to ‘the 
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consequences of apostacy,” and Act XXI of 1850 was not 
enacted until some five years after his adoption of the Mahome- 
dan faith, With regard to the compromise of 1860, al- 
though they considered it to be “just and wise” and “perhaps 
the best arrangement that could be made,” they felt pressed 
by authority to hold in effect that it amounted to an aliena- 
tion which the ladies, in the absence of legal necessity, were 
not competent to make, and that consequently it was not 
binding on the plaintiffs. In this view of the question they 
reversed, as already stated the decision of the Subordinate 
Judge, and decreed the plaintiffs’ claims in all three suits.. The 
learned Judges did not deal with the question of limitation 
raised by the defendants. 


_. Their Lordships regret they are unable to concur in the 
judgment of the High Court. 


In 1845, when Ratan Singh abandoned Hinduism and 
adopted the Mahomedan faith, the rule laid down in section 
9, Regulation VII of 1832, for decision in civil suits where the 
parties ranged against each other belonged to different persua- 
sions, was in force in the Bengal Presidency. It declared in 
express terms that in such cases— 

“When one party shall be of the Hindu and the other of the 
Mahomedan persuasion, or where one or other of the parties to the 
suit shall not, be either of the Mahomedan or Hindu persuasions, the 
laws of those religions shall not be permitted to operate to deprive such 

_ party or parties of any property to which, but for the operation of such 
laws, they would have been entitled.” 


Act XXI of 1850 extended the principle of section 9, 
Regulation VII of 1832, of the Bengal Code, throughout the 
territories subject to the Government of the East India Com- 
pany. After reciting the provisions of section 9, and stating 
that it would be beneficial to extend its principle to the rest 
of British India, it enacted that— l 


“So much of any law or usage now in force within the territories 
subject to the Government of the East India Company, as inflicts on any 
person forfeiture of rights or property, or may be held in any way to 
impair or affect any right of inheritance, by reason of his or her renounc- 
ing, or having been excluded from the communion of any religion, or being 
deprived of caste, ‘shall cease to be enforced as Law in the Courts of the 
East India Company, and in the Courts established by Royal Charter 
within the said territories,” 
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- The intention in both enactments is perfectly clear ;-by . 
declaring that the Hindu or Mahomedan law shall not be 

permitted to deprive any party not belonging to either of 
those persuasions of a right to property, or that any law or 

usage which inflicts forfeiture of rights or property by reason 

of any person renouncing his or her religion, shall not be 

enforced, the legislature virtually set aside the provisions of 

the Hindu law which penalises renunciation of religion or 
exclusion from caste. 


The effect of the legislation of 1832 and 1850 was that on 
Ratan Singh’s abandonment of Hinduism, Daulat Singh did 
not acquire any enforcible right to his father’s share in the 
joint family property which he could either assert himself or 
transmit to his heirs for enforcement in a British Court of 
Justice. 


In the view their Lordships take of this branch of the case 
it is not necessary to discuss the question of limitation raised 
by the defendants. But it may be observed that whatever 
right Daulat acquired under the Hindu law to the share of his 
father came into existence in 1845 on the conversion of the 
latter tothe Mahomedan religion. No suit could be brought, 
even if the enactments referred to above had permitted it, 
to enforce the right after lapse of 12 years “ from the time 
the cause of action arose” (section 12, Act XIV of 1859), 
Nothing in Article 142 of Act IX of 1871 or of Article 141 of 
Act XV of 1877 could lead to the revival of a right that had ` 
already become barred. In this connection their Lordships 
would refer to the judgment of this Committee in the case of 
Hurrinath Chatterji v. Mohunt Mothoor Mohun Goswami (1), 
where it was pointed out that the “ intention of the law of 
limitation is, not to give a right where there is not one, but 
to interpose a bar after a certain period to a suit to enforce 
an existing right.” : 

Such was the relative position of the parties in 1860, 
when the compromise was entered into, The heirs of Daulat 
had no existing enforcible right to the share of Ratan Singh, 
and the entire property was recorded in the name of his 
widow. Under these circumstances the parties, under the 


advice of the District Officer, instead of engaging in a long 
(1) [1893] L. R., 20 I. A., 183. 
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litigation, arrived at a mutual settlement of their claims. CIVIL. 
The real nature of the compromise is well expressed in a 191. 
judgment of the High Court of the North-West Provinces in mere 
ca : ; ; _ Khunni Lal 
1868 in the suit of Mewa Kunwar against her sister Chhattar wv 
Kunwar's husband. The learned Judges say as follows :— Gobme Kasuni 
arain. 


“ The true character of the transaction appears to us to have been —— 
a settlement between the several members of the family of their disputes, Mr. Ameer Als 
each one relinquishing all claim in respect of all property in dispute other = 
than that falling to his share, and recognising the right of the others as 
they had previously asserted it to the portion allotted to them respectively. 
It was in this light, rather than, as conferring a new distinct title on each 
other, that the parties themselves seem to have regar ded the arrangement, t 
and we think that it is the duty of the Courts to uphold and give full 
effect to such an arrangement.” (1) 
Their Lordships have no hesitation in adopting that view. . 
The true test to apply toa transaction which is challenged 
by the reversioners as an alienation not binding on them is, 
whether the alienee derives title from the holder of the 
limited interest or life-tenant. In the present case Khairati 
Lal acquired no right from the daughters of Daulat, for 
“the compromise,” to use their Lordships’ language in 
Rani Mewa Kunwar v. Rani Hulas Kunwar (7), “ is based on 
‘the assumption that there was an antecedent title of some 
kind in the parties, and the agreement acknowledges and 
defines what that title is.” 


In their Lordships’ judgment the decisions on the authority 
of which the learned Judges of the High Court have held 
the compromise not to bind the plaintiffs, are not applicable 
to the present case, 


On the whole their Lordships are of apition that tlie 
judgment and decree of the High Court of Allahabad 
should be reversed and those of the Subordinate Judge restored, 
and they will humbly advise His Majesty accordingly. 


The respondents will pay: the costs of this appeal and 
of the appeal in the High Court. | 

a Appeals allowed. 
Pyke, Parrott & Co., Solicitors for the appellants. 
T. L. Wilson & Co., Solicitors for the respondents. 
J. M. PARIKH, 

(1) [1868] 3 Agra H. C. R., 82, 84. 

(2) [1874] L. R, LI. A., p. 166. 
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AMNA BEGUM AND OTHERS 
: ' versus . 
THE NAWAB OF RAMPUR. 

Conflict of laws—Promissory note executed at Rampur in favour of the 
Nawab without stanp—Stamp afficed when suit filed in Bittish 
‘ndia—Lex loci contractus—Rampur Stamp Law, section 52, proviso 
(c)}— Admissibility in evidence. 

A promissory note was executed in favour of “ the Nawab of Rampur” 
at Rampur, It was not stamped. According to ‘section 52 of the 
Rampur Stamp Law no document which required a stamp, but was not 
stamped, could be admitted in evidence for any purpose or be acted 
upon, unless it was executed in favour of the State (proviso c.). The 
suit was brought in British India, the plaintifi’s pleader affixing an 
one anna stamp on the document when he filed it. The Subordinate 
Judge held that it was immaterial to find what the law at Kampur 
was and decreed the suit. eld that it was material to find what 
the law in force at Rampur was about the validity of unstamped docu- 
ments. Æeld further that the note having been executed in favour of the 
‘t Nawab of Rampur’ and not ‘Sir Moha.nmad Hamid Ali Khan Bahadur, 
&c.,’ was one executed in favour of the State within the meaning _ of the 
aforesaid proviso, although the money was not advanced to the defendant 
from the State Treasury. It was therefore, though unstamped, a note 
in accordance with the law in existence at the place of contract, 
and could be admitted in evidence against the defendant in British 
India. l | 

FIRST APPEAL from a decree of Pandit Girraj Kishore 

Datt, Subordinate Judge of Bareilly. 


This was a defendant’s appeal arising out of‘a suit on foot 
of a promissory note for Rs, 45,000 which was executed on 
13th July, 1906, by Abdul Ghaffur who was represented by 
the defendants. The promissory note was executed in Ram- 
pur, and no stamp was’ put upon it at the time. When the 
present suit was sought to be instituted at Bareilly the Vakil 
for the plaintiff stamped it with a one-anna stamp and filed it 
in court:- 

The Subordinate Judge decreed the suit holding that so 
long as the note bore the stamp required by the law of British 
India, it was "immaterial that the provisions of ‘the Stamp 
Law at Rampur had not been complied with. 

° F. A. 109 of 9909. 
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Defendants appealed. CIVIL. 


— 
- ` 


= Satish Chandra Banerji, for the appellants, produced a IQI. 
copy of the Stamp Act of Rampur, which lie said wasa | Amna Begum 
public document and could be admitted under section 74 o 
of the Indian Evidence Act, and could be admitted as proof Rampur. 
of the actual law of the State under sections 78 and 84 of that 


Act. 

(B. E. O'Conor, for the respondent, objected to the admis- 
sion of this book in evidence here.) 

The point for decision was, whether a promissory note, 
which was nota valid instrument according to the law of 
Rampur when it was executed, could be stamped subsequently 
in British India and support a suit brought for the recovery of 
money alleged'to be due under it. 

He submitted that the law of the place of contract should 
be taken into consideration and cited 

Story, Conflict of Laws, ed. 4, sections 260, 392. 

Foote, Private International Jurisprudence, ed. 3, 374. 

_ Dicey, Conflict of Laws, ed. 1, rules 147, 549 
‘Alves. Hodgson, [1797]. 7 Term Reports, 241. 

Clegg v. Levy, [1812] Campbell, 3, 166. 

Bristow v. Sequeville, [1850] 5 Ex 275: 

The court below had relied on the case of 

In the goods of McAdam, [1895] 1. L. R, 23 Cal., 187. 

` That was a case of a power of attorney which was executed 
in England to operate in India, and was not stamped there, 
but was admitted in India. A power of attorney stood ona 
different footing from a promissory note. 


Unless the note was a good promissory note in Rampur, it 
could not be validated by subsequent stamping in British India. 


B. E. O'Conor (Jogendra Nath Chaudri and Lalit Mohan. 
Banerji with him), for the respondent : — : 


Before a suit relating to a foreign note can be dismissėd, the 
court must satisfy itself that the document on-which it is based 
is vord according to the law of that foreign State and not 
merely inadmissible in evidence. 

Chitty on Contracts, ed. 14, 99. 

The persons sued on the note were residents of ‘British 
India, they had property situate in British India, and it was 
a resident of Rampur who was seeking to enforce a contract 
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` against them. Under such circumstances the lower court was 


right in disregarding the law of Rampur. 
The following order referring issues was delivered by 


GRIFFIN, J.+This appeal arises out, of a suit on a pro- 
missory note executed on the 13th of July, 1906, by Nawab ` 
Abdul Ghafur, the then Prime Minister of Rampur State, in 
favour of His Highness the Nawab of Rampur. The dotu- 
ment was executed at Rampur on an unstamped paper. 
The present suit was instituted on the 5th of March, 1908, 
against the heirs of Abdul Ghafur who are residents of British 
India. The document in question, before being put in court, 
was stamped by the pleader who appeared for the plaintiff 
with a one anna British India stamp. One of the pleas taken 
by the defendants in the court below was that the document 
was void by reason of its not being stamped at the time 
of execution and therefore could not be made the basis 
of a suit. The court below overruled this plea holding that 
it was immaterial whether or not the promissory note in suit 
complied with the provisions of the stamp law of the Rampur 
State, and that it was enough if it be stamped according.to 
the Indian Stamp Act. The learned Subordinate Judge 
quoted in support of his view the ruling of Ju the goods.of 
McAdam('). That case related to a power of attorney 
which was executed in England and which was stamped in 
British India. The court held that the power of attorney 


which was stamped according to the provisions of the 
[Indian Stamp Act was valid for the purposes. it was 


intended to meet. The court below has decreed the plain- 
tiffs suit in full against the property left by the deceased 
Abdul’ Ghafur. The defendants appeal. We do not think 
we can dispose of this appeal satisfactorily without a finding 
on the issues which we.shall state later on. We are not 
disposed to accept the view taken by the learned Subordinate 
Judge as to the immateriality of the Stamp Law ofthe Ram- , 
pur State applying to the promissory note in suit., There is a | 
considerable current of authority to the contrary, and various 
authorities have been cited to us by the learned advocate on 
behalf of the appellants, ves.— 


Story on the Conflict of Laws, 4th edition, page 392. -r 
(1) [1895] I. L. R., 23 Cal, 187. 
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: Foote on Private International Jurisprudence, 3rd edition, page 374. 


' Dicey on the Conflict of Laws, 1st edition, Rule 147, page 549. 


We, therefore, under the provisions of Order 41, Rule 
25, refer the following Issues :— ‘ 


- (1) Whether according to the Law of the Rampur State 
binding on the'parties to the suit a promissory note requires 
to be:stamped.to give it legal effect ? (2) If not so stamped, is 
it absolutely void? (3) If not absolutely void, what is its force 
and effect according to the law in force in the Rampur State? 

Sich further evidence as may be necessary for the deter- 
mination of these issues may be taken. Ten days will be al- 
lowed for objections after the return of the findings. 


On receipt of the findings, which were in favour of the 
defendants-appellants, 


J. N. Chaudri (with him B. E. O'Conor and Lalit Mohan 
Banerji), for the respondent, submitted that the loan was 
advanced by and the note was executed in favour of the Nawab 
of Rampur and'not Sir Mohammad Hamid Ali Khan Baha- 
dur, G:C.S.I. It was a note executed in favour of the State 
and did not require any stamp, as provided by proviso (c) to 
section 52;` Rampur Stamp Law. If the money had been 
advanced ‘from the Treasury, the note would have been in 
exactly this form. It was on the face of it in favour of the 
plaintiff as Nawab of Rampur and not in favour of him in any 
capacity other than that of the Ruler of Rampur. 


' He cited 
. Bristow v. Segueville, [1850] 5 Ex. Rep., 275. 


' Section 14 of the Rampur Stamp Law authorised the 
Nawab to remit the duty on any instrument. It must be 
assumed that he did remit the duty, if any was . required, on 
the instrument the subject- -matter of the present suit. 


Further, section 53 of the Rampur Law provided that 
when a document which required an stamp but was not 
stamped, was- received in evidence, the admission could not be 
challenged in appeal.. The promissory ‘note here was so re- 
ceived and the defendants could not challenge that admission 
in appeal. 
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Satish Chandra Banerji, for the appellant, argued that the 
money having been advanced from the private funds of the 
plaintiff, as admitted by him, the promissory note required a 
stamp. The Nawab held a dual capacity, one that of the ruler 
of the State, and the other that of a private person. Section 52, 
proviso (c), of the Rampur Stamp Law exempted all docu- 
ments which were executed in favour of the State. Here’the ` 
note was not executed in favour of the State but in favour of: | 
the Nawab in his personal capacity, and the money was not ` 
advanced from the public treasury. It was; therefore, not 
merely inadmissible in evidence, not having been stamped. in 
accordance with Rampur Law, but absolutely void. . 


Section 52, Rampur Stamp Law, enacts that the instru- 
ment shall not be acted upon. It isnot a ruleof evidence 
merely, The promissory ‘note was therefore for all purposes 
void. 


The reference to section 14 was an after-thought, it not 
having been either alleged or proved in the.lower court that 
the duty was remitted under any order of the Nawab, 


Section 53 could ‘not help the plaintiff because the note 
was never received in evidence by any court in Rampur. The 
definition of “duly stamped” in section 3, clause (10) of the 
Indian Act showed that section 36 of that Act could have no 
application. l l 


The judgment of the Court was delivered by 


STANLEY, C. J.—The subject-matter of this litigation is a 
promissory note executed on the 13th of July, 1906, by Nawab 
Abdul Ghafur, the then Prime Minister of Rampur State, in 
favour of His Highness the Nawab of Rampur. .The note 
Was executed at Rampur and was on unstamped paper, 
Nawab Abdul Ghafur having died, the suit, out of which this 
appeal has arisen, was instituted on the sth of March, 1908, 
against his heirs who are residents of British India, Before 
the promissory note was filed in court, it was stamped by the 
pleader for the plaintiff with an one anna stamp of British 
India. One of the defences set up by the defendants was 
that the document was void by reason of its not having -been’ 
stamped at the date on which it was signed, and therefore 
could not be made the basis of a suit, | 


od 
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The court below overruled this plea, holding that it was 
immaterial whether or not the promissory note complied with 
the provisions of the Stamp Law of the Rampur State, and 
that it was a valid document being stamped according to the 
Indian Stamp Act. ; l i 

. We were not disposed to take this view and therefore 
referred several issues to the court below for determination. 
They were as follows:— 


(1) Whether according to the law of the Rampur State, 
binding on the parties to-the suit, a promissory note must be 
stamped in order to have legal effect ? 


(2) If not so stamped, is it absolutely void, and 


(3) Tf not absolutely void, what was its force in the Ram- 
pur State ? 


It was contended before the court below that the promis- 
sory note in question was not admissible in evidence not 
having been stamped in accordance with the law of the Ram- 
pur State. Section 52 of the Rampur Stamp Act prescribes 
that any “instrument chargeable with duty but not duly 
stamped, shall not be admitted in evidence for any purpose by 
any person having by law, or consent of the parties, authority 
to receive evidence or shall be acted upon, registered or authen- 
ticated by any such person unless such instrument is duly 


stamped.” There are several provisos to this section and > 


amongst others the following, (c) “ When any instrument is com- 
pleted by or in favour of the State, or if it bears a certificate 
under section 46, then it will be admitted in evidence,” 
et cetera. It was contended on behalf of the plaintiff that the 
promissory note having been executed in favour of His High- 
ness the Nawab of Rampvr, it was admissible in evidence 
according to the aforesaid proviso, The court below held 
that the note was given to the Nawab in his private capacity 
for money lent from his private purse and not from the State 
Treasury and that therefore the proviso above referred to did 
not apply. It further held that under the law of the Rampur 
State binding on the parties, a promissory note requires to be 
stamped to have legal effect, and that the promissory note 
sued on not having been stamped was for all practical pur- 
poses apot ely void. 
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Objections have been taken to, these findings under Order 
41, Rule 26. It is contended on behalf of the plaintiff that the 
note was completed i in favour of the Rampur State and was 
admissible in evidence and that the court below was wrong 
in holding that the plaintiff was not entitled to the benefit of 
the aforesaid proviso to section 52. 

His Highness the Nawab was examined on commission 
and he deposed to the circumstances under which the note 
was executed. In answer tothe question whether the .debt 
was due to the State or to himself he said :—“ This debt is 
due to me personally, and ordinarily speaking a debt which 
is due to me is due to the State and the debt which is due to 
the State is dueto me. But the said amount I advanced 
from my own funds,” The note is in the following terms :— 
“I promise to pay to His Highness the Nawab of Rampur 
on demand the sum of Rs, 45,000, value received,” and is 
signed by Abdul Ghafur and dated the 13th July, 1906. “The 
argument addressed to us, on behalf of the defendants, is 
that the Nawab occupies a dual capacity, namely, that of 
Ruler of the State of Rampur and that of a private indivi- 


dual independent of the State, and that the money not having 


been advanced from the funds in the treasury but from 
money which His Highness had by him at the time the note 
cannot be regarded as having been completed’ in favour 


of the State. Weare unable to ‘accede to this contention. 


The note was drawn in favour of the Nawab of Rampur, 
and it is not suggested that if the loan had been a loan 
from the State, the promissory note would have assum- 
ed adifterent form. Butitis said that the money was not 
taken from the treasury but from moneys in the hands of 
His Highness, and that therefore the note cannot be regarded 
as having been made in favour of the State. We think that 
this is two narrow a view of the case. As His Highness in his 
evidence stated “the debt which is due to me is due to the 
State, and the debt which is due to the State is due to me.” If 
the note was completed in favour of the State, then the 
proviso to section 52 is applicable, and the note was in our 
judgment, admissible in evidence, it being a note in accord- 
ance with the law in existence at the place of contract. 


The instrument, it is to be observed, is drawn in favour of 
the Nawab of Rampur, not in favour of Nawab Sir Mohammad 


~N 
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Hamid Ali Khan Bahadur, G. C. S. I. It ison the face of 
it in favour of the plaintiff as Nawab of Rampur and not 
in favour of him in any capacity other than that of Ruler 
of the Rampur State. For these reasons we think that the 
claim ofthe plaintiff was rightly decreed. It was contend- 
ed on behalf of the plaintiff that, even if the instrument 
required a stamp, inasmuch as it was received in 
evidence in the courts below, its admission as material 
evidence cannot be called in question in appeal on the 
ground that the instrument was not duly, stamped (see 
section 53 of the Rampur Stamp Act) It was also 
contended that under section 14 of the Rampur Stamp 
Act His Highness the Nawab has power to remit the duty 
on any instrument, and that under the circumstances 
of this’ case it must be assumed that His Highness in 
accepting an unstamped promissory note remitted the duty 
payable in respect of it. In view of our finding on the main 
issue it is unnecessary to determine the two last’ mentioned 
points. 


We think that there is no force in the fifth ground of 
appeal.. The second, third and fourth grounds of appeal were 
not pressed. 


For the foregoing reasons the plaintiff is in our judgment 
entitled to hold the decree which he has obtained. We 
accordingly dismiss the appeal with costs, 


S.M Appeal dismissed, 
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CHATUR 
UCrsUs 
KING-EMPEROR.* 
Penal Code (Act XLV of 1860), section g60—Murder while omn in 
burglary. 
Section 460, meee Penal Code, intended to provide for the Jundi: 


‘ment of persons who wert jointly concerned in the committing of the 


house trespass or house breaking altogether irrespective whether they 
were the persons who caused or attempted to cause grievous hurt. It 


-never intended that if a person while he was committing a burglary 


happened also to commit murder that he should be punished only for 
hurglary and not murder. 


v 


CRIMINAL APPEAL against the order of Pandit Ram 
Avatar Pande, Sessions Judge of Azamgarh. 


R. Malcomson (Assistant Government Advocate), for the 
Crown. -_ 


: The judgment of the Court was delivered by - 


RICHARDS, J.—Chatur has been ‘convicted under Pee 
460, Indian Penal Code, and sentenced to transportation for 
life. When the case came before us we thought it necessary 
having regard to the evidence that notice should go to Chatur 
to show cause why the sentence should not be enhanced 
and the sentence of transportation for life changed into a 
sentence of death. This notice was duly served and Chatur 
has sent in a petition. In this petition he maintains his 
innocence and says that so far from being sentenced to death 
he should be released. The charge against Chatur was. 
that he entered the house of one Mathra Teli and attempted 
to rob his little daughter of a kansli she was weaying round 
her neck. This happened at night. Mathra hearing the 
cries of her child went to her rescue and seized hold of the 
thief, who struggled with him, drew forth a knife and stabbed 
him in the belly. Mathra died within six days as the result 
of the stab. The stab was of a very serious nature. It was 
two inches long and penetrated right into the stomach. A 
portion of the large omentum was protruding from the 


* Cr. A. No, 6 of 191i, 
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wound, Mathra’s: dying declaration was recorded.. He knew 
Chatur who was resident of his own’ village. He states how 
he caught Chatur attempting to rob ‘his daugther, how he 
seized hold of him and how the accused stabbed him, He 
also states that he raised an outcry and that Ganesh Pande, 
Shiv Narain Pande, Subhag and Antu Telis came and arrest- 
ed the accused. Three of these persons have been examined 
and all of them state that on hearing the outcry they: came: 
up and found the deceased holding Chatur inside the house: 
and that it was immediately noticed that Mathra was wound- 
ed. The evidence then shows that the accused was tied- 
tọ a tree and that-a report was made. The knife was 
afterwards found near Mathra’s cot. The, accused when: 
examined before the Magistrate stated that he had recently’ 
returned from Calcutta ; that he was asked .for a present by 
Ganesh Pande and one Kishori, aud that he told them that hè 
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had nothing to give them. Three days later he gave these 


two persons a rupee each to go to the house of a prostitute.: 
They told him to sit by the door of, Mathra while they went 
to the prostitute. He sat there for some time until he 
heard an outcry and then Ganesh Pande and Kishori came 
out of the house and caught him shouting “thief, thief, ” 
He changed this story a little later on by saying that it 
was Mathra Teli who came out aud called “thief, thief” 
and that Kishori was the person who stabbed Mathra, 
This’ statement was evidently made by the accused-in an 
attempt to explain how it was that he was caught at night 
beside the house of Mathra, We have not the smallest 
hesitation in agreeing with the learned Judge and two assessors 
that Chatur accused was caught thieving in the house of 
Mathra deceased, and that he stabbed Mathra in the belly 
with a knife in order, if possible, to get away. The question 
is, what was the offence committed by Chatur and what 
should his punishment be. As already pointed out, he has 
been convicted under section 460, Indian Penal Code. Section 
460, Indian Penal Code, provides that where any person 
committing lurking house-trespass by night or house- 
breaking by night, voluntarily causes or attempts to cause 
death or grievous hurt to any person, every person Jointly 
concerned in committing such house-trespass or house-break- 
ing, shall be punished in the manner provided for in the section, 
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In our opinion this section was intended. to provide for the 
punishment of persons who are jointly concerned in the 
committing of the house-trespass or house-breaking altogether 
irrespective whether they were the persons who caused or 
attempted to cause death or grievous hurt. In the present 
case if Chatur had other comrades committing the house-tres- 
pass with him, they could be punished under section 46u. It 
never. was intended that if a person whilst he was committing 
a burglary happened also to commit murder, that he should be. 
merely punished for burglary and not for murder. Any person 
who causes death. by doing an act with the intention of 
causing death or with the intention of, causing, such. bodily 
injury as is likely to cause death or with the knowledge that 
he is likely by such act. to cause death commits the offence of 
culpable homicide. It seems to us that it is impossible to hold 
that when Chatur stabbed the unfortunate man in the belly 
with a knife, he did not at least know that he was likely by. 
that act to cause the death of Mathra. We are satisfied that 
he intended to cause bodily injury which was likely ‘to cause 
death. Itis of course quite unnecessary to consider the excep- 
tions mentioned in the Penal Code. We dismiss the appeal 
òf Chatur but alter the conviction from a conviction under 
section 460, Indian Penal Code to one under section 302, 
Indian Penal Code. In exercise; of the powers conferred on: 
us by section 439 of the Code of Criminal Procedure, we 
enharice the sentence from a sentence of transportation for life 
to asentence of death, and we direct that Chatur be hanged 
by the neck till he is dead. 


| Appeal dismissed—Sentence enhanced. 
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 BILASO, 
.VEYSUS 
MUNNI LAL AyD OTHERS. * 
Will—-Construction— Bequest. after testator and his wife's death—Legatee 
a dying before, testator’s wife. 
. < One S executed .a, will whereby he gave all his property after 
the death of himself and his wife M to his daughter B and his nephew 
D. D survived the testator but predeceased M. Ae/d that D took a 
vested interest in the property which was transmitable to his sons. 
Bhagabati Baymanya v. Kali Charan Singh, 8 A. L, J. Ry 433 
followed. 
; SECOND APPEAL from a decree of E. M. Nanavuthy, 
Esq., Additional Judge of Bareilly, confirming a decree of 
` Babu Srish Chandra Basu, Subérdinate Judge of Bareilly. 
“Sunder Lal and Ghulam Mujtaba, for the appellant. 
. Satish Chandra Banerji and Tej Bahadur Sapru, for the 
respondents; - l l 
“The judgment of the Court was delivered by 
- STANLEY, C. J.—The sole question raised in this appeal 
- depends upon: the true construction of the will of one Sewa 
Ram. Sewa Ram being the owner of certain property, execut- 
ed his will on the 4th of April, 1884, and thereby gave'all his 
property, atter’ the death of himself and his wife Musammat 
Mendu, to Lis daughter Bilaso’ and his nephew Duli Chand. 
Duli Chand survived the testator but predeceased Musammat 
Mendu. ‘The contention in the. appeal is that Duli Chand 
did not take a vested interest in the property disposed .of by 
the will but merely a contingent interest, and that he having 
died. before his. aunt, his sons are not entitled to succeed to 
the property. We think that the courts below were right 
in holding that Duli Chand took a vested interest in the 
property which was transmitable to his heirs.. The point was 
the subject of decision by their Lordships of the Privy Conncil 
in the case of Bhagabatt Barmanya v. Kali Charan Singh (1). 
In that case a will provided that, the testator’s mother and 


(1) [911] 15 CG. W. N., 393, S: C. 8 A. L, J. Ry 433 
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his wife were to succeed to his property for life, and on their 
death the sons of his sisters Gand A, “that is to say, their 
sons who are now in existence as also those.who may be born 
hereafter, shall in equal shares hold the said properties in 
possession and enjoyment by right of inheritance.” It was 
held that the nephews were intended to take vested and 
transmitable interests on the death of the testator, though © 
their possession and enjoyment was postponed. This decision 
appears to us to govern the present case. The appeal is 


therefore devoid of force. We dismiss it with costs. 
Appeal dismissed, 


HAMID-ULLAH KHAN anp oTHERS 
VErSUS 
NAJJO. * 
Limitation Act (V of 1908), article 10g—-Mahomedan widow in possession 

Jor dower dispossesseda—Cause of action to sue—Liability of wrong-doers 

lo pay. 

One F put his wife W in possession of his property to recover her 
dower debt and died in 1895. W remained in possession till 1906 when 
she was dispossessed. In 1907 her sister N brought this suit for recovery 
of her share in W’s dower against F’s heirs who had obtained possession. 
Held that the right to bring the suit accrued when the defendants took 
possession of the estate and refused to pay the amount and article 104, 
Limitation Act, did not bar the suit. : 

Held further that the balance of dower due to W was a debt payable out 


of the estate of F, and the defendants having wrongfully appropriated 
the estate which was liable to discharge this debt cannot be permitted 
tc hold the estate without discharging the liabilities. 


SECOND APPEAL from a decree of E.O. E, Leggatt, Esq., 
District Judge of Saharanpur, confirming a decree of Shaikh 
Maula Bakhsh, Subordinate Judge of Saharanpur.. 

Suit for. money. The courts below decreed the suit. 
Defendants appealed. 

_ Durga Charan Banerjee and Ghulam Mujtaba, | for the 
appellants. i 
Muhammad Tshag, for the respondents, 
° S.A. No. 844 of 1910. 
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The judgment of the Court was delivered by | < CIVIL 

- STANLEY, C. J.—This was a suit for recovery of the 191. 
plaintiff's share of the dower debt due to one Musammat jy. mid-ullah 
Waziran at the time of the death of her husband, Faiżullah Khan 
Khan. The facts are these : —Faizullah Khan died childless Najo. 
in December, 1895, leaving his widow, Musammat Waziran, = PEN 
him surviving. Prior to his death, Faizullah put his P 


widow into possession of his estate in order that she 
might satisfy her dower debt stated to be Rs. 5,000 
thereout. In 1906, before the dower debt was discharged, 
Waziran made a transfer of the estate which led to 
litigation between her and the other heirs of Faizullah. 
During this litigation Waziran died and the other heirs of 
Faizullah Khan took possession of three-fourths of the 
estate and obtained a decree declaring them entitled to pre- 
empt Waziran’s one-fourth share. The plaintiff, Musammat à 
Najjo, is one of two sisters of Musammat Waziran, and she 
instituted the suit out of which this appeal has arisen for 
‘recovery of her share of the balance of the dower debt 
remaining due to Musammat Waziran at the time of her 
death. 


Both the lower courts have decreed her claim. Hence 
this appeal. The principal ground of appeal is based upon 
the Indian Limitation Act. The contention of the defend- 
ants-appellants is that Waziran’s dower became payable in 
December, 1895, when Faizullah died, and that the suit should 
have been brought within three years from that date under 
article 104 of schedule II to the Limitation Act. We are 
not prepared to accept this plea. It is found by the courts 
below ‘that Musammat Waziran was put into possession 
of her husband’s estate by her husband for satisfaction of 
her dower debt. She and her heirs were therefore entitled 
to remain in possession until the dower debt was satisfied. 
Despite the agreement between Faizyllah Khan and his 
wife, the defendants-appellants wrongfully took possession 
of the estate of Faizullah, and thereby committed a breach 
of the agreement entered into between him and Waziran. 
Having thus lost the property which was appropriated by 
Faizullah to the payment of his wife’s dower, it appears to 
us that the plaintiff was entitled to -maintain this suit for 
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recovery of her share of the dower remaining due to 

Musammat Waziran at the time of her death out -of the 
assets of Faizullah Khan, in the hands of the defendants. 
The balance of the dower due to Waziran was a debt pay- 
able out of the estate of Faizullah Khan and the defendants 
having wrongfully appropriated the estate which was liable 
to discharge this debt cannot be permitted to hold the estate 
without discharging the liabilities attaching to it.. Wrongful 
possession was only taken in 1906. This suit was brought 
in 1907.. Consequently it is not ‘barred by any article 
of limitation. The suit is not in our opinion governed ‘by 
article’ 104° of schedule II to the Limitation Act, buat 
is a Suit, the right to’bring which accrued when the defend- 
ants took possession of the estate of Faizullah Khan and 
refused to pay the amount dué to-the plaintiff in respect of 
her share of Waziran’s dower. We therefore dismiss the’ 
appeal with costs. 


Appeal dismissed, 


NEAZ BEGAM 
VEYSUS 
MANZOR AHMAD KHAN. * 


Mahomedan Law—fanafea Law—Gift with condition—Gift to wife— 
Presumption of possession. 


A gift by the husband to the wife is not on the same footing as a 
gift by the wife to the husband ‘lhe presumption of Hanafea Law is 
that the wife.and all her belongings are in the possession of her husband, 
and when she makes a gift in favour of the husband, no fresh transfer of 
possession is necessary. But in the case of gift by a husband toa wife 
no presumption as to possession will be made and the wife as a donee 
will have to ‘establish her posses sion during the life-time of her husband 
by evidence. i 


A husband made a gift of his property to his wife on condition that 


‘she will not be entitled to transfer it and she accepted the gift on that 
‘condition Æeld that under the Hanafea Law the gift was a gift with 


condition but that the gift was valid and the condition void. 


° 5. A. No. 398 of 1910. 
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SECOND APPEAL from a decree of E. E, P. Rose, Esq., 
District Judge of Shahjahanpur, confirming a decree of Babu 
Ram Chandra Saksena, Subordinate Judge of Shahjahanpur. 


Iswar Saran, for the appellants. 
Mohkamnad Ishaq, for the respondent. 
The following judgment was delivered by 


KARAMAT HUSAIN, J.—In this case the heirs of one 
Karam Ahmad Khan instituted a suit against his widow for 
possession of their share in the property left by Karam 
Ahmad Khan. One of the pleas in defence raised by the 
widow was that Karam Ahmad Khan’s shares in the dwelling 
house and the properties Nos. 1 to 5 (both inclusive), were 
given to her by her husband undera deed of gift, dated the 
26th of February, 1896, and that she got possession of those 
properties in the life-time of her husband. Both the courts 
below coming to the conclusion that the so-called deed of 
gift, dated the 26th February, 1896, was an arz2¢and nota gift, 
decreed the plaintiff’s claim. The court of first instance, with 
reference to the question of possession, remarked as follows :— 
“The defendant never treated or considered herself as an 
absolute owner of the property. Mutation was not effected 
in her favour during the life-time of her husband. When her 
husband -died she did not claim the property as property 
which she had received asa gift but by way of inheritance 
from her husband.” The lower appellate court on the 
question of possession observed as follows :—“ The deed of 
gift is registered ; but mutation of names has not been effect- 
ed nor was possession delivered. In fact, the widow appears 
to have forgotten about the existence of the deed until the 
present suit was instituted ; for, upon the death of her husband, 
she claimed mutation af names over the entire property by 
virtue of inheritance.” The findings in very clear terms 
show that the widow did not apply for mutation of names in 
respect of such property as stood in need of mutation of 
names. She therefore did not obtain possession over them 
in the life-time of her hisband. The defendant comes here 
in second appeal, and it is argued on her behalf that the deed 
of the 26th February, 1896, is a deed of gift with void condi- 
tions and not an ariat. I have gone through a certified copy 
‘of the deed which is on the record and have céomé to the 
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conclusion that it- is a gift of the property covered by it 
with void conditions. The expression in the deed, ¢s shart 
per main ne de diya aur dakhal bhi de diya ki ta hayat apne 
musammat maskur sirf pane munafe ke malik rahegi aur 
kist tarah par ikhtiyar antigal hagiat maskur ka nahin 
hoga” (I have given the property, covered by the deed 
and put her in possession thereof with this condition that 
she will be entitled only to receive the income of it during her 
life-time and that she will not be entitled to transfer the said 
property) and the expression “Jo hagiat mujhko hiba bila lene 
qimat ke kart hat usko min mukira kisi tarah per intiġgal 
na kar sakegi sirf pane munafe ke malik ralegi” (The 


‘ property which has been gifted to me without consideration 


over that l shall have no power of transfer, and I shall be 
entitled to the income thereot) conclusively show. that the 
intention was to transfer the corpus of the property to Niaz 
Begam and to take away the power of transfer from her. 
Such gifts under the Hanafia Law are gifts with conditions, 
and the rule on that point is that the gifts are valid but the 
conditions void. “All our masters are agreed that when one 
has made a giftand stipulated for a condition that is fasid 
or invalid, the gift is valid, but the condition is void” (Baill- 
ie’s Hanafeea Law, Book on Gift, Chapter VII, page 546). 


Construing the deed, dated the 26th February, 1896, to be 
a gift with void conditions, the next question to be consi- 
dered is whether possession was or was not delivered in 
pursuance of that gift by the husband to the wife. The 
concurrent finding of both the courts below on that point, 
so far as the property which stood in need of mutation of 
names is concerned, is that no possession was obtained by 
Niaz Begam during her husband’s life-time. The deed of 
gift, therefore, in respect of the property which needed muta- 
tion of names is inoperative, and Niaz Begam obtained no 
title to that property. 


Regarding the gift of the. dwelling house there is nothing 
to show that the wife obtained possession of it in the life- 
time of the husband as a donee from him. The correct rule 
of Hanafeea Law in case of a gift by a husband to a wife ts 
that no presumption asto possession will be made, and the 
wife as a donee will have to establish her possession during 
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the life-time of her husband as a matter of evidence, But 
some rulings have placed a gift by a husband to his wife on 
the same footing as one by a wife to her husband. This, 
with great respect, is not quite correct, inasmuch as in the 
case of a gift by a wife to her husband there is the presump- 
tion of the Hanafeea Law that a wife and all her belongings 
are in the possession of the husband, and that therefore when 
a wife makes a gift of any property to her husband, no fresh 
possession by him is necessary. There is, however, no pre- 
sumption under the Hanafeea Law that the husband and his 
property are in the possession of his wife and therefore a gift 
by the husband to the wife stands in need of delivery of 


possession. 


As in the case before me, there is no finding by the lower 
appellate court whether Musammat Niaz Begam did or did 
not obtain possession of the dwelling house in the life-time of 
her husband, it is necessary to have a clear finding on the 
following issue:—Did or did not Musammat Niaz Begam 
obtain possession of the dwelling house given to her by 
Karam Ahmad Khan under the deed, dated the 26th February, 
1896, in his life-time. 

I, therefore, under Order 41, Rule 25, remit the above issue 
to the lower appellate court for trial. That court will be at 
liberty to take such additional evidence as the parties may 
adduce. On return of the finding ten days will be allowed 
for objections. 

On return of the finding that the husband did not deliver 
possession of the house to the donee, the appeal was dis- 
missed. 

Appeal dismissed, 
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RAM LAL 
UEF SUS 


KALKA PRASAD AND ANOTIIER.* 


Civi! Procedure Code (Act V of 1908), Order 47, Rule r— Decisions after 
Judgment sought to be reviewed—New and important matter. 


Plaintiff instituted a suit for ejectment. Defendants pleaded that 
they were tenants of plaintiff. The Munsif ordered them to get a declar- 
ation of their tenancy. The Assistant Collector declared them to be 
tenants and the Munsif dismissed the suit. The Commissioner set aside 
the order of the Assistant Collector. The plaintiff then applied within 
go days of the confirmation of Commissioners judgment for review of 
Munsifs judgment. Æeld that the judgment of the Commissioner and the 
Board were new and important matters within the meaning of Order 47, 
Kule 1, Civil Procedure Code. ; 

CIVIL REVISION against the order of Babu Jogindro 


Nath Chaudhri, Munsif of East Budaun. 
The material facts appear from the following order of :— 


KARAMAT HUSAIN, J.—The facts are these :—Ram Lal 
brought an action against Kalka Prasad and Nathu Singh in 
ejectment. The defendants pleaded that they were the 
tenants of plaintiff. The learned Mtnsif acting under section 
292 of the Agra Tenancy Act, required the defendants to in- 
stitute within three months a suit in the Revenue Court for 
the’ determination of that question. The Assistant Col- 
lector, on the 31st of March, 1909, decided that they were the 
plaintiffs tenants. The learned Munsif, on the 29th of 
April, 1909, dismissed the plaintiffs suit. On appeal 
to the Commissioner it was held on the 17th of July, 
1909, that they were not the tenants of the plaintiff, 
and this decision of the Commissioner was upheld 
by the Board of Revenue on the 7th of March, 1910. 
The plaintiff then, on the 2nd of June, 1910, applied 
to the learned Munsif for the review of his order, who 
came to the conclusion that there was no sufficient ground 
for filing the petition of review after ninety.days and 
that the application ought to have been made to the 


* Civ. Rev. No. 78 of 1919. 
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Munsif who dismissed the suit on the 29th of April, 1909. 
The plaintiff has applied to this Court in revision, 
and it is urged on his behalf that the learned Munsif 
failed to exercise the jurisdiction vested in him, and that 
there was sufficient cause for not filing an application 
for review within ninety days. In the course of argu- 
ment it is said that the reversal of the decision of 
the Assistant Collector by the Commissioner and the 
Board of Revenue was “new and important matter” 
within the meaning of Order 47, Rule 1 of the Civil Procedure 
Code of 1908, and in support of his contention the learned 
Vakil relies n Waghela Rai Sangji Shivasangji xv. Shaik 
Masludin |’), and Akbar Khan v, Muhammad Ali Khan 
(3), The learned Vakil for the opposite party says that the 
setting aside of the decree of the Assistant Collector by the 
Commissioner is not a ground for revision and he relies on 
Amrita Lal v. Madho Das (*), and the remarks of their 
Lordships in 7 Moore’s Indian Appeal at p. 304. 


The point is an important one, and it is desirable to 
have aruling of a Bench of two Judges on this point. I 
therefore refer this case to a Bench of two Judges. 


The case was laid before KNOX and BANERJI, JJ. 
Lakshmi Narain (with him Govind Prasad), for the 
petitioner. 
| J. N. Chaudrz, for the opposite party. 

The judgment of the Court was delivered by 


BANERJI, J.—The applicant in the case before us, Ram 
Lal, was plaintiff in the court below. He instituted a suit in the 
Civil Court for the ejectment of the defendants, second party, 
as trespassers, They met the suit by a plea that they were 
tenants of the plaintiff. The learned Munsif very properly 
stayed his hands and required the defendants to institute a 
suit in the Revenue Court for a determination of the question 
raised by them. The defendants then went to the Assistant 
Collector and got from him a decision that they were the 
tenants of the plaintiff. In accordance with this decision the 
Munsif dismissed the suit on the 29th of April, 1909. At the 


(1) [1888] I. L. R., 13 Bom., 330. (2) [1909] 6A. L. J. R., 884. 
(3) [1884] 1. L. R., 6 All, 292 
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time when he passed this order, an appeal was pending in the 
Court of the Commissioner from the order of the Assistant 
Collector. The Commissioner decided that the defendants 
were not tenants and this decision was upheld by the Board 
of Revenue. The Munsif ought to have waited until the 
final decision of the Revenue Court and on hearing that the 
order of the Assistant Collector-was under appeal, he should 
have waited still further. The plaintiff, armed with the 
decisions in his favour, applied to the successor of the Munsif 
for review of the order passed on the 29th of April, 1909, We 
do not- understand why the plaintiff waited so long before 
he went to the Munsif. It is true that he came within 
ninety days of the decision of the Board of Revenue, but in 
matters of this kind applications for review should be put in 
as early as possible. The Munsif before whom the appli- 
cation came refused to: entertain it, and we are asked to set 
aside his order on the ground that he failed to exercise the 
jurisdiction vested in him. The question before us turns upon 
one point, namely, whether the decisions of the Commissioner 
and Board of Revenue can properly be held to be new and 
important matter within the meaning of Order 47, Rule 1. No 
judgment of this Court which is exactly in point has been 
placed before us. There is, however, a judgment of Bombay 
High Court in Waghela Rat Singji v. Shaik Masiudin 
(1), which was approved of in the subsequent case of Waman 
Hari v. Hart Vithal(#), We cannot find that the view taken 
by the Bombay High Court has been disapproved of or dis- 
sented from by any of the other High Courts. The case 
before us is one in which we think that for the ends of justice 
we ought to allow a review, and acting upon the precedents 
quoted above, we allow the application, set aside the order 
of the Munsif, and send back the case to him with directions 
to re-admit the suit under its original number and to dispose 
of it according to law. We make no order as to costs, 


Application allowed. 


(1) [1888] I. L. R., 13 Bom., 330. 
(2) [1906] I. L. R, 31 Bom., 128. 
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BISHUN CHAND BACHHAOT 
Vel SUS 


BIJOY SINGH DUDHURIA. 


Suit to sel aside a sale in execution proceedinys—Fraud and cousptracy— 
Lorfeiture of the purchase money—Reversal of concurrent findings. 


Where the Courts in India decreed the suit brought in the court of 


the Subordinate Judge, by the respondent against the appellant and 
two other defendants for a declaration that the purchase of a house by 
the appellant, at an auction sale, held under the order of the District 
Court, in certain execution proceedings, was invalid on the ground that 
it was brought about. by the fraud of the appellant and the other defen- 
dants, the judgment-creditor and the judgment-debtor, and prior to the 
institution of the suit the respondent preferred a claim under section 311 
of the Civil Procedure Code (Act XIV of 1882), in the District Court, 
praying that the sale might be set aside, but his petition was dismissed, 
and the sale duly confirmed after evidence had been heard on both 
sides in relation to the points raised by the respondent. 

Held, on the evidence reversing the lower courts that the allegations 
of fraud and conspiracy made against the appellant had not been brought 
home to him; that, under all the circumstances of the case, there was no 
sufficient ground for setting aside a sale, confirmed by the court after 
prompt local inquiry, and for inflicting on the appellant a forfeiture of the 
considerable purchase money paid by him out of his pocket, and that 
the suit must be dismissed. 

APPEAL from a judgment and decree of the High Court at 


Calcutta, confirming that of the Subordinate Judge of Mur- 
shidabad. 


The facts material for the purpose of this report are set 
out in the judgment of their Lordships. The suit was institut- 
ed by the respondent on September 30, 1902, to set aside 
the sale of a property, sold in execution proceedings by the 
‘order of the District Court of Murshidabad, on the ground 
that the said proceedings and sale were fictitious and fraudu- 
lent. “The defendants in the suit were the appellant (defen- 
dant No. 1), the decree-holder in the said auction proceedings, 
Tara Chand Hukum Chand (defendant No. 2), and the judg- 
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ment-debtor, Chatraput Singh (defendant No. 3), the owner 
of the property, 7e., his family dwelling house, which had been 


-sold. The Subordinate Judge decreed the suit, and the 


High Court, on appeal, confirmed that decree. The appellant, 
thereupon, appealed to His Majesty in Council. 


De Gruyther, K. C, and K. Brown, for the appellant: 
It is contended by the other side that the decree, in exe- 
cution of which the sale took place, was fraudulent, and 
that the execution proceedings were also fraudulent. Both 
courts have held that the decree was not fraudulent. The 
appellant did not buy as denamidar for the debtor, and 
the sale to him should not be set aside at all, or, any rate, 
unconditionally, There is no reasonable evidence of fraudu- 
lent intent on the part of the decree-holder and the debtor. 
The case of fraudulent conspiracy now raised was not raised 
on two previous occasions when the sale was challenged. The 
question whether the appellant made himself a party to or had 
notice of fraud on the part of the decree-holder and judgment: 
debtor, was not raised on the issue, and was not tried by the 
Subordinate Judge, and the finding of the High Court thereon 
is wrong : 

Abdool Hoosein Zenail Abadiny. Turner, [1887] L. Ra r4 L A, 111, 

. at p. 125. 

Gunga Narain Gupta v. Tiluckram Chowdhry, [1888] L. R., 15 1. A., 

119. 

[Sir ROBERT FINLAY.—Both courts in India have held 

that the proceedings were fraudulent. ] 


There are no concurrent findings here, because the conclu- 
sions on matters of fact as to which the learned Judges of the 
High Court say that they concur with the Subordinate Judge 
are not those stated in his judgment. The inference drawn by 
the Courts in India that the sale is fraudulent or dena? is 
an inference erroneous in law from the facts found by those 
courts respectively. The allegations of fraud, if proved, would 
constitute an offence under section 420 of the Indian Penal 
Code. This appeal, it is submitted, should be allowed. | 


' Sir Robert Finlay, K. C, and A: M. Dunne, -for the 
‘respondent : The findings of fact of the High Court being 
in affirmance of the findings of the original court on the issues 
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as to the fraud and collusion on the part of the defendants, 
in connection with the execution proceedings and the sale, 
and as to thesappellant’s being a mere benamidar for the 
defendant No. 3 in the matter of the purchase, there is no 
appeal therefrom. There is no substantial or real question of 
law involved in the appeal. Findings such as these. are 
binding unless exceptional circumstances are shown to reverse 
them, and no such exceptional circumstances are shown.,to 
exist here. This has been laid down in many cases and one 
of them is the case of 

Maung Tha Huyeen y, Maung Pan Nyo, [1900] L. R., 27 I. A., 166. 


! [Lord MACNAGHTEN. You need not refer to any wile 
The case of E 
Agdool Hoosein Zenail Abadin v, Turner, [1887] L.R, 14. A. LII, dt 
P. 125, ° 
relied upon by the other side, has no bearing here. It simply 
lays down thé well-known rule that a charge of fraud must 
be fully proved, and that when one kind of fraud is alleged, 
another kind cannot be proved. In order to succeed it is 
‘necessary for the other side to show that there was no eyi- 
dence to support the findings and the court below had gone. 
wrong in law. No such case is made out here and the 
appeal should be dismissed. 


[Lord MACNAGHTEN asked cities the anced 
would be prepared, in case of the dismissal of the appeal, to 
pay the appellant Rs. 12,000, the price of the.house, It is 
found that the appellant paid that amount, which was 
distributed by the court. The effect of the decree under 
appeal i is that the sum is confiscated, ] 

The respondent has received nothing, and he cannot be 
ordered to pay anything to the appellant. The respondent 
considers that the house is still open to sale, 


De Gruyther, K. C, replied, citing the Civil Procedure 
Code (Act XIV of 1882), sections 311, 545 and 608. 
The judgment of their Lordships was delivered by 
_ Lorp ROBSON. This is an appeal froma decree of the 
Bengal High Court of Judicature which confirmed a Oee 
of the Subordinate Judge of Murshidabad. se eS 
79 
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l “The suit was brought. in September, 1902, by the respori- 


dént, Bijoy Singh, against the appellant for a declaration 
that the purchase by the appellant of a hous@&t an auction 


‘sale, held under the order of the District Court of Murshid: 


abad, in certain exectition proceedings, was invalid- on the 
fround that it was brought about by the fraud of the appel- 
fant and the other defendants, Tara Chand, the judgment- 
creditor, and Chatrapat Singh; the judgment-debtor, in those 
proceedings, 

_ The respondent, Bijoy Singh, was a creditor of ciutat 
Singh and’ held a decree for the amount of his debt, 
Rs.-10,000. He applied to the District Court of Murshidabad 
for execution against Chatrapat’s properties and accordingly, 
in September, 1900, the house in question was attached and 
ordered to be sold on the 1 Sth January, Igor. The 
debtor procured a postponement of the sale until the 
21st March, Igo1, by a part payment of Rs. 4,000. In: 
January and February, 1901, suits were begun by the 
debtor’s two sons against the respondent, alleging that 
the house was family property; that they were entitled to 
shares therein according to the Mitakshara Law ; asking for 


‘injunctions restraining the sale of their shares. The sale was 


accordingly stayed in February; 1901, on terms that security 
for the whole amount of Bijoy Singh's debt should be 
furnished.. This -was done on the 8th March, 1go1,. and the 
‘sale on behalf of the respondent thus indefinitely stayed. 

‘In the meantime proceedings were also being takes 
against Chatrapat Singh by the defendant Tara Chand, who 
had obtained’ a decree in the Calcutta Small Cause Court for 
the amount of his debt, Rs, 1,800, as far back as September, 
896. - That decreé was transmitted to the District. Court of 
Murshidabad for execution, and on the 22nd February, -1900 
the house in question-was duly attached, and the sale fixed’ 
for the 15th May, 1901. On that day the judgment-debtor 
‘petitioned the Court to postpone the sale for seven days, 
On his promise that the debt should be paid in that time, 
Tara Chand consented, and this delay was granted by the 
‘Court, -The promise was not kept, and the sale accordingly 
‘took. place on: the 22nd May,’ 1901, when the appellant 
Bishun Chand Bachhaot became the purchaser at the price of 
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Rs, 12,000. That sum was paid by him, and has since been 
distributed among the general body of creditors. It is now 
alleged that the real purchaser was the judgment-debtor 
himself, and. that the appellant was only a “ benamidar’ or 
mere nominee. . 

The charges of fraud made by the respondent in his 
statement of claim wereof a sweeping character. It was 
alleged that Tara Chand’s decree was false, and obtained by 
collusion with the judgment-debtor ; that there was similar 
fraud in relation to the attachment and the sale proclamation ; 
that the suits by the sons were really instituted by the judg- 
méent-debtor in order to obtain a stay of the respondent's suit, 
and so enable a sham sale to be effected in the collusive suit 
of Tara Chand; that the sale fixed for the 15th May, 1901, was 
then adjourned with the fraudulent consent of Tara Chand, 
because it was known that effective bidders would be 
present ; that on the 22nd May, the judgment-debtor’s pleader, 
one Harendra, fraudulently told the respondent’s agent that 
the sale was again to be adjourned, and thus prevented him 
from attending, and that only dependants and followers of 
the judgment-debtor were present at the sale. The charges 
against Tara Chand in relation to his debt and decree were 
conclusively disproved. There can be no doubt that Tara 


Chand’s decree, which was of long standing, was genuine, . 


and that he sought and obtained execution under it in 
perfect good faith, Both the Subordinate Judge and the 
High Court have found in the appellant’s favour on this 
very important part of the case. 

The learned Subordinate Judge has also found that the 
purchase money for the house was found by the appellant 
himself and not (as the respondent alleges), by the judgment- 
debtor. The High Court do not dissent from this view, so 
that on the evidence it cannot be said that the appellant was 
a mere “ denamidar.” Further, it was found that the res- 
pondent’s allegations of fraudulent non-service of process of 
attachment and sale were not correct. 

These findings materially attenuate the general case of 
fraud set by the respondent and, inwhat remains of the 
case, their Lordships are unable to see any sufficient or 
substantial evidence of fraud on the part of the appellant, 


Bishun Chand 
Bachhaot 


Bijoy Singh 
Dudhuria. 


Lord Robson. 


Bishi ‘Cand 
pecniect 


a iBijoy “Singh 
‘Da dhuria. 


Eod Robo. 
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‘The genuineness of Tara Chand’s!debt-and decréé. ‘being 
now admitted, it becomes- necessary to scrutinise carefully 
the charges brought against ‘him in relation to the- execution. 
His consent to the postponement of the sale for seven days 
on the debtor’s promise of payment was not necessarily fraudu- 
‘lent. ` No doubt if fitted in well with the specific charges- of 
fraud originally brought against him but, when those chargés 
are: eliminated -from the case,- there is nothing to show that 
‘this particular act may not have been quite innocent. The 
‘respondent, however, can make no case unless it be treated 
‘as a ‘step in'the alleged conspiracy. Nor can much importance 
bé'attached’ to the fact that Tara Chand’s pleader had intimàtè 
‘business connections with the judgment-debtor’s pleader, 


‘Harendra. The fact is that Tara Chand’s agent, Basant&, 


desired to retain Harendra in the proceedings, but Harendra, 
being already retained for the judgment-debtor, recommendéd 
hig friend Ram Krishna, who thereupon acted for Tara 
‘Chand. 


. The appellant is a money-lender and a man of substance. 


: When cross-examined as to his means he stated his income. 
:tax and offered to produce the receipts, so the suggestion 
that he was merely an; ifipecunious nominee  was--not 


sustained, l . i 


He said he had heard of the proposed sale at thé housé 


‘of his pleader, Baikant Babu, who had-also acted occasionally 
‘for Chatrapat. Baikant told him the property would be 


sold cheap, owing to the litigation of the sons which,- he’ 


‘thought, would come to nothing in the end—an opinion «which 
“proved: correct. The appellant thereupon instructed him i:to 


“arrange for a repre sentative to attend the sale on his behalf 


“andto ‘bid up to Rs. 10,000 or Rs. 12,000. He forthwith paid 
‘RS. 3,000 to Baikant to méet the deposit that might be required 


‘and afterwards sent, out of his own funds, the balance of. 
"Rs. 9,000. Other bidders competed for the property. They 
are said, perhaps truly, to have been friénds or associates ‘of 


‘thé judgment- debtor, but it -is not correct to say they were. 


a ‘followers and dependants.;” nor is there anything in the‘evi- 
“deride « or the circumstances to establish the suggestion ‘that 


1 
aa Sorn 


they were actirig in còllųsion with the appellant, | i svtice: 
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_ “The respondent says he was willing to give Rs. 60,000 
for the house, but was prevented from attending by Harendra 
telling his agent on the day of the sale that he was instructed 
to-apply for another postponement. Harendra was called by 
the respondent, and would only say that he had no recollec- 
tion of this ; but, assuming that he said it; there is nothing to 
show that the: appellant should ‘be held. yo aaa for any 
misrepresentation by Harendra. 


On. the’ 20th June, 1901, ienne preferred a.claim under 
section 311 of the Civil Procedure Code, in the District Court 
of Murshidabad, praying that the sale might be set aside, but 
„his petition was dismissed, and the sale duly confirmed, after 

evidence had been heard on both sides in relation to the points 
raised by the respondent, 


Litigation also arose after the aie between the appellant 
‘and the sons‘of the judgment-debtor, who set up against him 
‘their claim to shares in the house under. the Mitakshara Law. 
“That claim was dismissed and the appellant obtained posses- 
- Sion in January, 1902. Itis said that he has made no use .of 
the: property and still holds it for the -benefit of the judg- 
‘ment-debtor, but this suit was commenced in September, ‘1902; 
so that the appellant has not been able to deal effectively 
‘with ‘what was probably a peeve purchase. 


Their Lordships. are of opinion that the allegations c of 
fraud and conspiracy made against the appellant have’ not: 
been brought home to him and that, under all the circum- 
stances, there i is no sufficient ground for setting aside a sale, 
confirmed by the Court after prompt local inquiry, and T 
inflicting on the appellant a forfeiture of. the considerable 
Doe money paid by him out of his own funds. 


Their Lordships will therefore humbly: advise His Majesty 
that fhe decrees of the High Court and of the court of- the 
Subordinate Judge ought to be reversed . and this, appeal 
allowed, with costs here and in the courts below.. 


fa 
as F 


Lee and Pemberton, Solicitors for the appellant. ae 


T L, Wilson & Co., Solicitors for the respondent, a 
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LINGAM KRISHNA BHUPATI DEVU 
Versus 


THE MAHARAJA OF VIZIANAGRAM. 


Morteagé—ConstractionStingile worivaze—Condilion that the mortgagee 
shall take possession of, and enjoy the mortgaged property as under 
a usufructuary mortgage in default of payment of interest by the 
morigagor—Mor taagee’s right to a decree for sale. 


Wherein a suit brought by the mortgagee against the Totor 
who had failed to pay the principal -and interest, to enforce his martgage, 
the High Court confirmed the decree of the lower court forsale of the 


mortgaged property, it was contended that the mortgagee was not entitled 


‘to the decree for sale on the ground that the instrument of mortgage, 
~hich expressed itself that it Wasa simple mortgage, provided that “If 


_ thé whole or a portion of the interest remains unpaid, by the due date, 


His Highness (the mortgagee) shall take possession of the mortgaged 
properties immediately thereafter, and enjoy the said properties as under 
ugufructuary mortgage.” | . 


Held, affirming the High Court, that the mortgagee retained the 
position of a simple mortgagee, and the mortgagor had not: fulfilled his 
obligations,.and that the decree for sale of the mortgaged property was, 
therefore, a matter of course and perfectly right. 


‘APPEAL from a decree of the High Court of Judicature 


‘at Madras, dated January 9, 1908, whereby the decree -of 


the District Judge at Vizagapatam, dated the 5th April, 1904, 
was substantially affirmed. 


The suit was brought on behalf of the Maharaja of Vizia- 
nagram, (hereinafter referred to as the present respondent) 
against the present appellant and his father, since deceased, 
to enforce a mortgage, dated the 21st May, 1895, and 
executed by the latter to secure a loan made to-them by: 
the predecessor of the present respondent. Other persons, 
who claimed charges on the mortgage premises, were joined 
in the suit as defendants, but no question on this appeal 
arose with regard to them and they, were not parties to it, 
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The District Court passed a decree for the sale of the 
mortgage premises, and the decree was affirmed by the High 


Court subject to a variation, which it is not material to 
mention here, 


The sole question on the appeal was as to the construc- 
tion of the said mortgage—whether under its terms the 
present. respondent was or was not entitled toa decree for 
sale. The said mortgage, which was therein described as a 
deed of mortgage without possession, recited the loan of Rs. 
75,000 and proceeded as follows :—“We shall pay with 
interest at the rate of Rs. 4 (four rupees), per Rs. 100 per 
annum, in respect of the said amount. We have given in 
simple mortgage herefor, the lands mentioned in schedule 
No. I, annexed hereto, in favour of His Highness, but 
retained the land in our. possession above. We shall pay 
the interest of Rs, 3,000 (three thousand rupees), annually 
accruing on: the.said document, on the rsth day of January 
of every year into His Highness’s Treasury and get the 
payment endorsed on this document. If, at any time, any 
payment is made towards the principal, the same shall be 
credited towards the principal. Ifthe whole ora portion of 
the interest remains unpaid by the due date, His Highness 
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shall take possession of the mortgaged properties immediately ° 


thereafter, and enjoy the said properties as under a usufruc. 
'tuary mortgage; and out of the £zs¢ amount realised therefrom, 
deducting the expenses in respect of kattubadi quit rent, 
land cess, establishment and repairs, the balance shall be 
credited. towards the interest of this document. If. however, 
it be not sufficient for the interest, we shall pay off (the 
deficit interest) on the liability of the mortgage property, our 
other properties, movable and immovable, and ourselves,” 
After setting out certain other provisions the mortgage 
concluded as follows :—“ After discharge of the entire 
principal and interest of this document, we shall receive back 
the mortgage properties, this document and the title deeds, 
For the principal and interest of this document, this mortgage 
property, ourselves, our heirs, and our other movable and 
immovable properties shal! be liable, ” 

The appellant and his father having failed to pay the 
principal and interest due on the footing of the said mortgage, 
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which then together amountéd to Rs. 85,883-5-4;. the’ isuit 
giving rise to the appeal was brought against them on the 
13th ‘January, 1899,"on'’ béhalf of the present respondent, 
who was a minor for the bale or, in the alternative, for posses 
sion .of.the Mortgage premises, in the event: of the mortgage 
not being redeemed. The plaint contained an - offer. to’ 
redeem the prior charges, if any, of the Maharaja of. Jeypore 
and. another, , who : were Joined: as third and: fourth, -defen-. 
dants. ooo poa , ee ee 

‘The present PE st and his father filed written state, . 
ae of defence in which they: denied on various’ grounds 
the plaintiff's right to enforce the mortgage by a suit ra sale 


or at all, . | = ee Se Gee 


~- On -2nd “August, 1899, issues‘ were framed in : thé case 
which were subsequently amended.. The toth issue which 
was finally ‘settled on the 24th October, 1900, was ‘aS follaws-: 

—' ‘Whether there is‘ an enforceable ‘covenant*1in - plaint’ 
bond: for’ the repayment of the cdnsidération money entered 
in it, arid-whether the. plaintiff ‘cari pray for sale of. the: mort= 
gaged property for principal or arréars of interest.” "O our 


. On’ the’ 5th April, 1904, the District Judge delivered 
judgment for the present respondent” recording’ a: finding on 
the.roth issue in the affirmative. A decree’ for sale ‘was 
accordingly dfawn up in the usual form i in which, ‘However, 
provision was-thade for certain charges to which the- 3rd 
and. ae defendants were held by ‘the District Judge ‘to, Liss 
entitled. 2 4 1: A ; 

Against the said“ ee cross- appéals’ were pieferred to 
the: High Court by the appellant’ and respondent , respect- 
ively. - The appeal - of the respondent, which rélated to the 


alleged charges of -the jrd and 4th ‘defendants, was by 


consent ‘allowed 'in part, bit’ ‘the appéal of the appellant 
was dismissed on January 9, 1908, The judgment of the 
High ‘Court’ was as follows :— 
gaia The only question argued before us is whether under 
thė'terms of the instrument of mortgage, the mortgagee, the 


ma 


fifst réspondent, is entitled to a decree for sale., , Itis, con: 


tended that there is no covenant for payment. , In Exhibit 
Aj-after a recital of the circumstances under which ‘the oan 
3] 


potas. 2° i ae M e S 
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was taken and of the details of the consideration, and also 
of the receipt of seventy-five thousand rupees, follows the 
‘clause, which, it is contended for the appéllant, does not 
amount to a promise to pay. The mortgagors ‘agree to pay 
with interest at the rate of 4 per cent. per year. It may no 
‘doubt be true that they do not say in so many’ words that 
they shall pay the principal sum. But they undoubtedly 
promise to pay something and it cannot be anything else 
‘but that amount. This view is also confirmed by the last 
provision in which they acknowledge their personal Jiability 
and make the rest of their property also liable. 
“Tt is next contended that, assuming there is a covenant 
to pay, that payment can only be enforced by the plaintiff 
taking possession of the property and enjoying the usufruct. 
‘In that case it would follow that the plaintiff would have no 
means of enforcing payment of the debt unless the mortga- 
gor made default in payment of interest.” 
~ We do not consider that under the terms of the instru- 
ment the plaintiff is bound to take possession. He is un- 
doubtedly entitled to do so. But there is nothing to suggest 
that he has not his remédy by suit.” 
_ ‘We, therefore, dismiss the appeal with costs.” 
The appellant, then, appealed to His Majesty in Council. 
Arthur Cohen, K. C. (Dunne with him), for the appellant : 
The contention is that the respondent is not entitled to a 
decree for sale, but that he is entitled toa decree for posses- 
sion of the mortgaged property ; 
_ [Sir ARTHUR WILSON: Is it contended that the ordinary 
rights of a‘mortgagee are excluded ? | 


-= Yes, my Lord. The instrument here is neither a simple 


nora usufructuary mortgage according to the definition of 


tnose. terms in section 58 (ċ)and (d) of the- Transfer of 
ey Act (IV of 1882). 


[Six ARTHUR WILSON: Is it not a simple mortgage in 


the ‘first instance turned into a usufructuary mortgage in. 


certain event? ] 
This is a simple mortgage, which in certain events would 
turn intoa ustifructuary mortgage. The rights and liabilities 
go. 


~ 
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of ‘the parties should be determined by their contract as: 
evidenced in the mortgage deed: Act IV of 1882, section 98. 
The deed here provides that the mortgagee ‘sia// take posses- 
sion. It does not say that he may. He is not entitled to sell 
the mortgaged property : 

Shaik Idrus V. Abdul Rahiman, [1891]; I. L. R, 16 Bom., 303). 

at p. 306. 

[Lord MACNAGHTEN referred to section 58 (4) of Act IV 
of 1882. ] | 

Section 58 has no application here. Because here the 
mortgage isa simple mortgage combined with some other 
kind of mortgage, which is of the nature of a usufructuary 
mortgage, and section 98 applies, 

[Lord MACNAGHTEN: The sole question is whether Act 
IV of 1882 applies. | 

Act IV of 1882, section 67, was also referred to. 


Sir Robert Finlay, K. C, De Gruyther, K. C., and 
K. Brown, for the respondent, were not heard. 

The judgment of their Lordships was delivered by 

Lord MACNAGHTEN.—It seems to their Lordships that 
this case is perfectly clear and the judgment appear from 
is perfectly right. 

The mortgagee advanced’ a large sum of money on terms 
very favourable to the mortgagor. At the same time he 
retained the position of a simple mortgagee. That is so 
expressed in the deed itself. The mortgagor has not fulfilled 
the obligations he undertook. After ‘prolonged forbearance 
and fifteen years after the mortgage was made, the mortgagee, 
whose interest is greatly in arrear, comes forward and says: 
“I am a simple mortgagee,” and he asks the Court to enforce 
his rights. The decree was a matter of course. 


Their Lordships will therefore humbly advise His Majesty 
to dismiss the appeal and the appellant muist pay the costs. 

Chapman, Walker and Shephard, Solicitors for the appel- 
lants. 

Douglas Grant, Attorney for Ene respondent. 
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MUHAMMAD HUSAIN AND OTHERS 
VETSUS 
DHANESHAR RAI AND OTIIERS, * 


Res judicata—Mortgace— Second suit not maintainable for same cause— 
Code of Civil Procedure (Act, V of 1908), Order 2, Rules 1,2—section 
$7 (2) —Personal remedy barred—Money decree not obtainable., 


On 17th April, 1882, one J, who owned shares in three properties, 
mortgaged one of them to S, the debt being repayable in nine 
years. On 14th, August, 1883, she mortgaged the same property to the 
same mortgagee, the debt being repayable in three years. On 3oth, 
April, 1885, she mortgaged the same property again to the predecessors- 
in-title of the plaintiffs, the debt being repayable in nine years. S 
‚brought two Suits on foot of his two mortgages, and the mortgagor 
mortgaged all her three properties to S on 31st August, 1888, the 
debt being repayable in twelve years. On 22nd July, 1903, the plaintifts 
brought a suit for sale on foot of their mortgage and impleaded the heir 
of 8 as a puisne mortgagee. The latter set up his two mortgages 
of 1882 and 1883, and pleaded that the property could not be sold with- 
out these being redeemed. The plaintiffs, thereupon, amended their 
plaint and expressed their willingness to redeem the prior mortgages. 
They obtained a decree on 4th May, 1904, conditional on their paying the 
amount due on the prior mortgages upon doirg which they could sell 
the property for ‘the amount so paid and the amount due under their 
own mortgage. Upon the mortgagors failing to pay, the plaintiffs paid 
off the amount of the prior mortgages. The order absolute was passed 
on 26th August, 1905. One of the properties being sold, the amount 
realised by the plaintiffs left a balance still due to them. On a suit being 
brought to realise the balance an 12th February, 1909 

Held, that the second suit was not maintainable on the principle that 
the defendant could not be vexed twice for the same cause ; 

Held, also, that the plaintiffs were not entitled to a simple money 
decree, the personal remedy on the two mortgages of 1882 and 1883 
having become barred. 


SECOND APPEAL from a decree of Pandit Sri Lal, District 
` Judge of Ghazipur, confirming a decreé of Babu Baijnath 
Das, Officiating Subordinate Judge. 


Suit for money. l 
The material facts are set out in the judgment. 
The courts below decreed the suit. 
a S. A. No. 324 of 1910. 
S] 
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Defendant’ appealed. 


Abdul Raoof and Muhammad Rahmatullah, for the appel- 
lants. . 
M. L. Agarwala and Govind Prasad, for the respondents. 


The judgment of the Court was delivered by 


TUDBALL, J.—The facts of this case are as follows :—The 
defendants-appellants are heirs of the original mortgagor, 
Jahan Bibi, who owned shares in three properties—(1) Mauza 
Tari, (2) mauza Gangharar Tari, (3) Arazi Bagh Tari. 

In 7882,(17th April) she mortgaged property No. 1 to 
Sheoamber Pande, the debt being repayable in nine years, 
d. e, on 17th April; 1891. 

In (1883, rath August) she mortgaged to Sheoamber the 
same property ‘No. 1 for a second debt, repayable in three 
years’ time, z. ¢, on 14th August, 1886. 


On 30th April, 1885, she mortgaged the same property 
(No.1) to the predecessors-in-title of the present plaintiffs. 
The debt was repayable in nine years, z. e, on 30th April, 1894. 

Two suits were brought by the mortgagee on the basis of 
‘the two bonds of 1882 and 1883. Being unable to resist 
them or to pay off the debts, the mortgagor came to terms and 
gave the mortgagee a fresh mortgage of properties Nos. 1, 2 
and 3 in lieu of the debt due on the bonds of 1882 and 1883, 
plus the costs incurred in the suits. This mortgage is dated 
31st August, 1888. The debt was repayable in twelve years’ 
time, 7. e, in 1900. 

On 22nd July, 1903, a suit for sale was brought by the 
present plaintiffs on their deed of 1885. They impleaded 
Baldeo Pande (heir of Sheoamber Pande) as a puisne mort- 
gagee. : 

The latter defended the suit and pleaded that he was a 
prior mortgagee in that the consideration for his mortgage 
of 1888, was the debt due on the two mortgages of 1882 and 
1883, 2. ¢, he held up the two mortgages of those years as a 
shield and urged that the plaintiffs could not put the property 
to sale without first redeeming them. As the law was then 
understood and applied in these provinces, the property which 
a mortgagee could put to sale was held to be the actual 
property itself and a puisne mortgagee could not put it to sale, 
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without first redeeming prio1 mortgage, in which case he could 
recover the sum total of his own debt and those due on prior 
mortgages, by sale of the property. Accordingly the plaintiffs 
amended their plaint and expressed their willingness’ to 
redeem Baldeo Pande. 


It is quite clear that the mortgages which they had to 
redeem were the two prior mortgages of 1882 and 1883 which 
were held up as a shield. i i 


The court calculated the. amounts due to the plaintiffs 
and Baldeo Pande, and granted a decree, ordering the mort- 
gagors to pay what was due to the plaintiffs within a fixed 
time ; in default the decree ordered sale of the mortgaged pro- 
perty, conditioual on the plaintiffs paying the amount due 
"to Baldeo Pande, in which case they might add this amount 
to that of their own debt -and put the property to sale to 
recover the total sum of the two amounts. The mortgagors 
failed to pay. The plaintiffs paid off Baldeo Pande, and there 
was thus a sum of Rs. 11,257-15-3 due to them. 


They put the mortgaged property, mauza Tari, to sale and 
recovered Rs. 9,200. The salé took place on 20th’ November, 
1907 ; the decree was passed on 4th May, 1904, and the order 
absolute on 26th August, 1905. The plaintiffs have now, on 
12th February, 1909, brought a fresh suit to recover Rs. 2,200, 
the balance due to them on the decree of 4th May, 1904, after 
the sale of the mortgaged property. This they seek to recover 
by sale of the properties Nos. II and III which. were’ mort- 
gaged together with property I to Sheoamber Pande, under 
the mortgage of 1888.- In para. 3 of their plaint they pleaded 
that they had acquired the rights of the prior mortgagees in 
respect to properties Nos. 2 and 3, “which had been 
hypothecated in the prior document owned by Baldeo 
Pande. ” ii à 


.. The first court granted them a decree for. sale. 
On appeal. the lower court held that no fresh suit would 
lie, but treating the plaint as an application for a decree 


over under Order 34, Rule 6, held that the money was recover- 
able otherwise than out of the property sold,-and-that the 
~plaintiffs were entitled to a decree for the amount. It then 
proceeded to uphold the lower: court’s decree (which was a 
decree for sale) and dismissed the appeal. . The mortgagors 
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have now come here in second appeal. It is quite clear that 
no fresh suit can lie. At the utmost, after the mortgaged 
property had been sold, the plaintiffs could get a decree under 
Order 34, Rule 6, if all the necessary conditions existed. 


Their first suit, after the amendment of their plaint, 
became a suit wherein a puisne mortgagee sought to redeem 
a prior mortgagee and to recover the total amount due on 
both mortgages by sale of the property. In such a suit, a 
puisne mortgagee is entitled to and must ask for, a sale of all 
properties which are liable under the mortgages concerned. 
The decree in such a suit orders the sale of the mortgaged 
property or so much of it as may suffice to satisfy the decree. 
After obtaining the decree the mortgagee may put the various 
items of property to sale one by one in execution of his 
decree until the latter is satisfied. If after all the properties 
have been sold, a balance remains due to him and the money 
is legally recoverable otherwise than out of the property sold, 
he may apply for and obtaina simple money decree under 
Order 34, Rule 6, 


If he fails to ask for and obtain a decree for sale of 
any ‘ portion of the property liable to sale under the 
mortgages, he cannot bring a fresh suit forsale to recover the 
balance left over after sale of the property mentioned in the 
‘decree. That balance is money for which he has already 
cbtained a decree ordering payment. Order 2, Rules 1 and 
2 forbid this. He cannot be allowed to vex the defendants 
twice for the same cause. 


In the next place it is equally clear that the plaintiffs, are 
not entitled to an order for sale of properties Nos. 2 and 3. 
These properties were not hypothecated in the two prior 
mortgages of 1882 and'1888. It was on these two mortgages, 
that Baldeo Pande took his stand and which he held up asa 
shield, The mortgage of 1888 was a subsequent mortgage, 
and it was only because this mortgage satisfied the two prior 
ones, that Baldeo Pande was able to fall back upon these 


- latter. 


Thus the plaintiffs redeemed, not the mortgage of 1888, 
(a subsequent one) but the mortgages of 1882 and 1883, and 
they acquired rights under those mortgages. The property 
hypothecated therein did not include the properties which 
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they now seek to bring to sale and therefore they are not 
entitled to put them to sale. 


There remains the question as to whether, treating this 
suit as an application in execution under section 47 (2), Civil 
Procedure Code the plaintiffs are entitled to a simple money 
decree, The first suit was brought on 22nd July, 1903. The 
debts due on the mortgages of 1882 and 1883 were payable in 
1891 and 1886. In 1888 there was an acknowledgment in the 
bond of that year. The personal remedy under those bonds 
expired therefore in 1897 and 1894. l 


The debt due on the bond of 1885 was payable on 30th 
April, 1894. The personal remedy thereon expired in 1900. 


It was only on the bond of 1888 that the personal remedy 
had not expired when the suit was brought in 1903. The 
debt due under that bond was payable in 1900. 


But the plaintiffs have no rights under this bond. Their 
rights arise out of the bonds of 1882, 1883, and 1885, and the 
personal remedy thereunder is, so far as the record goes, 
barred by time. They are therefore not entitled to a personal 
decree;and in any event they are not entitled as a matter of 
course to such a decree when they bring a suit for sale in the 
manner in which they have done in the present case and 


failed. 


' In this view the suit must fail. We allow the appeal and 
dismiss the suit in zofo with costs in all courts. . 


Appeal allowed. 
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NARAIN DAS AND OTHERS 
VErSHS 
BALGOBJIND AND OTHERS. * 


Partition—Appeal—Appeal against preliminary decree—lIinal decree 
passed since the appeal—No appeal against final decree. 


Ina suit for partition an appeal which challenges’ the preliminary 
decree and not the final decree will not lie, although the final decree may 
have been passed after the filing of the appeal. 


Kuria Mal v. Bishambar Das, I.L. R, 32 All 225, applied and 
extended. 
FIRST APPEAL from a decree of Babu Srish Chandra Basu, 
Subordinate Judge of Allahabad. 


The material facts appear from the judgment. 
Ley Bahadur Sapru, for the appellants. 


Sattsh Chandra Banerji, Datti Lal and Radha Mohan, for 

the respondents. | 
- The judgment of the Court was delivered by 

STANLEY, C. J.—A preliminary objection has been: raised 
to the hearing of this appeal, tothe effect that it cannot be 
entertained, in view ofthe decision in Kuria Mal v. Bishambar 
Das('). The suit was one for partition... A preliminary 
decree was passed on the 17th of September, 1909, and it is 
against this preliminary decree that the appeal has been 
preferred. A final decree was passed on the 27th of January, 
1910, and no appeal has been preferred against this decree, 
and the time for appealing has elapsed. According to the a 
ruling above referred to, after the passing ofa final decree in 
a suit for partition no appeal will lie, which does not challenge 
the final as well as the preliminary decree. The only differ- 
ence in the case before us and the case of Kurta Mal v, 
Bishambar Das is that in that case, when the appeal was 
preferred, the final decree for partition had been passed. In 
the present case the final decree was not passed at the date 
of the filing of the appeal. It appears to us, however, that 

(1) [1910] I. L. R., 32 AIL, 225. 
_ *F. A. No. 3 of 1910. 
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the: principle of the decision in Kurta Mal v. Bishambar Das CIVIL. , 
is applicable’ to this case,and that the appeal cannot be 1911 
entertained. We accordingly dismiss it but under. the — 


circumstances without costs. Objections have been filed, but Nara i pas 


Ve. 
as the appeal has. failed they must also fail. We dismiss Balgobind. 








them without costs. Stanley, C. J. 
l Appeal dismissed, 
CHUNNI CIVIL 
VETSUS i Ion. 
HUKUM SINGH AND OTHERS.* Poran 


a i ; March, 30. 

Res judicata— Sui? for redemption—Two appeals in the lower couri— Two —- 
decrees passea—Appeal against one—Limitation—A chnowledgment— RICHARDS, J. 
Joint snorigagees—Signature of khewat dy one of them. 


Ina suitfor redemption the court of first instance decreed it in 
respect of one-third of the property and dismissed it as to the rest. 
Both the plaintiff and the defendants appealed to the court below which 
decided the appeals in one judgment. In the result the plaintiffs appeal 
was dismissed and the defendants’ appeal was decreed. The plaintiff 
filed one appeal to the High Court :— 


Held that the whole appeal was not barred by the rule of res judicata, 
the result of the dismissal of the plaintiffs appeal by the court below 
was that it was not open to the plaintiff to ask for the redemption of 
the property to the extent of two-third. 

Zaharia v. Debia,7 A. L. J. R., 861, F. B., distinguished. 


The mortgage was made in favour of three persons jointly. In the 
phewat of 1875, L, G and H were set forth as mortgagors, and, B, P 
and Bh, were set out as mortgagees. The wajrd-ul-ars which referred 
tothe Adsewat was signed by Balone. The date of the mortgage was 
alleged in the plaint to be 1849, but the plaintiffs failed to prove when 
the mortgage was made : 


+ 


Held, that one only of the joint mortgagees having signed th 
khewat, there was not a sufficient acknowledgment as against all the 
mortgagees, and consequently the suit was barred by limitation. 

Daia Chandy. Sarfras, I. L. R, 1 All, 117, distinguished. 

Queare, whether the signing of a lengthy wajrd-tl-arz which refers 
among many other things to the AAewaf can be considered an acknow- 
ledgment of the tite of the mortgagor within the meaning of the Act ? 

a © S, A. No. 693 of 191Q. 


CIVIL. 


IQII. 


‘Chunni 
Ve 
ukum Singh. 


Richards, J. 
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SECOND APPEAL froma decree of H. W. Lyle, Esq. 
District Judge of Agra, reversing a decree of Babu Lakshmi 
Narayan, Munsif of Mahaban. 


Suit for redemption. The court of first instance decreed 
the suit to the extent of 4rd and dismissed the rest. Two 
appeals were field to the District Judge, who dismissed the 
plaintiff's appeal and decreed that of the defendants by one 
judgment. The plaintiff preferred only one appeal in the 
High Court and claimed the whole of the property. 


Tej Bahadur Sapru, for the appellant. 
Mohan Lal Sandal, for the respondent. 
The following judgment was delivered by 


RICHARDS, J.—This appeal arises out of a suit to redeem 
a mortgage. In the plaint it was alleged that the mortgage 
was made in 1849, but the plaintiff failed to show when as 
a matter of fact the mortgage was made. They, however, 
rely on an acknowledgment. The original mortgagor was one 
Bijai Singh, He hadthree sons, Lokhan, Gobardhan and Hulasi. 


Hulasi had two sons, Makunda and Jai Ram, Makunda had 
a son, Kalian, and Jai Ram had two sons, Mani Ram and 
Tula. Dhira Singh, plaintiff, has become the owner of any 
equity of redemption, which was left in Lokhan and Gobar- 
dhan. Chunni represents the equity of redemption of the 
descendants of Hulasi. The original mortgagees were Shahjit, 
Tulshi and Ghansham. Their transferees were Bharat, Padam 
and Bhanwar. In the kewat of 1875, Lokhan, Gobardhan 
and Hulasi were set forth as mortgagors and Bharat, Padam 
and Bhanwar'were set out as mortgagees, The .wajtb-ul-are 
is signed by Bharat and the wayib-ul-arz refers to the 2Aewat. 
The court of first instance held that the entry in the kewat 
verified by the wayrb-ul-arz was a good acknowledgment 
against Bharat and, accordingly, it decreed rédemption to 
the extent of one-third of the property. The plaintiffs — 
appealed against this decree of the court of first instance in 
so far as it refused redemption of the entire property. The 
defendants appealed in so faras any part of the property 


had been ordered to be redeemed. The lower appellate 


court dealt with the two appeals in one: judgment, It 
dismissed the plaintiffs’ appeal and decreed the defendants’ 
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appeal. The plaintiffs appealed to this court ; but filed only 
one appeal, which was an appeal against allowing the 
defendants’ appeal in the lower appellate court. A prelimin- 
ary objection was raised in this court by the respondents. It 
was contended that the plaintiffs ought to have appealed 
against both decrees and that not having done so, the present 
appeal is barred on the principle of res judicata. The Full 
Bench: decision in the case of Zakaria v. Debia (1), was 
relied on. The plaintiffs’ appeal in the lower appellate court 
was No, 28 of 1910. The defendants’. appeal in the same 
court was No. 32 of 1910. The decree in the lower appellate 
court on the plaintiffs’ appeal is simply to dismiss the 
plaintiffs’ appeal, that is to say, it dismisses the complaint 
of the plaintiffs that their suit was dismissed to the extent 
of two-thirds of the property. It seems to me that the decree 
of the lower appellate court, in appeal No. 28 is res judicata 
to this extent that it is no longer open to the plaintiffs to 
ask for the redemption of the property to the extent of two- 
thirds. If this Court were to now make a decree for two-thirds 
of the property, there would be two equally binding decrees, 
one contradicting the other. It is said that although there 
were two decrees, the judgment covered both. It seems to 
me'that everything that was done by the lower appellate 
court has been appealed against, except the actual decree 
dismissing No. 28. I, therefore, hold that the plaintiffs’ 
appeal in so far as they ask to redeem the property to the 


extent of one-third is not barred on the principle of res judi- 


cala, 

The next question is the question of acknowledgment. 
In the year 1875, the Limitation Act then in force was Act 
IX of 1861. Article 148 of Schedule I of that Act provides 
a period of sixty years within which a suit for redemption 
ofa mortgage must be brought. The period from which 
time begins to runis set forth in the third column as being 
the date of the mortgage, unless where there has been made 
an acknowledgment of title of the mortgagor or of his right 
of redemption, before the expiration of the prescribed 
. period, in writing, signed by the mortgagee or some person 
claiming under him, and in such case the time begins to run 
from the date of the acknowledgment. In the present case 

(1) .[1g10] 7A L. J. R, 861. 
$2 


a 


CIVIL. 


IQII. 
Chunni 
v. 
Hukum Singh. 


Richards, J. 


CIVIL. 


ery 


IQII. 


Chunni 


Rie 
ukum Singh. 





Richards, J. 


. 608 HIGH COURT: [A; Lj. R. 


the mortgage was a joint mortgage and the waytb-ul-arz was 
only signed by one ofthem. Article 148 of Act IX of 1871 
does not provide as do the later Acts for the signing of 
acknowledgment by an agent. In the case of Hanuman 
Prasad v. Raghunandan Singh ('), it was held that an ack- 
nowledgment by one of two mortgagees could not enure to 
the benefit of the mortgagor as against the other. The 
learned Judge, who delivered the judgment of the court, quotes 
anumber of authorities in support of the decision. The 
appellants contend that the entry in the kewat verified, as 
they allege, by the waytb-ul-arg is certainly a sufficient 
acknowledgment against Bharat, and that, therefore, they are 
entitled to redeem the property to the extent of one-third. 
The case of Dara Chand v, Sarfraz (*), is cited. In that case, 
under what appears to be somewhat similar circumstances, 
the majority of the court held that there had been a suffici- 
ent acknowledgment. It seems to me that thé question as 
to the sufficiency of the acknowledgment must depend to a 
great extent on the circumstances of each case, and it is a 
little hard to understand how the mere signing of a lengthy 
wajtb-ul-arg which refers among many other things to the 
khewat can be considered an acknowledgment of the title of 
the mortgagor within the meaning of the Act. The wajib- 
ul-arg contains a lot of matters, and so does the kewat, If 
the Ahewat itself had been signed, it might fairly.be said, 
perhaps, that it should be deemed an acknowledgment. 
However, for the purpose of my decision I shall assume that 
the case of Data Chand v. Sarfraz, is a binding authority 
and that the entry inthe k4ewat, such as itis, is a sufficient 
acknowledgment if it had been made by all the mortgagees. 
It remains to be considered whether on this assumption it 


` ought to be held:to be sufficient acknowledgment as against . 


one-third of the property. It seems to me that the mort- 
gage.was a joint mortgage and could not be redeemed in 
part. It is said that the plaintiffs.were ready when the suit 
was instituted to redeem the entire mortgage. This is no 
doubt correct. But there are two answers, First of all, 
that although they were ready to redeem the entire mortgage 
they could not do so, because there had not been sufficient 


(1) [1904] 1. A. L. J. R., 355 
> (2) [1875] I. L. R, I. All, 117. 
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acknowledgment as against all the mortgagees. In other CIYIL, 
words in the year 1875 an acknowledgment by one of several foros 
mortgagees in a joint mortgage was of no avail whatsoever. = 
The second objection is that having neglected to appeal ey 
against the decree dismissing the suit to the extent of two- Hukum Singh. 
thirds, it is now impossible to redeem the entire mortgage. Richards, J. 
Under the circumstances it seems to me that the appeal must 

_be dismissed, ` I therefore dismiss it with costs, 


` Appeal dismissed. 
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INTIZAM FATIMA 
VEPSUS . 
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CIVIL. 


Registration Act (XX of 1866), section 17(4)—Kabuliat—lease for one year — 
—Ejectment on certain conditions within a year—lease for over a year IQII 
— Registration Act (III of 1877), section 17 (1)—Change in law— Hor, rr 
Efect on admissibility. — 

; E i : GRIFFIN, J. 

In a kabuliat executed in 1871 the executant stated that he had taken 

a house from the owner on a yearly rental of Rs. 3. No term was fixed, 

but there was a further stipulation that, if called upon, he would yield. 

such services to the zamindar as the latter might require, and in the event 

of a breach of any one of the above conditions he would be liable to 

ejectment. Æeld that inasmuch as the lessee was liable to be ejected at 

any time within the period of one year from the execution of the Aabutiat, 

the lease was not one for a term exceeding one year and its registration 

was therefore not compulsory under section 17 (4) of the Registration Act, 

1866. . 
Held further that a document which did not require registration 

under Act XX of 1866, was not inadmissiblein evidence by reason of the 

proviso to the Registration Act, 1877. Desai Motilal Mangalji v. Desai 

Parashotam Nandlal, I. L. R, 18 Bom., 92, and Ramcoomar Singh v. 

Kishari; I. L. R., 9 Cal., 68, followed. 


SECOND APPEAL from a decree of H. M. Smith, Esq.; 
Additional Judge of Aligarh, reversing a decrée of Maulvi 
Saiyed Muhammad Shah, Munsif of Koil. 


‘Suit for possession of a house and arrears of rent. The 
defendant deniéd the tenancy. The court of first instancé 
decreed the suit but thé lower dppellate court reversed the 
deécreéé, a 
: #S, A..No. 966 of Igto, 


CIVIL. . 


I9II. 
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v. 

Ali Baksh. 


Griffin, J. 
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Plaintiff appealed. 
Ghulam Mujtaba, for the appellant. 
Rama Kant Malaviya, for the respondent.. 


The following judgment was delivered by 


- GRIFFIN, J.—This appeal arises out of a suit for arrears 
of rent of a house and for possession thereof. The defendants 
denied the tenancy and pleaded adverse possession. In proof 
of the alleged tenancy the plaintiff relies upon an unregis- 
tered lease, dated 2nd January, 1871. The Registration Act 
XX of 1866 was then in force. The lower appellate court in 
dismissing the plaintiffs claim held that the document which 
was the sole evidence of the alleged tenancy, was inadmissible 
in evidence, as it was not registered. The learned Judge was of 
opinion that sections 17 and 47 ofthe Registration Act made 
the document absolutely inadmissible in evidence. The do- 
cument is inthe form of a kadulrat. In it the executant states 
that he had taken a certain house from the owner upon a 
yearly rental of Rs. 3. No term is fixed, but there is a further 
stipulation that, if called upon, he will yield such services to the 
zamindar as the zamindar requires and that in the event ofvhis 
either failing to pay the rent or yielding such services, he 
will be liable to ejectment. 


It is contended on behalf of the plaintiff-appellant that 
under section 17 (4) of the Registration Act AX of 1866, the 
document is not one, the registration of which is compulsory, 
By that section a lease of immovable property for any term 
exceeding one year would have to be registered. Under the 
kabultat in suit, the lessee was liable to be ejected at any time- 
even within the period of one year from its execution, if he 
failed to fulfil the terms of the lease. I am of opinion, therefore, 
that the lease is not one for a term exceeding one year, the 
registration of which, under the section mentioned above, 
would be compulsory. 


It is pointed out on behalf of the appellant that there as 
been a change in the later Registration Act and that the present 
section 17(@) runs as follows:—“ Leases of immovable property 
from year to year or any term exceeding one year, or reserving 
a yearly rent, shall be registered. It would appear that the 
kabutat in suit did not require registration under the “Regis- 


O 
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tration Act of 1866. The document, therefore, was admissible 
in evidence, unless the provisions of section 17 of the - present 
Act render it inadmissible. Section 17(1)isa follows:—The 
following documents shall be registered, if the property to 
which they relate is situate in a district in which, and if they 
have been executed on or after the date on which Act No. XVI 
of 1864 or the Indian Registration Act, 1866, or the Indian 
Registration Act, 1877, or this Act, came or comes into force. 


The corresponding section of the previous Act was consi- 


dered by the Bombay High Court in Desai Motilal Man-. 


galt v. Desai Parashotam Nandlal (*), and by the Calcutta 
High Court in Ram Coomar Singh v. Kishari (*). Both these 
High Courts have held a document which did not require re- 
-gistration under the Act of 1866, was not inadmissible in evi- 
dence by reason of the provisions in the later Act. The learn- 
ed Chief Justice of Bombay remarks at p. 96 of the report : 
“Tt is plain that it is so regarded, as the Act provides no 
means of registering such a document (unless perhaps it was 
executed within three months before the Act of 1877 came 
into force), the section will have the retrospective effect of 
invalidating for all practical purposes documents which, when 
they were executed were free from defects according to the 
existing law: The. presumption is, of course, against the 
legislature having such intention.” 


Under the provisions of Part IV of the present Act the 
document could not be presented for registration. The legis- 
lature could not have intended the registration of a document 
which is incapable of registration. 


It appears to me, moreover, that the general provisions of 
section 6 of the General Clauses Act would have to be read 
along with the present section 17 of the Registration Act. 


-.-I would hold, therefore, that the document was admis- 
sible in evidence if there was no other legal objection to its 
admissibility. 

‘This being the case, I must allow the appeal, set aside 
the decree of tne court below, dismissing the plaintiff's suit and 
remand the case to the lower appellate court for disposal on 


the merits, 
Appeal allowed, 


(x) [1893] I. L. R.,.¥8 Bom. 92.°- . (2) [1882] I. L. R., 9 Cal, 68, 
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DEBI SAHAI 
VETSUS 
SARASWATI AND OTHERS * 


Court fixing a date for appointment of guardian—Non-appearance of 
plaintiff or his pleader—Suit disinissed for non-prosecution—A pplica- 
tion for restoration rejected— Dismissal of suit improper. 


Where the court granted time to the plaintiff to decide what 
course to take in the matter of appointing a guardian for a. certain 
minor and on the date fixed for this purpose neither the plaintif nor his 
pleader appeared in court, whereupon the court dismissed the suit for 
want of prosecution and the plaintitff’s application filed on the same day 
asking that the case might be re-admitted was rejected as not showing 
sufficient cause therefor :— 


eld, that the court had acted improperly in dismissing the whole 
suit as the only matter before it was the appointment of a guardian. 

FIRST APPEAL from an order of P. Girraj Kishore Dat, 
Subordinate Judge of Bareilly, rejecting an ea for 
restoration of a suit dismissed for default. 


The facts are fully set forth in the judgment. Shortly 
stated they were as follows :—A guardian ad litem of a minor 
defendant was to be appointed for the purposes of a case and 
a date was fixed for that purpose. On the date fixed the 
parties did not appear and the court below dismissed the 
suit for default of appearance. An application for restoration 
was also dismissed. 


Plaintiff appealed. 

Sundar Lal (with him Madan Mohan Malaviya and G Éa 
Agarwala), for the appellant :— 

The only matter that was before the court on 16th July, 
1907, was the appointment of a guardian. On that date the 
suit was not up for hearing at all. The court could have 
disposed of the matter of appointment ofa guardian in any 
way on that day, but nothing else. The order dismissing 
the whole suit is illegal. Even under section 158 ofthe Civil 


~ 


e F, A, F. O. No. 46 of 1909.. TOn g 
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Procedure Code (Act XIV of 1882) the court could not have 
dismissed the suit on that date. 


Gokul Prasad (with him W. Wallach, B. E. O'Conor, 
Motilal Nehru, S. C. Banerji and Sital Prasad Ghose), for the 
respondents :—The question for decision is whether the 
lower court, rightly or wrongly refused the application for 
restoration, and not whether the order dismissing the suit 
was a proper order. The plaintiff has not alleged or proved 
any sufficient cause for not appearing on the 16th July. 


[BANERJI, J.—Was it not a sufficient cause that that was 
not the date fixed for hearing of the suit at all P] 


But that was not at all the ground alleged by the plaintiff. 
The affidavit filed in support of the application for restoration 


Says nothing more than that, neither the plaintiff nor his - 


pleader was present when the case was called on. It does 
not give any reason for the non-attendance. The lower 
court was therefore justified in rejecting the application for 
restoration. l 


. Besides, the order dismissing the suit fell within the pur- 
view of section 158 of the old Còde. 


[BANERJI, J.—Section 158 has no application, as it does 
not. deal with -default. Even under section 158 the suit 
could not be dismissed on that date. | 


Then, it is doubtful whether any application for restora- 
tion under section 103 could be made in this case. F or, the 
order dismissing the suit was, properly speaking, not one 
under section 102 ; as an order of dismissal for default could 
not be made before the date fixed for hearing. The plaintiff's 
remedy, therefore, was by way of appeal or revision against 
the order of dismissal. 


[KNOx, J.—We can, at all events, exercise power under 
section 151 of the new Code, ex debito justitia. ] 
= Thè court’s powers under that section are, no doubt, very 
wide. But they should be exercised where there is no other 
remedy open to the party, 

Surendra Nath. Sen, for another respondent :— 

Section 151 contemplates cases in which no other remedy 

is provided by the Code-by way of appeal or revision, etc. The 
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plaintiff had a specific remedy, namely, an appeal from the 
decree which was framed after dismissal of the suit. 


Sundar Lal was not heard in reply. 
The judgment of the Court was delivered by 


BANERJI, J.—The suit in which the order was passed from 
which this appeal has been filed was a suit for recovery of 
property of considerable value. The number of persons array- 
ed as defendants was originally 245. Upon the institution 
of the suit the court decided to fix a date for settlement of 
issues. Owing tothe great number of defendants the date 
originally fixed for settlement of issues expired before the 


_ parties had been served. While the case was thus pending, 


one of the defendants, Dularia, died. In lieu of the date 
originally fixed for the settlement of issues the court fixed 
the 25th of July, 1907, for the same purpose. In consequence 


of the death of Dularia an application was made to bring her 


heirs on the record. It so happened that one of the heirs was 
a minor, and it was necessary to appointa guardian for the 
suit. The plaintiff, thereupon, suggested that the minor’s 
brother, a co-defendant in the suit, should be made guardian. 
Upon notice going tothe said brother, he appears to have 
noted on the summons that he did not want to act as guard- 
ian. This fact ofhis retusing to be guardian was brought 
before the court on the 12th of July, 1907, and the court then 
ordered the plaintiff, to suggest some one else as a guardian. 
It granted three days for the plaintiff to decide what course 
to take and directed the case to be put up for this purpose on 
the 16th of July, 1907. Onthe 16th of July, 1907, neither 
the plaintiff nor any pleader on his behalf appeared in court, 
and the learned Judge, apparently overlooking the fact that 
the only matter which he had before him on that day, was 
the appointment of a guardian, treated the absence of the 
plaintiff as absence on the day fixed for the case and although 
that day had not arrived, the court dismissed the case for 
want of prosecution on behalf of the plaintif. The same 
day the plaintiffs pleader filed an application asking ` that the 
order passed might be re-considered and the case re- 
admitted under its original number. This application was 
supported by two so-called affidavits. Neither of the affidavits 
deserves the name of an affidavit. They are mere l 
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pieces of waste paper. Bethat as it may, the court 
dismissed the application on , the ground that the appli- 
cant had failed to show any sufficient cause for his non- 
appearance. From this order the present appeal has been 
filed. While it is true that neither the application nor the 
affidavit disclosed any sufficient cause, sufficient cause was 
amply manifest on the face of the record, and the court 
should have taken note of it. The date on which the plaintiff 
did not appear was not the date for the hearing of the suit 
itself, and the farthest the court could go was to decide the 
application which had been put before the court and for the 
hearing of which the 16th of July, 1907, had been fixed. It 
is contended: that the application was not an application 
under section 103 of Act XIV of 1882. The order of the 
learned Subordinate Judge answers that contention fully. 
He evidently considered it, as his judgment shows, a case 
to be dealt with under section 102. We allow the appeal, 
set aside the order passed on the 6th of February, 1909, 
allow the application for restoration of the case and direct 
the court below to restore the suit under its original number 
and proceed to hear it according to law. The costs will 
abide the event. | 


B. K. M. . Appeal allowed. 
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FULL’ BENCH. 





KESRI AND OTHERS 
VErsus 


GANGA SAHAI AND OTHERS.* 


Execution of decree—Joint decree-holders—Application for execution by one 


on behalf of himself and others—Leave to bid obtatned for himself— 


Purchase by the applicant alone—Puschase-money set off against his 
share of the decree—Equities in favour of the other decree-holders, 


Where one of several joint decree-holders made an application: for 
execution on his own behalf and on Lehalf of his co-decree-holders, and 


then alone obtained leave to bid for the property and purchased it, the 


purchase money being equal to the amount of his share of the decree, /eld, 
in a suit by the co-decree-holders to recover their share of the property 
purchased, that they could recover it, the equity being on the side of the 
plaintiffs. 

FIRST APPEAL from a decree of Babu Daya Nath, Sub- 


ordinate Judge of Farrukhabad. 


Suit for possession. 
The facts, so far as they are material to the present 


decision, were as follows :—A mortgage deed was executed 
in favour of Debi Din and Bahadur, jointly. Their shares in 
the mortgage money were, approximately, %rds and rd res- 
pectively. The mortgagees obtained a decree for sale. The 
respondent No. 1, heir of Debi Din, alone applied for exe- 
cution of the decree; the heirs of Bahadur did not join in 
the application. It was prayed that the decree might be exe- 
cuted subject to the rights of the heirs of Bahadur. Subse- 


quently, leave was asked for and obtained by the respondent 


No. 1, to bid at the auction sale of the mortgaged property, 
and he purchased two villages for the sum of Rs. 26,000, 
This sum was approximately %rd of the amount then due upon 
the decree. The heirs of Bahadur then sued him for posses- 
sion of their %rd share of the villages ; his defence was that 
he had purchased the villagess for himself, and all that. the 
plaintiffs could get was rd share of the purchase money. 
° F. A. No. 58 of 1907. Application for review, 


ow 
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This was the matter for determination at the re-hearing of 
the appeal upon an application by the respondent No. 1, for 


review of judgment. 


J. N. Chaudri (with him W. Wallach and Mohan Lal 
Nehru), for the respondent No. 1 :—The purchase by Ganga 
Sahai, the respondent No. 1, of the villages for Rs. 26,000 just 
satisfied his 34rds share.of the decretal amount. The decree 
was, no doubt, executed by him subject to the rights of the 
other decree-holders, but the question ts how far the 
“benefit” of that execution extends under section 231 of 
the old Code. It extends only to the recovery by them of 
_ the money due to them. They cannot follow the property, 
but they are, of course, entitled to their share of the purchase 
money. Before Ganga Sahai obtained leave to bid at the 
auction sale, all steps which had up to that time been taken 
by him for execution of the decree must be deemed to have 
been for the decree as a whole, that is, for them all. But his 
character as a decree-holder executing the decree for himself 
and his co-decree-holders altered when he obtained leave to 
bid. Thenceforth his character was just that of a stranger 
purchasing the property. 

[BANERJI, J—But it was in the character of a decree- 
holder, that is, as one of the decree-holders, that he asked 
for permission to bid. | 


[RICHARDS, J.—The purchased property must be deemed 
to have taken the place of a corresponding portion of the 
joint decree-money. If he had paid money out of his own 
pocket and paid off the whole decree then he might claim to 
have bought for himself.] 


There was no relation of agent or trustee. There are 
æertain relations in which the benefit must be deemed to 
enure for them all ; for example, the case of a member of 
a joint Hindu family purchasing with the joint family funds. 
But the analogy does not apply to this case ; for although the 
money was advanced by Debi Din and Bahadur jointly, there 
was a clear specification of their respective shares both in the 
mortgage-deed and in the decree for sale. 


- Sunder Lal (with him M. M. Malaviya), for the plaintiffs- 
appellants, was not called upon, 
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The judgment of the Court was delivered by 
Knox, J.—On the 9th of April, 1910, we allowed the 


appeal in this case, and setting aside the decree of the court 
below, decreed the plaintiffs suit with costs. After we had 
made our decree, Ganga Sahai, one of the respondents, 
asked us to review our judgment of the oth of April, 1910, on 
the ground that the only question which had been argued 
before us was the pure question of law that arose in the case, 
and that other questions arising in the case had not -been 
heard and decided. We issued notice to the appellants to 
show cause why this application should not be granted. No 
cause having been shown, we allowed the application and 
directed that the appeal be put up for hearing. To-day the 
learned Advocate for Ganga Sahai, respondent, tried to sup- 
port the decree of the court below on the ground that’ the 
property in suit was purchased by Ganga Sahai for himself, 
and the plaintiffs had no title to the same. We find that 
the issue thus raised was dealt with by the learned Subordi- 
nate Judge and his judginent on this point will be found at 
page 12 of the paper book in F. A. No. 57 of 1907. We agree 
entirely with what the learned Subordinate Judge there held 
and adopt the view taken by him. There ‘is no question 
whatever that the equity in this case lies on the-side of- the 


plaintiffs. 


A further plea was raised based on section 317 of Act XIV 
of 1882, This plea was not taken in the court below and in 
our opinion is entirely without substance. This is not the 


case of a denamz purchaser. 
No other point was pressed before us. 


The appeal is allowed; the decree of the court below’ is _ 
set aside and the plaintiffs suit is decreed with costs in both 


courts. l 
B. K. M Appeal allowed; 
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IMTIAZ ALI AND OTHERS 
VEI SUS 
BISHAMBAR DAS AND OTHERS.* 


Civil Procedure Code (Act XIV of 1882), section 276—Effect upon 


maintenance of attachinent of order dismissing application for 
execulion. 


Where property is once attached in execution of a decree an order 
merely. dismissing an application for execution, which order does not 
contain specific words withdrawing the attachment and which is not an 
order declaring the decree incapable of execution, will not have the 
effect of raising the attachment, and if in appeal such order is set aside, 
the decree-bolder will be in the same position as he was before and 
entitled to the full benefit of the attachment. 


‘The Bank of Upper India v. Sheo Prasad, I. L. R., 19 All, 482, 
followed. - 


Puddomonee v. Muthoora Nath Chaudhry, 12 B. L. R, distinguished, 
SECOND APPEAL from a decree of Babu Harbandhan Lal, 
Additional Subordinate, Judge of Saharanpur, confirming a 
decree of Babu Sheo Darshan Dayal, Munsif of Deoband. 

_ -,ouit for declaration of right. 
| _ The material facts appear from the judgment. 
‘The courts below-dismissed the suit. 
Plaintiffs appealed, 
Abdul Raoof, for the appellants. 
- Durga Charan Banerjee, for the respondents, a 
The judgment of the Court was delivered by 


STANLEY, C. J.—This isa suit for a declaration that the 
plaintiffs and -the defendants Nos. 3 and 4 were the owners 
of certain zamindari property and that the sale of that pro- 
perty to. the defendant, Umme Khatun, in execution ofa 
decree in favour of the defendant, Bishambar Das, did not 
affect the rights of the plaintiffs. The property in dispute 
formerly - belonged to Musammat Majid-un-nissa. Bishambar 
Das obtained a decree against her on the 28th of January, 


1904 ; and on n the following 6th of August the decree-holder 
a ee | ea A. No. 637 of 1910. 
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attached the property in execution of his decree. Pending 
this attachment, namely, on the 21st of November, 1904, Majid- 
un-nissa purported to convey the property to Musammat 
Ummat-ul-Fatma, the mother of the plaintiffs. For some 
reason Which is not explained, the application of the decree- 
holder for execution of his decree of the 28th of January, 1904, 
was dismissed on the 6th of January, 1905, but shortly after- 
wards, namely, in February, 1995, he made an application 
to the cuurt for execution of his decree and asked for sale 
of the property which had been attached. The court grant- 
ed the application, but by its order purported to re-attach 
the property and ordered a sale ofit. Both the lower courts 
dismissed the plaintiffs’ claim on the ground that the transfer 
of the 21st of November, 1904, was made by Majid-un-nissa 
pending the attachment of the property under the decree 
held by Bishamber Das, and was therefore void under section 
276 of the Code of Civil Procedure of 1882. 


This appeal has been preferred and the ground of appeal 
which has been pressed before us is, that the attachment of 
the property in 1904, came to an end onthe dismissal of the 
application for execution and that the transfer of the property 
made by Majid-un-nissa before the subsequent attachment 
in favour of the plaintiff's ancestor was not affected by it. 
The question is whether the original attachment of 1904 was 
ever discharged. The decree-holder, in applying for execu- 
tion in 1905, did not ask for the attachment of the property 
but for the sale of it under the attachment of 1904. There 
is nothing on the record to show the circumstances under 
which the application for execution of the decree was dis- 
missed, and there is nothing before us to lead us to suppose 
that the property was by order of the court or otherwise 
released from attachment. On the contrary it appears that 
when the order for sale was applied for in 1905, by the decree- 
holder, an office report was filed to the effect that the property 
attached had been sold on the 21st of March, 1904. In con- 
sequence of this report the Revenue Court rejected the decree- 
holder’s application, but on appeal the learned District Judge 
held that the sale was made, while the original attachment 


continued, and therefore was clearly void, that the attachment- 


of 1904 must be held to have been subsisting, not only at the 
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date of the sale, but also when the subsequent application for 
execution was made. In The Bank of Upper [ndia v, Sheo 
Prasad (1), KNOX and BURKITT, JJ., held that where property 
is once attached in execution ofa decree an order merely 
dismissing an application for execution, which order does not 
contain specific words withdrawing the attachment and which 
is not an order declaring the decree incapable of execution 
will not have the effect of raising the attachment, and if in 
appeal such order is'set aside the decree-holder will be in the 
same position as he was before and entitled to the full benefit 
of the attachment. Reliance has been placed by the appel- 
lant’s learned Counsel upon the ruling of their Lordships of the 
Privy Council in Puddomonee v. Roy Muthoora Nath Chaudhry 
(3). In that case their Lordships held that “generally where the 
party prosecuting the decree is compelled to take out exe- 
cution, his title should be presumed to date from the second 
attachment. If in the case before us the decree-holder had 
been obliged to apply fora new attachment and had done 
so, the observation of their Lordships in the case above cited 
would have had weight, but their Lordships go on to say that 
no broad rule could be laid down upon the question. They 
observe “ Their Lordships do not mean to lay down broadly 
that in all cases in which an execution is struck off the file, 
such consequences. must follow.” In the present case all 
that we know is that the application for execution of the 


decree-holder was dismissed ; that he renewed his applica-- 


tion for sale of the property which had been attached ; that 
a sale was ordered, while at the same time the attachment 
was confirmed, and that in appeal in execution the appellate 
court held that the original attachment subsisted. We are 
of opinion that the courts below rightly dismissed tke suit, 
We dismiss the appeal with costs, 

Appeal dismissed. 


(1) [1897] I. L. R., 19 All., 482. 
(2) [1873] 12 B. L. R., 411. 
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DORI LAL i 
VErSUs l 
PATTI RAM AND OTHERS.* 
Contract Act (IX of 1872), section 69—Contribution—Civil Procedure > 
Code (Act XIV of 1852 ), section 310 (A)— Deposit made by a co-judg- 
ment-debtor after sale—Decree satisfied by deposit. 


Where certain property is sold at auction in execution of a simple 
money decree against the plaintiff and the defendants and the plaintiff 
makes the requisite deposit in court under section 310A of the Code of 
Civil Procedure of 1882 and the decree is satisfied thereby, Ae/d, in a 
suit for contribution, that the payment being one which the plaintiff was 
interested in making for the discharge of a decree for which both the 
parties were liable and for a portion of which the defendants were liable. 
the plaintiff was entitled to be reimbursed for the portion of the decretal 
amount paid by him for the respondents, under section 69 of the Contract 
Act. 

Yogambal Boyee Ammani Ammal v. Naina Pillai Markayar, I. L, 
R., 33 Mad., 15, not followed. 


CIVIL REVISION against the order of Babu Ghansham 

Das, Munsif of Farukhabad. 

Surendra Nath Sen, for the applicant. - 

Govind Prasad, for the opposite party. 

The following judgment was delivered by 

BANERJI, J.—This is an application for the revision of a 
decree of the Munsif of Farukhabad, exercising the powers 
of Judge of a Court of Small Causes, by which he dismissed 
a suit brought by the plaintiff-applicant, for contribution 
under the following circumstances :—One Mehdi Ali Khan 
held a decree for money against the parties to the suit, and 
in execution of that decree caused the property of the parties 


‘to be attached and sold. After the sale the plaintiff made 


an application under section 310A of. the Code of Civil 
Procedure, 1882, to have the sale set aside and he made the 
deposits required by the section. The sale was thereupon 
set aside and the decree was discharged and the parties re- 
mained in possession of their property, The plaintiff con- 


tends that as he satisfied the decree for which he and the 
© Civil Rey. No. 6 of 1911. 
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defendants were jointly liable, he is entitled to be ‘reimbursed 
for the portion of the decretal amount for which the defend- 
ants were liable and which he has paid for them. Hein- 
cluded in his claim not only the amount of the decree but 
also the 5 per cènt.. deposit made under section 310A and 
also. the costs of the application under that section. 


. The court below held, following the ruling of the Madras 
High Court in Yogambal Bayee Ammani Ammal v. Naina 
Pillai Markayar ('), thatthe payment made by the plaintiff 
was a voluntary payment and that the suit was therefore 
not.maintainable. .It accordingly dismissed the suit., 


It is urged that the court below was wrong in -holding 
that the payment was voluntary. On the other hand it is 
contended on behalf-of the respondents that as the property 
was sold, the defendants must be taken to have satisfìed the 
decree by reason of the sale of their property, that they did 
not desire that the sale should be set aside and that it was 
for his own benefit that the plaintiff made the application 
under section 310A and must, therefore, be deemed to have 
paid the amount of the decree gratuitously. 


[am unable to agree with this contention. There can 
be no doubt that if after the attachment of the property and 
before its sale the plaintiff had discharged the amount of the 
decree, he could have claimed contribution from the defend- 
ants. On this,point the rulings of their Lordships of the 
Privy’ Council in Fatima Khatoon Chowdhrain V. Maho- 
med Jan Chowdhry (2), and Duli Chand v. Ram Kishen 
Singh (°); are conclusive. Does the fact of the amount 
of the decree having been paid after the sale make any 
difference? I am of opinion that it does not. The mere 
fact of the property of the parties being sold by auction 
was not sufficient to discharge the decree. The decree 
would: have ‘been satisfied if the sale had been confirm- 
ed ‘and, the amount of the decree had been paid to the 
. decree- holder- out of the sale proceeds, but if the sale was set 
aside before confirmation and the amount realized by. the 
sale was paid back to the auction-purchaser, the decree was 


; l (1) [1909] ILL. Rọ 33 Mad., 15. a 
A (2) [1868] 12 M. I. A, 65. 
(3) [1881] I. L R., 7 Cal., 648. 
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not satisfied. It was the payment made by the plaintiff 
which satisfied the decree, although the payment was made 
under -section. 310A. : This circumstance does not: seem to 
have been considered by the learned -Judges ‘of the, Madras 
High Court in the case referred to above. As ‘the. liability 
for the discharge of: the decree lay on the plaintiff as .well 
as on the defendants, there was an obligation on the plaintiff 
to discharge the whole amount of the decree and he paid 
that amount not for his own benefit only but for the benefit 
of the defendants also. It is true, as held. by their Lordships 
of the Privy Council in Ram Tuhu! Singh v: Biseswar Lall 
Sahoo (*), that “it is not in every case in. which a man has 
benefited by the money of another, that an obligation to 
repay that money arises. The question is not to be deter- 
mined by nice considerations of what may be fair or proper 
according to the highest morality. To support ‘such a suit, 
there must be an obligation, express or implied, to repay. It 
is well settled that there is no such obligation in the case 
of a voluntary payment by A of B's debt.” In this case 
Iam unable to hold that the payment was voluntary or 
gratuitous, It was a payment which the plaintiff was in- 
terested in making for the discharge of a decree for which 
both the parties were liable and a portion of which the defen- 
dants were bound to pay. Not only have the defendants 
been relieved of their liability under the decree but they have 
been able to retain their property of which they are admit 

tedly in possession. This, therefore, is a case which comes 
within the purview of section 69 of the Contract Act, and the 
plaintiff is entitled to be reimbursed for the payment which 
he made for the defendants. He is, however, not entitled 
to claim any portion of the 5 per cent. deposit which he was 
required to make under section 310A, inasmuch as that 
deposit was made for his own benefit only. There was no 
obligation on the defendants to pay that amount as they 
did not want to have the sale of their property set aside. 


For the same reason the plaintiff is not entitled to a share: 


of the costs of the, application under section 310A. But as 
regards the amount of the decree, since the defendants 


were bound to pay it, the plaintiff is entitled to contribution, 


(1) [1875] L. R., 2D A., 131. 
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The view taken by me is supported by the decision of 
the Calcutta High Court in Suchan Ghoshal v. Balaram 
Mardana (1). The case before me is a stronger one than 
the case’ mentioned - above... There the plaintiff was 
not a party to the suit in which the decree was passed 
but his property was sold. It was held by JENKINS, C. J. 
and Doss, J., that the plaintiff was entitled to sue the several 
defendants for contribution, each according to’his share in 
the decretal debt only; but not in respect of the- deposit of 
5 per cent.’ of ‘the purchase money. For the reasons stated 
above, I am unable, with great respect, to concur in the view 
taken by the Madras High Court in Yogambal Bayee Ammani 
Ammal v. Nania Pillai Markayar {?), on which the respondents 
rely. l 

The decree ofthe court below is in my judgment erroeou$ 
and must be set asidé, ` I accordingly allow the application, 
reverse the decree ofthe court below and send back 
the case to that court with directions to reinstate it under its 
original number in the register, and determine the amount 
for which each defendant is liable, bearing in mind the 
observations made above. The applicant will get the costs 
of this application. | 

Application allowed. 

(1) [1910] 1. L. R., 38 Cal., I. (2) [1909] I. L. R, 33 Mad, 15. 
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SHAGUN CHAND 


VET SUS 


SHIBBI.* 


BANERJI, J. Limitation Act (XV of 1877), Schedule J], Article 11—Crvuil Procedure 


Janer ft, J. 


Code (det XIV of 1882), section 335—Application to be restored 
fo possession dismissed for non-production of evidence—Suit for 
possession brought: more than a year after the order, barrea— 


Where a court dismisses an application to be restored to possession 
of immovable property under section 335, Code of Civil Procedure, 1882 
by reason of the applicant failing to adduce evidence, notwithstanding that 
he was allowed an opportunity to do so, the order so passed is conclusive, 
and a suit brought after more than one year from the date of that order 
is barred under Article 11, Schedule 1I tothe Limitation Act, 1877. l 


Rahim Bux v. Abdul Kader, 1. L. R., 32 Cal., 537, referred to. 

Sarat Chandar v. Tarini Prasat, 1 L. R, 34 Cal., 491, distinguished. 

SECOND APPEAL from a decree of Babu Harbandhan Lal, 
Additional Subordinate Judge of Saharanpur, confirming a 
decree of Munshi Gauri Prasad, Munsif of Deoband. 


Suit for possession. 

The material facts are set out in the dement 
The court below decreed the suit. 

Defendant appealed. 

S. A, Harder, for the appellant. ` 

Girdhart Lal Agarwala, for the respondent. 
The following judgment was delivered by 


BANERJI, J.—The question in this appeal is whether the 
suit of the plaintiff-respondent is barred by the provisions of 
article 11 of the second schedule to Act No. XV of 1877. The 
facts are these :— Tulshi and Munshi, sons of one Kashmiri, 
inherited certain property from their father, which they mort- 
gaged to one Niader. He obtained a decree for sale, and in 
execution thereof applied for sale of the mortgaged property, 
which consisted of a house. During the pendency of the execu- 
tion proceedings the respondent, Musammat Shibbi, the mother 
of the mortgagors, brought a suit against Niader for a declara- 

° S, A. No. 94 of 191o, 
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tion that she had a right of residence in her husband’s -house 
and that it could not be sold in execution of the decree obtain- 
ed by Niader.: On the 23rd of June, 1904, her suit was dismissed 
by the court of first instance. She preferred an appeal, but before 
the disposal of the appeal the property was sold by auction, 
and the appellant, Shagun Chand, purchased it. On the 2oth 
of December, 1904, he obtained formal delivery of possession. 
On the 21st of the same month, Musammat Shibbi made 
an application under section 335 of the Code of Civil Proce- 
dure, 1882,:to be restored to possession of a room in the 
house. The court issued the usual notice and fixed a date 
for the hearing of the application. On that date, the pleader for 
Musammat Shibbi stated that his client did not wish to 
adduce -any evidence. Thereupon the court passed an order 
in the following terms :—“The applicant has not adduced any 
evidence. The application is accordingly dismissed.” This 
order was ‘passed on the 21st of January, 1905. On the 13th 
of April, 1905, the appeal preferred by the respondent, Musam- 
mat Shibbi, from the decree of the court of first instance 
dismissing her claim in the suit brought by her, was decided 
in her favour. It was declared that she was entitled to 
occupy the otha in the house which she had been using and 
that it should not be sold in execution of Niader’s decree 
until provision for her residence elsewhere was made. There- 
upon, on the 1st of May, 1908, t.e. after the lapse of more than 
three years from the date on which her application under 
section 335 was dismissed, she brought this suit out of which 
this appeal has arisen. for possession of the ota of the house 
sold by auction in execution of Niader’s decree referred to 
above. It was urged on behalf of the auction purchaser defen- 
dant, that the claim was barred under article 11 of the second 
schedule to Act No. XV of 1887, as it had not been brought 
within one year of the date of the decision under section 335 
of the Code of Civil Procedure. 


' The’ courts below have overruled this plea, but it has 
been repeated in the appeal before me. I am of opinion 
that the contention is well founded. As has already 
been been stated, the plaintiff made an application under 
séction 335 of the Code of Civil Procedure, the’ court 
heard the ape On: but as no uo was adduced to 
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support it, the court dismissed it. The order of dismissal was: 
conclusive unless a suit was brought within one year of the: 
date of it. As the present suit was brought after. more- than: 
three years; it is cledrly governed by the provisions of-article’ 
It and is time-barred, . The courts below have.rélied on. the 

case of Sarat Chandra Bisu v, Tarini Prasad Pal Chowdhry Ce), 
and this case has been cited by the learned vakil for the res~ 
pondent in support of his argument that it was not necessary 

for the plaintiff to bring a suit within one year of the date of 
the order under section 335, inasmttch as no inquiry was made 

by the court in that case. In my judgment the ruling. referred 
to is not applicable to the circumstances of the present case, 
In that case the petitioner applied to withdraw his petition; and. 
therefore the court dismissed it for default-of prosecution. It was 
held that as there was no inquiry within the meaning of. section 
335, the order of dismissal was not conclusive ànd the suit: 
was not barred. That is not the case here. In the present 
instance the court fixed a date for hearing. On that. date the 
court was prepared to decide the case, but the plaintiff’s 
pleader stated that she did not wish to adduce evidence, and 
therefore for want of evidence the application was dismissed. 
It cannot be said under these circumstances that there was 

no investigation or inguiry. The application was not with- 
drawn by the plaintiff, but she adduced no evidence in support 
of it. As observed by their Lordships of the Privy Council 

in Sardhart Lal v. Ambika Pershad (2), “the Code does 
not prescribe the extent to which the investigation should go; 
and though in some cases it may be very proper that there 
should be as full an investigation as if a suit were instituted for 
the very purpose of trying the question, in other cases it may 

also be the most prudent and proper course to deliver an 
opinion on such facts as are before the Subordinate Judge at 
the time, leaving the aggrieved party to bring the 
suit which the law allows to him. The order is not conclu- 

sive; a suit may be brought to claim the property nptwith- 

standing the order; but then the Law of Limitation says that 

the plaintiff must be prompt in bringing his suit, The policy 

ofthe Act evidently is to secure the speedy settlement: of 
questions of title raised at execution sales, and for that rea- 
son a year is fixed as the time within which the suit must be 

(1) [1907] I. L. R., 34 Cal, 491. (2) [1888] T. L. R. 15 Cal, 521. 
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brought.” This case is similar to that of Rahim Bux v. Abdul 
Kader(*). In that case also, as in present, the claimant failed to 
aduce any evidence notwithstanding that he had been allowed 
an opportunity to do so.. It was held that the order was 
conclusive and that the suit should have been brought under 
Article 11, Schedule Il of the Limitation Act within one year 
of the order dismissing the application. I may also refer to 
the case of Lachmt Narain v. Martindell (*), which was a 
case under-the Rent Act, but the same principle was applied. 


‘The learned vakil for the respondent referred to Bzd¢ 
Aliman v. Dhakeshwar Prasad Nar ain Singh (®), That case ts, 
in my opinion, against him rather than in his favour. In that 
case the learned Judges observed, “The fact that the claimant 
‘did not choose to instruct any pleaders or to adduce any evi- 
dence in support of her case on the day of hearing, is not 
sufficient to take her case out of the statute.” 


As the plaintiff in the present case preferred to make an 
application under section. 335 of the Code of Civil Procedure, 
1882, and as that application ‘was. dismissed, the order of 
dismissal was:conclusive between. the -parties, unless a suit 
was brought to establish her right within one year of the date 
of it. As the present - . suit was brought after the lapse of 
more than one year, it is time barred. I accordingly allow 
the appeal, set aside thé decrees of the courts below and 
dismiss the plaintiffs suit with costs. 
Appeal allowed, 


(3) [1904] I. L. R., 32 Cal, 537. (4) [1897] L "i R., 19 All., 253. 
(5) [1904}I Cal., L. J, 29 
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MAHABIR AND OTIIERS, 
VEFSUS 


KING-EMPEROR. * 


Penal Code (Act XLV of 1860), section 325—Offence committed ata 
place within British India—Subsequent transfer of territory to an inde- 
pendent native state—Jurisdiction. — 

Where an accused who had been convicted of an offence committed 
in British India appealed against his conviction to the Sessions Judge, 
but subsequently the place where the offence was committed was consti- 
tuted an independent native state, Ae/d that inasmuch as the offence 
was committed in British India the appeal was presented to the proper 
Court and the Sessions Judge had jurisdiction to hear the appeal. 

CRIMINAL REVISION against an order of W. R. G. Moir, 
Esq., Sessions Judge of Mirzapur. 

E. A. Howard, for the applicant. 

No one appeared for the Crown. 


The judgment of the Court was delivered by 


hards, C.J. RICHARDS, C. J.—The facts of the matter out of 


which this application in revision’ has arisen are shortly 
as follows :—Three applicants were charged under section 325, 
Indian Penal Code. Applicants Nos, 1 and 3 were sentenced to 
two years’ rigorous imprisonment and Rs. 109 fine, and 
applicant No, 2 to one year’s rigorous imprisonment. The 
particular place where the offence was alleged to have been 
committed was then in British India, but by virtue ofa 
notification of the Government of India certain territory 
including tke place where the alleged offence was committed 
has been constituted an independent native state, The 
applicants appealed from the conviction to the learned 
Sessions Judge prior tothe constitution of the native state 
as already mentioned. Before, however, the appeal came on 
for hearing, the transfer of the territory had been actually 
carried into effect. The learned Sessions Judge, thereupon, 
by an order, dated 8th April, 1911, returned the memorandum 
of appeal to the applicants for presentation in the proper 
court in the Benares State, holding that in the events that 
Gr, Rev. No. 148 of 1911. 
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had happened, he had no jurisdiction to entertain the appeal. 
The present application is for the revision of this order. In 
our opinion the learned Sessions Judge is wrong. ‘The offence 
was committed in British India, the appeal was presented 
to the proper court, the appellants are at present confined in 
a jail in British India. Under these circumstances we con- 
sider that the learned Sessiois Judze had jurisdiction to 
entertain the appeal. The learned Sessions Judge says, 
“it” (that is, the Court of Sessions Judge of Mirzapur) “is 
no longer a court of appeal for which persons convicted of 
offences committed outside British India can ordinarily come.” 
The learned Sessions Judge has overlorked the fact that 
the alleged offence in the present case was committed in 
British India. We do not think that the mere fact that 
particular locality has ceased to be British India before the 
appeal has been determined, takes away ‘the jurisdiction 
of the learned Sessions Judge. We accordingly allow the 
the application, set aside the order of the learned Sessions 


Judge with directions to re-admit the appeal and proceed ` 


to hear the same. 
Appeal allowed. 
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HARDWARI MAL AND ANOTHER 
VEISHS 
BALDEO SAHAI AND OTHERS .* 


Pre-emption—Wajihb-ul-arcz—ZJnilerprelation of tocumen(— 
J 
Custom or contract. 


In a suit for pre-emption the wajib-ul-ars of 1863 provided that no 
case of transfer by mortgage had taken place in the village, but that ir 
future every proprietor would Le competent to transfer his share either in 
whole or in part by way of sale or mortgage, and this was followed by the 
clause “awal ek dusre ke intckal kar sakta hai” No evidence was pro- 
duced other than the waztt-ul-ars :— 

Held, that the entry was a record of contract and not of custom. 

Returaji Dubain v: Pahatwan Bhagat, 7 A. L. J. R, 1040, disting- 
uished. Avant Singh v. Daya Singh, L. R, 37 L A., 191, referred to. 


SECOND APPEAL from a decree of L. Johnston, Esq., 
Additional Judge of Meerut, reversing a decree of Shaikh 
Muhammad Husain, Additional Subordinate Judge. 


Some of the defencdants-appellants in the case sold some 
property to the other defendants-appellants on 8th October, 
1898. 


The sale comprised a certa in aica of land recorded as 
holding No.2 in mahal patti Wahid Husain in mauza Hai- 
batpur. The plaintiffs-respondents biought this suit for pre- 
emption on the basis of a custom of pre-emption in the village. 
The vendots were proprietors of the area of land. There was 
only one wajtb-ui-ars of 1863. In the preamble it said that 
whereas a new settlement was in progress “we, the owners, 
agree to abide as follows” until the conclusion of the settle- 
ment. Clause 5 provided that no case of transfer by mort- 
page had taken place in the village, but that in future every 
proprietor will be competent to transfer his share either in 
whole or in part by way of sale or mortgage. Then followed 
the clause. . 

% LUKAS SM S 2 yd tg"lo LX)! J! 
The word -&! had been read by one court as 4! and by 


another asus» The next record of rights was the dustur -2-deh¢ 
? S, A, 671 of ]910, 
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of 1889. In the interval the village had been partitioned and 
a mahal formed of those who had not applied for partition 
called mahal-t-ghatr-dayyan. In that mahal the dustu -t-deñt 
provided that 
% IKL. us pe ua al, a xi eyes sl 5 Km Sha eo’ pred wir 

Among the »' -ò enumerated, no mention was made 
of the right of pre-emption. The mahal was partitioned 
successively with the result that the vendors and the vendces 
are in the same mahal and the plaintiff in another mahal. 

The court of first instance dismissed the plaintiff's suit 
holding the wazib-ul-ars to be a record of contract which came 
-to an end with the partition. 

The lower appellate court decreed the suit. 

Sundar Lal (with him Tef Bahadur Sapru), for appellants. 

The wazib-ul-ars recorded a contract. It came to an end 
with the fresh settlement—also after the partition—whether the 
word was -@)4 or Ñ! it gave the plaintiff no right. If it was 
that one proprietor could transfer to another we were propric- 
tors: Ifit was-.< then the plaintiffs were not co-sharers in the 
same mahal. 

Durga Charan Banerjee (for Motilal Nehru), for the res- 
pondents. 

There was a presumption of the wazeb-u/-arz being a record 
of custom. ‘The expressions in the preamble did not make it 
any the less a record of custom. .The change introduced into 


the wayzb-ul-arz operated only so far as mortgages were con- 


cerned. The custom as to sales was left in tact. 
The judgment of the Court was delivered by 


TUDBALL, J.—This appeal arises out of a suit for pre- 
emption based upon a custom which is alleged to exist in the 
village. The village, as at present constituted, consists of 
several separate and distinct mahals. The property in suit is 
the whole of Khata Khewat No. 2 in mahal and patti Wahid 
Husain. The vendees are co-sharers in the village but in 
another mahal. The pre-emptors are co-sharers in the same 
mahal but in another patti. 

_ The court of first instance dismissed the suit holding that 
custom bad not been established by the evidence produced 
by the plaintiffs, . 


‘A 


CIVIL. 


IQII. 


rdwari Mz 


V.. 
Baldeo Sahai 


Tudbali, J. 


v, 
ldeo Sahai. 
udball, J. 





634 HIGH COURT. [A L. J. R. 


The lower appellate court has decreed the claim, bolding 
that the evidence adduced is sufficient to establish that custom. 


The further question arose as to whether assuming that the 
custom existed, the plaintiffs had a right preferential to that 
of the vendees to. purchase the property. To establish the 
custom the plaintiffs produced the wajib-ul-ars of the year 1863 
together with the dastur deh? of 1889. As the court of first 
instance has remarked plaintiffs declined to produce any oral 
evidence to prove the existence of a custom of pre-emption. 
We may add that there is no documentary evidence either, 
other than that referred to. The wajib-ul-arg of 1863 states 
in respect to the right of pre-emption that in the village up 
to that time no co-sharer had ever transferred his property 
by mortgage but that for the future every proprietor would 
be entitled to transfer his share in whole or in part, that- is, 
if any proprietor wished to sell or mortgage his estate, then he 
could transfer it to another proprietor at the price agreed 
upon. It is doubtful whether a particular word used in this 
document is e4 or shar#k, In the one case the record would 
read “o awal ek hath dusri ke tntigal kar sakta hat’, If it be 
read as shartk, it will be “to awal sharik hath dusri ke wntigal 
kar sakta hai.” Between the years 1863 and 1889 the village 
was partitioned and the mahal which was called mahal gair 
dayyan was constituted. In the dastur dehi in 1889 of that 
mahal certain customs were set forth and then the remark 
was entered that as to the customs other than those entered, 
reference must be made to the waytd-u/-arz of 1863. Subse- 
quent to 1889 there were two more partitions, in 1304 and 
1310, The first question which arises is whether or not the 
plaintiff has produced sufficient evidence to establish the 
custom which he sets forth. The Full Bench ruling in 
Keturajt Dubain v. Pahalwan Bhagat, (1) no doubt lays down 
that when a record of the right of pre-emption is found in 
the waytb-ul-ars it is presumably a reference to custom. The 
chief reason for this being that it was the duty of the record- 
ing officer to record customs and not agreements made between 
the co-sharers,- Applying that principle to the present instance 
the presumption is greatly weakened when we find that. at 
least in the case of mortgages the wayib-ul-ars clearly records 
not a custom but an arrangement for the future. There is a 

(1) [rgto] 7 A. L. J. R, rogo. 7 
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clear statement to the effect that in the past there had been 
no mortgages but that for the future, mortgages should be 
carried out in a certain manner. It is clear that the officer 
who recorded this zvayid-ul-ars did not restrict himself to 
customs but that he did, asa matter of fact, record in one 
instance at least an agreement at which the co-sharers arrived 
at the time ofthe settlement. The rest of the language of 
the clause which refers to pre-emption is also language such 
as would be used in recording an agreement rather than re- 
cording acustom. The plaintiffs must establish the custom 
which they are setting up. The entry in the wayjtb-ul-ars 
which to say the least is of a very doubtful character is with- 
out any corroborative evidence. On the other hand we must 
quote the first court’s remarks :—“There were admittedly two 
instances of transfer in 1906, but the right of pre-emption was 
not exercised in respect of either of them. Nor is it suggested 
that that right was ever enforced on any previous occasion.” 
In the present case we cannot hold that the doubtful entry 
in the wajib-ul-arg unsupported by any corroborative 
evidence is sufficient to establish the alleged custom. In the 
case of Thakur Anant Singh v. Thakur Daya S ngh (1), their 
Lordships of the Privy Council remarked as follows :—“It 
has been pointed out more than once at this Board that there 
is no class of evidence that is more likely to vary in value 
according to circumstances than that of waytb-ud-arses (Mu- 
kammad Imam Ali Khanv. Hussein Khan (7), and Parbati 
Kunwar v, Chandrapal Kunwar (8), and where, as here, from 
internal evidence it seems probable that the entries recorded 
connote the views of individuals as to the practice that they 
would wish to see prevailing rather than the. ascertained facts 
of a well-established custom, the learned Judicial Commis- 
sioners properly attached weight to the fact that no evidence 
at all was forthcoming, of any instance in which the alleged 
custom had been observed,” 

In our opinion the above remarks are applicable to the 
facts of the present case and with considerable force. It is 
true that in that case the custom in question was one which 
was put forward-to rebut the ordinary presumption that the 

(1) [1910] L. R., 37 I. A., 191. 
(2) [1898] L. R., 25 I. A:, 161 and 169, 
(3) [1909] L. R, 39 Ie A, 125. S. Cu I. L, Ra, 31 All, 457 
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law of the Mitakshara prevailed ina matter of inheritance. 


In the case before us the custom alleged is one put forward 
in derogation of the ordinary right of a proprietor to sell his 
property to whomsoever it may please him to sell. The 
burden of proof was upon the plaintiff to establish by sufficient 
evidence the alleged custom. The evidence he has produced 
is in our opinion quite insufficient. As we have not heard the 

respondents arguments on the other point which arises in the | 
case, we do not think it expedient to express an opinion 


thereon. 


The result is that the appeal will be allowed, the decree 
of the lower court will be set aside, and that of the court of 
first instance will be restored with costs in this Court and in 
the court below. 


S. M. Appeal allowed. 


MUHAMMAD SADIQ 
T'EI SUS 
ABDUL MAJID AND ANOTHER.” 


Pi e-emphon, suit for—Limitation—Dispute as to share sold—Share clai med 
less than what vendor had sola—Amendment of plaint beyond hmita- 
tion—Relates back to date ot institution of suit. 


_ The courts are allowed by the Code of Civil Procedure ample power 
to amend, andthe High Court is slow to interfere with their exercise 
of discretion, but no court has power to allowa nei cause of action 
to be introduced into a plaint after that cause of action has become 
barred by limitation. Where the amendment amounts to a mere correc- 
tion of the description of the property, the amendment is within the power 
of the court to make, and when so made, limitation must be reckoned 
as fiom the date of presentation of the plaint. 


SECOND APPEAL from decree of A. W. R. Cole, Esq., 
District Judge of Moradabad, confirming a decree of Maulvi 
Muhammad Shamsuddin. 


One Musammat Hakiman sold certain zamindari property 
to Sadiq on 16th December, 1907. The price settled was 
Rs, 1,800. The property sold consisted ofa 17 biswansi share, 

“S.A. G05 of 1910. 
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2 biswansi of which had come to the vendor by inheritance 
from her daughter. The plaintiff made the ¢a/ad at the time 
but made the demand with reference to 15 biswansis only, 
which he believed at the time was the entire share that Haki- 
man could dispose of. He filed the suit on the last day allowed 
by the law of limitation but having found out his mistake 
he applied for amendment of the plaint. His application 
was allowed and he was granted leave to sue for the entire 
17 biswansis, but the application was granted when the time 
limit prescribed had expired. The courts below decreed the 
claim. 

Defendant appeal. 

Ishaq Khan, for the appellant. 


According to Mahomedan law the plaintif ought to 
have claimed the entire property sold. His demand was 
defective. Disabilities which saved limitation in ordinary 
cases did not apply to pre-emption suits. Section 8 of the 
Limitation Act (IX of 1908) was clear on thepoint. 

Durga Singhy. Bisheshar Dayal, [1902] I. L. R, 24 All, 218 

Fvenif he did not know the exact state of affairs that 
was no excuse. Honest mistake was no ground. 


Ghulam Mujtaba for the respondents. 


The plaintiff purported to claim the entire share sold. 
The court to which application for amendment was made 
was the proper court to consider the question. It was too late 
to question it now. Section 107, clause 2 of the Civil Procedure 
Code gave new powers to appellate courts. The court exer- 
cised its discretion, and there was no reason to call it in 
question. 

Ram Laly. Harrison (1880] 1.1 R, 2 All oe 

Khemkaran vy. Har Dayal, [1882] I. L. R., 4 All, 37. 


The New Flening Spinning Weanne & Cov. pe Nave, [1885] 


I. L. R., 9 Bom., 373. 


The amendment having been granted related back to the 
time of filing the suit. 


Ishaq Khan, was heard in reply. 
The judgment of the Court was delivered by 


Ab 


RICHARDS, C. J.—This appeal arises out of a suit for py, 


pre-emption of certain zamindari property based on Muham- 
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madan law. The defendant, Musammat Hakiman, sold the 
property to the appellant, Muhammad Sadiq, on the 16th of 
December, 1907. The sale deed was duly executed and 
registered, and it set forth that the share sold wasin or about 
a 24 biswansi share. As a matter of fact, the shares which the 
Musammat had was a 17 biswansi share, and this has been 
decided in the suit brought against her and her vendee by the 
other co-sharers. The plaintiff, when he instituted his suit, only 
claimed a 15 biswansi share, alleging that that was the share 
which the vendor had actually sold. The suit was instituted 
the last day of limitation, Afterwards the plaintiff came to 
understand that the real share sold was, as we have said before, 
a 17 biswansi share, and accordingly he was allowed to 
amend the plaint by claiming a 17 biswansi share instead of 
a I5 biswansi share. The first court found that the formal- 
ities necessary under the Muhammadan law had been duly 
performed and the lower appellate court accepted the finding, 
The plaintiffs’ suit was accordingly decreed. 


In appealit has been urged that the amendment was an 
amendment which ought not and could not have been made 
having regard to .the provisions of the Limitation Act, 
and secondly, that the courts below were wrong in holding 
that the preliminaries required by the Muhammadan law had 
been fulfilled. The courts are allowed by the Code ample 
power to amend, and we are slow to interfere with any amend- 
ment which the lower courts have power to make, and which 
they in the exercise of discretion have made. We think, 
however, that no court would have power to allow a new 
cause ofaction to be introduced into a plaint after that cause 
of action had become barred by limitation. The real 
question in the present appeal is whether or not we are 
bound to regard the amendment which was made, namely, 
toallow the plaintiff to claim 17 biswansis instead of I5 
biswansis, as the introduction ofa new cause of action, or 
whether it may be regarded as a correction of the description 
of the property. 

With regard to the due performance of the formalities of 
the Muhammadan law, the evidence which was believed by 
both the courts below, was to the effect that the vendee inform- 
ed the plaintiff in the present suit that he had purchased 
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the “share of Musammat MHakiman.” There was no 
specification of exactly what that share was, and the plain- 
tiff at once said without waiting to ask any questions that 
he claimed his right to pre-empt. We think that the courts 
below were entitled on this evidence to hold that the formal- 
ities had been fulfilled. Of course the demand was made in the 
presence of witnesses. 


There was a great deal of confusion as to what was in fact 
‘the actual share of the Musammat. We have already 
pointed out that although she purported to sell a share equal 
to about 24 biswansis, her real share was a 17 biswansi share. 
After consideration we have come to the conclusion that the 
amendment in this case may be looked upon as a correction 
of the description of the property. Looked upon in this 
light it was an amendment which the court below was 
entitled to make; and if it was an amendment which the 
court was entitled to make, we think that limitation must be 
reckoned as from the date of the presentation of the plaint, 
as explained by section 3. We accordingly dismiss the appeal 
with costs. P 
‘S; M. Appeal dismissed, 
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BALDEO SINGH AND OTHERS 
VEt SUS 
JUGAL KISHORE AND OTHERS.* 
Lasement—F low of water—Natural channel—Duty of owner of land 
through which tt flows. 


The owner of land through which a river or other natural channel 
flows is not bound to clear it out from time to time so that the amount of 
water that can pass down it may not be diminished. Such an owner is, 
however, bound within certain limits as between himself and other riparian 
owners not to do anything which shall obstruct the flow of the water or 
materially interfere with their right. ` 

SECOND APPEAL from a decree of S. Mahomed Ali, Esq., 
District Judge of Mirzapur, confirming a decree of Shah 
Amjad-ullah, Subordinate Judge. — 

Suit for removal of an embankment and for a perpetual 
injunction. 

The facts were briefly these:—The parties were zamindars 
of adjoining villages. The drainage water from some neigh- 
bouring hills flowed through three natural channels which 
joined together at a point situate within the plaintiffs’ villages, 
From this point the water flowed through a natural channel 
running through the defendants’ villages and on to a streamlet 
further down. At some previous time the water from the 
above-mentioned point used also to flow through a natural 
channel, named the Deosia channel, which ran through the 
plaintiffs’ villages, but which had become silted up in course 
of time, The defendants built an embankment which obs- 
tructed the flowing of the water through their villages on to 
the streamlet, The water, therefore, accumulated: in and 
flooded the plaintiffs” villages causing great damage.. The 
plaintiffs brought a suit for the removal of the embankment 
and other reliefs. The lower appellate court came to the 
findings that the embankment was not an entirely new cons- 
truction, and that the inundation of the plaintiffs’ villages was 
due as much to: the blocking up of the channel of the Deosia 
drain by silting up, as to the existence of the embankment; 
and the suit was dismissed. 

ê S: A. No. 68 of 1911. 
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The plaintiffs appealed. 


M. L. Agarwala (with Kalindi Prasad), for the appel- 


lants :— > 


It is my natural right to have the water flow down as it 
does. If the gradual silting up of one natural channel has 
diverted the course of the water into another natural channel 
then I am entitled to have the water low down this second 
channel as it now does. Illustration (4) of section 7, clause (4) 
of the Easements Act applies to this case. The plaintiffs’ 
villages are 01 a higher level than those of the defendants’ ; 
and the ruling in 

Imam Ali v. Poresh Mundul, [1882] I. L. R., 8 Cal, 468, 
fully applies to the present case. I also rely on 

Abdul Hakim v. Ganesh Dutt, (1835) 1. L. R., 12 Cal., 323. . 
It is not necessary for me to show exactly what dhare each 
defendant had in causing the obstruction, nor the exact 
extent to which the embankment built by the defendant has 
caused an obstruction. 

Thorpe v. Brumfitt, (1873]8 Ch. App, 659, at 656. 


It was no part of the plaintiffs. duty to keep clear the | 


Deosia channel against the process of gradual silting up. They 
are in no way responsible if a natural channel ceases to exist 
owing to natural causes. 
Gokul Prasad (with Ghulam Mujtaba), for the respond- 
ents :— 

It was not the case of the plaintiffs, as set out in their 
pleadings, that the natural channel through Deosia had silted 


up. It is for the plaintiffs, when there is a passage on their 
own land, to see that it is kept clear and that the burden ts 


not thrown entirely on another person’s land. 

[CHAMIER, J.—Is it plaintiffs’ duty to keep a natural 
passage of water clear and free from silt P] 

The plaintiffs cannot by their own omission to clear the 
 Deosia channel cast an additional burden on the defendants. 
They may clear it or allow it to silt up just as they please as 
long as they do not, by their omission, cause detriment to the 
defendants’ land. 

Illustration (#) to section 7 of the Easements Act is not 
applicable, Here the claim is to allow the water to flow ont of 
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the plaintiffs’ land and not wéthen it as contemplated in that 
illustration. 


The case in I. L. R., 8 Cal., is distinguishable. There the 
defendants had stopped up ali the passages for flow. In the 
case in 8 Ch. App. the question, so far as it is material to the 
present case, was whether it was necessary for the plaintiff to 
show w/zch of the defendants had caused the damage and to 


what extent. That is not the question in this case. Here 


the question is, to what extent has the joint action of the 
defendants caused an infringement of the plaintiffs’ rights. 


M. L. Agarwala, in reply :—Illustration (2) does apply. 
The defendants’ action has altered the quantity and the force 
of the water flowing through my lands. 


The judgment of the Court was delivered by 


CHAMIER, J—This was a suit by the appellants to have 
a bandh removed which had been built by the respondents, 
for a perpetual injunction restraining the respondents from 
building a bandh at the place in question; and for damages. 


South of the villages of the parties is some high ground, 
the drainage from which passes first by several natural 
channels through four of the appellants’ villages. From a 
point north of the appellants’ village Sarkohi, a drainage pass- 
es on in one natural channel to the appellants’ village Dob- 
ri. Further north again this channel branches out into chan- 
nels one running east to the place where the bandh in ques- 
tion has been erected at a point marked “T ” in the map 
and the other running north, and ultimately falling into the 
Garhai nadi ; the latter channel for a part of “its course is 
known as the Deosia channel or drain and it seems that an 
arm runs out of it eastward and joins the other channels some- 
where near the point “T” which is in the respondents’ village. 
The appellants say that the respondents in Katik. 1312 Fasli, 
built a new dandh at “T” which so blocked the.natural drain- 
age as to cause the appellants’ village Dobri to be inun- 
dated. The respondents’ case was that the dandh in ques- 
tion is an old bandh, that the drainage passes away from the 
appellants’ villages through the Deosia channel; that the 
appellants have blocked up this channel, thereby interfering 
with the natural drainage, and that the respondents have 
‘caused no. damage to. the appellants, 


YOL. VIIL] HIGH COURT. -643 


- ‘The findings of the first court are clear enough. > It finds 
that the dard in question is an old one and caused no 
damage to the appellants‘ land; that the appellants blocked 
up. the Deosia drain and havethemselves to thank for the 
inundation of their fields. 


On appeal the District Judge said :—* If any inundation of 
the Dobri lands did take place, it must have been due as much 
to the blocking up of the Deosia drain either by silting 
up or-artificial means as to the existence of the dandh at “T”. 
Iam of opinion therefore that it is not satisfactorily prov- 
ed that the inundation of the plaintifs lands was caused 
solely by the bandh at “T” and therefore the defendants 
are not responsible for any loss which may have been suffered 
by the plaintiff apart from the fact (sic) whether the dandh 
in dispute was old or new.” 


Later on he says :=—“I am therefore of opinion that the 
bandh in dispute is not proved to.be an entirely new construc- 
tion, and supposing it to be new, it is not praved that the 
inundation of the plaintiffs’ lands was due entirely to the 
existence of the bandh in dispute.” 


The words evther by silting npinthe first finding rob it of 
any value that it might otherwise have possessed. We 
asked counsel for the respondents whether he could produce 
any authority for the proposition that the appellants are 
bound to keep the Deosia channel clear. ‘He was unable 
todo so, Whatis called the Deosia channel is a natural 
not an artificial channel, and I know ofno authority for the 
proposition that the owner of land through which a river or 
other natural channel. flows is bound to clear it out from 
time to time so that the amount of water thatcan pass down 
it may not bediminished. Such an owner is bound within 
certain limits as between himself and other riparian owners 
not to do anything which shall obstruct the flow of the water 
or materially interefere with their right. If from natural 
causes a river or channel passing through A’s land silts 
up with the result that more water is thrown into another 
river or channel running through B’s land and B blocked 
the river or channel on his land so as to throw the water 
back on to and flood A’s land, A cannot be held to have con- 
tributed to this result, if all that can be said of him is that he 
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has not kept the river or channel on his land clear. A is not 
responsible for the silting up of the channel on his land. 
If after the river or channel flowing through A’s land has 
silted up, B blocks up the river or channal flowing through 
his Jand with the result that A’s land is inundated, the 
result must be regarded as being due to B’s action alone and 
B is prima facie liable for the consequences though he may 
show that he has acquired a right. to block up the channel 
partly. In my opinion, therefore, the first finding of the 
Nistrict Judge does not enable us to dispose of this appeal. 
There should also be a fresh finding on the question whether 
the dandh is new or old, I would remit the case tothe lower 
appellate court for fresh findings upon the second and third 
issues framed by the first court. 

KARAMAT HUSAIN, J.—I agree. 

By THE CouRT.—Order of the court is that the case be 
remitted to the lower appellate court for fresh findings upon 
the second and third issues framed by the first court. Ten 
days will be allowed for objections on return of the finding; 

' The lower appelate court will take such additional 


evidence ag the parties may adduce, 
B. K. M. Issues remitted, 
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HASWA 


UVEKSUS 
MAHBUB AND ANOTHER.* 


Civil Procedure Code (Act V of 1908), Schedule TI, section 1—Award— 
Reference by parties intereste7— Defendant who did not appear, not 
joining in the reference—Validity of reference. 

The question whether a party is interested ‘or not ina reference to 
arbitration depends upon his position at the time when the reference was 
made. The Code does not contemplate a reference to arbitration hetween 
the platntiffand one defendant, and a trial between the plaintiff and 
another defendant. j 


A suit was brought against two persons. The plaintiff and one of 


the defendants referred the matters in dispute to arbitration. The 


award was given byztwo of the arbitrators whereby the non-joining 
defendant was exemp(ed from the plaintiffs claim and the suit was 
dismissed. Objections Were taken to the award but they were overruled 
and a decree was passed in ‘accordance with the award : tt 


Held.that the reference was invalid and the award which pitewen 
thereon: was nota valid award. 


Ishar Das v. Keshab Deo, I. L. R., 32 All, 657, distinguished. 

SECOND APPEAL from a decree of Pandit Girraj Kishor 
Datt, Officiating District Judge of Agga, confirming a decree 
of Babu Sheo Prasad, Subordinate Judge. | 

Suit for recovery of money. 

The facts of the case are as follows :— 

Defendants Mahbub and Badal purchased fat and 
bones from the plaintiff Haswa for Rs. 1,331-15-9. 
When the parties appeared in court, Badal was found 
to be absent. Plaintiff and defendant No, I, Mahbub 
agreed to refer the case to arbitration and applied according- 
ly. Badal, defendant No. 2, was no party to this application. 
The arbitrator dismissed the plaintiff's claim as against Mah- 
bub. Badal did not appear in the arbitration proceedings, and 
no evidence was given against him there. Plaintiff filed objec- 
tions to the award alleging that it had not been signed by one 
of the arbitrators, and that the matter had not been referred 


to arbitration by allthe parties interested in the suit, The 
*S, A. No. 1143 of 1919, 
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court overruled these objections and dismissed the plaintiff's 
suit with costs against both the defendants. The lower 
appellate court confirmed the decree ofthe court of first 
instance. l 

Plaintiff appealed. 


Haribans Sahai (with him Jang Bahadur Lal for Gokul 
Prasad), for the appellants. 


The award was invalid as defendant No. 2, who wasa 
party interested in the suit, had not joined in the reference to 
arbitration. 

[CHAMIER, J.—You went to arbitration without the second 


defendant and offered no evidence against him. You gave 
up your case against him. Why did not you prove it? You 


had plenty of opportunity. ] 

Defendant No. 2, was not a party to the arbitration, The 
sole question was whether the award was valid ər no*, He 
referred to 

Pitam Maly. Sadig Ali, [1898] I. L. R., 24 All., 229, 

Kadhu Singh v. Baljit Singh, [1907] I. L. R., 29 All, 423, 426. 

Ajudhia Ahir v. Adhim Ahir, F. A. F.O. No 54 of 1910, decided on 
February 6, 1911, unreported. i 

[CHAMIER, J.—How do you distinguish, your case from 32 
All., 657 ?] l 

It was not apparent whether in that case the absent defen- 
dant was really a party interested in the suit. He was only a 
pro forma defendant. The case in 32 Allahabad followed 24 
Allahabad, which was distinguished in 29 Allahabad. 

He further cited 

Indur Subramani v. Kandadat, [1902] I. L. R., 26 Mad., 47. 

Ishaq Khan (with him Benode Bihari), for the respondents. 

` Plaintiff offered no evidence against the defendant Badal, 
He joined, with only the defendant No. 1, in’ the application 
for arbitration, and could not turn round now. There was 
one cause of action throughout in the case. He relied on 

Ishur Das v. Keshub Deo, [1910] I. L. R., 32 AIL, 657. 

The judgment of the Court was delivered by 

CHAMIER, J.—This was asuit by the appellant against the 
respondents Mahbub and Badal for recovery of Rs, 1,331-15-9, 
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The appellant and the respondent, Mahbub, referred the. 


matter in dispute in the case to the arbitration of three per- 
sons, The respondent, -Badal, did not join in the reference: 
An award was made in due course by two of the arbitrators, 
and a decree dismissing the suit was passed in accordance 
therewith. The appellant appealed and the respondents 
took a.preliminary objection that no appeal lay, inasmuch 
as the decree was in accordance with the award. To that 
the appellant replied that there was no award, because all the 
parties to the suit had not joined in the reference. The lower 
appellate court held that there had beena valid reference 
and dismissed the appeal. 

' In second appeal it is again urged that there was no 
award at all in as much as all the parties to the suit did not 
join.in the reference. Several cases have been cited.- The first 
is that of Pitam Mal v. Sadiq Ali (*‘), in which it was held 
that the words “all the parties toa suit” in section 506 of 
the Code of Civil Procedure of 1882 must be read with the 
succeeding words “ any matter in difference ‘between them 
in the suit” and did not necessarily include parties, who 
never put in any appearance and between whom and others 
there was no matter in dispute. The second case was that of 
Kadhu Singh v. Baljit Singh (3), in which it was held that a 
reference made by some only of the parties toa suit was 
invalid. The court referred to the case of- Pitam Mal v. 
Sadiq Ali, and pointed out that what had been held: in that 
case was that all the parties interested in a dispute should 
join in a reference to arbitration. The third case mentioned 
was /shar Das v. Keshab Deo (8), in which it was pointed out 
that there has.been a significant alteration in the wording 
of paragraph 1 of the second schedule to the present Code 
of Civil Procedure which corresponds with section 506 of 
the Code of Civil Procedure of 1882, paragraph 1 of the 
second schedule providing that “where in any suit all the 
parties interested agree that any matter in difference between 


them shall be referred to arbitration, they may, at any time: 
before judgment is pronounced, apply to the court for an- 


order of reference.” [n that case a reference to arbitration 
(1) [1898] 1. L. R., 24 AIL, 229. 
(2) [1907] I. L. R., 29 All, 423. 
` (3) [1910] I. L. R. 32 All.-657, 
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and an award were upheld on the ground that all the parties 
interested had joined in the reference. In arriving at that 
conclusion the learned Judges said that one Bhagwan Singh 
had never put in an appearance or contested the suit and in 
the events jwhich happened appeared to have nothing what- 
ever to do with its result, inasmuch as by the award he had 
been exempted from the plaintiffs claim. That is exactly 
what has happened in the present case, and it is contended 
that the reference was a good reference although Badal did 
not join init because by the award he has been exempted 
from the appellant's claim. We do not think that the learned 
Judges who decided the case of /shar Das v. Keshab Deo, 
intended to lay down that the question whether a person 
who was interested within the meaning of section I of the 
second schedule of the Code of Civil Procedure of 1908 
depends upon whether the award is against him or in his 
favour. It seems quite clear that the question whether a 
party is interested or not depends upon his position at the 
time when the reference was made, and this view 1s supported 
by the recent decision in Azudhia v. Adhin, (*). In that case 
four out of nine defendants joined with the plaintiff in refer- 
ring the matter in dispute to arbitration. Theother defend- 
ants were absent and had not defended the suit, but they 
were not merely proforma defendants, and KNox and 
BANERJI, JJ., held that as all the parties had not joined in 
the reference, the reference was invalid and the award which 
followed thereon was not a valid award. In the present case 
it is quite clear that the respondent, Badal, was interested in 
the dispute at the time when the reference was made. The 
Code does not contemplate a reference to arbitration between 
the plaintiff and one defendant and a trial between the 
plaintiff and another defendant. Asthe respondent, Badal, 
was not a party to the reference, the reference was invalid 
and it must be held that the award which followed was 
invalid. We therefore allow the appeal, set astde the decisions 
of the courts below and remand the case through the lower 
appellate court to the court of first instance for trial on the 
merits. 


S. A. P. Appeal decreed. 
(4) F. A, F. O, 54 of r910, decided on the 6th of February, 191r, 
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ia PRASAD AND OTHERS ` 
Versus . 
GANGA PRASAD AND OTHERS. 


Hindu law—Mitakshara—yoint family—Antecedent T ne: 
=a cess'ty—moriguge by faiher— Liability of sons. - 


If the debt in lieu of which, or for the payment ‘of which, the. mort- 
gage was made, is a debt which is not for the first time incurred at the 
time of the mortgage but a debt which existed prior to and independently 
of such mortgage, and was a dona fide debt, that is, was not a debt colour- 
‘ably incurred.for the puzpose of forming a basis for a subsequent mort- 
gage, or sale, or other similar object, that would be an antecedent debt 
for. which the mortgage made Dy the father would be binding on the 
Sons and grandsons. 

_ There is no authority that an antecedent debt must be a debt incurred 
for the necessities of the family. 

Badri Prasad v. Madan Lal, 1. L. R., 15 All, 75, F. B. 

` Chandra Deo v. Mata Prasad, 1. L. R., 31 All, 176 F. B,, referred to. 
FIRST APPEAL from a decree of Pandit Pitambar Joshi, 
Extra Additional Subordinate Judge of Aligarh. 


Suit for sale upon a mortgage. 

The court below decreed the suit. 

Defendants appealed. 

Nihal Chand (with him J. N. Oey, for the Raion 


Sundar Lal, for the respondents: 
The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out ofa suit brought by 
the plaintiffs-respondents for sale upon a mortgage for 
Rs. 4,500, executed on the sth of June, 1890, by one Bhawani 
Prasad, whose sons and grandsons are the defendants Nos. t-5, 
and 16. The mortgage was in favour of Sham Lal, Misri Lal, 
and Desraj. Desraj mortgagee is one of the plaintiffs, and the 
other plaintiffs are the representatives in interest of the other 


two mortgagees” The mortgage in question was.made in: 


order to _pay off. a .mortgage of the 7th of June, 1888, upon 

which a sum.of;Rs. 1,972-11-6 was due ; and also, to pay off 

another mortgage for Rs. 2,000 Piece in favour of one Khiali 

Ram, on the 8th of. March, 1888, A small part of. the consider- 
* 8, A. 445 of 1909. 
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ation was money taken in cash atthe time of the execution 
of the mortgage bond. The defendants, who now represent 
the original mortgagor, Bhawani Prasad, contended that the 
debts in lieu of which the mortgage in question was executed, 
were not incurred for family necessities, and were also tainted 


‘with immorality, and that, therefore, the mortgage was not 


binding‘on them and their interests in the mortgaged pro- 
perty, which is ancestral property of them and Bhawani 
Prasad. 


As we have said above, the major portion of the considera- 
tion for the mortgage consisted of antecedent debts, that is, - 
debts which had been incurred by Bhawant Prasad long 
prior to the date of the mortgage“in question. It has been 
hela by their Lordships of the Privy Council, and the rulings 
of.this Court are also to the effect, thatifa mortgage is exe- 
cuted by the father in lieu of an antecedent debt, it is binding 
on the sons if itis not tainted with immorality. As the debts 
due upon the mortgages of the 7th of June, 1888, and the 8th 
of March, 1889, were antecedent debts, so much of the consi- 
deration for the bond in question, as represents the amounts 
payable under those antecedent bonds, is binding on the 
defendants. Mr. Nihal Chand, on behalf of the appellants, 
contends that those debts would not be binding on the 
sons and grandsons of Bhawani Prasad, unless the plaintiffs 
could show that the antecedent debts were incurred for 


) family necessity, and he further contends that those antece- 
dent debts were tainted with immorality. 


\Ve are unable to accept his first contention. It has not 
been held ‘in any case that the antecedent debt must be one 
which was incurred for family necessity. The latest case on. 
the point in this Court is that of Chandra Deo v. Mata Prasad. 
(1). In that case the majority of the court held that if the debt. 
in lieu of which, or for the payment of which, the mortgage. 
was made, is a debt which is not for the first time incurred. 
at the time of the mortgage but a debt which existed prior 
to and independently of such mortgage, and was.a boxa-fide 
debt, that is, was not a debt colourably incurred for the pur- 
pose of forming a basis for a subsequent mortgage, or sale, or 
other similar object, that would be an antecedent debt for 

(1) [1909] I. L. Rọ, 31 All, 176, 
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which the mortgage made by the father would be binding on CIVIL. 
the sons and grandsons. The same view was taken in the on 
Full Bench case of Badri Prasad v. Madan Lal (1). We have —— 
not been referred to any case in which it was held that the gate 
antecedent debt must have been a debt incurred for the V, 
Ganga Prasad. 


necessities of the joint family. ; 

As for the allegation of the defendants that the antecedent Banerji, J. 
debts for the payment of which the mortgage in suit was 
executed, were incurred for immoral purposes, we are not 
satisfied that that isso. The evidence which the defendants 
have adduced, if true, does not show beyond this that 
Bhawani Prasad was a man of extravagant habits, who kept 
a prostitute. But it has been held that evidence of general 
immorality and extravagance is not sufficient to enable a son 
to escape his pious ltability to pay his father’s debt unless he 
could show that the debt was incurred for an immoral or 
impious purpose, The learned Subordinate Judge who had 
the advantage of seeing the witnesses and observing their 
demeanour, was not satisfied as to the credibility of the 
witnesses examined on behalf of the defendants. We see no 
reason to come to a different conclusion. 

If we allow for, as we must do, the antecedent debts, for 
the payment of which the mortgage in question was executed, 
there will be a small sum of about Rs. 300 and odd which 
the appellants contend was taken in cash at the time of the 
execution of the mortgage by Bhawani Prasad, and as to` 
which there is no evidence, that this portion of the loan was 
taken for family necessity. -We should beinclined to accept 
this contention and to deduct that sum and interest thereon 
from the amount of the claim ; but in view of the fact that 
the learned advocate for the respondents has withdrawn his 
objections under Order 41, Rule 22 of the Code of Civil 
Procedure, -in respect of compound interest, the learned 
Counsel for the appellants, wisely, as we think, does not press 
the appeal in-regard to this small sum of Rs. 300 odd. 

_ The result, therefore, is that the decree of the court below 
must be affirmed, and this appeal must fail. We accordingly 
dismiss the appeal: but extend the time for payment of the 
mortgage amount for a period of six months from this date. 
In other respects we affirm the decree of the court below. 
The respondents will have their costs of this appeal, l 


Appeal dismissed, 


` 


(1) [1893] I. L. R.; rg All, 75. 
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BALDEO SAHAI 
“versus 


HARBANS AND ANOTHER.*® í 


Champerty and maintenance—Agreements contrary to public policy— 
Asstgnmeni—Rights of third party to impeach. 
There may be a valid transfer of property for the purpose of financing 
a suit upon the terms that the property or the proceeds realised from the 
litigation shall be divided between the transferor and transferee irres- 
pective of the fact, whether or not there was any agreement for the pay- 
ment of consideration “win or lose.” The duty of the court in sucha 
case 1s to determine whether or not the agreement is a fair agreement to 
supply funds and does not purport to hive been made so as to be inequit- 
able or forimproper objects, as for the purpose of gambling in alge on 
or of injuring others by encouraging unrighteous suits. 
Ram Coomar Coondoo v. Chunder Canto Mookerjee, L. R., 41. A., 23; 
S. C., I. L. Rọ 2 Cal., 233 ; followed. 


In ordinary ‘cases it isa rule that where an assignee sues on his as- 
signment and proves it, an adverse party cannot take the objection that 
there was no consideration, but the rule doas not apply where the trans- 
feror being a party to the litigation pleads that the assignment was ficti- 
tious and without consideration. 


Mani Shanker Pranjivan v. Bat Muli, \. L. R., 12 Bom’, 686, follow- 
ed, 

SECOND APPEAL froma decree of J. L. Johnston, Esq. 
Additional Judge of Meerut, reversing a decree of Babu 
Kameshwar Nath, Munsif of Kairana. 


Suit for sale upon a mortgage, 

The material facts appear from the judgment. 

The court of first instance decreed the suit but the lower 
appellate court set aside the decree. 

Plaintiff appealed. 

A. H. C. Hamilton, for the appellant. 


Sital Prasad Ghosh, for the respondents. j 


The judgment of the Court referring issues was delivered by 
STAN LEY, C. J.—This appeal arises out of a suit for sale 


on a mortgage of the 7th of December, 1894, executed by 
0.5, A. No, 721 of 1910, 


` 
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Musammat Dhapo in favour of Kashmiri Das and Paras Ram. 
The interest of the mortgagees became vested in one Sri Ram, 
aud he, on the sth of February, 1901, conveyed his mortgagee 
rights to the plaintiff’ In 1907, the mortgagor, ‘Musammat 
Dhapo, executed a deed of gift of all her property in favour of 
Harbans and others. Harbans and Sri Ram defended the 
suit of the plaintiff. Sri Ram in his defence pleaded that the 
sale-deed of.the 5th.of February, 1901, was fictitious and 
without consideration and that he was‘the real owner of the 
mortgagee rights. | 

The court of first instance decreed the plaiutiff’s claim for 
sale uf half of the property, but upon appeal this decree was 
set-aside and the suit .of the plaintiff dismissed in Zoto, The 
ground upon which the learned Additional District Judge 
dismissed the suit was, that the alleged deed of sale was ficti- 
tious aid was illegal in view of the fact that there was no 
present consideration paid. In his judgment he observed 
“The Munsif found that no money passed and that the intention 
was that- plaintiff should try his luck in suit.” Then the learn- 
ed Judge refers to the authorities to be found in Mr. Goutr’s 
work. on the Transfer of Property Act and later on remarks : 

“Tf the arrangement was that proceeds should be divided after suit 
and,.realisation of money without any agreement as to the payment of 
some consideration in any case win or lose, it seems to me that the 
transaction cannot be regarded as a bona fide conveyance ofa right, but 
on the other hand must be looked on as a mere nominal and fictitious 
transfer having for its object simply and solely the putting of plaintiff in 
a position to sue.” 

He accordingly. holding this view of the law dismissed the 
plaintiffs suit. 


The principal question argued in this appeal is that the 
view of the law propounded by the learned Judge is erroneous, 
and this contention is in our judgment well founded. The 
learned Judge was of opinion that an arrangement made on a 
transfer of property, that the property or the proceeds of the 
property after suit should be divided betwen the transferor 
and. transferee would not be a binding agreement as being 
opposed to public policy but must be regarded as a nominal 
and fictitious transaction, unless there was also “an agreement 
as to, the payment of some consideration in any case win or 
lose,” Thisis not the law as, it is laid . down by their Lord- 
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ships of the Privy Council. The law is thus stated in Ram 
Coomar Coondoo v, Chunder Canto Mookerjt (1), as follows :— 


“Their Lordships think it m ty properly be inferred from the decisions 
above referred to, and especially those of this tribunal, that a fair agree- 
ment to supply funds to carry On a suit in consideration of having a share 
of the property, if recovered, ought not to be regarded as being fer se 
opposed to public policy. Indeed cases may be easily supposed in which 
it would be in furtherance of right and justice, and necessary to resist 
oppression, that a suitor who had a Just title to property, and no means 
except the property itself, should be assisted in this manner, But agree- 
ments of this kind ought to be carefully watched, and when found to be 
extortionate and unconscionable, so as to be inequitable against the party; 
or to be made, not with the bona fide object of assisting a claim believed _ 
to be just, and of obtaining a reasonable recompense therefor, but for 
improper objects, as for the purpose of gambling in litigation, or of injur- 
ing, or Oppressing others by abetting and encouraging unrighteous suits, 
£0 as to be contrary to public policy, effect ought not to be given to them.” 


This language 


ts clear and precise and js authority for the - 
the proposition w 


hich has been pressed before us in argument 
by the learned Counsel for the appellant, namely, that there 
may be a valid transfer of Property for the purpose of the 
financing of a suit upon the terms that the Property or the 
proceeds realised from the litigation shall be divided between 
the transferor and transferee irrespective of the fact whether : 
or not there was any agreement for the payment of consider- 
ation “win or lose.” The duty of the court in such a case is 
to determine whether or not the agreement isa fair agree- 
ment to supply funds and is not of the nature referred to in 
the later portion of the remarks of their Lordships. Under 
these circumstances it appears to us that 
this appeal we should have finding upon 
namely, whether in view of the ruling of th 
Privy Council the transfer in this case was 


before we determine: 
the following issue 
eir Lordships of the’ 
a valid transfer, 


The learned Counsel for the appellant objects to our’ 


referring this issue on the ground that where an assignee sues 
on his assignment and proves the assj 
cannot take the objection that there w 
do not think that the ordinary 
of the present case. The tran 
and he pleaded that the sale 


gnment, an adverse party 
asno consideration. We 
rule applies to the circumstances 
sferor is a Party to the litigation 
deed transferring the mortgage 
(1) [1876}.L R., 4 L A., 23. 


~ 
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was fictitious and without consideration, and that he was the 
real owner of the mortgagee rights. This plea did not, it is 
true, find favour with the learned Munsiff, but the lower 
appellate court set aside the decree of the Munsif in Zoto. 
In the case of Manishankar Pranjivan v. Bat Muli (1), BIRD- 
woop and PARSONS, JJ., held that although in ordinary cases 
it is.the rule that where an assignee sues on his assignment 
and proves it, aù adverse party cannot take the objection that 
there was no consideration, yet that, under the particular cir- 
cumstances of that case that rule did not apply. One of the 
circumstances in that case was that there was on the record 
no admission of the assignment by the assignor. In the 
- case before us so far from .there being on the record an 
admission of the assignment by the assignor there was 
a direct denial by him that there was any valid transfer. We 
are supported in the view which we take, by this decision, which 
has our approval, and we think that in the present case the 
court was and is bound- tó determine whether or not the plea 
set up by Sri Ram and also by Harbans,. namely, that the 
transfer was fictitious and without consideration is true in 
substance and in fact. We, therefore, must remit an issue 
upon the question of the validity of the transfer. 


There is also another question which we think ought at the 
same time to be determined by the lower appellate court, 
namely, whether Musammat Dhapo held any, and if so, what 
portion of the property which she purported to mortgage, by 
adverse possession. We refer this issue as also the following 
issue : Whether, having regard to the rule laid down by their 
Lordships of the Privy Council the assignment of the 5th of 
February, 1901, was fictitious and without consideration. We 
refer these issues to the lower appellate court under Order 41, 
Rule 25. Thecourt shall take such additional evidence as 
may be tendered, and, on return of the findings the parties 
. will have the usual ten days for filing objections. 

On return of the findings the following order was passed :— 


RICHARDS, C. J. and BANERJI, J.—On the first issue’ refer- 
red to the court below, the finding of that court is against the 
plaintiff-appellant. An exception has been taken to that 
finding but the objection raises questions of fact which cannot 

(1) [1888] I. L. Rọ 12 Bom., 686. 
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be determined in second appeal. The learned ‘Courisel for 
the appellant asks us to reconsider the order by which we 
referred issues to the court below. Even if we had power to 
do so, we are not inclined to re-open the questions, which 
were fully discussed and considered, and in regard 'to which a 
decision come to asa result of such consideration. We may 
also observe that we see no reason for thinking ‘that: the 
decision arrived at, to which one of us was a party, was 
incorrect. In view ofthe finding of the court below on the 
first issue referred the appeal must fail. We accordingly 


dismiss it with costs. ; 
Appeal dismissed. 


CHUNNU 
VErSUS 


KING-EMPEROR. 


Penal Code (Act XLV of 1860), sections 379, go6— Attachment of property 


— Removal from custody—Theft or criminal breach of trust. 


Where in execution of a decree certain movable property belonging 


‘to the judgment-debtor is attached and placed inthe custody of another 


person and upon the death of the latter the judgment-debtor takes the 
property and appropriates it, Ae/d that the offence is not one of criminal 


breach of trust but one of theft in that he has dishonestly taken the 


property out of the possession of the court without the court’s consent. 


CRIMINAL REVISION against the order of H. E. Holme, 


Esq., Sessions Judge of Jhansi. = 


The facts of this case are as follows :— 

The property of the applicant, Chunnu, was attached in 
execution of a decre2, and placed under the charge ofa bailiff, 
Khemrai. The bailiff died after some time, and the applicant 
resumed possession. For this he was convicted of criminal 
breach of trust and sentenced to six months’ rigorous im- 
prisonment. He applied td the High Court. 


Surendra Nath Sen, for the applicant, submitted that 
there was no criminal breach of trust or misappropriation, in- 


asmuch as the applicant merely took back his own property, 
o Cr.fRev. No. 126 of 1911. 


r 
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[TUDBALL, J.—But it would constitute theft, though not 
criminal breach of trust.] 


The sole question was whether an attachment constituted 
a transfer of possession from the owner to any one. 


[TupBALL, J.—What does seizure mean. Does it not 
signify seizing, taking possession.] 

When.the bailiff died, the property was in the possession 
of noone. He could not steal his own property. 


[| TUDBALL, J.—It was in the possession of the court, | 


The following judgment was delivered by 


TUDBALL, J.—The applicant has been-convicted of crimi- 
nal breach of trust under section 406 of the Indian Penal 
Code and sentenced to six months’ rigorous Imprisonment. It 
is urged on his behalf that the facts do not establish any 
offence. The facts briefly are, that a certain person obtained 
a decree against the applicant whose movable property was 
attached and for safe custody put into the hands of one 
Khemraj. Khemraj died. The applicant took the property 
and appropriated it to his own use. As to the applicant’s 


-dishonest intention there can be no doubt, but there was no 


criminal breach of trust. The property was at no time entrust- 


“ed to him. On the other hand the property .was in the 


possession’ of the court and Khemraj for the time being. was 
employed by the court to protect it. The applicant has 
clearly committed ‘the offence’ of theft in that he has dis- 
honestly taken the property out of the possession of the 
court without the ‘court’s consent. The fact that Khemraj 


‘died did not remove the’ property -from the court’s possession. 


I therefore set aside the conviction under section 406, 
convert it to one under section 379, Indian Penal Code, and 


maintain the sentence. In other respects the application is 


‘rejected. 
ERE . Conviction altered 
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T Ay J. 
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Criminal Procedure Code (Act V of 1898), section ra5— Security to keep 
the peace—Cancellation of the bond—Power of Magistrate to send 
accused to jail. 


Under section 125 of the Code of Criminal Procedure a District 
Magistrate may cancel a bond for good behaviour, but he is not compe- 
tent to send the person so bound to jail. 


CRIMINAL REVISION against the order of P. U. Allen, 
Esq., District Magistrate of Bareilly. 


The facts of this case will appear from the judgment. 
Sital Prasad Ghosh, for the applicant. 


Section 125 of the Code of Criminal Procedure does not 
warrant an order like that passed by the District Magistrate. 
His power was confined to the mere cancelling of the bond. 
He should not have passed such an order. Applicant had 
to remain in jail for a fortnight as he was not supplied with 
a copy of the order earlier and could not file a revision 
before. 

The Government Advocate (A. E. Ryves), for the Crown, 
heard in reply. 

The following judgment was delivered by 


TUDBALL, J.—The applicant, Fakhar-ud-din Khan, was 
called upon by a Magistrate of the first class to show, cause 
under section 107 of the Criminal Procedure Code. After 
due inquiry the Magistrate ordered him to file a bond with 
one surety to keep the peace for a certain period. He filed 
his bond together with his surety and this was accepted 
by the Magistrate. The District Magistrate, subsequently 
being of opinion that the person who stood as surety was 
apparently unfit, in that he could exercise no influence ovei - 
Fakhr-ud-din Khan, passed an order to the following effect: 
“ Accordingly I cancel the bond of the surety and direct that 

Çr, Rev. No. 160 of 1911, 


Tudball, J. 
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Fakhr-ud-din be detained in jail, until he is-able to furnish CRIMINAL, 
such a surety as shall exercise proper control over him. rort. 
. Fakhr-ud-din Khan has accordingly been put in jail.” The — 

only section in the Code which enables a District Magistrate ee ae 
*tocancel such a bond is section 12 5, but reading this section ae 
together with sections 118 and 121, it is quite clear that the nie Emperor. 
bond contemplated by section 125 is the bond which has been Cudball, J. 
given by the person against whom the order has been passed 
under section 118. Schedule 5 of the Code contains the form 
óf the bond, which is usually taken in such cases, form II 
is that whichis taken in cases in which sureties also have to 

©- be provided. It was open to the District Magistrate to 
cancel the bond which was given by Fakhr-ud-din Khan, in 
the present case, under this section. But there is no section 
in the chapter, under which he js empowered to take the step 
which he has taken. It would no doubt have been Open to 
him, if he had thought fit to send the information and also 
the evidence relating to it, to the Magistrate who had passed 
the original order, and it might possibly have been Open to 
the Magistrate to reject the surety. But the District Magis- 
trate is not authorized to pass the order that he has done, 
nor is he empowered to send the accused to jail in this 
manner. [ admit the application, set aside the order of the 
District Magistrate. The applicant will be released at once. 


S. A. P, Order set aside. 


CIY¥th, 
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NITYANAND AND OTHERS 
CCVSUS 
BISHANLAL AND OTHERS. ` 
Specific performance— Relief asked, for cancellation of deed—Incidental 
reltef—Appeal to District J udge— Jurisdiction. 


[n a suit for specific performance ofa contract of sale if the plaintitf . 
also asks for the cancellation of the sale-deed in favour of the defendant, 
vendee, the relief is merely incidental to the claim for specific perform- 
ance of contract, and the District Judge is competent to entertain an | 
appeal in respect of such a suit, the value of the main-relief being within 
his cognisance. 

Pirthi Singh v. Maru Singh, 8 A. L. J. R., 266, distinguished. 

SECOND APPEAL from a decree of H. M. Smith, Esq., ddi- 
tional Judge of Aligarh, reversing a decree of Maulvi Muham- 
mad Shafi, Subordinate Judge. 


Sut for specific performance. 


A certain house in Bulandshahr was the property of two 
brothers, members of a joint Hindu family. The plaintiffs res- 
pondents entere | into a contract with them for the purchase 
of the house. The contract was not reduced to writing, and it 
was made on 17th May, 1906. 

The plaintiff came to know that the defendants 1 and 2, 
the owners of the house, were about to sell the house to 
defendants 3, 4, 5, and they, on 27th July, 1906, served the 
vendors and the vendees with a notice of their right to 
enforce the contract. The defendants, first party, had accepted 
Rs. 500 by way of earnest money from defendants, second 
party, on 5th July, 1906, and they executed a sale deed in 
their favour on 3rd September, 1906. 


The deed was registered on 5th September, 1906. 


The plaintiffs brought this suit for specific performance 
of the contract. The defendants, pleaded want of a binding 
contract, and absence of notice till after the acceptance of 
earnest money. They further said that the plaintiffs had been 


acting as agents for another and could not sue themselves. 
" S. A. 431 of 1910. 
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In addition to the enforcement of the contract, the blaintiffs 
also prayed for cancellation of the sale deed in favour of defen- 
dants, 2nd party, wherein the price of the house was mentioned 
to be above Rs. 5,0co, 


> The first court found that the contract for the sale of the 
house was entered into by one of the brothers, but that it was 
subject to the approval of the other brother, and further that 
plaintiffs had been acting as agents for a third party and 
dismissed the suit. The District Judge found that there was 
a complete contract between the parties and that the brother 
making it was competent to act alone and decreed the suit. 


J: N. Chaudri (B. E. O'Conor and Tey Bahadur Sapa 
with him), for the appellants, 


An appeal did not lie to the District Judge as the valuation 
of the deed sought to be cancelled was over Rs. 8,000. He 
had no jurisdiction to hear the appeal. 

Pirthi Singh v. Maru Singh and others, [1911] 8 A. L. J. R., 266. 


Both reliefs were necessary for plaintiffs. In questions of 
court fee all that was to be seen was the relief asked for. 


Besides notice had to be given before payment of earnest ` 


money by the third party. Section 27 of Specific Relief Act. 


Sundar Lal, Durga Charan Banerjee and Girdhart Lal 


Agarwala, for respondents, not called on. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of suit for specific 
performance of a contract for the sale of ahouse. The de- 
fendants-appellants are subsequent purchasers of the house 
which upon the finding of the court beloy was agreed to 
be sold by the owners of the house to the plaintiff, A number 
of defences were pleaded, First, that the sale to the plaintiff 
was negotiated by one of two brothers who had not the au- 
thority of the other brother. Secondly, that -the plaintiff 
represented that he was purchasing, not for himself but for 
a third party. Thirdly, that the appellants were transferees, 
for value, in good faith without notice of the previous contract 
with the defendants, ; 


In our opinion all these . defences are concluded by the 
findings of the court below. In our opinion, in coming to the 
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onus which the ewer appellate court came to, no 
mistake in law was made. 


There was one other matter argued in the appeal, namely, 
that the claim being one to set aside a sale, the consideration 
for which was above Rs. 5,000, the appeal did not lie to the 
District Judge and the decree was ultra vires . . 


The plaintiff, no doubt, set forth in clause B of the prayer 
in the plaint, a claim that the deed of transfer in favour of the: 
appellants may be declared null and void as against the 
plaintiff. In our opinion the plaint and the prayer ought to 
be and can be read as a claim for specifi c performance against 
the owner of the house and subsequent purchasers who had 
bought with notice of the contract tozether with such inciden- 
tal and proper relief as the court ought to give in a suit of this 
nature, | 


The leamed aora {ei the appellants cited the case of 
Pirthi Singh v. Maru Singh and others (1). In that case the 
plaintiff brought a suit for sale on foot of a mortgage. He also 
made parties to the suit a number of other persons who had 
been held prior encumbrances against the property, and he 
claimed that it might be declared that these prior encumbrances 
had been paid off and discharged. In our opinion it is only ne- 
cessary to state the nature of that suit to show that it was quite 
different from the present suit.« The present suit is neither 
more nor less than a suit for specific performance ofa contract 
against the original vendor and subsequent vendees with notice, 
The prayer, which the appellants contended was an indepen- 
dent cause of action, is merely an incidental relief to the 
claims for specific performance of the contract. 


We dismiss the appeal with costs. 


S, M. Appeal GASH 
(4) [1911] 8 A. L. J. Ra paN: 
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KESRI MAL 
VErTSUS 
` MUBARAK HUSAIN AND OTHERS* 


Subrogation—Lien of auction purchaser of land—Paying of mortgage 
money—Purchaser in possession—WSale set aside. 


A purchaser at auction of; land who, while in possession, pays off 
a pre-existing encumbrance o the property, is entitled to stand in the 
shoes of the mortgagee, whom he has paid off, although the auction-sale 
under which he purchased is subsequently set aside. 


“FIRST APPEAL from adecree of Pandit Kanhaiya Lal, 
Additiorial Judge of Meerut. 


Suit for sale upon a mortgage. 


The material facts were as follows :—Amir Abbas execut- 
ed a mortgage in favour of Ram Pershad. In execution of 
a decree of Jwala Pershad against Amir Abbas the equity 
of redemption was sold by auction’ and purchased by Fakhr- 
ud-din on 20th December 1902. That sale was set aside .by 
the Collector, but was confirmed, on appeal, by the Com- 
missioner, On 10th January 1903 the predecessors in interest 
of the appellants made a private purchase of the equity of 
redemption from Amir Abbas, and sued Fakhr-ud-din for 
‘possession on the ground that the latter’s purchase had been 
set aside by the Collector, and the Commissioner's order 
confirming. it was a nullity. The suit was dismissed on 19th 


April 1905, but decreed, on appeal, on 22nd September 1905.. 


In the meantime, on 30th July 1905, Fakhr-ud-din paid off the 
mortgage money to Ram Pershad. The plaintiff, who was 


the heir of Fakhruddin, claiming by virtue of the said 


payment to be the representative in interest of Ram Pershad 
sued for enforcement of the mortgage. The appellants 
(who were the defendants) pleaded znver alia, that the pay- 
ment by Fakhruddin was that of a mere volunteer and could 
not confer any rights upon him. The lower court decreed 


the suit. ; 
i 9 F, A, No. 6 of 1910 
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Ca 
Txe defendants appealed. 


/ 
Sundar Lal, for the appellants:—The status of Fakhr- 
ud-din, who paid off the mortgage, was that of a mere volunteer. 
The payment was made by a person having no title or 
interest inthe equity of redemption, and can not confer any 
rights on him. The auction-sale, by virtue of which he 
might claim an interest in the mortgaged property has been 
set aside. He can not, therefore, claim to stand in the shoes 
of the mortgagee. There was no assignment of the mortgage 
to him ; and the mere fact of his paying off the mortgage can 
not convert him intoa mortgagee, unless he was entitled to 
redeem, | ; 
[CHAMIER, J.—When he paid off the mortgage there were 
the judgments of the Commissioner and the Subordinate 
Judge (dated 19th April, 1905), in his favour.] . 
The Commissioner’s order was u/tra vires, as no appeal 
lay to him. Fakhr-ud-din knew from the beginning that there 
was a flaw in his title, and a dispute about it; he c:rtainly 
became aware of this when the Collector refused to confirm 
his purchase. At the time of making the payment he knew 
that anappeal was pending from- the decree of 19th April 
1905. He therefore, knowingly took the risk of making the 
payment under what was, atthe most, avery doubtful and 


` speculative title. There was too much hurry about the pay- 


ment ; the mortgagee was not at all pressing for the money, 
and an appeal was pending, 

Nihal Chand. (with him-S. C. Banerji), for the respondents :— 
At the time of making the payment Fakhr-ud-din had an 
interest in the equity of redemption. There was then the 
pronouncement of a competent civil court in his favour, He 
honestly believed, and he had good reason for that belief 
that he had acquired a title in the equity of redemption, His 
payment was, therefore, not that of a mere volunteer. At thac 
time he was in possession of the property by virtue of his 
auction purchase. He had, therefore, at all events some 
interest in the property. The case of 

Chama Swami v. Padala Anandu, [1908] 1. L. R., 31 Mad., 439 

is on all fours with the present case. Another analogous case 

is that of 3 à 
Syamalarayudu v, Subbarayudu, [1897] I L R. 21 Mad., 143. 
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Subrogation was allowed in the case of 


Buller v. Rice,{tgto] L. R., 2 Ch., 277 
although there the person paying off the mortgage had never 
acquired any title in the mortgaged OE The facts of 
the presene case are stronger, 


The nature and doctrine of subrogation have been fully 
discussed in the case of 

Gurdeo Singh v. Chandrikah Singh, |1907] I. L. R., 36 Cal., 193, at 
217. . . 

It is sufficient if the payment is made in good faith for 
the protection of an interest which the payer believes himself 
to have in the estate.. “ If he bona. fide claims an interest, he 
is not a mere volunteer, and may be subrogated ; but he must 
show that he had or supposed he had some interest to be pro- 
tected. ” This furnished the test to be applied i in such cases, 

Sheldon : Law of Subrogation, 2nd Edition, S. 36 a. 

Jones: Law of Morigages, Vol. I, 5th Edition. s. 874 a. 

_ Ghose: Law of Mortgage in India, Vol. I, 4th Edition, P. 349. 
and by the rulings in 

Blackburn Building Society y~, Cunliffe Brooks and Co., (1882) 1 L: R; 
22 Ch. D. 61 ; 

Brocklesby v. Temperance Building Society, [1895] A. O., 173 at 181-2, 

Nothingham, eic, Building Society ¥. Thurstan, |1902] L. R. 1 Ch. 
D. I, at pp. 9—10, 

The last case was affirmed in appeal. 

ald eic., Building Society v, Thurston, [1903] A. C., 6, at 
p. 10. 

Sundar Lad, in reply :—Thé cases relied on pa the res- 
pondents are distinguishable. In the case in I. L. R, 31 
Mad., the sale was not wholly set aside. It was set aside only 
in the interest of some and was effective as regards the interest 
of others. The purchaser, therefore, acquired a valid title . in 
at least a portion of the equity of redemption. He was, there- 
fore, entitled to pay off the encumbrance. i 


In the case in I. L. R, 21 Mad., the plaintiff had, by his 
purchase, acquired a good title which subsisted so long as it 
was not set aside by the defendant No. 2 who obtained 
specific performance against him. His title was similar to 
that of a vendee of property which is afterwards pre-empted, 
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t. e„ it was good as long as it lasted. The payment of thé 
mortgage was, therefore, made by a person having at that 


time a good title. In the present case the person making the 
payment had no title whatsoever from the beginning, 


[| CHAMIER, J.—It is only in the light of subsequent deci- 
sions that you can now say that he had no title. But at the 
time of making the payment he had a prima facie title. ] 

He must at the date of payment have an interest in law 
as well as in fact. That was the case in both the Madras 
rulings, 

In the case of Butler v. Rice (cited above) there was a 
good. mortgage by deposit of title deeds when the deeds were 
declared to be held as security. There was thus an interest 
created pro tanto, 

[ CHAMIER, J.—But that was not a good mortgage at all; 
as the solicitor acted behind the back of Mrs. Rice. ] 

That made no difference, as he had power to act on her 
behalf. In the case in I. L. R., 39 Cal., there is a passage at 
p. 217 entirely in my favour. 

The passage cited from Sheldon’s Law of Subrogation is 
based entirely on American cases and goes far beyond the 
provisions of English and Indian Law. 


[ He then distinguished the other cases cited by the 
respondents, | 

None of the authorities referred to supports the proposi- 
tion that a right of subrogation can arise even in the absence 
of all interest and title. 

Under section 69 of the Contract Act the person TE 
the payment must: be “interested in the payment of money 
which another is bound to pay.” He must have a real 
interest. The words are not, “who believes in good faith 
that he, has an interest.” Such a belief, therefore, in the 
absence of a real interest, is not sufficient to give him a right 
to'be re-imbursed. 

The following judgment was delivered by 

CHAMIER, J. :—These appeals arise out of a suit brought 
by’ Mubarak: Husain, the respondent in F. A. No. 11 for 
enforcement of a mortgage alleged to have been made by one 


ft 
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Amir Abbas in favour of Ram-Prasad whom Mubarak Husain 
now claims to represent. 


The rights of Amir Abbas in the property were put up 
for sale in execution of a money decree and were purchased 
by Fakhr-ud-din on December 2oth, 1902. The latter entered 
into possession and while in possession redeemed the mortgage 
held by Ram Prasad. „Meanwhile Amir Abbas by private 
treaty sold all his interest in the property to two persons 
Tulsi Ram and Ram Gopal, who applied tothe Collector to 
set aside the auction-sale. The Collector did so but on 
appeal the Commissioner reversed his order and confirmed 


the: sale. Tulsi Ram and Ram Gopal then brought a suit in | 


the Civil Court to have the sale set aside. The Subordinate 
Judge dismissed the suit on April 19th, 190s, but his decision 
was reversed by the District Judge who set aside the sale on 
September, 22nd, 1905. A further appeal tothe High Court 
was dismissed. It was after the dismissal of the suit by the 
Subordinate Judge and before that decision was reversed by 
the District Judge that Fakhr-ud-din redeemed Ram Prasad’s 
mortgage. The plaintiff in the present suit is one of the 
heirs of Fakhruddin the other heirs have been impleaded as 
defendant. The plaintiffs case is that Fakbr-ud-din having 
paid off Ram Prasad’s mortgage at a time when he was in 
possession of the mortgage property and believed himself to 
be entitled to the property, he stood in the shoes of Ram 
Prasad and was entitled to sue upon that mortgage. The 
defence of Tulsi Ram and the heirs of Ram:Gopal was and 
isthat Amir Abbas was a minor at the date of the alleged 
mortgage, of which, they say, they have no knowledge, that 
the full consideration stated in the deed did not pass to the 
mortgagor and that the plaintiff cannot sue upon the mort- 
gage. The court below found that Amir Abbas was of full 
age at the date of the mortgage and that the deed was duly 
executed by him, but that only Rs. 75 passed to him as con- 
sideration. The court held also that Fakhr-ud-din by paying 


off the mortgage, in the circumstances stated above, had. 


acquired the rights of the mortgagee and consequently his 
heirs representing him were entitled to bring the present suit, 


Both sides have appealed. On the question of fact I 
haye no hesitation in confirming the decisions of the court 
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below. There can be no doubt whatever, that Amir Abbas 
executed the mortgage-deed in suit. There is a conflict of 
evidence as to his age at the date of the mortgage, but I 
have no doubt that the evidence adduced by the plaintiff 
is true, It is supported by an application dated June 20th 
1894 made by Amir Abbas in which he stated that he had 
come of age and prayed that his guardian might be removed. 
The Judge to whom it was made observed that he looked 
about 18 or 19, and according to this Amir Abbas must have 


. been born about 1875 or 1876. He came of age in 1896 


or 1897 and was in all probability more than 21 years of age 
at the date of the mortgage. The evidence adduced „prior to 


the passing of the consideration stated in the deed, is extreme- 


ly feeble. It was intended to prove that the consideration. 
was made up ofa sum of Rs. 75 paid in cash at the execu- 
tion of the deed, Rs. 74. paid a few days before the execu- 
tion, Rs. 120 paid to a relation of the mortgagee on account of 
a pair of bullocks purchased by Amir Abbas, Rs. 76 paid 
to the mortgagee’s son-in-law on account of a bond and 
some cloths and Rs. 30 on account of a tonga purchased from 
the mortgagee. Amir Abbas denies having received any of 
these sums except the sum of Rs. 75 paid at the execution 
of the deed. I think with the court below that his evidence 
is -true and I do not believe that the other items had any real 
existence, 


There remains the question whether Fakhr-ud-din by pay- 
ing off the mortgage, when he was in possession of the 
property, was subrogated to the rights of the mortgagee. 
Counsel for the plaintiff relies upon the decisions in Syam- 
alrayudu v, Subbarapyudu (1), Chama Swami v. Padala 
Anandu (3), Gurdeo Singh v. Chandrikah Singh (3), Brockleshy — 
v. Temperance Building Society (4), Thurstan v. Notingham 
Permanent Benefit Building Society, (8), affirmed by the 
House of Lords L. R, 19 A. C., 6, and the a recent 
case of Butler v. Rice, (8), 

(1) [1897] I. L R, 21 Mad., 143. 
(2) [1908] I, L. R, 31 Mad., 439. 
(3) [1907] I. L. R., 36 Cal, 193. 
(4) [1895] L- R. A. C. 173, 
(5) [1902] L. R. 1 Chan. 1, 
(6) [1910] L., R. 2 Ch,,-277. 
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Pandit Sundar Lul, on behalf of the defendants, Tulsi Ram 
and the heirs of Ram Gopal, sought to distinguish these cases, 
(except the third) from the case before us, on the ground 
that in all ‘of them (except the third) the persons who paid 
off the mortgage had at the time an interest both in fact 
and in law, in a part at all events, of the property affected by 
the mortgage, whereas in the present case though Fakhr-ud-din 


was in possession, he had no interest m any part of the. 


property, and the learned Pandit urged that according to the 
law as stated in the third case Fakhr-ud-din was net subrogat- 
ed to the right of the mortgagee. It may no doubt be said: 
of some of the cases cited that the persons found to be enti l- 
ed to be subrogated to the right of another, had both in law 
and in fact an interest in part of the property in question 
at the time when he paid or advanced the money; but this 
cannot be said of the Building Society inthe fifth case or of 
the plaintiff in the last case and there is no substance in the 
ground of distinction suggested by Pandit Sunder Lal, for 
in none of the cases was the right of subrogation limited to 
that partof the property, in which the possessor claiming 
the right was ultimately found to have an interest both in 
fact and in law. 

Inthe present case Fakhr-ud-din was supported by the 
decision of a competent court in this belief that bis purchase 
at auction would hold good. In that belief he paid off 
Ram Prasad, mortgagee. He was in possession of the property 
and he paid off the mortgage to protect the interest which 
he believed himself to possess in the property. His right 
to be subrogated to the position of Ram Prasad or against 
the subsequent purchasers of the property seems to me to be 
very clear. This caseis in many respects a much stronger 
case than any of those mentioned above. 


I would dismiss both appeals with costs. 
KARAMAT HUSAIN, J.—I agree. 
Order of the court is that both appeals are dismissed with 
costs. i 
B. K. M. Appeal dismissed,’ 
go 


Chamter,'). 
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ULFAT RAI AND ANOTHER 
VETSUS 


GOURI SHANKAR AND OTIERS.* 


RICHARDS, C J. Contract Act (1X of 1872)—Sections 10 and 11—Minor—Sale by guardian 


BANERJI, J. 


lo his minor ward. 


A certificated guardian sold some property belonging to himself to his 
minor wards in lieu of their money in his hands. After the guardian’s 
death the minors sued his heirs for possession of the property. eld 
that the transfer in favour of the plaintiffs was valid and that the case 
of Mohori Bibee v. Dharmodas, (1. L. R., 30 Cal., 539] did not apply. 

APPEAL under section Io of the Letters Patent from a judg- 
ment of Mr, Justice KARAMAT HUSAIN, confirming a decree of 
Mohammad ISHAQ KHAN, Esq., District Judge of F arrukhabad, 
affirming a decree of Babu Daya Nath, Subordinate Judge of 
Farukhabad. 


The plaintiffs-appellants were minors under the gnardian- 
ship of their uncle one Mulchand, who had been appointed 
a guardian by the District Judge. Mulchand had some money 
belonging to the minors in his hands in lieu of which he 
executed a sale deed of his own property in favour of his 
minor wards and applied for mutation of ‘names in the reye- 
nue papers. He, however, died before the decision of the 
revenue court and his nephews, one of whom had attained 
majority, sued the defendant as heirs of Mulchand for posses- 
sion of the property comprised in the sale-deed. The courts 
below held, having regard to the ruling of the Privy Council 
in Mohori Bibee v. Dharmodas Ghose, 1. L. R, 30 Cal., 539, 
that the contract of sale being void, the suit was not main- 
tainable. 


The plaintiffs appealed to the High Court. Their appeal 
was dismissed and the following judgment was delivered 
by 

KARAMAT HUSAIN, J.—One Mul Chand, who was a certificated guar- 
dian of the two plaintiffs, Ulfat Rai and Balak Rani, executed a sale deed 
of some immovable property belonging to himself in favour of his minor 

* L. P. A, 105 of 1910, 
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wards, applied for mutation’ of names but died before the passing of 
possession to the minors. After his death the minors brought an ‘action 


` for possession of the property. The court of first instance on the authority . 


of Mohori Bibee v. Dharmodas Ghose (1), dismissed the suit on the 
ground that a contract to which a minor isa partyis void. On appeal 
the decree of the court of first instance was affirmed by the lower appellate 
court. The lower appéllate court in its judgment says, “ Mul Chand 
deceased, who executed the sale-deed in their favour, happened to be their 
certificated guardian, but there is nothing in the sale-deed or the plaint 
to show that he acted in his dual capacity in this transaction. He did 
not make the contract with himself as guardian of his wards. His con- 
tract was clearly with the wards themselves, and it was therefore void 
ab initio.” The plaintiffs have preferred a second appeal to this Court, 
and two points are argued before me. The first is that when the guardian 
‘ contracted and sold the property to his wards he must be deened to 
have purchased it himself as guardian, and that the minors must not be 
deemed to be a party to the conveyance of sale. In the -face of the 
finding recorded by the lower appellate court I cannot accede to this 
‘contention. Tbe minors must be deemed to be the party to the convey- 
ance of sale. The second is that as the sale was made in favour of a 
minor the ruling of their Lordships of the Privy Councilin I. L. R, 30 
Cal., 539, has no application. In support of this contention the 
learned vakil relies on certain observations made in Meghan Dube v. 
Pran Singh (2). Those observations are as follows: “ The first plea 
raised on behalf of the appellants is that the contract. on which 
the suit is based is void, inasmuch as the mortgagee was a 
minor at the date of the execution of the mortgage-deed. The 
learned vakil for the appellants relies upon the ruling of the Privy Council 
referred to above, upon which the court of first instance had based one of 
its conclusions. ` That was a case in which their Lordships of the Privy 
Council held that a contract made by a minor was absolutely void and 
not merely voidable. That, however, is not the case here. The contract 
in this case was made by persons of full age, but the person in whose 
favour the mortguge deed was executed was a minor. The question , of 
validity of the mortgage does not in our opinion arise.” The learned 
vakil on the basis of the above observations says that in the case before 
me the sale was made by a person of full age and the minors in whose 
favour the sale was made were vendees aid that, therefore, the ruling of 
their Lordships of the Privy Council does not govern this ‘case. lam of 
opinion that a contract to whicha minor is a party, be he a promisee or a 
promisor is void, and with the greatest respect to the observations made 
by the learned Judges in Meghan Dube v. Pran Singh, I find myself unable 
to hold that the sale in favour of the minors, because the vendor was of 
age, isnot void. The result is that the appeal fails and is dismissed 


with costs. 
if 


' (1) [1902] I. L. R., 30 Cal.. 539. 
` (2) [i907] I. L. R., 30 All., 63. 
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Plaintiffs appealed. | 
Guigari Lal, for the appellants, submitted that the Privy 


` Council ruling had no application and that there was no 


prohibition in law against a minor being a transferree. In 
this case it must be held that Mul Chand acted as guardian 
in the matter of sale. He relied on 


~ Meghan Dube v. Pran Singh, [1908] I. L. Rẹ 30 All., 63. 


Govind Prasad, for the respondents, relied on 


Nan thot Narayana Chetty v. Logilina Chetty, [1909] I. L. R. 33 


_ Mad., 312. 


-Unreported judgment of Knox and PIGGOTT, JJ. in 
E. F. A. 92, of 191%, decided on roth May, I91Iy 


‘and contended that the plaintiffs as minors’ could not 


"ènter into a contract of sale. The finding of. the lower áppel- 
late court was that Mul Chand did not act as their guardian 
in the. matter of the sale and this finding was binding ‘in 


second. appeal. 
The following judgment was delivered by 


RICHARDS, C. J.—The facts out of which this ‘appeal 
arises are very simple. One Mul Chand was the certificated 
guardian of the plaintiffs. He managed their property for 
some time and shortly before -his’ death he found himself ` 
indebted to them in the sum of Rs. 2,500. In orler to dis- 
charge this liability he transferred by a docume: it, which on 


the face of it appzars to be a sue deed, certain immovable 
-property to the minors. Hz next proceeded to make an 


application to have mutation of names effected for the bene- 
fit of the minors, but before this mitter could be carried out 
Mul Chand died. The clefendants, who are the heirs of Mul 


Chand, then entered into possession. One of the minors has 


not come of age, and he brings this suit on behalf of himself 
and his minor brother to recover the property which- was 
transferred into their names by Mul Chand. The defence is that 


a contract for sale with a minor is absolutely void and 
“reliance is placed on Mohor? Babi v. Dharmoduas Ghose ("). This 


defence on the face of it is very un neritorious. It certainly 

would be a very fraudulent defence, if it had been put forward 

by Mul Chand, but it is to be said in his favour that if he had 
(1) {y902] 1. L. R, » 30 oan 539. 
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lived he never would have put forward the defence which is 
now put forward by his heirs. In our opinion the proper 
inference to be drawn from the peculiar facts of this case is 
that Mul Chand acting on behalf of the minors transferred 
into their names the property in question. If Mul Chand, 
as guardian of the minor, had negotiated with a third party 
and purchased in their behalf certain property and had it 
. transferred into the names of the minors, we-do not think it 
could for a moment be said that the transfer would be void. 
We do not think that the mere fact that the property in 
question was the property of Mul Chand can make any 
difference where we find that the transaction was for the 
benefit of the minors. No doubt if a certificated guardian 
' had fraudulently transferred certain property of his own for 
-more than it was worth to the minors, the minors would be 
-atle to repudiate the transfer on the ground of fraud. There 
is, however, nothing in the Transfer of Property Act which 
makes aminor incapable of being the transferee of immov- 
able property. He cannot transfer immovable property, 
it is true, but that is a different thing to becoming a trans- 
feree. 


We consider that under the circumstances of this case ive 
are entitled to make and ought to make every reasonable 
‘presumption in favour of the minors, and we consider that 
we are quite justified in presuming that Mul Chand in his 
-capacity as guardian of the minors accepted the transfer on 
their behalf. In the view that we hold it is not necessary to 
express any opinion upon the broad question as to what 
would be the effect of a transaction in which it was clearly 
shown that a minor acting entirely in his own behalf contract- 
ed for and purchased immovable property. This case is 
devoid of all merits. We allow the appeal, set aside the decree 
of this court and of the courts below and remand the case to 
the -court of first instance for determination of the other 
question. The plaintiffs will have their costs of the appeal 
to this court and of the lower appellate court. .The costs in 
“the court of first instance will abide the event. 


Gi Appeal allowed. 
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BABU RAM 
l Versus 
KING-EMPEROR, * 


Criminal Procedure Code (Act Vof 1898), section 476— Suit dismissed ex- 
parie—Appiication by successful defendant Jor re-hearing, granted 


d) A 
—Proceeding ultra vires—Charge not sustainable—Penal Code (Act 


ALV of 1560), section 193. 

Where a suit had been dismissed ex-parte as against a defendant, 
whose application for re-hearing was granted and the suit re-heard, in the 
course of whichre-hearing the plaintiff made certain false statements and the 
Munsiff ordered his prosecution therefor, under section 476 of the Code, 
of Criminal Procedure, /eld that the proceedings of the Munsiff were 
ultra vires and illegal inasmuch as under Order 9, Rule 13, Code of Civil 
Procedure, the Munsiff could not set aside his decree and grant a re- 
hearing, and therefore the conviction for perjury could not be sustained. 

CRIMINAL REVISION against an order of F. E. Taylor, 
Esq., Sessions Judge of Bareilly. 


Conviction under section 193, Indian Penal Code. 


The material facts were these :—Mulchand brought a suit 
against Babu Ram and Chhakki Lal for arrears of rent. Babu 
Ram alone appeared to defend the suit. It was decreed against 
him, but was dismissed as against Chhakki Lal. Cbhakki 
Lal, however, applied, ostensibly under Order 9, Rule 13, 
Civil Procedure Code, for re-hearing of the case. He alleged 
that the suit was collusive and that notice had not been 
served on hin. The suit was re-heard. During the course of 
the re-hearing Babu Ram was examined on oath and made 
certain false statements, for which he was prosecuted and 
convicted. The indictment included a charge based ona 
false statement made during the course of the original trial 


-of the suit. The matter came in revision to the High Court. 


G. P. Boys (with him Sital Prasad Ghosh), for the appli- 
cant :— 


The conviction on the first four counts is illegal as the state- 
ments forming the basis of those counts were not made in 
the course of a judicial proceeding, An application under 
Order 9, Rule 13, Civil Procedure Code, can be made only 

° Cr, Rev. No, 125 of 1911. 
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by a person against whom a suit has been decreed ex-parte, 
and not by one against whom the suit has been dismissed. 
Chhakki Lal, therefore, had no right to make the appli- 
cation, and the suit could not legally be restored and 
re-heard on his application. The re-hearing of the suit 
was without jurisdiction and ultra vires. The statements. 
made by Babu Ram in the course. of the re-hearing were 
not statements made in any stage of a Judicial Proceeding 
and can not fall within section 193, Indian Penal Code. 

Queen-Empres. v, Hakhni [1890] 10 A. W. N., 100 (F. B.) 
where it was held that statements made in the course of a 
proceeding under section 512, Criminal -Procedure Code, 
which was udtra vires by reason of the requisites of that 
section not having been complied with, were not statements 
made in the course of a judicial proceeding within the mean- 
ing of section 193. Further cited 

Emperor v, Abdul Raman, [1909] I. L. R., 32 AIl, 30. 

[He then argued as to the fifth count]. 


The Assistant Government Advocate (R. Malcomson ), for 
the Crown, contended that the proceedings subsequent to 
the re-opening Of the suit were not absolutely without 
jurisdiction for all purposes whatsoever. If in course of 
such proceedings a party committed contempt of court he 
could certainly be proceeded against. On that analogy a 
person committing perjury in the course of those proceedings 
should not escape with impunity., 


He then replied as to the fifth charge; 
The following judgment was delivered by 


TUDBALL, . J—One Mul Chand instituted a civil suit 
to recover rent against one Babu Ram (the present applicant) 
and one Chhakki Lal. He declared the latter to be a co-lessor 
with himself but unwilling to use and for that reason made 
him a pro forma defendant, 


The suit apparently was a piece of fraud and collusion on 
the part of Mul Chand and Babu Ram to try and manufacture 
evidence to establish Mul Chand’s title to the Property. The 
suit was instituted on May 18th, 1910. Babu Ram filed a 
written statement, and on the 1oth June, 1910, the suit was 
decreed as against him but dismissed as against Chakki La] 


Ti udbabis!!, 


CRIMINAL, 
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who, however, did not appear, not having been served with 
notice. On 16th June 1910, he applied to the Munsiff to have 
the decree set aside and the case reheard under Order 9 Rule 
13 Criminal Procedure Code. This prayer was granted on 
25th June 1910 and finally on the re-hearing the suit was 
dismissed. . 


Then the Munsiff took proceedings under section 476, 
Criminial Procedure Code, against Babu Ram. In the course 
of these proceedings he put Babu Ram onoath. Asa result, 
the latter was put upon his trial on five charges under sections 
196 and 193, Indian Penal Code. It is necessary to note that 
in the course of the rehearing of se suit a Kzerayanameh 
was produced and used. 


The five charges. were as follows :— 


(1) A charge under section 196, Indian Penal Code, in’ 
respect to the Kraynamah. The date of the offenc: being 
14th July, 1910 4, after the granting of the re-hearing, (2) 
a charge under section 193, Indian Penal Code in respect to 
the evidence given by Babu Ram on 14th July 191o in us 
course of the re-hearing. l 


(3) and (4) These were charges of perjury in respect: to 
statements. made by the applicant during the proceedings 
taken under section 476, Criminal Procedure Code, and (5) a. 
charge under section 193, Indian Penal Code, in respect to the 
false statements, contained in the written statement filed by 
him on roth June 1910, że., at the first trial of the suit. 


The Magistrate tried Babu Ram on all five charges at 
one and same trial, convicted him on all five charges and 
sentenced him to one year's rigorous: imprisonment, and a fine 
as a combined punishment for all his misdeeds. On appeal’. 
the Sessions Judge set aside the convictions on charges (3 
and 4) which—clearly would riot stand for one moment. He, 
however, maintained the conviction on the three remaining 
charges and also the sentence. | l 


kj 


In respect to charge No. I and 2 it is urged that they muse 
fall to‘the ground as the false statements were not made in 
the course of a judicial proceeding. This plea must prevail. 
The first trial of civil suit ended in a decree against Babu 
Ram but as against Chakki Lal the suit stood dismissed, 


y 
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Order 9, Rule 13, Civil Procedure Code allows a defendant 
against whom a decree has been passed ex-parte to apply to 
the. Court on certain grounds to set aside that decree and 
re-hear the suit. But in the present instance the suit as against 
Chakki Lal was dismissed and he therefore could not apply 
under this order and rule nor could the Munsiff set aside his 
decree and grant a re-hearing on Chakki Lal's application. 
The Munsiff’s proceedings therefore were ultra vires and 
illegal and therefore Babu Ram cannot be held to have 
committed perjury in the course of a judicial proceeding. It 
was not a proceeding in which evidence could be legally taken. 
This is the principle which was applied in the case Queen 
Empress v, Makhni(!), and also in King-Eiperor v, Abdul 
Rahman, ete, (7), 


The convictions on these charges must therefore fall to 


the ground. There is however no flaw in respect to the trial 
on the 5th charge that has been pressed before me, It is 
open to question whether or not section 235, Criminal Proce- 
dure Code, can apply to the trial of the applicant on the 
five charges at one and thesame trial. If section 235 does 
not cover the circumstances of this trial, the latter must 
be an illegality but the point has not been pressed nor has 
it been raised in the grounds entered in the application and 
I therefore do not decide it. | 


On the 5th charge, the facts held proved by the courts 
below constitute the offence under section 193, Indian 
Penal Code of which the applicant has been found guilty. 
The sentence of imprisonment for one year is a proper and 
appropriate sentence. The finé of Rs. 1,000 seems to be 
somewhat unnecessarily severe. 


I therefore grant the application to this extent that I set 
asidé the convictions on the first two charges, maintain that 
on the fifth charge but reduce the sentence of Rs. 1,000 fine 
toa fine of Rs. 500, The sentence of imprisonment will 
stand good and also, that ordered in default of payment of 
fine, The balance of the fine, if paid, will be refunded. 

B. K. M, Application granted, 

(1) [1890] A. W. N., p. 100. 
(2) [1910] I. L. R., 32 AlL, 30. 
gI 
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DATTA AND OTHERS 


Versus 


“KHEDU * 


Civil Procedure Code (Act V of 1908), section 99—Schedule I1—Arbitra- 
tion—whether Second Schedule part of the Code— Death of one K the 
parties to the agreement—A batement. 


Schedule II of the Code of Civil Procedure is as much an enact- 
ment as any other part of the Code, and where parties apply to refer the 
matter to arbitration in appellate court, that court must, under para- 
graph 3, Schedule II, refer the matters in dispute between the parties to 
arbitration, and if the Judge omits to do so, his judgment is defective and 
section 99 does not cure the defect. The authority of an arbitrator is not 
revoked by the death of one of the parties to the original application, and 
as the right to sue survived, the case should have been referred to 
arbitration after substitution of the heirs. 

SECOND APPEAL from a decree of G. A. Paterson, Esqr., 
District Judge of Benares confirming a decree of Babu 
Kesari Narain Chand, Additional Munsif. | 

The facts of this case will appear from the judgment. 

When the case came on before the lower appellate court, 
the parties applied to refer the matters in dispute to arb‘tra- 
tion. The Judge refused todo so on the ground that he had 
no power to do as the second schedule was not a part of the 
Code. 

Peary Lal Banerji, for the appellant. 

The order of the lower court cancelling the reference to 

arbitration is illegal. An appellate court can refer a case to 
arbitration. 
-The learned Judge has held that the law dealing with 
arbitration no longer forms part of the Civil Procedure Code, 
as the Second Schedule can not be said to be a part of the 
Code. This reasoning is not sound. 


Haribans Sahai for the respondent. 


| 


_ The lower court says that under Section 2, clauses (1) and 
(18) of the Civil Procedure Code, ‘Code’ includes ‘ rules’ 
° S. A, Na. 733 of 1910. 
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and ‘rules’ mean ‘rules and forms contained in the first 
schedule or made under Section 122 or 125." Therefore the 
Second Schedule is not part of the Code. . 


[CHAMIER, J—If the Second Schedule is not part of 
the Code, the old Code is still in force.] 


The appeal abatés, as one of the appellants Gurudatta 
is dead. The reference to arbitration is also therefore now 
of no force. The appeal is based solely on one ground. The 
order was only an interlocutory order. At most it was an 
irregularity only, and was covered by section 339 of the Code. 


‘In Section (1), clause (2) of the Second Schedule the 
word ‘shall’ is directory only and not mandatory ; and 
jurisdiction does not cease till the order of reference is made, 


Abdul Hamid v. Riaz-ud-din, [1907} 1. L. R., 30 All., 32. 


The fifth Schedule has been referred to in Sections 154 
and 155 of the Code. At any rate, an order for reference 
should not be made on the original application inasmach as 
the arbitrator had already made an award before any order 
for reference was made. 


Peary Lal Banerji, in reply. 


The appeal does not abate on the death of an appellant. 
The cause of action survives and the reference to arbitration 
holds good. 


Perumalla x, Perumalla, [1903] I. L. R., 27 Mad, 112, 


It will be open for the legal representatives of Gurudatta 
to refuse to join in the reference afterwards. The law of 
arbitration was related toa separate Schedule, because a 
new enactment is to be passed on- the subject. There is 


some difference between mere submission and reference to. 


arbitration. It was the policy of the law to allow parties to 
choose their own forum. The word ‘shall’ should be constru- 
ed as mandatory. He quoted 

Shkeodat v. Sheo Shankar Singh [1904] I. L. R., 27 All, 53. 

Perumalla v. Perumalla, [1903] I. L. R., 27 Madi 112. 

Abdul Hamid v. Riaguddin, [1907} I. L. R., 30 All, 32. 

Ramjidas Toddar v. Howse, [19071 I. Le R., 35 Cal., 199. 

Raga Ali v. Fida Ali, [1900] 4 Oudh Cases, 17, 


7 
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The judgment of the Court was delivered by 


CHAMIER, J—When this case was before the lower ap- 
peÍlate court all parties joined in an application tọ the court 
that the matters in difference between them should be referred 
to arbitration, and an arbitrator was named in the appli- 
cation. The court declined to make a reference to arbitra- 
tion because in its opinion Schedule ITI of the Code of the Civil 
Procedure was no part of the Code, and therefore Section 107 
of the the Code did not coafer upon an appellate court the 
power to make a reference to arbitration, conferred upon 
courts of first instance. This view cannot be supported. The 
second schedule to the Code is as much an enactment as any 
other part of the Code, and there is no doubt that the lower 
appellate court in this case had power to make a reference 
to arbitration as prayed by the parties. Under paragraph 
3, Schedule II, the court ought to have referred the matters 
in dispute to the arbitrator named in the application. Itis. 
contended that the error committed by the court is cured by 
Section 99 of the Code, But inasmuch as the error resulted 
in the substitution of the Judge’s decision for the decision of 
the arbitrator, it is impossible to hold that the case is 
governed by Section 99 of the Code. Then it was suggested 
that it would be useless to remand this case to the lower 
appellate court, because one of the parties to ‘the original 
application has died. It seems clear however that the autho- 
rity of an arbitrator is not necessarily revoked by the death 
of one of the parties to a proposed arbitration, In the pre- 
sent case the right to sue survived, and therefore after sub- 
stitution of the representative of the deceased party the case 
should have been referred to the arbitration as prayed. We 
are supported in this opinion by the decision of the Madras 
High Court in Perumalla v. Perumalla (1). We allow this 
appeal set aside the decree of the lower appellate court, 
and reinand the case to that court for disposal according to ` 
law. Costs of this appeal will be costs in the cause, 


S. A, P, Appeal allowed, 
(1) [1903] I. L. R, 27, Mad., 112, ! 
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CIVIL. 
PURNA SASHI BHATTACHARJI AND OTHERS ee 
VETSEBS as 
KALIDHAN RAI CHOWDHURI AND OTHERS. ph Teh 
Hindu Law—Dayabhaga—ZJnheritance—W. wl—Construction—Atlempt to LORD 
alter mode of succession prescribed by law—validity of. MACNAGHTE 


í , LORD ROBSO 
Heid, on the construction ofan instrument in this case executed in SIR ARTHI 


1866, by two brothers subject to the Dayabhaga School of Hindu Law, Pha eek 
that the instrument was called a will, but the sole intention of the exe- ' 


ALI. 
cutants, as they expressly avowed in the preamble, was to alter the rules j 
of succession in their family by providing for the permanent devolution 
of their respective properties in the direct male line, including adopted 
sons, with the condition that in case of failure of lineal male heirs in 
one branch the properties belonging to that branch should go to the 
other, subject to the same rule, and only in the absence of male descen- 
dants in the direct line in either branch were the properties to go to 
female heirs and their descendants, and that such an attempt to alter the 
mode of succession prescribed by Hindu Law was illegal, Tagore v. 


Tugore (1872) L. R. Suppt, Vol. 47, followed. 
-APPEAL from a judgment of the High Court at Calcutta, 


which reversed a judgment of the court of the Subordinate 
Judge of Tipperah. 


The parties were subject to the Dayabhaga School 
of the Hindu Law. One Krishna Mohan Chowdhuri 
died leaving him` surviving two sons, Kashi Chandra 
Chowdhuri and Ishwar Chandra Chowdhuri. The latter 
left his widow, Tripura Sundari, defendant No. 2, and his 
daughter Manmohini. Kashi Chandra Chowdhuri died leaving 
him surviving two sons, Krishna Kishore Chowdhuri and 
Naba Kishore Chowdhuri, a daughter Shiva Sundari, anda 
widow Kalitara Debi. The said Manmohini died childless 
in 1268 B. S., and on the 7th Assin, 1269 B. S. (September 
22nd, 1862) Tripura Sundari executed an /grarnama by 
which she assigned her widow’s estate in a portion of her late 
husband’s property to Krishna Kishore and Naba Kishore. 
On the 16th Chait, 1272 B. S. (March 28th, 1866) Krishna ° 
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Kishore and Naba Kishore executed an instrument described 
as a will, the material portions of which were as follows :— 


“Whereas body is mortal, itis impossible to say what may befall at 
what time and as ruin may ensue from disputes relating to the shares 
arising in future amongst son, daughter, daughters son and childless 
widow, unless some rules are regularly framed and it has accordingly 
become necessary to prescribe a set of rules in that behalf and hence 
the rules mentioned below are laid down ; these shall become operative 
and come into force on our death. 


(1.) “© We and our sons, grandsons and other heirs shall, in equal 
shares, and in the manner stated below, get all the moveable and 
immoveable properties or investments in loans ancestral and self-acquired, 
whether standing in thename of one or both ofus, orin snami, tha 
now exist or that may be hereafter acquired, during the time we remain 
joint. We or they shall not be able to make the shares unequal on 
making any kind of objection. 

(2.) “ If one of us two,-or his son be living and the other or his son be 
not living, then the said surviving person or his son shall get all the move- 
able and immoveable properties left by the deceased with rights of 
ownership. A sonless widow or daughter or daughters son shall have 
no sort of right or title ‘to and any concern whatever with that property, 
but shall only get, during their lifetime, food and clothing, etc., as is 
provided in the sth paragraph. 

4 


(ai o 
» 


(4.) “ If there be no progeny, f. e., a son and grandson, etc., of either 
of us two in existence, which may God forbid, then the widows or 
daughters or sons born of their (daughters’) womb, and in their default, 
father’s daughters’ sons, etc, shall get only such shares as they may res- 
pectively get according to the Shastras ; no claim on the part of any shall 
prevail, on the ground of some one having become the owner of the 
property of another under the provisions of this will. The widows and 
daughters, and sons born of the womb of daughters, etc., of us, both, 
whoever may be alive, shall be owners according to the Shastras. 


(5.) “© On the death of one of us, during the lifetime of the other or of 
his male issue, his sonless widow, as long as she lives, shall, by residing 
in the same mess with the said surviving person, get food and raiments and 
the expenses of sradfs and pilgrimages, etc., if, on account of disunion 
she separates in food, she shall get an allowance at the rate of Rs. 4 per 
month for food and raiment, and one set of utensils and bedding and one 
hut and also expenses for sradhk and for pilgrimage on one occasion 
only, &c., &c. 

6 Le] o 

“8. The word fuira shall mean, son, son’s son, son’s son’s sons and 

adopted son and his son, etc., being male issues, and the words written 


` in this will are to be taken in their plain sense and not in any distorted 


far-fetched sense. 
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“o The rules that we two uterine brothers prescribe by this will 
as between ourselves shall continue to prevail and be operative down 
to our sons, grandsons, etc, successively. 


Krishna Kishore died in Jaith, 1275 B. S. (1868 
A. D.) leaving him surviving a minor son Ananda 
Kishore, and a daughter Durga Sundari by his prede- 
ceased wife Hara Sundari, a widow Shyama Sundari, and 
his mother, Kalitara. In‘or about Chaitra, 1279 (1872 
A. D.) Ananda Kishore died unmarried and childless, and 
Kalitara died in 1307 B. S. (1901 A. D). The present 
suit was instituted by the appellants, the sons of Durga 
Sundari, as plaintiffs, on the 29th day of July, 1901, in the 
court of the Subordinate Judge of Tipperah against Naba 
Kishore and Tripura Sundari. The plaint alleged that Krishna 
Kishore and Naba Kishore were joint in estate, and on the 
death of Krishna Kishore in 1275 B. S., his share of the 
joint estate devolved by right of inheritance upon his son 
Ananda Kishore, that on the death of Ananda Kishore in 
1279 B. S. his share of the joint estate devolved upon 
his heir, his fathers mother, Kalitara, who enjoyed it during 
her lifetime, that, on the death of Kalitara in Chaitra, 1307 B. 
S, (1901 A. D.) the appellants as reversionary heirs of 
Ananda Kishore became, according to the Hindu Law of in- 
heritance, entitled to the said share, and that all the properties 
acquired by Naba Kishore since the death of Krishna Kishore 
as.also those acquired since the death of Ananda Kishore 
belonged to the joint family estate. The appellants prayed’ for 
a declaration of their title by right of inheritance to a moiety 
share of all the moveable and immoveable properties specified 
in the schedules to the plaint; for recovery of possession of 
the same, for an account, and for other relief. Tripura 
Sundari who was made a pro forma defendant, did not defend 
the suit and Naba Kishore died after he filed his written state- 
ment, leaving two sons, Kalidhan Rai Chowdhuri and Kali 
Prasunna Rai Chowdhuri, the respondents, who were brought 
on record in his place. 


The respondents filed a joint written statement, where- 
by they pleaded ster alia that. Ananda Kishore having 
died without any son, their father, Naba Kishore, be- 


came absolutely entitled, under the provisions of the 
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said will, to the share of the estate which belonged to 
Krishna Kishore and which devolved upon Ananda Kishore, 


- that Kalitara could not succeed to it under the terms of the 


said will, and that under the said /graranama, dated the 7th 
Assin, 1269 B. S, Krishna Kishore and Naba Kishore did 
not become absolute owners of the estate of the late Ishwar 
Chandra. i 


The Subordinate Judge decreed the suit in a modified 
form. He held that the said will was genuine, but it had no 
legal effect as far as the bequest in favour of Naba Kishore, or 
his son or grandson, etc, was concerned; that Ananda Kishore 
had only life interest under the said will, and the absolute 
interest, which, rernained undisposed of under it, became 
vested in him as the heir of Krishna Kishore and passed first 
to his heir Kalitara on his (Ananda’s) death, and then to the 
appellants on the death of Kalitara; and that the said will: did 
not bar the appellants’ claim as heirs according to the Hindu | 
Law of inheritance. He further held that the appellants were 
entitled to succeed in their claim relating to all the immove- 
able properties in suit as heir of Ananda Kishore after the 
death of -Kalitara. He dismissed the appellants’ claim for 
an account holding that the respondents were not liable to 
render the same. ‘In the result he thought that the appellants 
should. get a decree for the share claimed of all the immove- 
able properties in suit, but their claim as to moveables must 
fail. 


Against the said decree: of. the Subordinate: Judge the: 
respondents appealed to the High Court at Calcutta and the 
appellants Gled-cross-objections.. The High Court reversed 
the.dectee arid dismissed the: suit. | | 


Plaintiffs appealed. 


De Gruyther, K. C., and G. A. Ross, for the appellants. 
The. avowed. object of the instrument, dated the 28th March, 
1866, and described as a will, is to exclude female heirs and 
their descendants from inheritance. It provides that the 
property of such of the executants should devolve in his 
direct male line and on the failure of such a line provision 
is made that his’ property should go to the direct male line 
of the other. On the failure of the male lines of both 
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the brothers, the property is to go to female heirs and 
their descendants. It is a direct attempt. to provide a set 
of rules of succession contrary to those prescribed by _ Hindu 
Law. Such an attempt is illegal : 


Tagore v. Tagore, [1872] L. R., I. A. Suppt. Vol. 47, at pp. 64 & 66. 


There is no gift to any one in this case. The instrument 
is not operative and the appellants are, under the Hindu Law, 
entitled’ to the property they claim. 


S. O. Buckmaster, K. C. and J. M. Parikh, for the respond- 
ents. The instrumentisa will and is so called by itself. 
It has also the characteristics of a will, which should be 
construed liberally. It does not create estate tail male as 
contended, because the definition of the word “puttra” in 
clause 8 limits the succession. 


Mayne on Hindu Lawand Usage (7th edition), pp. 731 and 732; 
section 540. 


Lalit Mohan Singh Roy v. Chukhun Roy Lal, [1897] L. R., 241. A., 76. 


It is submitted that the High Court is right for reasons 
given in its judgment. The respondents are not. entitled to 
accounts as held by -the Subordinate Judge. As to the 
lqrarnamah executed by Tripura, the brothers acquired her 
life interest and the result of this case should not effect the 
rights of the respondents, who are the only reversionary heirs 
of her deceased husband. 


De Gruyther replied. 


rd 


The judgment of their Lordships was delivered by 


_ Mr. AMEER ALI.—This is an appeal from a judgment of 
the High Court of Bengal, dated the 14th of March, 1906, 
reversing a decision of the Subordinate. Judge of Tipperah ; 
and the only point for determination turns upon the construc- 
tion of a document executed in 1868 by two brothers, Krishna 
Kishore Chowdhuri and Naba Kishore Chowdhuri. subject to 
the Dayabhaga School of the Hindu Law, by which they 
purported to provide for the permanent devolution of their 
respective properties in the direct male line, including adopted 
sons, with the condition that in case of failure of lineal male 
heirs in one branch the properties belonging to that branch 
should go to the other, subject to the same rule ; and only in 
the. absence of male descendants in the direct line in either 
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branch were the properties to go to female heirs or their 
descendants, l ' 


Krishna Kishore died in June, 1868, leaving him surviving, 
besides a son, named Ananda Kishore and a daughter Durga 
Sundari, his brother Naba Kishore and their mother Kalitara. 
Ananda died in 1872 without any issue and Kalitara in 
March, Igor, 


The plaintiffs, who are the sons of Durga Sundari, institut- 
ed this suit on the 29th of July, 1901, against Naba Kishore, 
claiming as next reversioners to Ananda, their maternal uncle, 
the properties which originally belonged to Krishna Kishore 
and after him to Ananda, and which had since come into the 
possession of the defendant (Naba Kishore). 


Naba died shortly after the institution of the suit, and his 
sons, the present respondents, were then brougbt on the 
record in his place as his legal heirs and representatives. 


The plaintiffs’ case is that, notwithstanding the rules laid 
down by the two brothers in the Instrument of 1866, which 
they contend to be invalid under the Hindu Law, on the death 
of Ananda Kishore the properties descended to his grand- 
mother Kalitara, who held them asa life-tenant until her death, 
and that on her decease Ananda Kishore’s estate devolved on 
them as his next reversioners, 


The defendants’ contention is that under the Instrument 
of 1866, on the death of Ananda Kishore, the properties 
forming the subject-matter of the present litigation passed to 
Naba, and on his death to the respondents in this appeal. 


It appears that in 1862 one Tripura Sundari, the widow of 
Ishwar Chandra, paternal uncle of Krishna and Naba, convey- 
ed to them jointly her interest in the properties belonging to 
her deceased husband ; the plaintiffs claim to recover in this 
suit the share of Krishna in these properties also. Tripura, 
who was Joined as defendant to the action, died after the trial 
in the first court. 

With regard to the main issue in the case, viz. the cons- 
truction of the [Instrument of 1866, the Subordinate Judge 
held in substance that the provisions therein contained 
regulating the perpetual descent of the properties of the two 
brothers in the lineal male line were in contravention of the 


h 
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rules of Hindu Law, and were, consequently, invalid ; and 


that the plaintifs were entitled to recover the properties in 
suit, save certain items regarding which there is no question 
in this appeal. He accordingly madea decree in favour of 
the plaintiffs, but disallowed their claim for account against 
the respondents. 


+ 
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The High Court on appeal came toa different conclusion, _ 


It considered that, under the circumstances that had actually 


happened, Ananda Kishore had obtained under the Instru- - 


ment in question an absolute estate defeasible in case of death 
without male issue. 


' The real gist of the judgment is contained in the following 
passages : 
“Turning then to the questions what might be the exact’ estate 


which Ananda Kishore obtained upon the death of Krishna Kishore, 
and to whom the estate devolving upon him would go upon his death 


without any male issue, it seems to us thatif we could confine our 


attention simply to paragraphs (1) and (3) of the will we should have 
to hold that Ananda Kishore obtained an absolute estate of inherit- 


ance, and that even if he died without male issue, as he did in this. 


case, his legal heirs, whether male or female, would succeed. But 
reading those paragraphs with paragraphs (2,) (4), and (8), as they 
must be so read in order to ascertain what the true intention of the 
testators was, we think that though he obtained an absolute estate, 
yet such estate was defeasible in case of his death without male 
issue, with a provision in that event for his widow and daughter.” 


And again: 

“It may no doubt be said that there was no gift in this case by 
Krishna Kishore and Naba Kishore in favour of any of their descendants, 
and that the document merely declares their rights in future and that 
such rights must therefore be regulated by the ordinary Hindu Law. 
But it willbe observed that so far as Krishna Kishore was concerned 
hisson Ananda Kishore was then born, and it may well be taken that 
he had before his mind that individual at least ; and hence the bequest 
should be taken to be in favour of. Ananda Kishore and such other sons 
as might be born to him thereafter and their male descendants. We 


are concerned in this case with Ananda Kishore alone and the estate. 


left by him ; and so far as he was concerned, as already indicated, it 


may be taken that there was a valid gift in his favour subject to the 


limitations prescribed.” 


Their Lordships regret they cannot concur in the view 
expressed by the learned Judges of the High Court as to 
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the meaning and intent of the parties executing the Instru- 

ment. -Itis called a will, but the preamble states the object 

for which it is executed. 

“ Whereas,” it says, “body is mortal, itis impossible to say what 
may befallat what time, and as ruin may ensue from disputes relat- 
ing to the share arising in future amongst son, daughter, daughter's 
son, and childless widow, unless some rules are regularly framed,.and it 
has accordingly become necessary to prescribe aset of rules in that 
behalf, and hence’ the rules mentioned below are laid down ; these 
shall become operative and come into force on our death. ” Aa 


> This preamble may rightly be regarded as the io to the 

policy of the document, and so far asit goes there does not 
appear to be any intention gn the part of the executants to 
make any gift. The whole purpose in view was to keep the 
property in the lineal male line, and with that object rules 
were framed to prevent its devolution to female heirs and 
male heirs connected through them. 


The first paragraph declares that the executants, their 
sons, grandsons, and “other heirs ” shall take the properties 
in the manner stated “ below,” that is, subject to. the res- 
trictions imposed in the document, “ in equal shares ” and- that- 
none will have the power of making the shares unequal. 


Paragraph 2 is in these terms :— 

“ If one of us two, or his son be living and the other ‘or his són be 
not living, then the said surviving person or his son shall get all‘ the 
moveable and immoveable properties left by the deceased, with rights 
of ownership. A sonless widow or daug hter or daughters son shall have 
no sort of right or title to and any concern whatever with that property, 
but shall only get, during their lifetime, food and clothing, &e , as is 
provided in the 5th paragraph. ” 

Paragraph 3 declares that the sons and grandsons of the 
executants shall have full power to deal with the properties 
“left oy them in any way they wish in their rights as full 
owners.” ` 


Paragraph 4 provides that only on failure of male progeny 
in the direct male line of either of the executants, widows or 
daughters, or daughters’ sons are to get shares “according 
to the Shastras.” ‘ 


Paragraphs § and 7 make provisions for the maintenance 
of widows and daughters, 
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Paragraph 6, which relates to the guardianship of any 
minor son left-by either of the executants, is immaterial. 


Paragraph 8 defines the word putra, used in the document, 
that— i 

“ It shall mean son, son's son, son's son’s son, and adopted son and 
his son, &c., being male issues, and the words written in this will are to 
be taken in their plain sense, and not in any distorted far-fetched sense.” 

And they declare finally that— 

“The rules that we two uterine brothers prescribe by this will as 
between ourselves shall continue to prevail and be operative down to our 
sons, grandsons, &c., successively.” 
= Throughout the instrument there is no indication of an 
intention to make a gift to any person; whilst paragraph 4 
clearly shows that the “sons and grandsons” who took the 
properties left by the -executants acquired them as “full 
owners.” There was no restriction on their powers to deal 
with such properties “in any way they wished.” But, although 
they acquired the estate as absolute owners, it was not to 
descend in the legal channel according to the prescriptions of 
the Hindu Law, but in accordance with the rules framed by 
the executants with the avowed object stated in the preamble. 
It was only on the indefinite failure of male issue in both 
branches that the female heirs or their descendants were to 
receive the shares prescribed for them in the Szastras, 


This is the general policy of the Instrument. It was clear- 
ly intended to vary the rule of Hindu law, and to control the 
c—volution of the properties until: the indefinite failure at 
some remote period of the male line of both brothers. That 
sucl{ an attempt to alter the mode of succession prescribed by 
law is illegal is enunciated in the clearest terms in the judg- 
ment of this Board in the Tagore Case (1). As their Lordships 
there observe :— 

“ Inheritance does not depend upon the will of the individual owner ; 
transfer does. Inheritance is arule laid down (orin the case of custom 
recognised) by the State, not merely for the benefit of individuals, but 
for reasons of public policy.” 


It follows directly from this that a private individual, who attempts by 
gift or will to make property inheritable “otherwise than the law directs, 
is assuming to legislate, and that the gift must fail, and the inheritance 
take place as the law directs. This was well expressed by Lord Justice 

(1) [1872] L, R. I. A, Supp, Vol, 47. 
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TURNER in Svorjomonee Dossee v- Dznobundoo Mullick, (1) * A mah 
cannot create a new form of state or alter the line of succession allowed 
by law, for the purpose of carrying out his own wishes or ‘views of 
policy.’ ” 

g t 

The learned Judges of the High Court had present 
in their minds the difficulty of reconciling the acquisi- 
tion by each individual male descendant of full rights ‘of 
ownership in the property that descended to him with 
the restraint imposed on its devolution. And, therefore, 
to give effect, so far as possible, to the intention of the 
executants they considered that the absolute estate Ananda 
acquired “was defeasible in the event of his death -with- 
out male issue.’ If the attempt to interfere with the 
course of descent according to law is to be regarded asa 
condition of defeasance, it was applicable not merely to the 
cas: of Ananda, but to the case of every male descendant who 
happened to leave no male issue; and its application might 
have been postponed for an indefinite period. Their Lordships 
are not aware of any authority to warrant such a proposition, 
Nor is there any for the contention that under the Instrument 
in question there wes a devise in favour of Ananda with a gift 
over to Naba Kishore, the uncle. As the Subordinate Judge 
very properly observes in his judgment, “ the question is not 
whether the gift over was good in-the event which happened 
afterwards but whether it was good in its creation.” 


It is clear from the document that if there was any idea at 
all in the mind of Krishna Kishore of a gift over in favour of 
Naba or his male descendants, it was dependent on the con- 
tingency of the indefinite failure of male issue in his own line. 
At the time the document was executed there is no reason to 
suppose that he contemplated that his son would die without 
issue, or that Naba would survive him. And therefore if it 
were assumed that a gift over was intended, it would be 
wholly invalid in view ‘of the clear rule of law laid down in 
the Tagore Case. 

Their Lordships, however, have no doubt that the sole in- 
tention of the executants in this document, as they expressly 
avowed in the preamble, was to alter the rule of succession in 
their family which they had no power to do. 

(1) 6 Moore’s Ind. Ap. Ca, 555. . 
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In their Lordships’ judgment the plaintiffs are entitled to 
a decree for the properties in respect of which their claim was 
allowed by the first court. The High Court disagreed with 
the Subordinate Judge on the question of the liability of the 
respondents to render accounts. It held that if the plaintiffs 
were entitled to a.decree in the .action they would also be 
entitled to an account from the defendants as legal repre- 
sentatives of Naba Kishore, their father, for the rents and 
issues of Ananda Kishore’s estate whilst in his hands, ‘There 
‘can be no question that this is the right view. 

Their Lordships are of opinion that the judgment and 
decree of the High Court should be set aside, and that of the 
first court restored, with a modification declaring the liability 
of the respondents as legal representatives of their father 
Naba Kishore to account for the period the estate left by 
Ananda Kishore was in Naba Kishore’s hands, There should 
also be a declaration that the rights of the parties which have 
come into existence since Tripura Sundari’s death, in respect 
of the properties conveyed by her to Krishna Kishore and 
Naba Kishore in 1862, shall not be affected by the result of 
this case. — 

The respondents will pay the costs of this appeal and of 
the proceedings in the High Court. 

And their Lordships will humbly advise His Majesty 
accordingly. 


T. L. Wilson and Co, solicitors for the appellants, 


IV. W. Box, solicitor for the respondents. 


J. M, P. Appeal allowed, 
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evi. MANNU’ LAL 

April, 27. ` Versus 
Ricuarps, C. J. FAZAL IMAM AND OTHERS.* 
BANERJI, J. 


Pensions Act (XXI of 1871), sections 3, 4, 6, 8— Pension, definition of— 
Grant of village —Revenue remitted —Wajib-ul-arz— Alienation. 


” 


The grant of zamindari of which the revenue is remitted by the Gov- 
ernment is not a pension within the meaning of section 3 of the Pensions 
Act, and no certificate is necessary under section 6 to institute a suit with 
respect to it. 


The entry in a wajib-ul- arg that no co-sharer is competent to transfer 


property standing by itself cannot have the effect of making property 
which prima facie is transferable, untransferable. 


Ganpat Rao, v. Anand Rao L. L. R, 28 All, 104, and Lachimi Noran 
y. Makund Singh, L L. R., 26 All., 617, referred to. 

FIRST APPEAL from a decree of Babu Achal Behari, 
Subordinate Judge of Banda. 


Suit to enforce a mortgage. 
The facts were briefly as follows :— 


Fazal Imam and others executed a mortgage on the 18th 
of February, 1896, hypothecating their saf and zamindari 
property in a certain village in favour of Mannu Lal. . The 
plaintiff sued on foot of his mortgage; the defence was that 
the property mortgaged was a pension and the suit’ was not 
maintainable without obtaining a certificate from the Collector, 
and that according to the conditions of the zwajtb-ud-are the 
land could not be transferred. The lower court held that 
under sections 4, 6, and 11 Of the Pensions Act, the Civil Court 
had no jurisdiction to entertain the suit regarding the property 
which was a uafi, without a certificate from the Collector of 
the district and dismissed the suit. 

The plaintiff appealed. 

Sundar Lal, (with him Peary Lal Banerji, and Uma Shan- 
ker Bajpai), for the appellant, contended that the property 
mortgaged was not a pension within the meaning of section 3 

- © F. A, No. 442 of 1909. 


~ 


f 
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of the Pensions Act. The mere fact that the Government has 
remitted the revenue does not make the zamindari a pension. 
He cited :— 


Babaji Hari v. Raja Ram Ballal, [1875] 1. L. R., 1 Bom., 75. 
Ravji Narayan Mandlik v. Dadaji Bapuji Desai, [1875] 1. L. R., 1 
Bom., 523. 
Balvant Ramchandra Natu v. The Secretary of State, [1905] 1. L. R, 
29 Bom., 480. 
Panchanadayyan Nilakandayyan, [1882} I. L. R., 7 Mad., 191. 
Lachmi Narain v. Makund Singh, [1904] I. L. R, 26 All, 617. 
Ganpat Rao v. Anant Rao, [1910] I. L. R., 32 All., 148. 
- The entry in the wayzb-u/l-arzs was a mere surplusage, 
there being no condition about inalienability in the original 


grant. 


Nawab Muhammad Abdul Majid, for the respondents, 
submitted that the land-revenue of the property being remitted, 
the property mortgaged came within the definition of pension. 
The waytb-ul-ars clearly prohibited all transfers of property. 


Sundar Lal, was heard in reply. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit on foot 
of a mortgage. The amount due to the plaintiff was a very 
large sum, namely, Rs. 27,000 odd. He abandoned part of his 
claim and only sought to recover Rs. 10,000. The property 
which is the subject of the mortgage is referréd to in a docu- 
ment called “proceedings in the Revenue Court, district Banda, 
dated the 4th of December, 1840.” This document will be found 
printed at page 1 of the respondents’ book. The document re- 
cites the history of the village, and some ancient sanads would 
appear to have been produced at the time. It seems that a 
grant of the village was first made by one Raja Chattar Lal 
in favour of one Pahari Skand who was the ancestor of the 
defendants. This sanad was succeeded by others, long prior 
to the establishment of British Rule, The document, we 
referred to, concludes with the following remarks :—“The 
sanads which have been produced were also taken into consi- 
deration. *** Therefore, under section 9 of the Circular Letter 
as also under other sections of the said letter, this village seems 
fit to be held as a uafi from generation to generation as 
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heretofore. I therefore concur in the opinion of the Deputy 
Saheb as to the maintenance of the muaf” Then follows 
the order “that this village be maintained as muaf as before.” 
The village has been held as a maf village up to the present 
day. Itisadmitted that the mortgage was made and executed ; 
but the defendants, mortgagors, plead that a suit could not 
be-maintained without a certificate under section 6 of the 
Pensions Act, XXIII of 1871, and secondly, that it was not 
competent for the co-sharers to transfer the property at all. 


An extract from the waytd-ul-ars of 1880 was given in 
evidence by the defendants. There the entry is to the follow- 
ing effect:—“The zama of this mahal was remitted forthe , 
support of the zamindars. It is still remitted by the Govern- 
ment. No co-sharer is competent to transfer property.” The 
learned Subordinate Judge considered that a certificate was ne- 
cessary under the provisions of the Pensions Act. In our opi- 
nion he was wrong. Section 4 provides that no Civil Court 
shall entertain any suit relating to any pension or grant of 
money, or land revenue, conferred or made by the British or 
any former Government. It seems to us clear that the grant 
” The expression “grant of 
money ” or “land revenue” is defined in section 3 of the Act 
as including anything payable on the part of the Government 
in respect of any right, privilege, perquisite or office. Section 
8 of the Act throws some light upon what was meant by 
pensions and grants by Government of money or land revenue, 
because it is there provided that they are to be paid by the 
Collector, Deputy Commissioner or other authorised officer. 
The grant of these villages was certainly not a grant of land 
revenue within the ordinary meaning of that expression. It 
is contended, however, that inasmuch as Government remitted 
the revenue, they must be said.to have granted it. We do 
not think that this is the true meaning of the expression in 
the Act. If it were, all muaf holdings would fall within 
the purview of the Act. It is, however, conceded that ordinary 
muafi can be and is daily transferred both by way of sale and 
mortgage, and that the Pensions Act does not apply toordinary 
muafi. A Bench of this Court held in the case of Ganpat Rao 
y, Anand Rao ("), that a grant of land revenue free was not a 


(1) [1905] I. L. R, 28 All, 104. 
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grant of land revenue within the meaning of the Act. On 
appeal their Lordships of the Privy Council did not differ 
from the finding of this Court. The same view was taken in 
the case of Lachmi Narain v. Makund Singh (*). 


The only question which remains is the effect of the entry 
in the wayzb-ul-arz. It seems to us that this entry standing 
by itself cannot have the effect of making property which 
prima facie is transferable, untransferable. We do not know 
under what circumstances the entry was made. In the 
proceedings of 1840, to which we have referred, there is not 
the smallest reference to any restraint upon alienation on the 
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grantees. In our opinion the decision of the court below was 


wrong. 


We, therefore, allow the appeal, set aside the decree of the 
court below and decree the plaintift’s claim with costs in both 
courts. We fix six months from this date for payment and 
direct that the decree be drawn up in the terms of Order 34, 
‘Rule 4 of the Code of Civil Procedure. 

(1) [1904] I. Le R., 26 AlL, 617. 
U. S. B. Appeal allowed. 


JAIGOPAL NARAIN SINGH AND ANOTHER 
VET SUS 
UMAN DAT AND OTHERS.* 


N.-W. P. Rent Act (XII of 1881), section o—Usufructuary morigage of 
occupancy holding—Subsequent relinguishment void. 


Under Act XIT of 1881 an occupancy tenant could confer, on a person 
who lent him money, at least, a right which would entitle the mortgagee 
to remain in possession of the holding so long as the mortgage lasted. 
A fraudulent and collusive relinquishment by the occupancy tenant to the 


zamindar, the latter being a party to the fraud and collusion will be void 
against the mortgagee, i 


SECOND APPEAL from a decree of C. Rustomji, Esq., 
District Judge of Allahabad, confirming a decree of Babu 
Kashi Prasad, Munsif. 
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The fact ot this cage appear from the following order of 

TUDBALL, J.—The circumstances out of which this appeal 
has arisen are as follows:—On 26th November, 1895, two 
brothers, joint owners of an occupancy right ina certain bold- 
ing gave the -holding on a usufructuary mortgage to the 
plaintiffs-respondents’ father. One of the brothers died. 


“Qn 21st February, 1907, the remaining brother, the defen- 
dant Lallu, filed a relinquishment of his holding in favour of 
the zamindar. One of the conditions of the mortgage was 
that the mortgagors would not relinquish the holding so long 
as the mortgage subsisted. 


It has been held by the court below that the zamindar 
offered some inducement to the occupancy tenant to relin- 
quish the holding, and therefore there had been collusion bet- 


‘ween them. 


‘After the relinquishment had been filed, the zamindar 
brought a suit in the Revenue Court for the ejectment of the 
mortgagees treating them as tenants, They replied with a ` 
civil suit asking for a declaration that the relinquishment 
was null and void in so far as it affects their rights and their 
possession as mortgagees. The Munsif came to a decision 
first and granted the declaration. 


The Revenue Court held the mortgagees to be tenants 
and decreed their ejectment. The Munsif’s decree was 
upheld by the District Judge. 


The Assistant Collector’s decree was upheld by the Com- 
missioner, 


The present second appeal was filed in the civil suit in this 
Court by the zamindars, and the opposite party has gone up 
in revision to the Board of Revenue. The latter, I am told, 
has been ordered to stand over till after the decision of this 
second appeal. In the meantime the present respondents 
have been ejected by the Revenue Courts. 


The question arises whether in these circumstances this 


Court ought to grant the declaration sought. In Khial 
Rantv. Nathu Lal (1), the question for decision was whether 


„an ex-proprietary tenant could or could not sublet the whole 


or any part of his holding. The Full Bench held that he 
(1) [1893] 1. L. R, 15 All, 219, 
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could, and. in the course of the judgment held tHat a usufruc- 
tuary mortgage of his holding by a tenant with occupancy 
rights was not a contravention of section 9, Act XII of 1881. 
That ruling has been regularly followed, I believe, in this 
Court. In Badri Prasad v. Sheodhian (1),a Bench of this 
Court held that where an occupancy tenant grants a lease of 
a part.of his holding for-a term of years he cannot, during 
the subsistence of that term, relinquish that holding to the 
zamindar so as to put an end to his lessee’s rights under the 
lease. 


In Rannu Rai v. Rafi-ud-din (7), it was held that an occu- 
pancy tenant ‘who has made a usufructuary mortgage of his 
holding and put the mortgagee into possession cannot during 
the subsistence of such mortgage relinquish-his holding to the 


prejudice of his mortgagee. In Chote Lal v. Sheopal Singh: 


(3), the. occupancy tenant mortgaged his holding with 
` possession and then relinquished in favour-of the zamindar. 
He brought a. suit in the Revenue Court to eject the mort- 
gagee. While that was pending, the mortgagee brought a 
suit like the present for a declaration that the relinquishment 
was collusive and fraudulent and was void as against him. 
The lower appellate court refused to grant him the declara- 
tion. On appeal to this Court it was held that if the merits 


were in his favour he would be entitled to his declaration. ` 


Reference was made to the rulings mentioned above, Badri 
Prasad v. Sheodhian and Rannu Raty, Rafi-ud-din, KNox, J. 
though he agreed with KARAMAT HUSAIN, J., in the order pass- 
ed, doubted the correctness of the rulings, which KARAMAT 
HUSAIN, J., had followed in Ramdhari Rat v. Ramdhari ‘Rai 
(). | | 
But no reference is to be found in this judgment to the. 

decision in Balwant Singh v..Girdhari Lal and others (5), nor 
to that in Pahalwan Singh v. Satrupa Kuar (°), with reference 
to the remarks to be found in the judgment of RICHARDS, J: 
In the former case the occupancy tenant relinquished-and 
the mortgagee sued for and obtained the same declaration 
as is‘sought in the present case. 

(1) [1896] L. L. R., 18 All, 354. (4) [1910] 7 A. L. J. Re, 305. 

(2) [1894] I. L R, 27 All, 82. (5) [1908] A. W. N., 33. 

(3) {1911]8 A. L. J. R, 117. (6) [1905] 2 A. L. J. R., 471. 
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The zamindar then sued the mortgagee in the Revenue 
Court for ejectment and he- was finally ejected. 


The latter then brought a suit in the Civil Court to 
recover possession. It was held that the suit was not main- 
tainablein view of the decisions of the Revenue Court. In 
the latter case the mortgagee had sublet the land; and 
on the death of the occupancy tenant the landlord ejected 
the mortgagee’s sub-tenant by suit in the Revenue Court to 
which the mortgagee was made a party. The mortgagee 
then sued in the Civil Court to recover possession as mort- 
gagee. His suit was dismissed, the decision of the Revenue 
Court being held binding on him. 


In the present case the mortgagee came into the Civil 
Court while the ejectment suit was pending in the Revenue 
Court and he has been ejected tn execution of the Revenue 
Court’s decree; since the institution of his suit. Ordinarily 
what happens after the institution ofa suit does not affect 
the rights of the parties as they stood on the date of institu- 
tion; but as matters now stand, if the ruling in Balwant Singh 
v. Girdhari Lal is good, there is nothing to be gained by 
granting the present declaration. The plaintiff cannot sue 
for possession in either the Revenue or Civil Courts, and it 
seems to me that to grant him the declaration he seeks will 
be a mere farce, ifit is to be of no avail. He seeks to main- 
tain his legal character or status as a mortgagee entitled to 
possession. The object of the remedy which he seeks is “to 
prevent future litigation by removing existing causes of 
controversy.” 


The granting of a declaration is within,the discretion’ of 
the court. Inthe present case ifit would assist the plaintiff 
in regaining his position and status as a mortgagee, it should 
be granted; but where the declaration can be of no avail it 
is mere waste of breath to grant it. The matter is one which 
I think should be referred to a Bench of two Judges and I 
therefore so refer it, especially in view of the ruling in- ae 
want Singh v. Girdhari Lal, etc. = 


Jang Bahadur Lal, for the appellants. 


Nawal Kishore, for the respondents. 
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The judgment of the Court was delivered by 


RICHARDS, C. J.—The facts out of which this appeal arises 
are fully set forth in the referring orderof our brother TUDBALL. 
It has been consistently held by this Court that under Act 
AHI of 1881 an occupancy tenant could confer ona person 
who lent him money at least a right which would entitle 
the mortgagee to remain in possession of the holding so long 
as the tenancy lasts. It follows that any fraudulent and 
collusive relinquishment by the occupancy tenant to the zamin- 
dar, the latter being a party to the fraud and collusion will be 
void against the mortgagee. We understand the court below 
to find that the occupancy tenant relinquished the occupancy 
tenancy to the zamindars, defendants in the suit, in considera- 
tion of certain promises, the defendants knowing well that 
the plaintiffs were mortgagees, in other words, to find that 
there was fraudulent collusion between the defendants and 
the occupancy tenant. Our learned brother was evidently 
of opinion that the plaintiff was entitled to the declaration 
he sought but for one reason, namely, that he considers that 
having regard to the proceedings which had taken place 
in the Revenue Court the declaration would be perfectly 
useless. It is true that the zamindars brought a suit for 
ejectment after the relinquishment in the Revenue Court 
and obtained a decree which was affirmed by the Com- 
missioner and which has been actually executed. At the 
same time we are told that the defendants in the Revenue 
` suit have applied to the Board of Revenue in revision and 
that the Board of Revenue have postponed their final 
decision until after the decision of the present suit. We take 
it from this that it will be within the power of the Board of 
Revenue to set aside the decree for possession in the Revenue 
Court and to restore the plaintiffs in this suit to possession 
if they consider that the plaintiffs are legally entitled to be 
restored. The matter in the Revenue Court is therefore 
still suġ judice and there has been no final decree determin- 
ing the occupancy tenancy. We agree with the court below 
` as didour learned brother that the plaintiffs are entitled to 
the declaration which they seek. We therefore dismiss the 
appeal with costs. 

Appeal dismissed, 
94 
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SRI KISHAN DAS SINGH 
VErSUS 
BACHCHA PANDE AND OTHERS. | 


Pre-emption-~Wajib-ul-arz —Refusal by pre-emptor to purchase—waiver— 
Pre-emptor a member of joint Hindu family—Notice given by vendor to 
pre-emplor and his brothers—Reply sent by the brother— Suficient. 


A person having a right of pre-emption does not lose it by refusing 
to purchase the property at the price at which it is offered to him, be- 
cause he believes that such price is in excess of the real price, where 
such belief is entertained and expressed in good faith. 


Where the pre-emptor and his brothers are members of a joint Hindu 
family and the vendor addressed a notice to him and his brothers jointly 


to which the pre-emptor’s brother sent a reply, /efd that the plaintiff 
pre-emptor is entitled to rely upon this reply. 


Lajja Prasad v. Debi Prasad, I. L. R., 3 All, 236 ; Amir Chand v. 
Ishar Das, W. N., for 1882, p. 46 ; Bholi Bibi v. Fatima Bibi, W. N., for 
1882, p. 136, and Karim Bakhsh v. Khuda Bakhsh, I. L. R., 16 All, 
247, followed. i 

SECOND APPEAL from a decree of G. A. Paterson, Esq., 


District Judge of Benares, reversing a decree of Babu Murari 
Lal, Munsif. 


Suit for pre-emption. 


The plaintiff was lambardar of the village, and according 
to the waytb-ul-arz was entitled to pre-empt. On 2nd 
March, 1909, the vendors sent a notice addressed to the plain- 
tiff and his brother members of a joint family that he was 
going to sell the property to the vendees for Rs. 1,500, The 
notice was delivered on 15th March, 1909. It gave a week’s 
time within which the plaintiff was to comply with its 
condition. The plaintiff was at the time the notice was 
delivered, away from home, and on the 22nd his brother replied 
to the notice offering’ Rs. 800, for the property, which he 
said, was its real value. The property was sold to the ven- 
dees on 29th March, 1909. 


- Hence the suit. The court of first instance held that there 
was no waiver of the right of pre-emption by the plaintiff 


e 5. A. No. 1125 of 1910. 


"Nye 
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and further found that Rs, 911-1-9 was the real price:.paid.: 


It decreed the suit conditional upon the payment ‘of 


Rs, g1 1-1-9. The lower appellate court found that the price-paid - 


was Rs, 1,500. It held that the plaintiff must be deemed to 
have waived his right inasmuch as he did not reply to the 
notice sent by the vendors, for the plaintiff alone being 
entitled to. pre-empt, the reply sent by his brother could not 
= availhim. It relied on 


Bhairon Singh v, Lalman, [1884] 1. L. R., 7 All, 23. 


Muhammad Wilayat Ali Khan v. Abdul Rab, [1888] I. L. R, rt 
All, 108. ; 


The suit was accordingly dismissed, 
Plaintiff appealed., 
Sarat Chandra Chaudhri (for Gokul Prasad), for the appel- 


lant, contended that the rulings relied upon by. the appellate . 


court did not apply, because in those cases no steps were taken 
by the pre-emptor to comply with the notice addressed to him: 

In the present case one notice had been sent to the plaintiff 
and the brothers of the plaintiff who formed a joint-Hindu 
family, and the reply having been sent by the brother of the 
plaintiff, the latter was entitled to rely upon it, Further, at 
the time the notice was delivered, the plaintiff was not at home, 
and there was no finding by the appellate court as to when 
he returned, so that probably if he had sent a reply the seven 
days’ margin would have been long past. Consequently the 
question reduced itself to this, vés., whether the plaintiff would 
be deemed to have lost his right, because there was a differ- 
ence as to the price as between himself and the vendor, If 
the difference was due to a Jona fide belief in the mind of the 


plaintiff that the price at which he offered to purchase was the- 


actual price and the vendor and the vendee were simply 
putting forth an inflated price, the plaintiff could not be held 
to have waived his right. 

Lajja Prasad v. Debi Prasad, [1880] I, L, RB, 3 All, 236. 

Amir Chand x. Ishar Das, [1882] 2 A. W. N., 46 

Karim Bakhsh v. Khuda Bakhsh, (1894) I. L. R., 16 All, 247. 

(RICHARDS, C. J., referred to 
Bholi Bibi v, Fatima Bibi, [1882] 2 A. W, N., 137, 
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[BANERJI, J.—The. lower appellate court has found that 
the price really paid was Rs. 1,500 and the plaintiff came to 
court with a lie in his mouth, vzz., that the property had been 
sold without his knowledge and information. ] 


Yes, but that would not affect the question of waiver, it 
might affect the question of cost. The real issue, as held in 
Amir Chana’s case, was whether the plaintiff dona fide believed 
that the actual price was Rs. 800. In the present case the 
property a few years back had been purchased by the vendor 
himself for Rs. 800, that the plaintiff when asked by the 
vendor to purchase had offered Rs. 8co, the reply sent by the 
plaintiff's brother distinctly stated that Rs. 800 was the real 
price and that the price demanded by the vendor «Rs, 1,500) 
was fictitious and incorrect, and finally the first court held 
that Rs. g11-1-9 was the real price paid. In his plaint the 
plaintiff said that Rs. 890 was the real price, but offered 
to pay such price as the court might determine. It was 
submitted that these facts went to show that the plaintiff 
entertained the belief dona fide. 


Tej Bahadur Sapru, for the respondents, submitted 
that the rulings relied upon for the appellant did not apply. | 


[RICHARDS, C, J.—How do you distinguish the pre- 
sent case from the case in 3, All.? The facts of the two 
cases are identical. | 


_ In the present case the plaintiff seemed to have fixed his 
own price. It was not stated in the reply to the notice that 
he believed the real price to be Rs. 800. 


[The notice being read, BANERJI, J., observed that there 
was no difference between the language of the present notice 
and that of the 3 All. case]. 


The plaintiff -did not offer to pay such price as the court 
might fix. | 


[BANERJI, J.—It was’ not necessaty to have stated that 


‘in the notice. He offers to do so in his plaint,] 


The plaintiff was lambardar, and accerding to the wayjtb- 
ul-arz the right to pre-empt was personal to him, and in fact 
he did not join his brothers along with him in the syit, 
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[BANERJI, J.—The plaintiff and his brothers were mem- 
bers of a joint family-and the purchase presumably would. be 
for the family. The other members would also participate in 
the benefits accruing from the property. | 


The plaintiff, however, was extremely negligent, and he 
could not avail himself of the reply his brother had sent. 

[RICHARDS, C. J.—Why not? It was your own act. Why 
did you send a joint notice? In the matter of your notice you 
tréated them as members of a joint family, but in the case of 
the reply you would not let the plaintiff have the advantage 
of his brother’s reply. You ought to have sent a notice sever- 
ally to each member of the plaintiffs family.] 


The plaintiff in any event should be made to pay the ` 


costs of the defendant in all courts, because the true price 
had been found to be Rs. 1,500. 
Sarat Chandra Chaudhri, was not called upon to reply. 


The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit for pre-emp- 
tion which has been dismissed by the lower appellate court 
on the ground that the plaintiff must be deemed to have 
refused to purchase the property when it was offered to him 
before the sale to the defendants vendees' and thus waived 
his right of pre-emption. The property was sold to the 
defendants vendees fora consideration of Rs, 1,500, The 
plaintiff alleged on his plaint that this amount was not the 
. actual amount of consideration paid, but that the real con- 

sideration was Rs. 800. The court of first instance was of 
| opinion that the real consideration was Rs. gII-1-9, The 
lower appellate court, however, found that the actual consi- 
deration was Rs, 1,500. It appears that before the sale, namely, 
on the 2nd of March, 1909,the vendor sent a notice addressed 
to the plaintiff and other members of his family in which 
he stated that he was about to sell the property to the vendees 
for Rs, 1,500, and he asked the plaintiff and his co-sharers 
to purchase the property for that price. The notice was actual- 
ly delivered on the 1th of March, 1909. The time allowed 
for sending a reply was one week. On the 22nd of March, 1909, 
the plaintiff's brother sent a reply in which he said that- he 
and his co-sharers were willing to purchase the property for 
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Rs. 800 which he said was the real price of the property. The 
plaintiff himself sent no reply, and for this reason the learned 
Judge was of opinion that as the plaintiff himself paid:no 
attention to the notice sent by the vendor, he was not entitl- 
ed to rely on the reply which was sent by his brother. We do 
not agree with the learned Judge on this point. Itis true 
that the plaintiff as lambardar had the right of pre-emption, 
but he was a member of a joint Hindu family, and the vendor 
issued his notice to all the members of the joint family. 
The reasonable view to take in respect of the reply is that 
it was sent on behalf of all the persons to whom the original 
notice was addressed and as an answer to that notice. Therefore 
it must be taken to be an answer not only on behalf of the 
plaintiff's brother but also on behalf of the plaintiff himself.. 
The effect of this answer was that the plaintiff was willing 
to purchase the property for what was the real consideration 
for the sale. The plaintiff and his co-sharers did not believe 
that Rs. 1,500 was the real consideration and therefore they 
refused to purchase for a price which they honestly believed 
to be considerably in excess of the real price. The fact that 
the court of first instance found the real price to be far below 
the amount mentioned in the sale-deed, and the notice, is a 
circumstance which suggests that the plaintiffs were justified 
in believing thatthe property was not being sold for the 
price mentioned. The plaintiff swore that the property had 
been purchased by the vendor for Rs, 800 only a few years 
before the date of the sale in question. So that it may be 
reasonably inferred that in refusing to purchase for the price 
mentioned, the plaintiff was under the Jona fide belief that the 


‘refusal to purchase was due to the belief that the 


price of the property had been greatly inflated. That being 
so, this case comes within the purview of the ruling of this 
Court in Lajja Prasad and others v. Debi Prasad and another, 
(3), In that case it was held that a person having a right 
of pre-emption does-not lose it by refusing to purchase the 


_property at the price at which it was offered to him, because 


he believes that such price is in excess of the real price, where 
the belief is entertained and expressed in good faith. This 
case was followed in Amir Chand v. Ishar Das and others (2); 


(1) [1880] I. L. R., 3 All, 236, (2) [1882] A. W. N., 46, 
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Bholi Bibi and another v, Fatima Bibi and another (?) and 
in Karim Bakhsh v. Khuda Bakhsh (2). In accordance with 
these rulings we must hold that the plaintiff has not forfeited 
his right of pre-emption. Having regard, however, to the fact 
that he made untrue allegations in his plaint and deposition 
and also to the fact that the actual price has been found by 
the lower appellate court to be Rs. 1,500 we are of opinion 
that he must bear the costs of the litigation. 


We accordingly allow the appeal and decree the plaintiff's 
claim for pre-emption conditional upon his paying Rs. 1,500 
within two months from thedate. In any event the plaintiff 
must pay the costs of the respondents in all courts. If the 
plaintiff fails to pay the purchase money and the costs - within 
the time fixed, the suit will stand dismissed. 


S. M. Appeal decreed. 
(1) [1882] A W. N., 137. (2) [1894] I. L. R, 16 All, 247. — 


KING-EMPEROR 
Versus 
. SAHEB DIN. * 


Transfer of territory—Order of the Appellate Court directing retrial— 
passed after Benares State was formed—whether valid, 


- The Sessions Judge of Mirzapur heard an appeal from the decision of 
the Deputy Superintendent of the Family Domains of the Maharaja of 
Benares, on the 31st March, 1911, and delivered judgment on the 3rd April 
directing retrial on another charge. The Benares State came into 
existence on the 13th April, 1911. The Sessions Judge made a reference to 
the High Court on a subsequent date recommending that his order of 
the 3rd April, 1911, be set aside as passed without jurisdiction and the 
conviction and sentence of the Magistrate restored. Held that the order 
passed by the Sessions Judge on the 3rd April, was a valid order and 
passed with jurisdiction. 


CRIMINAL REFERENCE made by W. R. G. Moir, Esq, 
Sessions Judge of Mirzapur. 
No one appeared for the Crown. 
Satya Chander Mukerji, for the opposite party, 
© Cr. Ref. No. 153 of 1911. 
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The following judgment was delivered by 

TUDBALL,. J—One Saheb Din was convicted by a 
Magistrate on charges under section 480, Indian Penal Code. 
He appealed to the Sessions Court at Mirzapur. The 
appeal was heard on the 31st of March, and on the 3rd 
of April the Sessions Judge passed orders, setting aside 
the -conviction and sentence and directing the appellant 
to be committed on a charge under section 477A, Indian - 
Penal Code. On the īst of April, 1911, the Benares 
State came into existence and on the roth of April 
the Sessions Judge being of opinion that his order of 
the 3rd of April was without jurisdiction and null and 
void, passed an order to the effect that the appel- 
lant must be replaced in jail under the sentence imposed 
on him by the Magistrate and made a reference to this Court 
with a recommendation that the order ofthe 3rd of April 
should be declared to be null and void and that the peti- 
tioner’s appeal should be returned to the appellant to be 
presented to some court in the Benares State, In view 
of the decision of this Court in Criminal Revision No. 148 
of 1911, it is quite clear that the order of the Sessions Judge 
of the 3rd of April is a perfectly valid order and that it was 
passed with jurisdiction, and must be carried out. The 
record will therefore be returned to the Sessions Judge. The 
accused will remain in the lock-up unless he furnishes bail 
as directed by the PRESS Judge, 

| Record returned, 
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MULUA 
VErSUS 
SHEORAJ SINGH AND OTHERS. * 
Criminal Procedure Code (Act V of 1898), section 256—Object aud scope— 
t Recall’, meaning of. 


The word ‘recall’? used in section 256 of the Code of Criminal 
Procedure does not mean‘ re-summon.? Cross-examination is intended 
for testing the accuracy and credibility of witnesses, not for building up 
a.case for the defence, and the witnesses should, then and there, after 
cross-examination and re-examination, have been discharged. Then 
should follow the evidence of the remaining witnesses for the prosecution 
who should then and there be cross-examined . and re-examined and 
discharged. The moment the stage has been reached when there is 
ground for presuming that an accused has committed an offence triable 
under Chapter XXI, the examination of the accused should be taken 
up and the charge sheet drawn up. After this the accused should be 
called upon to enter upon his defence and produce his witnesses. 

CRIMINAL REVISION against the order of M. Makhdum 


Husain, Magistrate, First Class of Moradabad. 
The parties were not represented. 


_ The following order was passed, calling upon the Magis- 
trate to explain certain irregularities, by 


Knox, J.—Let the learned Magistrate explain why, when 
the pleader for the defence had taken from the court two days’ 
grace to cross-examine the witnesses for the prosecution on 
the 28th June, 1910, and apparently did cross-examine them on 
the 1st of July, 1910, he allowed the witnesses for the prosecu- 
tion to be still further harassed by being sent for on the 18th 
‘July, 1910, I find that when they did come on the 18th July, 
the pleader cross-examined the complainant, but refused to 
cross-examine the prosecution witnesses. The learned Magis- 
trate ought by this time to be aware that the interest of the 
witnesses should be as much his care as any other party 
in the case. 

Maytstrate’s Explanation. 


With reference to the Hon’ble High Court's orders, dated 
16th February, 1911, in the case of Mulua v, Sheoray Singh and 
© Cr, Rev. No. 733 of 1910. 
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others, | have the honour to report that the cross-examination 
of the witnesses on the Ist July, 1910, was before the charge 
was framed against the accused persons. In this case charge 
under sections 452 and 384, Indian Penal Code, was framed 
and read to them on the 4th July, 1910, and they were called 
upon to enter on their de‘ence. On the 5th July, 1910, the 
accused persons presented an application for the summoning 
of the defence witnesses and recalling the prosecution 
witnesses fora further cross-examination. This application 
was granted under section 256, Criminal Procedure Code, as I 
thought I was not justified to refuse it on the ground that 
the prosecution witnesses had already been cross-examined 
before the framing of the charge. 

The following order was passed by 

KNOX, J.—Read explanation furnished by the learned 
Magistrate. The Magistrate will find that he might have 
avoided the difficulties into which he put the witnesses for 
the prosecution if he had carefully followed the provisions of 
the Criminal Procedure Code. The case was apparently 
placed before the court on the 28th of June and the Magis- 
trate very properly heard the complainant and took all the 
evidence produced in support of the prosecution. This 
appears tohave occupied the 28th and the 2gth of June. I 
do not know whether the witnesses for the prosecution ex- 
amined on the 28th were permitted to return to their homes, 
We will presume that this was not done and that the 
Magistrate with an eye upon the provisions of section 256 
retained them in attendance, By the 29th of June, the Magis- 
trate had ground for presuming that the accused ` had 


‘committed an offence triable under Chapter XXI. He should 


at once have gone on to examine the accused and to draw up 
a charge. Had he done this on the 29th, the witnesses for 
the prosecution whose evidence had been taken could have 
been recalled. The word ‘recall’ is very significant and does 
not mean re-summon. The grace given of two days for cross- 
‘examination was a distinct mistake and should be avoided in 
future. Ifthe pleader for the defence who had heard the 
evidence in chief is not prepared to cross-examine then and 
there after the charge sheet had been drawn up, he hardly 
deserves the name and: rank of pleader. Cross-examination 
is intended for testing the accuracy and credibility of the 
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witnesses, not for building up a case for the defence, and the 
witnesses should then and there after cross“and_ re-examina- 
tion have been discharged and they would have been discharg- 
ed with a minimum of inconvenience. Then should follow 
the evidence of the remaining witnesses for the prosecution 
who should then and. there be cross-examined and re-examin- 
ed and discharged. After this the accused should be called 
upon to enter upon his defence and produce his evidence, 
If the Magistrate will only study the charge introduced in the 
law by section 256 and the observations of the select committee 
„upon this section, he will find that the framers of the Code 
so far from intending that the accused should .be allowed to 
re-summon and cross-examine witnesses, did their very 
utmost to avoid such harassing procedure. The moment the 
stage has been reached when there is ground for presuming 
that an accused has committed an offence triable under 
Chapter X XI is the critical moment at which the examination 
of the accused should be taken and the charge sheet drawn 
up. The Magistrate has adopted the old fashioned and 
exploded procedure of taking the whole case for the prosecu- 
tion and then drawing up the charge. Let the record be 
returned. 


! Record returned, 
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DASONDHAY AND OTHERS 
VETSUS 


MUHAMMAD ABU NASAR AND OTHERS.*.- 


Civil Procedure Code (Act XIV of 1852), section 539, Civil Procedure 
Code (Act V of 1908), section 92—Wakf—4A lrenation of such property— 
Suit fo set aside such alienation and declaration that ee: ts 
wakf— Right to sue. 

Held that a suit by two Mahomedans for a declaration that a certain 
property is wak/ and to set aside the alienation of such property by the ° 
persons in charge thereof is not a suit contemplated by section 539 of the 
Code of Civil Procedure, 1882, and is maintvinable without permission 
obtained under section 30 of that Code. 

Muhammad Abdulla Khan v. Kallu, I. .R., 21 All, 187, Jamal- 
uddin v. Mujtaba, I. L. R., 35 All, 631, Kazi v. Sagun, I. L. R., 24 Bom., 
170, followed. 

, SECOND APPEAL from a decree of E. O. E. Leggatt, Esq., 
District Judge of Saharanpur, affirming a decree of Shaikh 
Maula Bakhsh, Subordinate Judge of Saharanpur. 

Suit for possession and declaration. 

The facts of this case are as follows :— 

A certain piece of land in village Gangoli, district Saharan- 
pur, measuring 3 bighas and Io biswas, was alleged by the 
plaintiffs to be part of an endowment comprising a mosque, a 
grave-yard, /aķġra (fakiy’s stand) and a shrine of one Hazrat 
Abdulla Nekmard. The Mahomedan defendants and their 
ancestor, Haji Shah, were mujawars, attendants who received 
apart of the offerings at the shrine but had no right of 
transfer, They held the property subject to the will of the 
plaintiffs and other Mahomedans, and the superintendence 
of the property was in the hands of the plaintiffs and their 
ancestors, Defendants Nos. 1 to 3—the Mahomedan defen- 
dants, had sold to defendants Nos. 4 to 7—the Hindu defen- 
dants—a portion of the land alleging it to be their property, 
and plaintiffs therefore brought the present suit stating that the 
sale had been made at the instigation of the Hindus of the 
village, who had claimed the mosque as a temple on two 
previous occasions in 1844 and 1861, and had raised a dispute 
in consequence of which there had been both civil and crimi- 

* 5. A, No. 1031 of 1910, 
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nal litigation, and that both times the mosque had been held 
to be wakf property, and all the Mahomedans of the village 
had a right to use the shrine, the mosque, the grave-yard, the 
řakja and the land attached for upkeep and maintenance for 


the performance of their religious ceremonies and the burial 
of their dead. 


The defence set up by the Mahomedan defendants was 
that the tomb on the land was that of their ancestor Abdulla 
Nekmard, and that it as well as the land which surrounded 
it was their private property of which they held possession as 
owners, There might be a few graves on the plot, but they 
were of their ancestors only. It was not a public grave-yard, 
the defendants having long had their houses on the land, and 
having let out parts ofthe land itself. They further alleged 
that the suit had been instituted by Abu Nasar at the insti- 


gation of some of the other plaintiffs, Kallu, Abul Hasan and- 


Ghissa, whom one of the defendants Imam-ud-din had present- 
ed for assault and criminal trespass, and that the plaintiffs, if 
they had any cause of action, should bring a suit under section 
539 of the Code of Civil Procedure. Defendants Nos. 4 to 7 
supported this written statement. 


_ It was held by the court of first instance that the property 
was wakf, that the plaintiffs had held possession within twelve 
years preceding the suit, and that the defendants had acted 
prior to this litigation as trustees only and that their alienation 
was not dona fide. He consequently decreed the suit. 


The lower appellate court was of opinion that possession 
had not been proved by the plaintiffs, but that they had a 
right to sue as members of the Mahomedan community, 
and it upheld the decree. 


Defendants appealed. 


Nihal Chand ( for Satish Chandra Banerji, for the Ha 
lants. ` 


The wajib-ul-ars and the other documents in the-case had 
not beeri interpreted correctly by the courts below: As a 
proper construction they showed that the property was trans- 
ferable, and appellants had acquired a valid title therein. 
Plaintiffs were not entitled to-a decrée for possession, as pos- 
session had not been shown, and they had no cayse of action, 
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The ‘proper remedy of the plaintiff lay in a suit under section 
539 of the Code of Civil Procedure; 


Abdul Raoof, for the respondents. 


Defendants were not mufawallis and were as much tres- 
passers as any body. “Every Mahomedan of the locality 
had a right to prevent the deterioration of the wakf property. 
The plaintiffs had a right to sue as zemindars and as members 
of the public. l 

Zafaryab Ali and others y, Bakhtawar Singh, [1883] L L. R, 5 AlL, 
497. ` l ' l l 
Jawahra v. Akbar Husain, [1884] I. L. R, 7 All, 173, F. B. 

[K ARAMAT HUSAIN, J—There will be a multiplicity of 
suits, as no suit will be res-judicata against the defendants 
unless all Mahomedans in the world are exhausted. | 


The right was confined to the local Mahomedans, Plain- 
tiffs had a right of prayer in the mosque, and therefore 
they were interested in its protection and maintenance. 


[KARAMAT HUSAIN, J.—That was the business of the 


. trustees, who would be held responsible. 


` There were no trustees in this case, The muyawars were 
mere trespassers, 

[KARAMAT HUSAIN, J.—Then you should apply for the 
appointment of mutawallss,] 

The cause of action arose on the sale of the property. 

Kast Hassan v. Sagun Balkrishna and others, [1899] I. L. R, 24 Bom., 

170. . : 
ia ae Abdulla Khan v. Kallu, [1899] I. L. R, 21 All, 187, 
referred to. 

Satish Chandra Banerji, in reply. Section 539 was amend- 
ed in 1888, and a large number of cases were overruled. 
Plaintiffs had no cause of action, They could not bring a 
suit for possession merely because they possessed a right of 
entry. 

Plaintiffs were not prevented from exercising their right of 
entry. Section 30 of the Civil Procedure Code also applied. 
Declaration was purely a discretionary remedy in this case, 
There was no interference with the rights of any body by the 
sale. He referred to 

Amir Ali’s Mahomedan Law, P. 545-9. 

Amir Alj and Woodroffe, C. P. C. page 365. 
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CHAMIER, J.—This was a suit by the respondents who are 
some of the Muhammadan residents of Kasba Gangoli in 
Saharanpur district for a declaration that 3 bighas odd of 
land situated in the Kasba was wakf property, that certain 
sale deeds executed by the Muhammadan appellants in 
favour of the Hindu appellants were invalid, for possession of 
the property alienated, and for other reliefs. The respond- 
ents’ case was and is that in the Kasba in question there has 
for a very long time been a shrine dedicated to one Abdulla 
Nekmard, a mosque, grave-yard, a ¢aéza, and various build- 
ings, that the land and:all the buildings thereon are waif, 
that all the Muhammadans of the Kasba have a right to use 
the shrine, mosque, grave-yard, and ¢a#ia, and that the land 
which has been alienated was originally made wakf for the 
purpose of providing for the expenses of the mosque and 
takia. The respondents alleged that the Muhammadan 
appellants were #smusawars attached to the mosque and 
fakia. The appellants pleaded that the Mubammadan 
appellants were owners of the property -which they had 
alienated. The first court found that the land and buildings 
were all wakf; that the transfers which had been made were 
invalid ; that section 539 of the Code ot Civil Procedure which 
was in force at the time the suit was brought, did not bar the 
suit and it decreed’ the claim. Its decision was confirmed 
on appeal by the District Judge who held that the property 
was wakf and that the suit was not barred by limitation. 
The first question for decision in this second appeal is, whether 
there is evidence to support the finding that the property 


is wakf. The District Judge rests his decision principally 


upon documentary evidence which begins with a Goshwara 
Khataunt prepared under Regulation IX of 1833 and ends 
with certain public documents, dated as recently as. 1897. 
We think that it is unnecessary to detail these documents, 
In our opinion they fully justify the conclusion of the learn- 
ed Judge that the property was made wakf many years ago, 
and has been treated as such until recently, and that the 
Muhammadan defendants are no more than Mujawazrs, al- 
though they in fact claim to be the proprietors of the property. 
The 13th ground of appeal to the District Judge was that the 
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suit was barred by section 539 of the Code of Civil Procedure. 
The learned. Judge notes in the course of his judgment 
that this ground of appeal was definitely dropped and the 
point was not taken in the memorandum of appeal: to this 
Court, but the question was raised in the course of the 
argument, and we think we are bound to take notice of 
it, It seems to me quite clear that the suit is not one of the 
kind or kinds contemplated by section 539 of the Code of 
1882 or section 92 of the present Code of Civil Procedure. 
But if it is not a suit of the kind contemplated by those 
sections the question arises whether the plaintiffs-respondents 
have any right to maintain the suit. Itis quite clear that 
all the Muhammadan residents of the Kasba could have 
joined in a suit of this description to protect the wakf 
property, and that if the respondents had obtained the leave 
of the court under section 30 of the Code, they could have 
maintained the suit on behalf of the Muhammadan commu- 
nity. l 

They’ did not attempt to obtain permission of the court, 
but in view of the fact that no objection on the ground 
of the absence of such permission was taken to a. suit, either 
in the court of first instance or in the lower appellate court, 
and to the fact that the objection based upon section 539 
of the Code of 1882 was dropped in the lower appellate 
court, we think that it would be wrong to dismiss ‘the 
suiton the ground that permission of the court was not 
obtained under section 30 of the Code. Ït seems that 
according to the decisions in Mukammad Abdullah Khan 
and another v. Kallu and another (1), Jamal .Uddin v, 
Mujtaba Husain and others (°), and Kasi Hassan and others 
v. Sagun Balkrishna and others (3) the respondents 
entitled to maintain the suit themselyes without reference to 


the provisions of section 30 of the Code.. In either view, there- 


fore, we must hold that the suit is maintainable. It. seems 
to us, however, that whether the respondents are regard- 
ed as suing for themselvés or on behalf of the whole 
Muhammedan community of the Kasba, they are not 
entitled to a decree for possession of the property, They are 
entitled only to a declaration that the transfers, mentioned. 
in the first prayer fot relief are invalid on’ the ground that 

(1) [1899] L L. R., 21 All, 187. (2) [1903] L L. R. 35 AIL; 631. 

(3) [1899] L. R,, 24 Bom., p. 170, 


are 
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the property is wakf. In this view it is unnecessary- to 
consider the question which was’ raised in the court’ below 
as to whether the plaintiffs-respondents were at any time 
in possession.of thé property. OO 


For the above reasons we allow the appeal in part and 
in lieu of the decree for possession of the property we 
declare that the transfers made by the Muhammadan defend- 
ants in favour ofthe Hindu defendants are invalid. As the 
appeal has in substance failed and the point on which the 
decree has been modified was not taken in the grounds of 
appeal, we direct that the appellants pay the costs of the 
respondents, : 


S.A, Pi Appeal dismissed, 
/ 


DWARKA PRASAD 


VErsus 
BRIJ MOHAN LAL. * 


Civil Procedure Code (Act V of 1908), Order V, Rules 1 5-23—Practice— 
Issue of summons—Summons transmitted for service to court having 
jurisdiction in the place where defendant resides — Question of suffici- 
ency or insufficiency to be determined by court issuing summons. 

When a summons is sent for service to be effected, to a court having 
jurisdiction in the place where the defendant resides, by another - court, 
it is ordinarily for the court to which such summons is sent for service to 
determine whether the service is sufficient or not. There “may, however, 
be cases in which the court originally issuing the summons may find it 
necessary to re-open the question of service and to decide them. 

Koma Nath Bural v. Guggodo Nandan Sen, I, L. R., 22 Cal., 889, 

‘dissented from. 

The provisions of Rules 15 to 23 discussed. 


FIRST APPFAL from an order of Babu Kalka Singh, Ad- 
ditional Subordinate Judge of Agra. l 


Fhe court below had decreed the suit er parte. The 


‘application of the defendant for restoration of the suit was 
dismissed. . . T 
=~ Defeñdant appealed. 

a iS ‘Sham Kishen Dar, for the appellant. 


Gulsari Lal, for the respondent, 
°F. A. F. O. No. 15 of 1911. 
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The judgment of the Court was delivered by 

KNOX, J.—This is an: appeal’ from an order passed. by 
the Additional Subordinate Judge of Agra, rejecting an 
application ‘made to him under Order 9, Rule 13.0f the Code 
of-Civil Procedure, The applicant had in his petition alleged 
that the summons in the original case had not been daly 
served upon him. We find on looking at the record. that 
the Additional Subordinate Judge of Agra had issued a 
summons to the Munsif of Muttra for service on Dwarka 
Prasad, on the 9th of April, 1910. 

The date fixed for hearing was the roth of May, IQTO. 
A process server subordinate to the Munsif's court at 
Muttra went to the village where Dwarka Prasad was 
supposed to be residing. He made a return of the process on 
the 20th of April and in that return he said that he had effect- 
ed substituted service under Order 5, Rule 17. The Munsif 
of Muttra examined the process server on oath touching his 
proceedings and declared that summons had not been duly 
served, With this declaration he ordered the summons to 
be returned to the Additional Subordinate Judge of Agra. 
No further steps appearto have been taken before thé 
day appointed for hearing. On the’day fixed for hearing 
the Additional Subordinate Judge took up the case and 
came to the conclusion, upon what grounds one cannot tell, 
that service upon Dwarka Prasad had been properly made. 
He therefore gave a decree er parte against Dwarka Prasad. 
In the appeal from the order dismissing the application for 


re-hearing the appellant takes the plea that the summons 


was not duly served upon the appellant, and that he had 
no notice of the suit, ( 
It is contended that the return made by the Munsif of 


Muttra should be accepted as strong evidence that’ the 


summons was not duly served and that the view taken by 
the Munsif of Muttra was the right and proper view; ‘inas- 
much as the serving officer’s report shows that, Dwarka 
Prasad was not atthe time of the service present in- the 
village and that there was no one authorised to receive 
summons on his behalf. Our attention was also drawn to 
the fact that there was evidence to show that. Dwarka Prasad 
Hae not been to this ee lor a Bios or more, >and that the 
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plaintiff himself. admitted that Dwarka Prasad had not been 
to the village for four months preceding the service. On the 
other hand it is contended before us that the Additional 
Subordinate Judge was the proper court to say whether the 
service was properly effected or not, and reliance was placed 
in support of this contention on Roma Nath Bural v, 
Guggodo Nandan Sen ('). The procedure regarding service of 
summons is to be found in Order 5, Rules 15 to 23 ofthe Code 
of Civil Procedure. Rule 21 lays down that the summons 
may be sent by the court from which it is issued to any court 
which has jurisdiction over the place where the defendant 
resides, : The court receiving the summons is directed by 
Rule 23 to proceed as if the summons. had been issued by 
that court and shall then, by which we understand when the 
proceedings authorised have been taken, return the summons 
to the court by which it was issued together with the pro- 
ceedings, if any, with regard thereto. The method which 
the court has to adopt i in serving processes is governed by the 


‘rules contained-in Order 5, and also such rules as may from 


time to time be laid down by this court. In accordance with 
those rules the processes are to be entered in a register kept 
for the purpose and made over to the process server. The 
process server should carry out service, if possible, in one of 
the methods prescribed by Rule 16 or Rule 17. In the present 
case he appears to have endeavoured to effect service under 
Rule 16, and as that was impossible, to have adopted the 
procedure prescribed by Rule 17. There is no doubt that he 
was in error regarding the house, upon the outer door of which 
he affixed the copy of the summons, . It was not the house 
in which the defendant ordinarily resided at that time. But 
apart from this error his procedure was according to the 
rule, He returned the process to the court from which he 
had received the summons with the report of service endors- 
ed thereon, The Munsif of Muttra upon the return of the 
summons together with the affidavit of the serving officer 


went on under Rule 19 to endorse a declaration to the effect | 


that the summons had not been duly served. Appendix B, 


‘Form No. 10, which provides for cases in which a summons 


for another court is to be returned, shows that the procedure 
of the Munsif was correct. Obviously he is the person who 
~~" " “Gy [1895] I. L. R., 22 Cal., pata 
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isin the best position to decide whether the process has- 
been duly served or not. The process server is attached to 
his court and he should be far better able to judge how far 
he is or is not telling the truth than a court situate miles 
away and in whose presence the evidence regarding the 
service of process is not and cannot with proper regard to 
convenience be taken. Seeing that in this case the Munsif of 
Muttra acting with the powers given him by Rules 23 and 19 
had certified that the process had not been duly served, it 
was a very serious step for the Additional Subordinate Judge 
of Agra without apparently any other evidence before 
him to overrule this certificate and to declare that the 
process had been duly served. We are not prepared to say 
that there may not be cases in which the court originally 
issuing the summons may not find it necessary to re-open 
the question of service and to decide thereon, 


But such cases should be rare, and it appears to us that 
under such circumstances the court issuing the process should 
Only act upon good and strong evidence which comes or is 
brought to its notice. Order 5, Rule 23 directs that the court 
upon receipt of the process from anether court shall proceed 
as if it had full power to carry out the procedure laid down 
in Rule 23. We see no reason why such procedure should 
be limited to all, but the last sentence of Rule 19 and why 
we should read into Rule 19 that only the court issuing the 
process is the court that can declare that the summons has 
been duly served. Itis easy to conceive that sucha view 
of Rule 19 may easily lead to unnecessary and round about 
procedure. If the contention were sound, it would mean | 
that the court receiving the summons may upon hearing 
the affidavit of the process server come to the conclu- 
sion that it is the duty of the process server to return 
to the village and make further search or that when. a 
process server has wrongly omitted to effect substituted 
service under Rule 17 to order the process server to go 
back and effect such substituted service. But whatever 
its opinion, it would not be able to issue the necessary 
orders but would have to leave the orders to the court 
issuing the summons. No advantage is gained by returning 
the summons to the issuing court and then having it sent 
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back by the issuing court to the second’ court to carry out 
a procedure of this kind.’ With due- respect to the view 
taken in Roma Nath Bural v. Guggodo Nandan Sen(), we are 
not prepared to follow what is therein laid ‘down. In the 
present case we are satisfied that the Munsif of Muttra took 
the right view that the service had not been sufficient, it 
follows therefore that under Order 9, Rule 13, Dwarka Prasad 
was entitled to have the er parte order decree set aside and 
the case re-heard. We allow the appeal, set aside the order 
appealed from-and direct the Additional Subordinate Judge 
to re-admit the case upon the file of pending cases and dispose 
of it according to om Costs here and hitherto will abide 
the event: 


Appeal decreed, 
(1) . [1895] I. L. R., 22 Cal, 889. 
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W. K. PORTER AND oOTHERS.* 


Companies Act (VI of 1882), section 169—Practice—Compantes— Winding 

2 up— Notice of appeal— Limitation. 

„Section 169 of the. Indian Companies Act, while allowing appeals 
from any order or decision i in-the matter of winding up of a company, 
provides further that no appeal will be heard unless notice of the same is 
given within three weeks after the order complained of has been made in 
the manner in which notices of appeal are ordinarily given under the 
Code of Civil Procedure unless such time is extended by the Court of 
Appeal «© -> B o g 

‘The presentation of the memorandum of appeal within. three weeks of 
the order complained.of will not save limitation, if the notice of the appeal 
has been given after three weeks from the said order., 


FIRST APPEAL from, an order of ‘A, Subonadiere, Esq., 
District Judge of Aligarh, 

ose ne up.a company. 
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The material facts were as follows :—. pai 


On 3rd December, 1910, an order was passed directing a: 
company to be wound up. That order was duly notified in 
the Gasette. Certain share-holders thereafter applied to the 
Judge on 7th February, 1911, to reconsider and revoke the 
order, ón the ground that they had no notice, and no oppor- 
tunity was given to them to put forward their objections. 
The application was refused by an order of the same date. 
On 25th February, 1911, they filed an appeal purporting to 
be from this order but mainly directed against the validity of 
the order for winding up. At the time of filing -the appeal 
in the High Court an order was prayed for and obtained 
directing notices of filing the appeal to issue under section 
169 of the Companies Act. There was no prayer and no 
order extending time for service of these notices. The 
notices were not served till the 25th March, torr. On the 
appeal coming up for hearing. 


The official liquidator, W. K. Porter, respondent, took 
a preliminary objection to the hearing of the appeal :— 
Although the appeal is, on the face of it, from the order 
rejecting the application for re-hearing, asa matter of fact, the 
grounds are directed against the validity of the order of 
3rd December, directing the company to be wound up. The 
latter order, not having been appealed against within three 
weeks from its date, as required by section 169 of the 
Companies Act, has become final, and no appeal ‘calling’ that 
order in question can now be heard. Again, from whichever 
order the appeal may be deemed to be, notice of it was not 
served within three weeks from the date of the order. The 
words “notice is given” in section 169 mean “ notice is 
served ;” and the section contemplates that the appeal should 
be properly filed and notice thereof be served within three 
weeks from the date of the order appealed against, unless the’ 
time is extended by the Court of Appeal. The case of 

R. Wally. J. E. Howard, [1899] I. L. R., 18 All., 215, 

isan authority for this. In that case the notices were not 
served till the 7th June,.1894, and it was held that the notices 
were not given till that date. 


It was open to the appellants to pray for an extension of 
time under section 169, but they did not do so. The require- 


VOL.. VITL] HIGH COURT. "h21 


ments of the section -are not fulfilled by obtaining an order, 
within three weeks, directing notices to issue. 

ley Bahadur Sapru, for the appellants, in reply to 
the preliminary objection:—The appellants had no notice 
of the order of 3rd December, and so could not appeal within 
3 weeks of that date. A party must have notice of an order 
before he can appeal from it. 

- + [KNox, J.—The publication of the order in the Gasette 
of the roth December was, at all events, notice enough. | 

[PIGGOTT, J.—And the appellants do not say when they 
got notice of the order, and whether thereafter they came 
promptly i in court. ]: 

At all events we have a deni of appeal against the order 
of 7th February; for; under section 169 there is an appeal 
from any order passed in the course of the winding up. 

"Then; as to the question of notice. Section 169 does not 
koets lay down that notice is to be served within 3 weeks. 
Had that been the intention of the Legislature, it would have 
_ distinctly said so, Section 169 says that notice is to be griven 
within 3-weeks, If that be held tantamount to service of 

“notice; then great hardship will result; for, in the majority 
of cases, even -with the greatest promptitude on the appellant’s 
‘part notice.may not be served within the prescribed time on 
respondents, share-holders, living in different parts of the 
‘country, All thatthe appellant can dois to get an order 
within time for the issue of notices; he can have no hand in 
_the'service of those notices, It is suticient compliance with 
the ae of the section if notices are “ordered to be 
given” within the prescribed time. The cases do not lay 
down that “given”- means “served.” In the case in |. L. R. 
"18 All., the order which could be appealed against was -that 
of 30th April, 1894 ; and.the appeal was filed on 2nd June, 
-1894.' There the appeal itself was filed more than 3 weeks 
after the date of the order complained of; and it was not 
necessary to decide any-other point. The present question 
‘did not, therefore, arise in that case. In the case of: 
;.. Lakshuitnarasayya v. Venkanna, [1901] 1. L. R., 25 Mad., 576, > 
there are some observations in my favour at p. 579 of- the 
sreport,.although. the point was not expressly decided, He 
-further cited ; 8 
---Ramanappa v: The Oficial Liquidator, & , [1899] L L. R., 22 Mad. 
- 291. 
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Lallah v. The Official Liquidator, [1897] 1. L R., 4 Cal., 704. 

I now pray for extension of time, i 

The judgment of the Court was delivered by 

KNOx, J.—The appeal before us is on the face of it an 
appeal against the order of the District Judge, dated the 7th 
of February, 1911. The order in question is an order refusing 
to revoke an order passed by him on 3rd of December, 1910, 
which order was for winding up of the company known as 
Shri Baldeo Mills Company, Limited, Hathras. A preliminary 
objection is taken by the Official Liquidator to the hearing 
of this appeal on the ground that the appeal is time-barred. 
The objection sets out two grounds on which the plea of 
limitation is pressed. The first is that the order winding up 
the company was passed on the 3rd of December, 1910, and 
has become final. Section 169 of the Indian Companies Act, 
while allowing appeals from any order or decision in the matter 
of winding up of a company provides further that no appeal 
will be heard unless notice of the same is given within three 
weeks after the order complained of has been made in the 
manner in which notices of appeal are ordinarily given under 
the Code of Civil Procedure unless such time is extended by 
the court of appeal; and, 2ndly, even if the appeal be taken 
to be against the order, dated the 7th of February, 1911, itis 
still out of time. The memorandum of appeal was presented 
within three weeks from the 7th February, 1911, but notice 
was not given until long after three weeks had passed. In 
our opinion the preliminary objection is a good one and 
prevails. We were referred to several cases by the learned 
Advocate for the appellants, namely, Ramanappa v. The Official 
Liquidator, Bellary Brucepetia Stock and Loan Transacting 
Company Limited (1), Lakshmi Narasayya Setti v. Venkanna 
Setti (3), R. Walt v. J. E. Howard (3), Lallah v. The Official 
Liquidator (*). We have considered all these cases, and in 
our opinion the position taken upin all these cases are against 
the appellants. The appeal is beyond time and is dismissed 
with costs. Separate sets of costs will be allowed in case of 
the Official Liquidator, respondents Nos. 4 and 5 and respon; 
dent No. 33. 

BK. AL Appeal dismissed, 
(1) [1898] I. L. R., 22 Mad,, 291. (2, [rgor} 1. L. R., 25 Mad., 576, 
(3). [1876] I. L. R., 18 AlL, 215. (4) [1897] l L. Ra 4 Cal, 704. 
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-TUNDA MAL AND OTHERS.* a 
Hindu ‘Law—Joint Jamily property—Separate property—-Onus of proof mies aes 
—Nucleus—FPresumption, ` KARAMAT 
HUSAIN, J. 


It 7 necessary to establish the existence of a nucleus of joint family CHAMIER, J. 
property before the property in the possession of any one member, can be 
presumed to be joint family property. There is no presumption that a 
Hindu family has any joint property. Taruck Chunder v. Joodhesteer, 
19 W. R., 178, not followed: Joolji v. Gokul Das, I. L. R., 8 Bom., 154. 
Toolsey v: Premji, I. L. R., 13 Bom, 61. Dwairka Prasad v. Jamna Das, 
13. Bom., L. R, 133, followed. Lal Bahadur v. Kanhya Lal, I. L. Ry 
29 All., 24d P. C., referred to. 

. SECOND APPEAL from a decree of H. M. Smith, Esq., 
Additional Judge of Aligarh, reversing a decree of Babu 
Kunwar Sen, Munsif of Bulandshahr. 


Suit for declaration that the house was the joint propery 
of Gulab Rai and. Dal Chand. 

The facts are fully set out in the-.judgment of CHAMIER, J, 
and in'the referring order of TUDBALL, J. 


The court of first instance decreed the suit. The lower 
appellate court dismissed it, holding that it was for the 
plaintiff to prove that the house’ had been acquired with 
ancestral funds, 


Plaintiff appealed. 


The case was referred to a Bench of two Judges by the 
following order of 


_ TUDBALL, J.—The facts of this case as held by the court 
below are as follows :— 

': Inthe year 1879 there was a joint Hindu family consisting 
of Hulas Rai and his two sons, Dal Chand and .Gulab Rai. 
Dal Chand was then a minor of some-8 or 9 years of age. 
Gulab Rai was an adult. The family home was at Daulat- 
garh, a village in the Bulandshahr district. 

-Gulab Rai -purchased a house in that year, situated in the 


town of Bulandshahr. 
I e S, A. No, 974 of 1910. 
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There is no evidence to show that at that time there was 
any nucleus of family property or any family funds of any 
sort. 


The present plaintiff-appellant obtained a money decree 
against Gulab Rai and Dal Chand in recent years. Hulas Rai 
is dead. 


Gulab Rai executed a sale deed of the house in question 
in favour of the contending defendant, Tunda Mal. 


Plaintiff attached it in execution of his decree. 


Tunda Mal ‘objected on the ground that it belonged to 
him and it was released. 


Thereupon plaintiff brought this suit for a declaration 
that the house belonged to Gulab Rai and Dal Chand and was 
liable to attachment and sale in execution of his decree. In 
his plaint he merely alleged that Gulab Rai and Dal Chand 
were both owners of the home, without stating how or when 
they acquired it. He then mentioned the circumstances of 
the attachment and the Ouechans raised and the decision 
thereon. 


He then alleged that Gulab Rai had in order to defeat 
and defraud him executed a fictitious and collusive sale deed 
in favour of Tunda Mal without any consideration. 


Gulab Rai being dead on the date of institution of the suit, 
his daughter as made a defendant in his place. Tunda Mal 
defended the suit. 


He pleaded (1) that Gulab Rai alone was the owner of 
the house ; (2) that the sale was a don+ fide sale for considera- 


tion ; (3) that Dal Chand was separate from Gulab Rai. Both 
the courts held :— 


(1) That Gulab and Dal Chand were joint. 


(2) That the sale to Tunda Mal Was bona fide and for 
consideration. 


The Munsif, however, held that as Gai. and his brother 
were joint, the presumption was that the house was acquired 
from joint family funds, and therefore Gulab Rai alone had 
no power to sell it, it being joint family property. He there- 
fore held the sale to be invalid in law and decreed the claim. 


s 
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The lower appellate court; however, held that there being 
no evidence to show that Gulab Rai purchased the house out 
of joint family funds, the presumption was that he had acquir- 
ed it for himself, 

The Munsif relied on the decision in Ramray Rat v. Salik 
Rai (1), In this case the pleadings disclosed the fact that 
the family was possessed of property. 

The lower court relied on the ruling in Hem Nath Rat v. 
Janki Rat (#) in which it was held that to render property in 
the hands of members of a joint Hindu family joint property, 
the consideration for its purchase must have either proceeded 
out of ancestral funds or have heen produced out of the joint 
property or by joint labour; but neither of these alternatives 
is matter of legal presumption. It can only be brought to the 
cognisance of the court by evidence and he who wishes to 
establish it must produce that evidence. Both these two deci- 
sions were- given by Judges of this Court sitting singly. 


The case for the plaintiff-appellant as put forward now is 
that the family was joint and therefore presumably joint in 
estate as well as in food-and worship, -Accordingly the pre- 
sumption is that Gulab Rai acquired the house out of joint 
family funds. 


Admittedly there is no evidence whatsoever that in 1879 
there were any joint funds, The opposite party alleges separa- 
tion, It is urged on his behalf that there can be no presump- 
tion that the joint family possessed any funds at all. 


Mr. Justice AIKMAN in Ramraj Rai v. Salik Rai, ruled 
that it was not necessary. to show that the family was possessed 
of means, wherefrom the property might have been acquired, 
but the pleadings in that case disclosed the fact that the 
family was possessed of property. Herè they do not, and 
considering the state of the pleadings it seems to me hard to 
hold that the presumption is that this house was acquired out 
of family funds, It is neither admitted nor proved that there 
was any nucleus of family property. My attention has been 
called to certain rulings and decisions of the Calcutta High 
Court. In view of the conflict, however, between the two 
rulings of this Court mentioned above, I refer the matter to a 
Bench of two Judges. 


(1) [1899] A. W. N., 214. (2) [1905] A. W. N., 212, 
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Abdul Raoof, for the appellant, contended that the whole 
question in the appeal was whether the burden had been 
rightly laid upon the plaintif. The presumption of law in. 
the case of every Hindu family was that it was joint in food, 
worship and estate, so that the person who alleged the contrary 
was bound to prove it. The courts below had found that the. 
brothers lived jointly and the first court had further found | 
that there was some business carried on by the family ; 
therefore the defendant was bound to prove that the house 
was the exclusive property of Gulab Rai. 


[CHAMIER, J.: TUDBALL, J., says there is no evidence’ 
that the family possessed any property, Is there a presump- 
tion also that a joint Hindu family possesses property ?] 


The question was upon whom the onus would lie, The 
presumption being that a Hindu family was joint in estate, 
it was incumbent upon the defendant to prove that the house 
acquired as it has been when the family was joint was Gulab 
Rai’s exclusive property. The plaintiff was not bound to 
prove that there was a nucleus of property by means of which 
the house was acquired. He relied on. 

Taruck Chunder v. Joodhestees, [1873] 19 W. R., 178. 

Gobind Chunder v. Doorga Persaud, [1874] 22 W. R., 248. 

Jagmohan Das v. Allu Maria, [1894] I. L. R., 19 Bom., 338. 

Ram Raj v. Salik Rai, [1899] A. W. N., 214. 

He criticised the ruling of KNOX, J. in 

Hem Nath vy. Janki Rai, [1905] A. W. N., 212, l 
as being in conflict with the abəve cases, and háving over- 
looked the statement of the law contained in Mayres Hindu 
Law and Usage, 7th ed., p. 365, sectidn 290. 


Sarat Chandra Chaudhri (for J. N. Chaudri), for the 
respondent, Tunda Mall, argued that in every casé the 
plaintif must lay the foundation by stating proper facts. 
In the present case all that was alleged was that the two 
brothers were the owners of the house in suit, and the fact 
was denied by the- respondent who further alleged that the 
house was the self-acquired property of Gulab Rai. From 
this statement it would by no means follow that the house 
was joint property. The normal condition of every Hindu 
family was that it was joint, ze, it had not entered into a 
partition, but there was no presumption that such family 
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possessed property. Inorder to be joint property the consi- 
deration for its purchase must have proceeded either out of 
ancestral funds,or have been produced out of joint property 
or by joint labour, None of these could be presumed. In 
each one of the cases referred to by the other side it appeared 
from the pleadings that there was joint property, and conse- 
quently ozs was thrown on the party who-alleged separate 
acquisition, Further the case of 


Dhurm Das Pandey v. Shama Soondri, [1843], 3 M. I. A., 229, 


did not support the conclusion of COUCH, C, J., for in that 
case possession of property was admitted and was not pre- 
sumed, The single fact of living in commensality would not 
raise the presumption that the family possessed property. 
Dhianookdharee v. Gunput Lall, [1868] 10 W. R., 122. 
Khelut Chunder Ghose v. Koon] Lali Dhur, [1868] 10 W. R., 332. 
Musst. Soobhedhur v. Boloram, [1862] W. R. Sp. No. 57, F. B. 
[CHAMIER, J.—These rulings were disapproved by SIR 
RICHARD COUCH in 19 W. R. Ifit is a matter of presumption, 
it need not be pleaded. ] 


But the former two rulings were decisions of Division 
Benches, and the third was a Full Bench case. PONTIFEX, 
J„ in 12 B. L. R., 349, was inclined to hold that the plaintiff 
must prove that there was a nucleus of property. 

Dwarka Prasad v. Jamna Das, [1910] 13 Bom. L. R., 123. 

CHAMIER, J.—What is the authority for the proposition ? 
SARGENT, C. J., in 19 Bombay says, that the case in 19 W. R, 
has always been followed in Bombay]. ` . 

The case in 19 Bom., dealt with the question whether a 
succession certificate would be necessary for the realization 
of a ‘debt’ and must be limited to its peculiar facts. 

_. Mayne, Hindu Law and Usage, 7th edn., p. 367, section 291, 
wasalso relied upon. The finding in the present case was that 
there was no proof of the existence of ancestral funds, The 
suit must, therefore, fail. 

Abdul- Raoof, in reply, cited 

Kanhia Lal v. Debi Das, [1899] I. L- R., 22 All, 141.7 

[CHAMIER, J.—That case is in effect against you as it was 
admitted that the family was possessed.of property]. 

C. A, V, 
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The following judgment was delivered by 


CHAMIER, J.—The appellant having obtained a decree 
against two brothers, named Gulab Rai and Dal Chand at- 
tached a house in Bulandshahr, alleging that it was the pro- 
perty of the judgment-debtors, The respondent, Tunda 
Mal, objected on the ground that he had purchased the house 
from Gulab Rai who had been sole owner of it, 


The objection was allowed. The appellant then brought 
the present suit claiming a declaration that the house was the 
joint property of Gulab Rai and Dal Chand ; that the sale by 
Gulab Rai was consequently invalid, and that the house was 
liable to be attached in execution of the appellant’s decree. 
The first court decreed the claim, but the decision was 
reversed by the lower appellate court. 


It has been found that the house in question was pur- 
chased by Gulab Rai at a time when he was living in union 
with his father and brother. But there is no evidence that 
the family ever possessed any joint property. If there is a 
presumption that the house was joint family property and the 
burden of proof lies on respondent to prove that the house 
was the self-acquired property of Gulab Rai, the claim must 
be decreed, for the respondent has not attempted to prove 


that the house was acquired by Gulab Rai with his own 


funds. All that he has proved is that the house was acquir- 
ed in the name of Gulab Rai alone. On the question of 
the burden of proof the court below have differed. The first 
court followed the decision of AIKMAN, J., in Ramraj Rai 
v. Gulab Rat ('), The lower appellate court followed the 


decision of KNOX, J., in Hem Nath Rai v. Janki Rai (°), 


The point came before COUCH, C. J. and GLOVER, J., in the 
case of Taruck Chunder v. Joodesteer (3), SIRRICHARD COUCH 
observed that there had been a conflict of decisions in the 
Calcutta High Court which it was impossible to reconcile, He 


referred to the decisions of the Privy Council in Nee? Kristo 


Deb v. Beer Chunder Thakur (*), and Dhuri Das Pandey v, 
Shama Soondri Debie (5), as justifying the view that as every 
(1) [1889] A. W. N,, 214. (2) [1905] A. W N., 212. 
(3) [1873] 19 W. R., 178. (4) [1869] 12 M. I. A., 523. 
(5) [1843] 3 M. I, A, 229. 
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Hindu family was presumably joint in food, worship and 
estate if one member of the family was found to bein possession 
of property the presumption would be not that he was in posses- 
sion of itas separate property acquired by him but as member 
of a joint family. His judgment in the later case of Godind 
Chunder v, Durga Prasad ('), shows that his view was not 
accepted by other members of the court. In the case in 3 M. 
I. A. at p. 240, their Lordships of the Privy Council said :—“ It 
is allowed that this was a family who lived in commensality, 
eating together, and possessing joint property. It is allowed 
that they had some joint property, and there can be no doubt 
that under these circumstances the presumption of law is that 
all the property they were in possession of was joint property 
until it was shown by evidence that one member was posses- 
sed of separate property.” This passage has often been refer- 
red to as justifying the view that property found in possession of 
one member of a joint family cannot be presumed to be joint 
family property unless there is evidence that the family 
possessed some joint property. But COUCH, C. J, referring to 
this passage said, “Now with regard to what their Lordships 
gay as to the family being possessed of property........6.+ the 
rule that the possession of one of the joint owners is the 
possession of all would apply to this extent that if one of them 
was found to be in possession of any property, the presump- 
tion would be not that he was in possession of it as separate 
property acquired by him, but as a member of joint family.” 
It, seems to me that the passage cited from the judgment of 
their Lordships shows the necessity of proof that a family has 
some joint property, before it can be presumed that property 
held by any one member is joint family property. My 
view is supported by the judgment of MULICK, MELVILLE 
and KEMBALL, JJ. in Lakshman Mayaram v. Jamna 
Bai (#),in the course of which the passage in question and 
the decision of the Privy Council in Luximon Row v, Mullar 
Raw (8), are referred to as authorities for the proposition that 
when there is ancestral property by means of which 
other property may have been acquired, then it is for the 
party alleging self-acquisition to prove that it was acquired 
without any aid from the family estate. The necessity of 
(1) [1874] 22 W. R., 248. (2) [1882] I. L. R., 6 Bom., 225. 
(3) [1831] 2 Knapp, 60. 
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establishing the existence of a nucleus of joint family property 
before the property in possession of any one member can be 
presumed to be joint family property is recognised in the 
cases of Moolji Lilla v. Gokuldas Vallu (1) and Toolsey Das 


Ludha v. Premji Tricum Das (*),and Dwarka Prasad v. 


Jamna Das (*). The statement of SARGENT, C. J., in 
Jagmohan Das v, Allu Maria (4) that the decision in Taruck 
Chunder v, Joodeshteer (5), had always been followed by the . 
Bombay High Court cannot refer to the point now under 
consideration. In Kanhia Lal v. Debi Das (6) BLAIR and 
BURKITT, JJ., said :—“We hold that as the defendants set up 
their separate acquisition in a suit for the partition of a joint 
family, which admittedly was possessed as such of some 
property, the presumption of law was that the whole of the 
property of each individual belonged to the common stock.” 
This is in accordance with the view taken by the Bombay 
High Court. In the case of Lal Bahadur v. Kanhaiya Lal (*) 
the Privy Council said :—“It is admitted that Durga Prasad 
and his sons lived together as a joint Hindu family, and it is 
established that there was a considerable nucleus of an- 
cestral property in his hands after the partition (between 
Durga Prasad and his brothers.) The onus was, therefore, 
on the respondent to prove that his subsequently acquired 
property was his separate property.” Their Lordships thus 
recognised the necessity of establishing the existence of some 
joint property, before the property held by all the members 
could be presumed to be joint. In the case decided. by 
AIKMAN, J., mentioned above, there.was proof that the family 
possessed some property, that was sufficient to justify the pre- 
sumption which the plaintiff wished the court to make, and I 
do not understand why AIKMAN, J., went as far as he did. The 
text-books treat it as settled law that there is no presumption 
that a family has any joint property and that it cannot be 
presumed that property found in the possession of any one 

(1) [1883] I. L. R., 8 Bom., 154, 

(2) [1888] I. L. R., 13 Bom,, 61. 

(3) [1910] 13 Bom. L. R., 133. 

(4) [1894] I. L. R., 19 Bom., 338. 

(5) [1873] 19 W. R,, 178. 

(6) [1899] I. L. R., 22 All., 141. 

(7) [1906] I. L. R, 29 All., 244, 
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member is joint family property unless it is shown that the 
family as such possessed at least some property. See Ghose 
on Hindu-Law, 2nd edition p. 368, Mayne’s Hindu Law, 7th 
edition, pp. 364 and 368. The weight of authority is clearly 


in favour of the view stated in the text-books., 


For the above reasons I[ would dismiss this appeal with 
costs, 


KARAMAT HUSAIN, J.—I agree. 
By THE COURT.—Theappeal is dismissed with costs 
&. A. P, Appeal dismissed, 


JAGESHAR JATI AND ANOTHER 


VErSUS 


BINDESHRI PRASAD AND OTHERS.* 


Agra Tenancy Act (TI of 1901), section 22—Occupancy holding—Succes- 


ston—Illegitimate sons—Chela. 
Section 22, clause (2) of the Agra Tenancy Act clearly contemplates 
legitimate lineal descendants in the male line of descent. 


‘ffeld, therefore, that the defendants who were found to be the 
illegitimate sons of an occupancy tenant who was nota Sudra and who 
also alleged that they were his celas, were not entitled to succeed in 
either capacity. 

. SECOND APPEAL from a decree of G, A. Paterson, Esq., 
District Judge of Benares, confirming a decree of Pandit 


Mahesh Bal Dikchit, Assistant Collector, First Class, of . 


Benares, 


Gokul Prasad, for the appellants, 

Satish Chandra Banerji, for the respondents. 

The following judgment was delivered by 

BANERJI, J.—This appeal arises out of a suit brought by 
the plaintiffs, landholders, for the ejectment of the appellants, 
from a holding of which one Raghunath Jati was the 


occupancy tenant. He died about three years before the 
° S. A. No. 1271 of 1910, 
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institution of the suit, and after his death the defendants- 
appellants took possession of the holding. They allege that 


they are the sons and chelas of the deceased, and that th: 
holding has devolved on them. It is clear that having. 


regard to the provisions of section 22 of the Agra Tenancy 


Act they could not succeed to the holding in their capacity 
as chelas, They, however, claim to be the sons and lineal 
descendants of the deceased and, as such, they assert that 
they are entitled to succeed to the holding. It has been 
found that they are the sons of Raghunath Jati who wasan 
ascetic. The learned Judge has also found that it was 
not established that the mother of the appellants was married 
to Raghunath Jati and that they are therefore the illegitimate 
sons of the deceased. Raghunath Jati was, as I have said 
above, an ascetic Matkdhari. He was nota Sudra. At least 
it has not been established that he belonged to that caste, 
Therefore his illegitimate sons are not his heirs and could 
not succeed to his holding as such. Section 22, clause (a) 
of the Agra Tenancy Act clearly contemplates legitimate 
lineal descendant in the male line of descent. The defendants, 
therefore, are not entitled to the holding, and they have no 
right to remain in possession of it, as held by the courts below 
I accordingly dismiss the appeal with costs, 


Appeal dismissed, 
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TULSI RAM 


VErSUuS 
BABU AND OTHERS.* 


Hindu Law—Mitakshara—/oint Hindu family—Alienation by one 
member without the consent of a co-parcener—Legal necessity—Right 
of subsequently born co-parcener to impugn the transaction, 


A son cannot object to alienations validly made by his father before 
he was born or begotten, because he could only by birth obtain an 
interest in property which was then existing in his ancestor, and in order 
that the alienation should bind sons afterwards begotten it must be a 
valid and effectual alienation Hence wherea father in a. joint Hindu 
family transferred certain property, but his son did not consent to the 
alienation, Aela, that the alienation was not binding upon members born 
after the date of such transfer as the alienation having been made with- 
out the consent of one of the co-parceners existing at that date was 
invalid and ineffectual. 


APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice Sir GEORGE KNOX, confirming a 
decree of D. L. Johnston, Esq., Additional Judge of Meerut, 
who modified a decree of B. Kameshbwar Nath, Munsif of 


Kairana. 


Suit for sale on a mortgage. 


The mortgage deed was executed by Ram Sahai, who had 
two sons, Boli and Sundar, who were at the time joint with 
him. Boli attested the deed, and died subsequently, leaving two 
sons. The mortgagee sued after the death of Ram Sahai and 
Boli, and asked for a decree for sale against the mortgagors’ 
son and grandsons. The latter pleaded absence of legal 
necessity for the alienation which was also alleged to have 
been made without their consent. The court of first instance 
found that the transfer was made without legal necessity and 
without the consent of Sundar, but, as the grandsons had not 
been born at the time of the mortgage, the court decreed the 
claim against them. Upon appeal by the grandsons the 
lower appellate court upheld the finding regarding absence 


o L. P. A. No. goof 1910. | 
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of necessity, held that Boli was not estopped by reason of 
having attested the deed, and exempted the share of the 


appellants. 
Upon second appeal by the plaintif, the decree below 
was affirmed. The following judgment was delivered by 
KNOX, J.—This appeal is another ingenious attempt to get behind 


findings of fact based on evidence. ‘The learned vakil for the appellant 
ignores the fact that the findings are dead against him and tries to get 


_ rid of the decree by attacking points which in the face of the findings 


are against him. The appeal is dismissed with costs. 

Plaintiff appealed under section 1oof the Letters Patent. 
The appeal was originally heard by STANLEY, C. J, and 
GRIFFIN, J, who remitted an issue. The appeal then came 
on for hearing before RICHARDS, C. J, and BANERJI, J. 


Girdharit Lal Agarwala, for the appellant, relied on 


Chuttan Lal v. Jai Ram, [1910] 8 A. L. J. Ra, 15, 
and argued that wpon the finding that the grandsons were 
not in existence when the mortgage was made, the plaintiff 
was entitled to a decree against them and their share in the 
property. 

Satish Chandra Banerji, for the respondents, submitted 
that the mortgagor not having made the transfer with the 
assent of his co-parceners who were then in existence, and 
there being no necessity for it, the mortgage was invalid and 
created no charge upon any portion of the property. He 
cited 

Kali Shankar v. Nawab Singh, [1909] I. L. Rọ 31 All, 507. 
Mayne’s Hindu Law, 7th Ed., Section 342, P. 449. 

G. L. Agarwala was heard in reply. 

The following judgment was delivered by 

RICHARDS, C. J.—This appeal arises out of a suit to- 
enforce a mortgage. The mortgage was made in the year 
1891 by one Ram Sahai. Ram Sahai had two sons, Boli and 
Sundar Lal. Boli left surviving him two sons, Babu Lal and 
Munshi Lal. The suit was instituted in the year 1909 
against Sundar Lal, Babu Lal and Munshi Lal. The defence 
was that there was no legal necessity and that therefore Ram 
Sahai had no power to mortgage the ancestral property. The 
court of first instance found that there was no legal necessity 


~ 
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for the loan. It, however, gave a dere for the sale of 3⁄4 rds 
of the property exempting 1rd as being the share of Sundar 
Lal who had not consented to the mortgage. This was not 
very accurate, because on partition the share of Sundar Lal in 
the property after the death of his father would have been WA 
and not }4rd.- On appeal by Babu Lal and Munshi Lal, the 
lower appellate court affirmed the finding on the question of 
legal necessity and dismissed the plaintiff's suit to the extent 
of a further rd. Why it gave a decree for sale of rd, we do 
not know. However the question does not arise, inasmuch 
as neither Babu Lal nor Munshi Lal appealed. The plain- 
tiff then preferred an appeal to the High Court. The case 
coming before our learned brother, he dismissed the appeal, 
whereupon the present appeal was preferred under the 
Letters Patent. A Bench of this Court remitted issues to the 
court below as to whether Babu Lal and Munshi Lal were 
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born in the year 1891 when the mortgage was made. The ' 


finding on this issue is that neither was born until some 
time subsequently. It is now contended on behalf of the 
appellant that inasmuch as neither Babu Lal nor Munshi’ 
Lal was alive at the date of the mortgage they cannot ques- 
tion the validity of the mortgage, — 


A passage to be found at page 449 of the 7th edition, 
Mayne’s Hindu Law, was referred to. It is as follows :“ A son 
cannot object to alienations validly made by his father before 
he was born or bezotten, because he could only by birth 
obtain an interest in property which was then existing in his 
ancestor.’ It seems tous that in order that the alienation 
should bind sons who are afterwards begotten, it must be a 
valid and effectual alienation. On the very same page Mr. 
Mayne says :—“ On the other hand, if the alienation was made 
by a father without necessity and without the consent of sons 
then living, it would not only be invalid against them but 
also against any son born before they ‘had ratified the transac- 
tion ; and no consent given by them after his birth would 
render .it binding upon him.” Inthe present case the family 
at the time of the alienation consisted of Ram Sahai and his 
two sons, Boli and Sundar Lal. It is clear on the finding of 
the court that Sundar Lal gave no consent. The attempted 
alienation was therefore invalid and ineffectual. 
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There is abundant authority, if it was wanted, that where 
there is no legal necessity, one of the co-parcenary body 
cannot alienate the ancestral property without the consent of 
all the other members ; see Kali Shankar v. Nawab Singh (1) 
The case of Chuttan Lal v. Jat Ram and others (3), was also 
relied upon on behalf of the appellant. In that case it would 
appear that there had been a valid alienation before the 
birth of the member who afterwards sought to impugn its 
validity. l 

In our opinion the decision of our learned brother was 
correct, and we therefore dismiss the appeal with costs. 


S. M. Appeal dismissed, 


(1) [1909] I. L. Rọ, 31 All, 507. 
(2) [1910] 8 A. L. J. R., p. I5. 





MUHAMMAD TAHIR 
VErsus 


RAGHUBAR DAYAL AND OTHERS.* 


Evidence—Onus of proof—Whether defendant loses right to have 
onus placed on right party by electing to produce evidence—both sides 
adducing evidence—question of onus immaterial, 


Where'the defendant under an impression that the burden of proving 
a certain fact isin the first instance upon him produces evidence, he 
does not lose his right to insist in the appellate court upon the burden 
of proof being laid upon the right party. 


Both sides having given evidence and there- being no suggestion 
that any evidence had been excluded, the case may be dealt with as if 
the burden of proof had been cast upon the right party. 


SECOND APPEAL from a decree of Austin Kendall, Esq., 


District Judge of Cawnpore, confirming a decree of Babu 
Harbandhan Lal, Additional Subordinate Judge of Cawnpore. 


Suit for possession. 
The facts of this case will appear from the judgment. 


Muhammad Ishaq, for the appellant. 
° S. A. No. 1180 of 1910. 
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The suit has been wrongly decreed. The plaintiffs evidence 
was very meagre, and the court should have dismissed the claim 
as the onus lay on him to prove his case. It was immaterial 
that the evidence of the defendant was not found worthy of 
credit. He should not suffer by his misconception as to the 
onus lying on him. 


Tey Bahadur Sapru, for the respondent. 


The court was justified in deciding the case on the evidence 
before it. The question of burden of proof did not arise in 
the course of the trial, but even if the ons had been found 
to lie on the plaintiff, defendant could not have turned round 
and. said that the onus lay on the plaintiff and the suit should 
be dismissed. 

Makund and others v. Bahori Lal, 1. L R., [1881] 3 All, 824. 

The sale-certificate produced by ‘the ‘plaintiff was prima 
facie proof of his title. Whena sale had been held and a 
certificate granted, it was a fair presumption that the judg- 
ment-debtor was in possession. 


Sardar Singh and another v. Ram Kunwar and another, [1902] 
Aw W. Ny 62. 

If the defendant had been misled as to° the onus, 
the plaintiff had also been misled, and a fresh opportunity 
should be given him to prove the possession of his judgment- 
debtor, 


Mohammad Ishaq, in reply. 
: The judgment of the Court was delivered by 


CHAMIER, J.—The defendant-respondent, Raghubar Dayal, 
brought a suit to enforce a mortgage made in his favour 
by Darwesh Ali and obtained a decree against Darwesh Als 
heirs in execution of which he purchased the property him- 
self. He attempted, but without success, to get possession of 
the property and. was ultimately compelled to bring the pre- 
sent suit. The Subordinate Judge decreed the claim as re- 
gards an ahata. He seems to have considered that the case 
was governed by Article 138 of the Ist Schedule to the Limi- 
tation Act. He assumed apparently that the judgment-debt- 
ors were in possession of the property at the date of the sale. 
The defendant-appellant’s case was and is that the judgment- 
debtors were not in possession at ‘the date of the sale, but he 
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and his predecessors in interest were in adverse possession of 
the property and had beeń in possession for many years, 
; 


The issue fixed was “ whether the claim is barred by limi- 
tation.” The defendant seems to have regarded the issue as 
laying the burden of proof upon him and he called five wit- 
nesses, The plaintiff then gave evidence on his own behalf. 
The Subordinate Judge decreed the claim in part as already 
stated, treating the case as one governed by Article 138, 
Schedule I to the Limitation Act. Onappeal to the District 
Court the defendant contended that Article 138 did not 
apply to the case and that it was for the plaintiff to prove 
that his judgment-debtors were in possession at the date of 
the auction sale. The District Judge agreed that, as a matter 
of law, the burden of proof was on the plaintiff, but he decided 
that this plea was not open to the defendant as he had 
elected to give evidence, and the court was at liberty to 
decide against him on the question of limitation if it found 
that the evidence produced by him failed to make out what 
he had essayed to prove. The learned Judge said that there 
was a long Madras ruling on the point on which he could not 
at the moment lay his hands. Counsel have been unable to’ 
discover any such ruling. The judgment shows. traces of 
having been prepared in haste in more than one respect. In 
two places blanks have been left for dates which have not 
been filled in. It seems probable that ifthe judgment, which 
was delivered some days after the close of the arguments had 
been read out in court asit should have been, these defects 
would have been remedied. We cannot agree with the learned 
Judge that the defendant has lost his right to insist upon the 
burden of proof being laid upon the right party. He merely 
followed what he understood to be the ruling of the Subor- 
dinate Judge on the question. The form of the issue suggests 
that the burden of proof lay in the first instance on the defen- 
dant. Both sides having given evidence, and there being no 
suggestion that any evidence has been excluded, we can deal 
with the case as if the burden of proof had been cast upon the 
right party. It was open to us either to remit the case for a 
fresh finding or as allowed by the present Code of Civil Pro- 
cedure to consider the evidence and arrive at a finding our- 
selves, We chose the latter alternative. 
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We have heard Mr, Muhammad Ishaq on the evidence, CIVIL. 
and we do not see our way to overruling the concurrent opt- 1911 
nions of the courts below that the evidence produced by the — 
defendants is worthless. The plaintiff stated on oath that sete 
his mortgagor was in possession from the date of the mortgage. v. 

; ; i . Raghubar 
Muhammad Tabir, who claims to have been in possession at Dayal. 
that time, is the son-in- law of the mortgagor. He has pro- Cie 


duced four or five friends and relations to say that he has 
been in possession all along. It may be that he acted for his 
father-in-law in the collection of rents and so forth. But the 
evidence entirely fails to satisfy us that he was in possession 
cfthe property. Therefore we dismiss the appeal with costs. 





S. A. P, Appeal dismissed. 
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Civil Procedure Code (Act XIV of 1882), sections 4a, 43—Objection r aised LORD ROBSON 
in the Couri of Appeal— Cause of action for a suit for divorce—Cause of Sig ARTHUR 
action for a suit for partition— Whether tt ts necessary to claim parti- WILSON. 


tion in the suit for a divorce—Budahist Law—Husbands suit for MR. Pe 


divorie— Wifes denial of allegations of misconduct, 

The appellant and the respondent were Burmese Buddhists and 
husband and wife. The appellant filed a suit against the respondent for 
dissolution of the marriage on the ground that the respondent had, by 
sundry fraudulent devices, stolen certain jewels which were the property of 
the appellant, and prayed for n decree on that ground. The respondent 
filed her written statement denying the allegations as to her misconduct 
and asking that the suit be dismissed. Witnesses were summoned, but 
on the day fixed for hearing the respondent abandoned her ‘defence and 
although continuing to deny her. guilt, consented to a divorce. Judgment 
was thereupon given for a decree “as prayed for.” Afterwards the 
appellant brought the present action for the recovery of his property 
which he alleged his divorced wife still fraudulently kept in her posses- 
sion, and fora partition of their joint property. The respondent 
c onten ded that the divorce had been by consent and had not been granted 
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by reason of hei fault. The first court decreed the suit. The respon- 
dent appealed, and some time after she filed her memorandum of appeal 
raised for the first time the point that the present suit of the appellant 
was barred under the Code of Civil Procedure (Act XIV of 1882), sections 
42 and 43 as he had failed.to ask fora partition of the joint property in 
the previous action for divorce. The court of appeal dismissed the suit on 
that ground alone. 

Held, that the proceedings at law disclosed, not an agreement between 
husband and wife, but a claim by the husband ona specific ground to 
which the wife in effect submitted and that the divorce was granted on 
the ground of a matrimonial offence on the part of the wife ; 

Held, also, that the objection founded upon the Code of Civil Procedure 
(Act XIV of 1882), sections 42 and 43, should have been treated asa 
preliminary point, and as no notice of it was given by the respondent 
in the present action either in her defence, or at the trial, or in the 
grounds of appeal as first delivered, she was too late to raise the point 
in the Court of Appeal except upon terms which would have indemnified 
the appellant for the omission to raise it at the proper time. 

Held, further, that the cause of action for the divorce was the miscon- 
duct of the wife, but the cause of action for the suit for partition was the 
divorce of the wife founded on that misconduct, and that the present 
suit was not barred by sections 42 and 43 of the Code of Civil Procedure. 

Held, lastly, that partition might no doubt be treated as relief conse- 
quential upon the divorce, and therefore dealt with in the same suit, but 
there was not necessarily any hardship on the defendant in severing the 
two matters, and, if the court should be of opinion that a petitioner hac 
unnecessarily severed his claim for a partition from his claim for a divorce, 
it might, of course, punish the plaintiff by the exercise of its discretion 
as to costs, but such a severance did not come within the mischief 
aimed at by sections 42 and 43 of the Code of Civil Procedure so as to bar 
the claim for partition which might be founded on the decree for divorce 


itself. 


APPEAL from a decree of the Chief Court of Lower Burma 
on its appellate side, reversing a decree of the District Court 
of Hanthawaddy. Prior to June 6th, 1907, the plaintiff and 
defendant, who were Burmese Buddhists, were husband and 
wife, and the plaintiff shortly before that date filed a suit for 
the dissolution of their marriage under Rurmese Buddhist 
law, the marital offence alleged being that the defendant 
had stolen or misappropriated certain jewels which were his 
property. The wife denied the alleged offence but after 
putting in a defence submitted to a decree being made against 
her. Thereupon the plaintiff filed in the District Court of Han- 
thawaddy-the suit giving rise to this appeal. It was sub- 
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stantially a suit for tae recovery by the plaintiff of his property 
which he alleged was in the possession of his divorced wife or 
to which he was entitled under Buddhist law on partition, 
after divorce because of her fault, of their joint property, and 
his share of the profits of the employment of this joint 
property in trade or agriculture, The defendant in her written 
statement alleged that as she consented to a divorce, it was 
one by mutual consent only, in which case the sharein the 
distribution would be different. As tosome of the property 
claimed by the plaintiff she stated that it was personal to 
herself and not joint property; as to the stolen jewellery 
claimed she asserted that it was in fact stolen but denied 
that she stole it, she denied that there was any property at 
the time of the divorce subject to partition, and in any case 
objected to the plaintiff's claim as not setting out debts for 
which there was a joint liability. The Judge held that the 
divorce was not one by mutual consent, inasmuch as the 
divorce was granted in the prayer of the plaintiff, was contest- 
ed by the defendant in a written statement, and she subse- 
quently withdrew her opposition, the divorce being thereupon 
granted tothe plaintiff with costs. There was no-compromise 
Or arrangement between the parties, but the defendant aban- 
doned her defence. The learned Judge, therefore, found that 
the divorce was not by mutual consent. Upon the issues as 
to the jewellery he found that it was lost by the fault of the 
defendant by that (contrary,to the contention of the plaintiff) 
it was not plaintiff's separate property, but property set apart 
at the time of the marriage by the plaintiff for the joint 
purposes of the married pair. 


On appeal after discussing various cases in the Courts of 
Upper and Lower Burma the learned Chief Judges came to the 
conclusion that in Burmese Buddhist law the marital fault 
constitutes the cause of action for both the divorce and the 
separate possession of either the whole or part of the property. 
As the cause of action for both was the same, the plaintiff 
was bound under section 42 of the Civil Procedure Code, 
1882, to pursue all his remedies in the same suit, otherwise 
he was barred from using on any remedy so omitted, unless 
he obtained the leave of the court, which was admittedly not 
done in this case. In arriving at this conclusion the learned 
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Judge added that he was reversing a previous judgment of 
the Chief Court in which Mr. Justice BIRKS, held that the 
termination of the marriage status was in itself a sufficient 


- cause of action, and until this question was settled, the grounds 


for partition of the property did not arise. Accordingly the 
learned Chief Judge allowed the appeal and set aside the 
judgment of the District Court. 


The plaintiff appealed. ° 


J. W. McCarthy, for the appelant: The respondent 
filed her memorandum of appeal under section 541 of the 
Code of Civil Procedure (Act XIV of 1882), and the Chief 
Court appears to have decided the appeal on what is called a 
fresh ground of appeal under section 542 of the Code. The 
Chief Court ought not to have allowed the respondent to raise 
for the first time before it the question whether the appellant’s 
suit was barred under sections 42 and 43 of the Code. This 
point is not a ground of appeal. It was not raised in the 
first court, nor was it disposed of by it. Such a point cannot 
be aground of appeal. Here the respondent accepts the 
jurisdiction of the first court and then on appeal disputes 
that jurisdiction for the first time. It is really a fresh point 
of defence taken for the first time in the Court of Appeal, and 
the Chief Court was wrong in entertaining it. Sections 42 
and 43 are not applicable to this case, as the cause of action 
for the divorce and the cause of action for the partition of 
the property are wholly different, the cause of action for the 
former being the marital offence and the cause of action for 
the latter being the divorce. Whether by procedure of Indian 
law or the doctrines of Burmese Buddhist law no right to 
partition arose until divorce had been granted : 

Maung Tha Lo v, Ma Minu Gaun., [1903] 2 Upper Burma 
Rulings, 12. 

The respondent did not appear. 

The judgment of their Lordships was delivered by 

LORD ROBSON :—This is an appeal from a judgment of the 
Chief Court of Lower Burma on its appellate side, reversing 
a judgment in favour of the present appellant, who was 
plaintiff in the action, and directing that his suit be dismissed 
with costs, The respondent. did not appear on this appeal, 
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The appellant and respondent were Burmese Buddhists, . 


and up to the 6th June, 1907, were husband and wife, Some- 
time prior to that date the husband filed a suit against 
the respondent for dissolution of the marriage. 


The alleged ground of divorce was that the respondent 
had, by sundry fraudulent devices, stolen certain jewels 
which were the property ofthe appellant. The question as 
to whetheror not this is an adequate ground fora divorce 
according to Burmese Buddhist law has not been argued 
either in the courts below or here, and their Lordships express 
no opinion: upon it. It is sufficient to say that the divorce 
was granted, and its validity is not contested. The present 
dispute is concerned-solely with the claim of the appellant to 
have. the .property in which the spouses were interested 
distributed, or dealt with according to Burmese Buddhist 
law. | | 


The first point in dispute is whether the divorce was by 
mutual consent, or was granted on the fault of the wife. 
The husband filed his claim in January, 1907. In it he set 
forth the respondent’s alleged offence and he prayed for his 
decree on that ground alone. The respondent thereupon filed 
her defence denying the allegations as to her misconduct 
and asking that the suit be dismissed with costs. Witnesses 
were summoned, but on the day fixed for hearing the res- 
pondent abandoned her defence and, although continuing 
to deny her guilt, consented, to a divorce. Judgment was 
thereupon given on the 6th June, 1907, for a decree “as prayed 


for, 


Afterwards, in August, 1907, the appellant brought the 
present action for the recovery of his property which he 
alleged his divorced wife still fraudulently kept in her posses- 
sion, and for a partition of their joint property. The shares 
to which the patties would be respectively entitled under the 


partition would vary according to whether the divorce had, 


been granted on the ground of a matrimonial offence or had 
been arranged: by consent, and the respondent contended 
that under the circumstances above stated the divorce had 
been by consent and had not been granted by reason of her 
fault, The District Judge found in favour of the appellant 
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on this point, but the Chief Court have cast some doubt upon 
that finding, although in view of ‘their decision on another 
point in the case, which is dealt with later on, they did not 
think it necessary to discuss it fully. Their Lordships, 
however, think it desirable to state that they agree with the 
judgment of the District Judge on this point. Although the 
respondent at the last moment abandoned her defence and 
consented to the decree, she certainly ought not to be put in 
the position of an innocent wife who has contracted for a 
divérce on an equal footing with her husband. If she had 
invited her husband to enter into such an agreement before 
he began his action, he would have been at liberty to refuse 
and to have insisted upon a decree establishing her guilt, in 
order to determine the basis upon which the subsequent 
partition should take place, and he was certainly placed in 
no worse position by the fact that he was obliged to bring 
the action in order tosecure relief. The proceedings at law 
disclose, not an agreement between husband and wife, but 
a claim by the husband on a specific ground to which the wife 
in effect submitted. 


= The ground on which the Chief Court set aside the decree 
ofthe District Judge in the present action, was that the 
appellant had no right to a partition of property unless 
he asked for it in the action for divorce. 


There has been some conflict of decisions in the Burmese 
Courts upon this point,and the Chief Court held, on this 
appeal, that the matter being one of procedure must be 
determined by the Civil Procedure Code, sections 42 and 43. 


Those sections are aimed against a multiplicity of suits 
in respect of the same cause of action and, shortly stated, they 
enact that if a plaintiff fails to sue for the whole of his claim or 
remedy in respect of a particular cause of action, he shall not 
afterwards sue in respect of the portion so omitted or relin- 
quished. 


It is to be observed that the objection founded upon these 
sections should have been treated as a preliminary point, but 
no notice of it was given by the respondent in the present 
action either in her defence, or at the trial, or in the grounds 
of appeal as first delivered. Under these circumstances, their 
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Lordships are of opinion that she was too late to raise the 
point in the Court of Appeal except upon terms which would 
have indemnified the appellant for her omission to raise it at 
the proper time.- 

With regard, however, to the point itself, their Lordships 
are of opinion that sections 42 and 43 of the Civil Procedure 
Code werenot intended to bar an action like the present. 
The cause of action for the divorce was the misconduct of 
the wife, but the cause of action for the partition was the 
divorce of the wife founded on that misconduct. The parti- 
tion may no doubt be treated as relief consequential upon 
the divorce and therefore dealt with in the same suit, but 
the evidence is different and the ground of divorce 
must be first and separately proved as a distinct cause of 
action before any question of partition can properly arise. 
There is, therefore, not ncessarily any hardship on the defend- 
ant in severing the two matters. Indeed it may, and generally 
would, be the more convenient course finally to settle the ques- 
tion of the divorce and the misconduct before entering upon 
an enquiry as to partition which would be altogether un- 
necessary if the decree were refused, or would be put ona 
different basis if the misconduct were disproved. If the 


Court should be of opinion that a petitioner has unnecessarily 


severed his claim for a partition from his claim fora divorce 
it may, of course, punish the plaintiff by the exercise of its 
discretion as to costs, but their Lordships are of opinion that 
such a severance does not come within the mischief aimed 
at by sections 42 and 43 of the Civil Procedure Code so as to 
bar the claim to a partition which may be founded on the 
decree for divorce itself. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal ought to be allowed, the decree of the Chief 
Court set aside, and that of the District Court restored, with 
costs in both courts. | 

The respondent will pay the costs of the appeal. 

Bramall and White, Solicitors for the appellant. 

The respondent did not appear. 
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eee MUHAMMAD TALIB HUSAIN AND OTHERS 
KARAMAT 
HUSAIN, J. Sas 


CHAMIER, J. INAYATI JAN AND OTHERS.* 


Mahomedan Law—Shia—Life-estate—Award transferring ownership— 
Whether writien conveyance necessary. 


Ownership and possession are two distinct juristic conceptions and 
in every transfer of ownership from one person to another by the act of a 
party a transfer of possession is not necessary. 


Where a Mahomedan husband and wife of the Sia persuasion 
referred their dispute relating to dower to arbitrators who, under a regis- 
tered award, transferred the absolute ownership of the husband’s property 
in presenti to the wife, reserved a life-estate for the husband by. giving him 
the control over the income and provided that in the event of the wife 
predeceasing her husband, he should continue in possession for life, 
and in the event of the husband dying before, the wife should be owner 
and the heirs of the husband could not interfere. Mutation of names 
followed in favour of the wife who executed a muAhtarnama in favour of 
her husband for the management of the property conveyed to her under 
the award :— 

ffeld, that the award was sufficient to transfer the ownership of the 
property covered by it iu present? to the wife, and no conveyance need 
have been executed. > 


Ram Bakhshv. Mughlani, 1. L. Rọ 26 All, 266, S. C., [1904] A. W. N., 
8, followed, 


Quere, whether an award is governed by Mahomedan Law. 

SECOND APPEAL from a decree of E. M. Nanabutty, Esq., 
Additional Judge of Bareilly, reversing a decree of Pandit 
Girraj Kishore Datt, Subordinate Judge. 

Defendants’ appeal. 

Suit for possession, 

The facts of this case are as follows :— 

On the roth of June, 1907, one Muhammad Ibrahim Ali 
died without any issue. His wife, Musammat Salim-un-nissa, 
had predeceased him on the 5th of April, 1907, Musammat 
Salim-un-nissa in her life-time brought a suit against her 


husband for dower which had been fixed at Rs. 24,000, Be- 
S. A. No. 945 of 1910. 
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p 
sides this, Ibrahim Ali had incurred othe r debts also. The suit 
was referred to arbitration by aregiste::d agreement, dated 
the 5th of April, 1881. Two pleaders, Mazhar Ali and Barkat 
Ahmad, were appointed arbitrators, and they delivered an 
award on the 17th of June, 1881. The award laid down 
that in view of the dower debt, the ownership of the entire 
property of Ibrahim Ali was to pass to Musammat Salim-un- 
nissa subject to certain limitations. These were that Ibrahim 
Ali was to enjoy the income of the property during his life- 
time subject of course to his wife's maintenance, and that he 
could possess no right of alienation, but that if an alienation 
became necessary to pay off his other debts Musammat 
, Salim-un-nissa would have to consent to such a transfer. 


In pursuance of this award, Ibrahim Ali applied for muta- 
tion of names in favour of Salim-un-nissa, and had a general 
power-of-attorney executed by her in his own name. This 
continued the condition of affairs down to the 5th of April, 
1907, the date of Salim-un-nissa’s death, During this period, 
Salim-un-nissa had exercised ownership by executing several 
leases of the property. On her decease, Ibrahim Ali had- the 
name of her heirs entered in the\revenue papers. This was 
about twenty days before his own death, which occurred on 
1oth of June, 1907. . 

Plaintiff, who was an heir of Ibrahim Ali, sued for her share 
of the property. Defendants 1 to 3 were the heirs of Salim- 
un-nissa, while the defendants 4 to 7 had been merely added 
pro forma, being the other heirs of Ibrahim Ali, The plaintiff 
alleged that the heirs of Salim-un-nissa had been entered in the 
papers as Ibrahim Ali had become insane towards the close 
of ‘his life. The fact of insanity had been found established 
by the court below, ‘but it was held immaterial to decide the 
real question in the suit—the acquisition of their rights by the 
defendants 1 to 3. 


The court of first instance dismissed the suit. On appeal 
the District Judge held that the award was merely a nominal 
transaction’ made with intent to defeat the heirs of Ibrahim 
Ali who was a Shia-and otherwise prevented by Shia law 
from interfering with the interest of his heirs. Healso held 


that the award was not sufficient to transfer the property and 
decreed the suit, A 
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Defendants appealed. 


J.N. Chaudri (with him Abdul Majid and Shafi-us-zaiman), 
for the appellants. 


The award is not fictitious. It was given effect to by 
mutation, by delivery of possession and by many acts of 
ownership. It has been said by the lower court that the 
award by itself was not sufficient to create a valid transfer, 
that it could only direct transfers, but that these would not be 
operative unless there was an express conveyance by deeds 
properly executed. The award as well as the submission to 
arbitration was made in 1881, before the Transfer of Property 
Act came into force. Hence alienations of property could be 
made by mere word of mouth. No deed was necessary. 


[CHAMIER, J.—Did the reference to arbitration authorize 
the arbitrators to transfer the property to the wife ?] 


No suggestion had been made in the lower court that the 
arbitrators had exceeded their power. It was a case of long 
acquiescence, and the question had never been raised in 
that form. There was nothing in the award to vitiate it. 
It was merely a transfer of ownership with a reservation 
of the usufruct to the transferor. If the arbitrators were 
merely carrying out the wishes of Ibrahim Ali, they were 
only creating an estate in favour of the wife with the consent 
of the husband. In India, conveyance was recognized by 
the acts and conduct of the parties themselves, The passing 
of possession was not necessary for a transfer. 

Chokhey Singh v, Jote Sineh, [1908] I. L. R., 31 All, 73. 

There were three points in the case—(a) whether the award 
and the submission to arbitration could legally create a right in 
favour of Salim-un-nissa; (6) what was the nature of the estate 
conveyed by the award, and (c) whether the award had been 
followed by proper conveyances. 


As to the first point, the award was a good and genuine 
award. The intervention of arbitrators could not be less 
efficacious than a registered deed. By some people, even 
greater sanctity was attached to an award than to a mere 
transfer, for instance, in partition cases, where a panchayatnama 
was executed for the sake of mere, formality, though all arrange- 
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ments had previously been made about the partition. As to 


the third point, Conveyances were not necessary to the validity 
of a transfer, 


Ram Bakhsh v, Mughlani Khanum, [1904] A. W. N., 8. 


It. was idle to suggest seriously that the transfer was 
nominal. The award was neither unlawful nor against public 
policy. 2 


Nasirul Hag v. Fyasul Rahman, [1911] 8 A. L. J. R., 275. 


[CHAMIER, J.—Could the arbitrators do anything which 
Ibrahim Ali could not have done ?] | 


CERAI not. 


[CHAMIER, J. =i Ibrahim Ali retain a life-estite in the 
property,and could he make such a i transfer himself ? 


It was not exactly a jessa He retained control’ over 
the property, but he had no right in the corpus. Ifa life-estate 
is given to A with remainder to 8, that would be very much 
like a will, But when a vested remainder is given by a regis- 
tered instrument, is it a will? It created a present interest 
and not a future one, Ibrahim had no power to revoke the 
- transfer, whereas a will is always revocable. This was the 
second point in the case. 


[CHAMIER, J.—It does not seem to be a will in any case.] 


. That is just what the learned Judge does not see. He 
holds that it was a decree to defeat the interests of the heirs, 
as Ibrahim being a Shia, could not do so himself, and theréfore 
if was invalid, being colourable. -It was a valid transfer of 
rights, and therefore inheritable, It was said that the case 
was governed ‘by the law of éstoppel, but could the husband 
have receded from the consequences of hisact? Could he 
have applied fora Mukhiarnama in his own name if he had 
not accepted the award P] 


[KARAMAT HUSAIN, J.—In this case, there is no evidence 
at all that this is a paper transaction ?] 
IOI 
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It is only a suggestion by the lower court. There is nothing 
on the record to support it, 


M. L. Agarwala (with him Ghulam Mujtaba), for the 
respondent. 


The only two points—whether the transaction was real, 
and if so, whether the estate it created was legal—were con- 
cluded by the findings in the case. 


The lower appellate court had found that the document 
was merely a device. 


[KARAMAT HUSAIN, J.—Is this a finding or a mere con- 
struction? Where is the evidence to support it? ] 


A Judge may decide on the probabilities and circumstances 
ofa case. He had observed that there was no real dispute 
about the dower between the husband and the wife. 


[KARAMAT HUSAIN, J.—That is also a construction which 
he places on the documents in question. ] 


The lower court had taken a very strong view. The 
award had been followed by a ‘decree, but still it was set 
aside. The whole motive of Ibrahim Ali was to get round 
the rule of Shia Law in favour of the heirs. It was a dodge 
against the law of inheritance. > 


The transaction was a peculiar one. Ibrahim Ali was 


master of the property in his lifetime. The Musammat was 
to be owner only on his death. 


[KARAMAT HUSAIN, J.—He was only master of the in- 
come. | 


There was no transfer of ownership. The estate of Salim- 
un-nissa would not vest in her unless she survived her husband. 


[KARAMAT HUSAIN, J.—How can the heirs of Ibrahim 
Alt share in,his wife’s estate ?] 


Salim-un-nissa predeceased her husband, and her estate 
never vested in her. 


Sarad Kasum v. Skaista Bibi, [1875] 7 N.-W. P. H. C. R., 313. 
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Abdul Wahid Khan v. Nuran Bibi and others, [1885] 11 Cal. 597, P. C. 
606. : 


[Musammat Humeeda v. Musammat Budlun) 17 W. R., 525. 


[CHAMIER, J.—Is there anything in Shia Law to prevent 
a Shia from transferring his property for a money value, reserv- 
ing a life-estate for himself ?] 


ents, 


Mutation merely followed up the procceding on paper. It 
is generally effected to strengthen a false case. It was an 
attempt to get round the Mahomedan Law, 


[KARAMAT HUSAIN, J.—Does the Mahomedan Law apply 
to compromises between the parties to a suit? ] 


Yes, If it effects the proprietary interest of the heirs, Ibra- 
him Ali could not transfer the interest he did, and further- 
more he did not actually do so, as his ie died before him. 


[CHAMIER, J.—Can a Shia create a life-estate in ayoni 
of himself with reversion to others ?] 


Yes. 


J. N. Chaudri, in reply. 
j i C. A. V, 
. The following judgments were delivered. 


KARAMAT HUSAIN, J.—One Ibrahim Ali and his wife 
Salim-un-nissa, both governed by the Shia law, under an agree- 
ment registered on the 25th of April, 1881, referred their 
dispute relating to dower and the mode of its payment to 
arbitrators, The arbitrators, ? Mazhar Ali and Barkat Ahmad, 
under an award registered on the 29th of September, 1881, trans- 
ferred the absolute ownership of Ibrahim Als property 7 
presenti to Salim-un-nissa, reserved possession of it to [brahim 
Ali for his life, gave him control over its income, and provided 
that if Musammat Salim-un-nissa died before Ibrahim Ali, his 
possession over the entire property should continue for his 
life; that no lawful heir would have any right to sue for the 
property and its profits; that ‘if Ibrahim Ali died before 
Salim-un-nissa, the first party (Salim-un-nissa) should be owner 


- Ghulam Mujtaba (with him Sundar Lat), for the respond- , 
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of the villages, their mesre profits, and that the heirs of 
Ibrahim Ali could not interfere. 


Sia le Dla ook Sy ial cae Loy! aloh lpo Ste Syl p 
| pied igs L 
Mutation of names was eT in favour of Salim-un-nissa 
and she, on the 26th of May, 1883, executed a general power- 
of-attorney in favour of her husband for the management of 
the property which she got under the award. She sold some,. 
mortgaged some, and leased some of it. 


Salim-un-nissa died on the 5th of April, 1907, and the defen- 
dants 1, 2 and 3 got their names entered jn respect of one- - 
half of the property covered by the award, and the name of 
Ibrahim Altin respect of the other half. Ibrahim ‘Ali died 
on the roth of June, 1907, and the plaintiffs, who are some of 
his heirs, brought an action for their shares, alleging that the 
property covered by the award was Ibrahim Ali's, that he did . 
not intend to vest its ownership in his life.in Salim-un-nissa, . 
that the award had not-the.effect of transferring the property 
to Salim- un-nissa, and that it was not valid under the Shia law. 


The defence was that the husband did intend to transfer 
in presenti the ownership of the property to his wife, that the 
award did transfer it,and that it was lawful under the Shia 
law and effect was given to it. 


The court of first-instance dismissed the suif. The lower 


appellate court, reversed the decree, holding in substance as 


follows -—An aw ‘ard under the English law transfers no. 
property and therefore the award in question was not suffici-. 
ent to have effect of convey’ ing the property to the wife. 


As the arbitrators resérved the possession of the property, 
to the husband for his life, they did not transfer its ow nee 
to her. 


- Mutation of names conferred no proprietary title on 
Salim-un-nissa, Ibrahim Ali admitted the claim for dower 
and stated that hedid not wish to give up possession of his- 
zamindari during. his lifetime, and the arbitrators carried out 
his wishes giving.the matter a legal aspect just to satisfy’ 
Salim-un-nissa-who was to be the-owner of the property in’ 
case she survived Ibrahim Ali The agreement and award. 


~ 
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constitute a device by [brahim Ali to prevent his wife and her 
heirs from suing him for dower debt. Ibrahim Ali was not 
in his full senses when-he signed the application for mutation 
of names after the death of his wife, 


In second appeal it is contended that the award is genuine, 
that it has been acted upon, that it transferred absolute owner- 
ship in presenti to Salim-un-nissa and that according to the 
Shia law the agreement made between the husband and wife 
by the award is lawful. On behalf of the ‘respondents it was 
at first argued that the arrangement made by the award could 
not be made under the Shia School of Muhammadan law, but 

-afterwards it was rightly conceded by the learned Vakil for the 
respondents that it could be made. I am not disposed to 
hold that the award was governed by Muhammadan law, but 
it is unnecessary to discuss it now. 


Next it was contended by the learned Vakil for the respon- 
dents that the agreements, dated the 25th of April, 1881, and 
the award, dated the 17th of June, 1881, were fictitious, and 
that Ibrahim Ali had no intention to pass the ownership of 
the property in his lifetime to his wife, and that the whole 
thing was done to defeat the rights of the heirs of Ibrahim 
AH i in his estate. 


‘I have no doubt that Ibrahim did intend to transfer the 
absolute owrership of his property to his wife zn præsenti 
and that effect was given to the award. The finding of the 
lower appellate court that the arbitrators carried out the 
wishes of [brahim Ali and the contention of the respondents 
taat the agreement and the award were designed to defeat the 
rights of the heirs of Ibrahim Ali completely negative the 
idea that the arrangement in the award was a mere paper 
transaction and that no effect was given to it. 


Ownership and possession are two distinct juristic concep- ` 


tions and in-every transfer of ownership from one person to 
another by the act of the party a pranget of possession is not 
necessary. 


The. fact that possession was reserved for the husband does 
in no way show that the ownership of the property did not pass 
to the wife. The award was sufficient to transfer ownership 
to Salim-un-nissa see Raz Bakhsh v. Mughlant Khana (1). 

(1) [1904] A. W. N., 8, 


CIVIL 


191I. 
Muhammad 
Talib Husain 


r 
Tnayati Jan. 
Karamat 
Husain, J. 


CIVIL. 
IQII. 
uhammad 
alib Husain 

v. 
nayati Jan. 
Karamat 
Tusain, J. 


/ 


CIVIL. 


IQII. 


-e 


May, I8. 


\NERJI, J, 


754 : HIGH COURT. {A. L. J. R: 


Mutation alone creates no title, but in the case before us 
the award made the wife the absolute owner of the property, 
and mutation showed that effect was given to the award. 


For the above reasons I would set aside the decree of the 
lower appellate court and restore that of the court of first 
instance with costs, 


CHAMIER, J.—I concur, 
By THE CouRT.—The appeal is decreed with costs. 


The decree of the lower appellate court is set aside and the 
decree of the court of first instance restored. 


S. A, P. Appeal allcwed. 


NUR BAKHSH 
WETSUS 


RUKUM SINGH.* 


Guardians and Wards Act (VIII of 1890), section 30o—MĦMortgage by 
guardian on estate of minor— Restitution by minor of benefit received. - 


Where the guardian of a minor appointed under the Guardians and 
Wards Act in order to be able to raisé funds to recover certain property 
belonging to the minor sold the mesne profits of such property, thé 
sale-deed containing a covenant for the refund of consideration and 
hypothecating propetty belonging to the minor, Ae/d, in a suit by the 
minor to set aside a decree obtained by the defendant on foot of the - 
covenant on the ground that the decree was fraudulent and collusive, 
that the minor was bound to make restitution for the amount by which 
he was benefited, it having been found that the consideration had been 
actually paid and applied by the guardian for the purposes of the minor. 
fleld also that the hypothecation of property having been made without 
the permission of the court was voidable. 


Sinaya v. Munisami, I. L. R., 22 Mad., 289, referred to. 

SECOND APPEAL from a decree of Babu Srish Chandra 
Basu, Subordinate Judge of Bareilly, reversing the decree-of 
Pandit Nitya Nand Pandey, Munsif of Aonla Faridpur. 

Mohammad [shaq Khan, for the appellant. 


{swar Saran, for the respondent. 
°S, A, No, 1046 of 1910, 
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The following judgment was delivered by 


BANERJI, J.— This was a suit fora declaration that a’ decree 
obtained by the defendant, Nur Bukhsh, on 31st August, 1908, 
was null and void as against the plaintiff. The facts are 
these :—The plaintiff, who is a minor, had to institute a suit 
for recovery of his immoveable property to which he was 
entitled. He was in need of funds, and for the purpose of 
procuring funds his maternal grandfather, Raghunath Singh, 
who had been appointed his guardian by the District Judge, 
executed a sale-deed in favour of the defendant, Nur Bakhsh, 
on the 2nd of February, 1907, in respect of mesne profits for 
three years alleged to be due to the minor by one Udit 
Singh. The consideration for the sale was Rs. 128, and it is 
found that this amount was paid by Nur Bakhsh and was 
appropriated to the defraying of the costs of the suit brought 
by the plaintiff's guardian to recover the immoveable property 
to which the plaintiff was entitled. Inthat suit the plaintiff 
obtained a decree. By virtue of the sale-deed executed in 
favour of Nur Bakhsh, he brought a suit in the Revenue Court 
to recover mesne profits. But the suit was dismissed on the 
ground that the Revenue Court had no jurisdiction to enter- 
tain it. Thereupon he brought a suit for a refund of the 
Rs, 128 which he had paid as consideration for the sale in 
his favour and interest thereon, in accordance with a cove- 
nant contained in the sale-deed. He also prayed that a 
decree might be passed for sale of certain property of the 
minor hypothecated by his guardian under the covenant. In 
the suit which Nur Bakhsh thus brought, Raghu Nath Singh, 
the guardian of the minor, confessed judgment, and a decree 
was accordingly made on 31st August, 1908. It is this decree 
which the plaintiff seeks to set aside on the allegation that 
it was obtained by the defendant through the fraud and 
collusion of his guardian, The court of first instance dis- 
missed the.claim. “But the lower appellate court has decreed 
it. The learned Subordinate Judge was of opinion that 
Raghu Nath Singh, the guardian of the plaintiff, should not 
have confessed judgment, but should have contested the 
suit brought by Nur Bakhsh forthe refund of the purchase 
money on the ground that under the terms of the covenant 
in his sale-deed he was not entitled to any refund as he had 
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not sued for mesne profits in a competent court, and that in- 
asmuch as the guardian did not contest the claim on this 
technical ground, he was guilty of fraud and gross negligence. 
The defendant has preferred this seċond appeal. It is mani- 
fest on the findings of the lower appellate court that the 
amount of consideration for the sale in favour of the defendant 
was obtained by the plaintiff's guardian for the plaintiff's 
benefit and was in fact applied for the purposes of the plain- 
tiff, and enabled the guardian to recover immoveable pro- 
perty belonging to the plaintiff. ‘Therefore, even if the plain- 

tiff be entitled to a decree, he must make restitution for the 
amount by which he was benefited. Under the decree 
impugned an order was made for the sale of the plaintiffs 
property which was hypothecated by his guardian. As this 
hypothecation of immoveable property was not made with 
the permission of the District Judge, it was voidable ‘at the 
instance of the minor under section 30 of the Giardians and 
Wards Act. The plaintiff through his mother ahd present 
guardian seeks in this suit to avoid the hypothecation to 
which effect was given by the decree in question.- As the 
amount for which the hypothecation was made was received 
for the benefit of the minor, he can avoid the Any pothecation 
only on making restitution for the money by which he was 
benefited. This was held in Sinaya Pillat v, Munisami 
Ayyan(1), The plaintiff is no doubt entitled to have that 
portion of the decree which directs sale of his imméveable 
property avoided, but he must do so on condition of maki 
ing restitution to the defendant. This he offered to do 
in his plaint in relief (6) of which he prays that an order 
might be made for payment of any sum on payment ‘of 
which he might be held entitled to have the decree set aside; 
In my opinion he is entitled to that relief, and he must 
pay to the defendant Rs. 170, namely, Rs. 128, paid by the 
defendant, and interest thereon, as mentioned in the decree 
of 31st August, 1908. The result is that the dectee of the 
court below is varied to this extent that a decree bé passed 
in the plaintiff's favour, declaring the decree, dated 31st 
August, 1908, to be void as against the plaintiff on condition 
that the plaintiff do pay to the defendant within six months 
from this date Rs. 170 and further interest on Rs. 128, at 6 


per cent. per annum from this date to the date of payment: 


Otherwise the suit will stand dismissed. Having regard to 
the circumstances of the case I direct that the parties “do pay 
their own costs in all courts. 


Decree vartéd, 
(1) [1898] I. L. R, 22 Mad., 289. 
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KISHORI DUBAIN 
VErSUS 


MUNDRA DUBAIN AND ANOTHER.* 


Hindu Law—Mitakshara—Gift and bequest to donees sointly—Inherit- 
ance—Survivorship—]oint tenancy—Construction of documents. 


The principle of joint tenancy is unknown to Hindu Law except in 
the case of co-parcenary between the members of an undivided family. 
Jogeswar Narain v. Ram Chandra, I. L. R, 23 Cal, 670, P. C., 
followed. 


Where property was given by means of a deed of gift and a will to 
two brothers who were members, of a Hindu joint family, eld, that 
regard may be had to surrounding circumstances in order to ascertain the 
meaning of the donor and testator, but the fact that his brothers were 
joint was not a sufficient reason in this case for holding that the donor 
and testator intended that they should hold the property as undivided 
co-parcenera, Mankamna Kunwar v. Balkishan Das, 1. L. R., 28 AIL, 38, 
doubted ; Bat Diwali v. Patel Bechardas, 1. L. R, 26 Bom. 445 ; 
Gopi v Jaldhara, I. L. R., 33 All, 41, referred to. 


One document cannot be construed hy reference to decisions on 
other documents executed in different circumstances and containing 
different language. 

SECOND APPEAL from a decree of F. D. Simpson, Esq; 
District Judge of Gorakhpur,.reversing a decree of Pandit 
Guru'Prasad Dube, Additional Subordinate Judge, 


Suit contesting validity of a lease. 


The following pedigree will explain the facts of this 
case :— 
. RAM CHARAN DUBE 


(deceased, | une 1878). 


Deoki Nandan left Kali Prasad 
widow Sonkali. (deceased March, 1887), 
Lachhmi Prasad. . 


Sarup Narain. Jainti Prasad 
(deceased 1889)= 
Mundra, defendant. 
(Died 20th April, 1908), Triloki 
= Kishori, plaintiff 


* S, A. No. 930 of 1910. 
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. Deoki Nandan died in his father’s lifetime. Kali Prasad 
was alleged to have become a fakir, but he returned and ‘nled 
a suit for partition in which a decree was made on 6th June, 
1874, giving him a ọne-third share. Jainti Prasad died in 
1889, after him Sarup Narain continued in possession. He 
was succeeded by his son Triloki, and the latter by his 
widow Kishori. Mundra, the widow of Jainti Prasad, execut- 
ed a lease of two villages, Misraulia and Gular Bahar, claiming 
that they were her husband’s self-acquisition. She set up a 
sift by Ram Charan and a will of Kali Prasad in favour of 
the two brothers. The plaintiff alleged that these documents 
had never been given effect to, and that the brothers had taken 
the estate jointly in the natural course. 


The court of first instance held that Jainti Prasad and 
Sarup Narain were joint, that the gift was of no operation 
as Ram Charan was joint with them, and that they were the 
natural heirs of Kali Prasad. 


Defendant appealed alleging that the brothers were not ° 
joint, as they used to live separately. 

The District Judge held that the property had been held 
in severalty as there had been a gift. As mutation did not 
correspond to the actual shares, there must have been family 
exchanges and transfers in the property. 


Plaintiffs appealed. 

Sundar Lal (with him Satish Chandra Banerji and 
Govind. Prasad), for the appellant. 

The whole property was joint and ancestral. The will 
and. the deed of gift were executed, but had never been given 
eflect to. The property had devolved in the natural cours‘ 
The will of Kali Prasad merely declared his natural heirs 
to be heirs. It simply said ‘jo bhatycan hamare hain waris 
apna gayam karke likh dete hain’ The gift by Ram Charan - 
was invalid because the property was joint family property. 
There was no specification of shares even. 


There was no evidence as to any partition in the family 
save that about Kali Prasad’s. This was comprised in the decree’ 
of 6th June, 1874, which merely defined his share as one- 
third. This partition could only be effective as between the 
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brothers, but would. not affect the brother’s sons, Therefore 
Sarup Narain and Jainti Prasad continued to be joint. 


There may have been partition as between Kali Prasad-and 
Ram Charan, but there was no partition in/er se between Ram 
‘Charan, Lachhmi Prasad and his sons, wee 


[CHAMIER, J.—Was Lachhmi Prasad alive on the date of 
the gift by Ram Charan ? | a3 i 

Probably he was. There can be only two theories M the 
case, Either on the partition by Kali Prasad, the rest of 
the family continued joint, or there was also a division 
between them consequent on the partition. Assuming that 
there was this fresh partition, Lachhmi Prasad would have 
got his share of the property, and that share would be joint 
as between him and his two sons, ard Ram Charan’s own 
share would descend to them as joint . property. The decree 
of 6th June, 1874, was also in plaintiff’s favour, because it also 
did not specify any shares except that of one-third awarded 
to Kali Prasad. 

[KARAMAT HUSAIN, J.— When there was a an the 
joint character of the property was gone. | 

As between some only otherwise the shares would have 
been specified. - 


The question is whether Jainti Prasad and Sarup Narain 
were joint when Jainti Prasad died. No actual partition 
between them was proved as a matter of fact. The court of 
first instance found that they were joint. The lower court did 
not go into the question at all. If there was no actual 
evidence of partition, there was no inference of partition in law. 
Assuming that Ram Charan and Lachhmi Prasad got one- 
third each, Lachhmi Prasad’s one-third share would be joint 
as between Sarup Narain and Jainti Prasad. There was no 
proof even that Sarup Narain and Jainti Prasad were born 
at the time of the partition-suit. Therefore Lachhmi Prasad 
and his sons were joint, and as between the sons there was 
no partition. 

- [CHAMIER, J.—Out of a 12 anna 9 pie share, we find that 
Kali Prasad disposed of 4 anna 3 pies, and Ram Charan dis- 
posed of another 4 anna 3 pies.] 
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The court of first instance found those two sales to 
be fictitious. The record of the property did not corres- 
pond to the shares. The Judge suggests that there’ were 
family exchanges, but this is pure imagination. Lachhmi’s 
interest was inherited jointly by his sons and became joint 
property. 

In any case, the two villages, Misraulia and Gular Bahar, 
would. be joint property, and these very villages had been 
leased out by the respondent. 


There was no specification of shares in the will by Kali 
Prasad. The whole property was. therefore given jointly 
to two members of a joint family, and would descend to them 
as joint property. 

Venkayyamma v. Appa Rao, [1902] I. L. R.,25 Mad., 678, P. C. (at pp 
85-86.) 

This was a very strong case, and it did not accept the 
Allahabad ruling on the point, though the latter was so 
reasonable. The Privy Council held that under an intestacy, 
daughter's sons would take jointly. Not only the sons of 
one daughter, but the sons of several daughters residing 
in several families at several places would all hold a joint 
estate in any property that descended to them, and that pro- 
perty would possess all the incidents of joint family: property. 
Their Lordships of the Privy Council overruled 

Jasoda v, Sheo Pershad, [1889] 1. L. R., 17 Cal, 33. 


which had laid down that if any property that was not 
joint property-came into the possession of joint members of 
a family, it would not be joint property. 


[KARAMAT HUSAIN, J.—This was because the property 


_ descending was joint, not because the recipients were joint. ] 


The property in 25 Mad. belonged to the maternal grand- 
father. 

[CHAMIER, J.—Was it suggested there that the daughter’s 
sons were joint? | 

Yes. They were members of a united family. 

Supposing in this ruling’ the two sons were joint with their 
own father, the maternal grandfather’s estate would g0 jointy 
to the sons only and not to their father. : 
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[CHAMIER, J.—If the father is joint, what is to happen? 


{t-would not be joint property as between the sons and the 
father ?] 


Yes, it would descend as joint property to the, sons, what- 
ever was its character and mode of acquisition. 


[KARAMAT HUSAIN, J.—This ruling is authority if there 
is dévolution by inheritance,’ but not if there is a gift by 
strangers. | 


It applies if there is no separate specification of shares, «. e., 
if the gift or sale be made jointly. I may refer to the case of a 
joint purchase, This is the case of a joint gift. These are 
modes of acquisition of property. 


_ Lhe ordinary presumption of Hindu Law is in favour of 


jointness. The instance of the funds being separate only 
rebuts that presumption, 
[KARAMAT HUSAIN, J.—If there are six members in a joint 
family, would it be joint if it was given only to three or four ?] 
Certainly, as between these three or four. There is no 
getting out of the Privy Council case. The facts are almost 
parallel. Property is held here jointly. Sons and nephews 
may not be co-owners, yet they hold it jointly. The con- 
trary must be shown by him who alleges separation. No 
difference can be made, because persons in the ascending 
or descending line do not share in the joint property. 
Radhabat v. Nanarav, [1879] 1. L R., 3 Bom., 151 (at p. 153.) 
Mankamna Kunwar v, Balkishan Das, [1905] I. L. R., 28 All, 38. 
Durga Dei v. Balmakund, [1905] I. L. R., 29 All, 93. 
Kam Per shad v. Lakhpati Koer, [1902] 1. L. R, 30 Cal, 231 (at 253.) 
The course of conduct later onin the family would show, 
the devolution of the property. It was not necessary for the 
plaintiff to prove adverse possession. She succeeded to it in 


the natural course. It was alleged that there was no denial 


of defendant’s title before suit. It was unnecesary because 
defendant was not in possession, and it only became neces- 
sary when she executed this lease, 


If Ram Charan, Lachhmi Prasad, and his sons were joint, 
the latter succeeded to the property by inheritance and 
held it jontly. If partition was assumed, the interest. of 
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Lachhmi Prasad was still joint with that of his sons, and the 
share of Ram Charan came to them jointly, as also did 
Kali Prasad’s interest in his share. The villages under lease 
were covered neither by the gift nor by the will. They 
devolved onthe plaintiff, and the defendant had no title. The 
lease was invalid in law. 

Surendra Nath Sen (with him Motilal Nehru), for the 
respondents, 


_ The decree of 6th June, 1874, was not a mere declaratory 
decree as it contained a partition of revenue-paying property. 
The terms of that decree themselves show that it was 
a. partition decree. It was passed on two suits for partition 
one against Ram Charan and one against Lachhmi Prasad 
and the widow of Deoki Nandan. A decree of one-third 
would never have been passed unless there had been persons 


_ inthe suit representing particular units of the family. The 


nature of the tenancy was converted from joint tenancy 
to tenancy in common as soon as the court had to determine 
a share. It was not necessary for the decree to separate 
Lachhmi Prasad and his twosons, The ruling in 29 All,’ 
does not affect the case. 

[CHAMIER, J.— What is the reason of assigning a separate 
share to Lachhmi Prasad and his sons instead of to 
Ram Charan, his son and grandsons? There was a‘theoretical 
partition, you say. | . ' 

So long as Ram Charan’s share was not determined, Kali 
Prasad’s could not be found. Hence the shares of both 
Ram Charan and Lachhmi Prasad had to be found. 


In 29 AH, 93, half had been given to uncle and half ` 
to his brother’s two joint sons, it was not necessary there 
to -determine the shares of the two sons. They were treated 


merely as members of one branch. The same principle 


applies here. 

| Balkishen Das v. Ram Narain, [1903] 1. L. R., 30 Cal., 738 (at 750). 
Kali Prasad did not continue joint even after the decree, 

because the will declared that he was the sole and absolute 

owner, and heexecuted a sale deed to Ishri Prasad of 

one-third of hisown one-third share on the 14th of August, 

1874. T i a eek e 
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.I would invite the attention of the court to the gift of 
Ram Charan.. The gift militates- against the theory of 
jointness. What could be the ostensible object of making 
a gift to his natural heirs, who were already members of 
a joint family. The parties to the .decree constituted the 
aggregate units of the joint family. 


Parsotam Rao v. Radha Bai, |1910] 7 A. L. J. R, 451 at (456). 


As to the case of daughters, the general rule was that 
daughters took a’joint estate, and if one of them died, her 
sons could not succeed as against the others. There was 
no question of Hindu Law, but entirely of construction, 


“Sreemutty Soorjeemoney v. Denobundoo, [1857] 6 M. 1. A., 526 (550). 
One should ‘look to the surrounding circumstances only 


if there was an ambiguity in construction. 


[CHAMIER J.—Is no consideration to be attached to the 
joint estate ofthe donees?] 

Not in an unambiguous document. 

[CHAMIER, J.—If property is given to A and B, wiy 
should it not be joint ?| 

The English rule says that it constitutes a tenancy in 


common. The same rule holds in India. 


In 1878, thé testator could have no anticipations that 
Jainti Prasad would die young, because if Jainti Prasad 
would have left any children, they would not inherit. A pre- 
sumption of joint tenancy existed in Hindu Law but not in 
English Law. " 


It would be a question of construction -in each case, and 
would not be held joint merely because the donees happened 
to be joint. | 


. Vydinada v. Nagammal, [1888] I- L. R, 11 Mad., 258. 
There was.a conflict of judicial opinion on this point, till 


Jogeswar Narain v. Ram Chandra, [1896] I. L. R., 23 Cal, 670 P. C. 


which overruled 11 .Mad., and held that documents were to be 


subject to natural interpretation and not to technical rules of 


English law. 
_ Rewun Persad v, Musaminat Radka, [1846] 4 M. I. As, 137. 
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Further cited : 

Mankamna Kunwar v. Balkishah, [1905] L L. R., 28 All., 38, 
Gopi v. Jaldhara, [1910] 7 A. L. J. R., 941. 

Bhoba v. Pearylal, [1897] I. L. R., 24 Cal., 646 (652.) 

Bai Diwali v. Patel Bechandas, 1902] I. L. R., 26 Bom., 445. 
Kuruppai v. Sankaranarayanan, [1903] 1. L. R., 27 Mad., 300. 

As to the argument that the’ documents had not been 
given effect to, there was a clear finding of fact in the judg- 
ment of the lower court, and this ground could not be urged 
in Second Appeal. The two villages of Misraulia and 
Gular Bahar were merely reclaimed jungle and so had not been 
mentioned by name in the deeds. Their Lordships had to look 
at the deed of gift only by itself. 

Zahuran v. Rahim, |1909] 8 A. L. J. R, 247. 

Mere continuity of possession was not adverse possession. 
The latter had not been proved. 

Govind Prasad, in reply. 

The following judgments were delivered :— 

CHAMIER, J.—The following pedigree explains the position 
of the parties to this appeal and other persons to whom re- 
ference will be made :—- 


RAM CHARAN, 
me Prasad. Lachhmi Prasad. Deoki Nandan 
married Musaminat 
Sonkali. 
Jainti Prasad, Sarup Narain. 


married Musammat 
Mundra \respondent.) i 
Triloki Narain, “ 
married Musammat 
Kishori (appellant. ) 


After the death of Deoki Nandan, which occurred mariy 
years ago, Ram Charan, his sons, Kali Prasad and Lachhmi 
Prasad, and his grandsons, Jainti Prasad and Sarup Narain, 
constituted a joint family. In 1874, Kali Prasad brought 
suits against Ram Charan, Lachhmi Prasad and Sonkali, for 
partition and possession of his share in the family property 
and obtained decrees which established his right to possession 
of a’ one-third share. In August, 1876, Kali Prasad made a 


` 
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will whereby he left his shares in the villages Katyalu, Bisauli, 
Kanura and Badhya, to his nephews, Jainti Prasad and Sarup I9II. 
Narain. In January, 1878, Ram Charan executed’a deed of Kishor’ Dubain 
gift whereby he transferred to the same two persons his - os 
ancestral and acquired shares in the four villages mentioned Dubain., 
above and other property. All the males in the family have Chamier, J. 
died. The dates on which they died are not material. It is 

only necessary to state that Jainti Prasad predeceased his 

brother Sarup Narain, and on Jainti’s death mutation of 

names in respect of the shares standing in his name was 

made in favour of the respondent, Musammat Mundra. 

On the death of Sarup Narain, mutation of names in respect 

of the property standing in his name was made in favour of 

his son, Triloki Narain, and on the latter’s death in favour of 

the appellant, Musammat Kishori. It may be mentioned here 

that Musammat Sonkali was at one time recorded with 

Jainti and Sarup as one of the proprietors of shares in two 

villages called Misraulia and Gular Bahar,a fact which seems 

to have puzzled the lower appellate court. The explanation 

is to be. found in the deed of gift executed by Ram Charan, 

whereby he gave his shares in certain jungle land to’ Musam- 

mat Sonkali for life and thereafter to his two grandsons, 

That land, as the lower appellate court has shown, is now 

known as Misraulia and Gular Bahar. With the exception 

of these two.villages the whole of the property in the six 

villages with which we are concerned in the present case 

was for many years recorded in the names of Jainti Prasad 

and Sarup Narain. 


The respondent, Musammat Mundra, having made a 
lease of her recorded shares in two of the villages in favour 
of the respondent, Mahant Beni Bibikanaiidgir, and having 
in other ways shown that she intended to claim a widow’s 
estate in the property recorded in her name, the appellant 
brought the suit out of which this appeal has arisen, claim- 
ing a declaration that she is the owner and in possession 
of the property recorded in Musammat Mundra’s name, and 
that the lease is invalid. The appellant’s case is that the 
brothers, Jainti and Sarup, held all the property recorded 
in their names as members of a joint family ; that on the death 
of Jainti the wholé passed to Sarup Narain; on the latter’s 
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death to Triloki Narain, and on his death to the appellant 
who has been'in undisputed possession for many years. The 
respondent’s case is that the decree of 1874 operated to 
sever the interests of Kali Prasad, Ram Charan and Lachhmi 
Prasad; that each took a one-third share. Lachhmi Prasad 
taking one-third for himself and his two sons; that Jainti 
Prasad and Sarup Narain each took separate interest under 
the will of their uncle, Kali Prasad, and under the deed of gift 
executed by their grandfather, with the result that the interest 
of Jainti, which is the property now in dispute, passed 
on his death to his widow, Musammat Mundra. 


The first question is as to the effect of the decree of 
1874. There is no doubt that the decree operated to 
sever the share of Kali Prasad from the shares of the rest of 
the family. The appellant referred to the decisions in Durga 
Deiv. Balinakund('), and Balkishen Das v, Ram Narain Sahl?) 
and contended that as shares were not actually allotted 
by the decree -to Ram Charan and Lachhmi Prasad, these 
two should be held to have remained joint in estate. The 
respondent referred to the case of Ram Pershad Singh v. Lakh. 
pai Koer (3), and contended that Ram Charan and Lachhmi 
Prasad should be regarded as having held separately after the 
decree, because, in order to determine the shares of Kali Prasad 
it was necessary to determine the shares of Ram Charan 
and Lachhmi Prasad, and becausé the evidence shows that 
they held their, shares separately after the decree. They 
might, no doubt, have elected to remain in union, but the 
evidence shows that they did not. Ram Charan, as already 
stated, transferred his shares to his grandsons, and there 
is other evidence to support the view of the lower appellate 
court that Ram Charan helda separate share after the 
decrce of 1874. : 


The second and most important question in this case 
is whether Jainti Prasad and Sarap Narain took separate 
interests under the will and deed of gifts’as contended by 
the respondents or took the property as undivided co-parce- 
ners as contended by the appellant. The latter does not suggest 

(1) [1906] I. L. R., 29 AIL, 93. 
(2) [1903] I. L. R., 30 Cal., 738. 
(3) [1902] I. L. R., 30 Cal., 231. 
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that the two brothers took the property as joint tenants in CIVIL. 

‘the sense of the English law. Her learned advocate relied IOTI. 

, principally upon the decision of their Lordships of the Privy | = —— 
Council in Venkataypamina v. V enkataramanayyamma (1). E DUERI 
That case does not appear to me to have any real bearing on Mundra 
the question which we have to decide. There the question ee 


was whether the sons of a daughter who were members of Chamier, J. 


a joint family with their father and had succeeded to their 
maternal grandfather’s estate on the death of their mother, 
took the property as undivided co-parceners (z. e„ jointly) or 
as tenants in common, It has been pointed out by the Mad- 
ras High Court, see Karuppat Nachiar v. Sankaranarayanan 
(2), that that decision cannot be regarded as laying down a 
rule that all property coming to two or more persons who 
happen to be members of a joint family is taken by them 
jointly, ¢. e, with thé rights of co-parcener in a joint family. 
Moreover, we have to deal here- not with succession on an 
intestacy to which alone the ruling of the Privy Council 
can be applied but toa caseof property passing under a 
will and a deed of gift. The nature of interests taken by 
the two brothers depends upon the language of the will 
and deed of gift, and ifthe language is ambiguous, upon any 
presumption or rule of construction, that may be applicable 
to such documents, There is nothing either in the will or 
the deed of gift which gives any indication as to whether 
the testator or donor intended that the two brothers should 
hold as undivided co-parceners or as tenants in common with 
separate interests. There are cases, 2. g. Vydinada v. Nagam- 
mals), and Mankamna Kunwar v. Balkishan Das(*), in which 
it has been held in accordance witha rule of English law 
that a gift or bequest to two persons without more creates 
a joint tenancy, but their Lordships of the Privy Council 
have disapproved of the application of this rule to the will 
ofa Hindu and have observed ‘that the principle of joint 
tenancy is unknown to Hindu law except in the case of 
co-parcenery between the members of an undivided family, 
Jogeswar Narain v. Kam Chandra(’). As regard may be had 
(1) [1902] I. L. R, 25 Mad., 678. (2) [1903] I. L. R., 27 Mad., 300. 
(3) [1888] I. L. R, 11 Mad., 258. (4) [1905] I. L. R., 28 All, 38. 
= (5) [1846] I. L. Ro, 23 Cal, 670. 
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to surrounding circumstances in order to ascertain the meaning 
ofthe testator in the one case and ofthe donor in the other, 
the learned advocate for the appellant has relied upon the 
fact that the brothers were at the time ofthe gift and will 
members ofa joint family and has pointed out thatthis circum- 
stance was relied upon by this Court in, the case of Mankamna 
Kunwar v. Balkishan Das (!), as a reason for holding that a 
joint tenancy had -been created by a deed of gift. The 
respondent’s learned vakil contended that the authority of 
the last mentioned case was much weakened by the erroneous 
application of a rule of English conveyancing to the construc- 
tion ofa deed of gift executed by a Hindu, and he referred 
toa later case of Gopi v. Jaldhara (2), in which following 
a decision of the Privy Council one of the same Judges 
declined to apply that rule to the construction ofa will 
executed by a Hindu.’ The learned vakil referred also to 
the case of Bat Diwali v. Patel Bechardas .3). There, property 
had been given to two brothers who were members of a joint 
Hindu family. One died leaving a widow, and it was held 
that she was entitled to half the property as heir of her hus- 
band, The facts of the present case are very much the 
same. It was ‘suggested that, as this Court in the case of 
Mankamna Kunwar v, Balkishan Das;(') relied upon the fact 
that the donees were living as undivided co-parceners as a 
reason for holding that the donor intended that they should 
hold the property passirg to them under the deed of gift, in the 
same manner, we should give the same weight to a similar 
circumstance inthe present care. That would not be a 
proper way of using a repo:ted decision. One document 
cannot be construed by reference to decisions on other 
documents executed iu different circumstances and contain- 
ing different language. We must determine for ourselves 
what weight should be attached tothe fact that the two 
brothers, Jainti Prasad and Sarup Narain, were living in 
union when the will and deed of gift were executed in their 
favour, It was suggested that a passage in the judgment 


(1) [t905] I. L. R., 28 All, 39. 
(2) [1910] I. L. R, 33 All, 41. 5 C 7 A. L. J. R, 941. 


(3) [1902] 1. L. Rẹ 26 Bom., 443. 
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ofthe ‘Privy Council in Jogeswar Naratn v..Ram Chandra 
(1), to the effect that the principle of joint tenancy is unknown 
to the Hindu law except in the sense of co-parcenary between 
the members of an undivided family recognizes the possibility 
of property being given or devised to two or more Hindus 
to be held by them in co-parcenary under the Hindu law. 
But the context shows that nothing of the kind was intended 
or contemplated. Their Lordships were considering only the 
incidents of the right of survivorship between joint tenants 
under the English law. There seems to bea difficulty in 
treating a gift or devise of property to two members ofa 
joint family as gift or devise to them of property to be held 
as undivided co-parceners for, as pointed out in the case of 
Bat Dewalt v. Patel Bechardas (*),,such a devise or gift 
would create interests in favour of the issue of the donees 
who might be unborn at the time of the gift on the death 


of the testator. I seenoreason whatever for supposing that - 


either Ram Charan or Kali Prasad intended that any 
children that might be born to either ofthe brothers should 
on their birth acquire an interest in the property. It must be 
‘remembered that the two brothers were at the time joint with 
. their father, Lachhmi Prasad, and others, and the fact that the 
gift and devise were made to them only suggests that there 
was no intention to benefit any other members of the joint 
family whether then in existence or to be born thereafter. 
It must also be remembered that Ram Charan had already 
given some property to Lachhmi Prasad to .be held by him 
separately, Inall the circumstances I am unable to come 
to the conclusion that either Kali Prasad or Ram Charan 
intended that the two brothers should hold the property given 
to them as undivided co-parceners. The fact that the two 
brothers were joint is not in my opinion a sufficient reason, 
in the present casé, for holding that the donorand testator 
intended that they should hold the property as undivided 
co-parceners. The lower appellate court held that the 
brothers took a severalty, and Iam not satisfied that that 


decision is erroneous.. 
The question of limitation is disposed of by the finding of 


the lower appellate court that though there isno good evi- 
(1) [1896] I. L. R., 23 Cal, 670. (2) [1902] I. L. R., 26 Bom., 445. 
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dence of possession on the part of Musammat Mundra, there 
isno good evidence that her relatives ever held adversely 
to her. 


I would dismiss the appeal with costs. 

KARAMAT HUSAIN, J.—I agree. 

By THE CouRT.—The appeal is dismissed with costs. 

S, A. P, Appeal dismissed. 


MUKHA AND ANOTHER 


VErSUS 


` HAR SAHAI.” 


Pre-emption-—Wajib-ul-arz—Jnterpretatian of documeni—Cusiom or 
contract—Evidence Act (I of 1872)—Section 13—Decrees—admissi- 
bility of proof of custom. 

In a suit for pre-emption the plaintiff in proof of the custom produced 
an extract from the wayib-ul-ars of 1872 which was headed “ das/ur-t-hag-t- 
shafa” and provided that a co-sharer who wished to sell his share had the 
right to do so, but that he should offer it (1) to his own brother, (2) to his 
more distant relatives, and (3) to other co-shares in the /#o# and village, a 
sale deed, two decrees of 1893 and one decree of 1898, while the defendants 
produced the wajib-ul-arg of 1853, the preamble of which ran thus “we 
record the following conditions in the wajib-ul-arz to act according to 
those conditions until the next settlement comes into force” and which, 
in paragraph 6 headed “mention of the transfer of rights by sale, mortgage 
or gift,” provided that each co-sharer was entitled to transfer his share, 
but that he should offer it to his co-sharers in certain order, and the 
wajib-ul-ars of the present settlement was silent upon the right of pre- 
emption, /e/d that, upon a proper construction, the qasib-ul-arges Were 
prima facie evidence of the existence of custom. 

Held also that the sale deed produced by the plaintiff was no evidence 
of custom, there being no mention in it either of custom or contract, and 
the two decrees of 1893, standing by themselves were no evidence of 
custom and not admissible under section 13 of the Evidence Act. 

SECOND APPEAL from the decree of D. L. Johnston, Esq., 
District Judge of Meerut, reversing the decree of Pandit Piarey 
Lal Katara, Additional Munsif of Ghaziabad. 

a S, A. No. 472 of 1910. 
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Suit for pre-emption. 


The court of first instance dismissed the suit but the lower 
appellate court revesed the decree. 


Defendant- A ppeallate. 

M. L. Sandal, fox the appellant. 

M. Ahmad Kartın, for the respondent. 

The following judgment was delivered by a 


T.UDBALL, J.—This appeal arises of a suit for pre-emption 
based upon a village custom. The court of first instance 
dismissed the suit holding that the custom was not proved. 
The lower appellate court has decreed the suit holding that 
the custom is proved. The plaintiff-respondent to prove his 
custom produced the wajzb-ul-are of the settlement of 1872. 
He also produced a sale-deed of roth May, 1907, two decrees 
of 1893 and one decree of 1898. The defendants-appellants, 
to rebut this evidence produced an old waytb-ul-arz of 1853 
drawn up at a settlement known as Mohar Singh’s settlement. 
The village in question, I may note, lies in the Meerut district. 
The waytb-ul-ara of 1872 has not been filed zu ertenso, but 
only an extract setting forth that paragraph which relates to 
the right of pre-emption. This paragraph is headed “ dastur-i- 
hag-t-shafa. It then goes on to record that a co-sharer who 
wishes to dispose of his share has the right to do so, but that 
he should offer it first of all to his own brother (hai hagigi) 
and then to his more distant relatives, and then to other-co- 
sharers in the ¢kok and village.” There is nothing in the 
language of this wayrb-ud-are to indicate that what was record- 
ed: was an agreement among the co-sharers and not a 
custom, and following the principle laid down in Majidan 
Brbr's case (!), I must hold that this waytb-ul-ars is prima facie 
evidence of the existence of a- custom. The sale deed of 18th 
May, 1907, is in no way evidence of the existence of-a custom, 
It merely says that in that year a suit for pre-emption was 
brought and was compromised, the vendee selling the property 
to the pre-emptor. There is no mention either of custom or 
contract in this document. $ 


The two decrees of 1893 do hot show that the right of 
pre-emption claimed in those suits was based upon custom. 
The word custom is not to be found in the decrees, Standing 
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alone as tbey do without the pleadings in the suits or the issues, 
or decisions thereon, they are no evidence at all of custom, 
and do not come within section 13 of the Evidence Act. The 
decree of 1898 is accompanied by the judgment. In that 
case the right of pre-emption was based upon a condition 
entered in the wayzb-ul-arg and the village custom. The 
custom apparently was not dented as the.vendee in the case 
was also aco-sharer in the village. The matter was compro- 
mised. Asevidence of a particular instance, in which the 
custom was claimed, these documents fall within section 13 
of the Evidence Act though they are not of very great value. 


To rebut this evidence the defendants-appellants produced 
a wajib-ul-arg of 1853, and it is claimed that what was set 
forth in that year was clearly the record of an agreement and 
not of a custom, and that therefore the, wayzd-ud-are drawn up 
in the settlement of 1872, could not be the record of a custom. 
Attention is also drawn to the fact that when the records of 
the present settlement were drawn up, noentry was made in 
respect to the right of pre-emption, Attention is also drawn 
to the decision of a Bench ‘of this court in Kesho Ram v, 
Ajudhta Nath and another (1), in which there was a similar 
context.. The suit in that case was one from the Aligarh 
district. The language of the waytb-ul-ars there construed 
was of similar import though not the same as in the present 
case, and it is urged that I should follow that ruling in the 
present case and construe the present document of 1853, as 
the wazib-ul-aie of 1863 wag construed in that case. It 
seems to me highly dangerous to construe one ducument 
according to the construction placed upon different language 
(though it may be of similar import) in another document. 
I take the wajzb-u/-ara of 1853 by itself. In the preamble. 
the co-sharers state as follows:—We record the following 
conditionsin the waj1b-ul-arz to act according to those condi- 
tions until the next settlement comes into force.” In paragraph 
6 of that waz7ib-ul-arz the heading is “ mention of the transfer: 
of rights by sale, mortgage or gift.” The paragraph then 
goes on to set forth that each co-sharer is entitled to transfer 
his share, but that there “is” one condition, namely, that he 


‘should offer it to his co-sharers in certain order. There can 


(1) [1908] 6 A. L. J. R., 9. 
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be no doubt that in the preamble the co-sharers in the village 
distinctly record an agreement to act according to what 
is entered in the wayzb-ul-ars. It is quite clear that in 
that waytb-ul-arg many customs and usages in force in the 
village are set forth in detail. It is therefore quite clear 
to me that the co-sharers agreed to act according to many 
pre-existing customs in the village. It is therefore necessary 
to look to the language of paragraph 6 to see whether or not 
it contains an agreement for the future, or whether it sets forth 
a custom or practice which was then in force in the village. 
- That paragraph clearly uses the present tense. It ‘sets forth 
that each co-sharer has a right to transfer his share, but that 
he is ‘bound by one condition, namely, he should offer it in 
a certain order to his co-sharers. There is nothing in the 
language of this paragraph to indicate that in this respect 
the co-sharers were entering into a new contract for the 
future. J do not think that the language of the preamble in 
the present instance is such that one can conclude from it that 
everything which was entered from the first to the last in the 
wajib-ul-ars was an agreement for the future. Prima facte 
the wazib-ul-arz of 1853 is evidence rather of a custom than 
of a contract on the point of pre-emption, The wajtb-ul-arz of 
1872, therefore, stands unrebutted. It is prima facie evidence 
of the existence of a custom. Silence of the present settle- 
ment record on the point carries the matter no further either 
way. In my opinion the plaintiffs case was prima facie 
proved by the evidence on the record and it stands unrebut- 
ted. The decree of the lower court is, therefore, perfectly 
correct, The appeal fails and is dismissed with costs. 


Appeal dismissed. 
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SRINIVASA MOORTHY 
VErSUS 


VENKATAVARADA AYYANGAR AND OTHERS. 


T yusi—acceptance of —Acquiring property as a trustee—Assertion of ad- 
verse tiile by trustee on his own behalf—High Court—Jurisdiction— 
Cause of action arising parily within the jurisdiction—“ Dwelling” 
within the jurisdiction— Hindu Law—Will—Joint family proper ty— 
Selfacguired property—Separate accounts—Party withholding ma- 
terial documents in his possession. 


No person who has accepted the position of trustee and has acquired 
property in that capacity can be permitted to assert an adverse title on 
his own behalf until he has obtained a proper discharge from the trust 
with which he has clothed himself. i 


The High Court has jurisdiction to try a suit, where the cause 
of action partly arose within its jurisdiction and the defendant was 
“dwelling” within such jurisdiction. 

Where the defendant had taken up his abode with his wife and 
family in a hired house in Madras, meaning to remain there several 
months, and was actually living there when the suit was instituted, Ae/d 
that the defendant was “dwelling” within the jurisdiction of the High 
Court at Madras. l i 

Srinivası Moorthy v, Venkatavarada Ayyangar, [1906] I. L. R., 29 

Mad., 239 affirmed. 

Held on evidence affirming the High Court, that the testator kept his 
own earnings separate from the property that came to him at the time of 
the partition ; that the testator left at his death documents which would 
clearly show how much of the assests left by him were his own acquisition 
and therefore at his disposal ; that the material documents were with- 
held by the appellant because they would disprove his wae and that 
the will in question was operative. 

APPEAL from a final appellate decree of the High Court 
of Judicature at Madras, modifying a final decree of Mr. Justice 
MOookrg, sitting on the original side of the High Court. 


The said suit was brought for the administration of the 
estate of S. Venkatavarada Iyengar (hereinafter referred to 
as the said testator) by three of the executors with probate of 
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his will annexed against the fourth. The defendant was the 
son of the said testator and his case was that the will was in- 
valid and that the assets had passed to him by survivorship, 
and he denied that the High Court had jurisdiction to enter- 
tain the suit. 


The circumstances out of which this litigation arose were 
as follows:—The said testator was born at Madura in 1834, 
and was the son of Srinivasa Iyengar who was treasurer of 
the Collector of Madura. In March, 1854, the said testator 
having quarrelled with his father, from whom after that date 
he received no funds, left the family house and went to Mysore 
where he lived holding various appointments under the Mysore 
Government till shortly before his death. Srinivasa Iyengar 
died in 1864, and on the 15th October of that year, a partition 
was effected between the said testator and other members of 
his family. From the date of the partition onwards the said tes- 
tator madea practice of keeping separate accounts with regard 
to the property he obtained on partition on the one hand, and 
his own earnings and the property which he had acquired 
therewith on the other hand. These documents came, on the 
testator’s death, into the hands of the present appellant, 
but were not produced by him. The said testator died 
on the 29th August, 1892, leaving the appellant, his only 
son (who was born in Mysore about 1872), the 7th res- 
pondent, his widow, and the oth respondent, his daughter ; 
and his estate consisted of moveable and immoveable 
property. He left a will, dated the 3rd August, 1892, by 
which he appointed as executors his son (the present 
appellant), and the present Ist respondent, and two other 
persons, vzg., Krishna Iyengar and Biligiri Iyengar. One 
other executor was appointed by the will, but he took no 
part in the administration of the estate or the application for 
probate. In paragraph 4 of the will the testator said :—“ I 
have from time to time written and kept lists of all my other 
principal, ancestral and self-acquired properties ; my son, and 
after him his heirs, shall get all these and all my other estate 
subject to the conditions mentioned hereunder and others 
have no right thereto,” Then followed certain bequests. Pro- 
vision for the daughter, the gth respondent, was made in 
paragraphs 10, 11,.and 12, Shortly after the death of the 
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said testator, the four executors above-named, obtained 
probate of the will in the Court of the British Cantonment at 


Bangalore, the estate there being sworn at Rs, 6,500, and, 


subsequently, vis., on the 20th February, 1893, they applied 
to the High Court of Madras for probate limited to the pre- 
sidency of Madras. And probate was issued to them. In the 
following year, viz., on the 4th May, 1894, the present appel- 
lant, in whose hands the other executors to a great extent 
left the administration of the estate, filed in the High Court 
a partial inventory showing that Rs. 65,146 had been realized 
in the course of the previous year in the Presidency Town. 


‘The executors further realized on the life policies above re- 


ferred to, the sum of Rs. 50,000, which was permitted to 
remain in the hands of the present appellant. who did not 
invest it as provided by the will but lent out the moneys to 
certain persons, one of such loans amounting to Ks. 27,000 
being made to one K. Shamiengar at Madras, on 6th Sep- 
tember, 1893. The present appellant for some time made 
payments to the 7th and gth respondents as interest on the 
fund. The present first respondent and one of the other 
executors from time to time protested against the course 
which had been pursued, but in the month of August, 1898, 


the present appellant, having stopped all payments to the 


widow and daughter, wrote a letter to the said Beligeri 
Iyengar at Madras repudiating his own position as an exe- 
cutor and trustee under the will, and stating that the will 
was invalid for the alleged reason that all his father’s property 
had been joint family assets, which on his death had passed 
to him by survivorship. And in the following month he filed 
an affidavit in the High Court of Madras setting up the 
same case. 


In 1899, the daughter, the present oth respondent,. filed 
a suit against the four executors, praying, tnter alta, that the 
intentions of the testator, as set out in paragraphs Io and II 
of the will, should be carried out, (O. C. S. No.-76 of 1899). 
No leave of the court having been obtained under Letters 
Patent for the High Court,section 12,and the present appellant 


-not dwelling or being within the jurisdiction of court at the 
‘time the suit was filed, the suit was dismissed as against him, 
„but an account was directed to be taken as against the other 
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executors. Two of the last mentioned executors having 
died, and their representatives not having been brought on 
the record, that suit remained pending. In March, rgot!, the 
present appellant took a house at Mylapur, which is within 
the local limits of the jurisdiction of the High Court of 
Madras, and entered into articles of apprenticeship with a High 
Court Vakil in order to study with him and qualify for enrol- 
ment as a vakil of the High Court. The term of study and 
attendance required for the purpose was, under the rules, 
a period of twelve months. In June he paid eight months’ 
rent in advance with a view of occupying the house which he 
had taken for the whole of that period. With the excep- 
_ tion of a few days’ visit to Madura, and, according to the 

evidence of the present appellant (who, however, was discredit- 
ed by the court in India), a short visit to Bangalore, he 
stayed in Madras until the afternoon of the 31st August, 
when having, as found by the lower courts, become aware of 
the institution of the present suit, he left for Bangalore in 
order to avoid personal service of the summons within the 
jurisdiction. 

On the 30th August, 1901, the other executors, having pre- 
viously, on the 28th August, obtained leave of the court under 
. the Letters Patent for the High Court, section 12, instituted 
the present suit against the present appellant. 


The High Court decreed the suit. 


Defendant appealed. 


Arthur Cohen, K. C, and De Gruyther K; C, (S. A. Kyffin 
with them), for the appellant. “The High Court relying upon 
the cases decided under section 17 of the Code of Civil 
Procedure (Act XIV of 1882), has held that that court had 
jurisdiction. But section 17 does not apply when the 
jurisdiction of the High Court is in issue. Such jurisdiction 
must be determined by reference to the Letters Patent, and 
-it Gs submitted that the High Court had no jurisdiction 
under them. The section applicable to this case is section 
` 12 of the Letters Patent. ‘The cause of action has not arisen 
wholly, as required by that section, within the jurisdiction, 
‘and the view of Mr. Justice MOORE that the appellant was not 
‘dwelling within the jurisdiction is right. The requirements 
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of section 12 are not fulfilled, and the High Court had no 
jurisdiction to try the suit, which ought to be dismissed. 
The appellant, when he joined his co-executors in taking 
out the probate and afterwards in acting with them as 
executor, made an admission of law that the testator had 


= power to devise the property in suit. But the appellant is 


not bound by an admission of law. He is not estopped from 
disputing the validity of the will. Mr. Justice MOORE relied 


upon 
Tagore v. Tagore, [1872] L R. Suppt. Vol. 47, at, p. 70, 


and held that as the testator could, during his lifetime, make 
a gift of the property, he could devise it. But that case does 
not lay down such a proposition. It isa wrong view of the 
law. It is settled law that every Hindu family is supposed 
to be joint unless the contrary.is proved, and that if there is 
nucleus of joint property, as it is in this case, the party 
alleging that it is separate must prove its allegation : 


Mayne on Hindu Law and Usage, 7th ed., p. 363, section 289 ; 

Luximon Row Sadasew v Mullar Row Baju; [4831] 2 Knapp’s 
Privy Council Cases, 60. 

Dhurm Das Pandey v. Musammat Shama Soondri Dibiah ; [1848] 3 
M. I. A., 229. 

Ram Pershad Tewarry v. Sheochurn, Doss, [1866] to M. I. A, 
490, at p. 505. 

The evidence clearly shows that the testator had some 

ancestral property. 


[Sir Robert Finlay; K. C., It isadmitted that the testator 
had some paternal property. ] 


That was a nucleus of the ancestral property, which was 
mixed up with self-acquired property of the testator, who 
traded in cotton and made large profits. There is no evidence 
in this case to show how much property was joint and how 
much self-acquired. The whole must be presumed to be joint 
and the respondents, on whom lies the onus, have failed to 
prove that it was self-acquired ; 

Lal Bahadur v. Kanhia Lal; [1906] L. R., 34 I. A., 65. 


Mahomed Sidick v Haji Ahmed and others, [1885] I. L. R, 10 
Bom., at pp. 15 and 16, 
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Mayne on Hindu Law and Usage, 7th ed., pp. 341 and 352, section 
277 and 281 ; 
Anandrao Ganpatrao v. Vasantrao Madhavrao, {1907} 9 Bom. Law 
R., 595. 

There was no separation of the two kinds of properties 
either in law or in fact, and the whole of it must be presumed 
to be joint. 

The statement of the testator that he had written and 
kept lists of his ancestral and self-acquired properties is not 
itselfa relevant fact: . 

The Indian Evidence Act I of 1872, section 32 (3). 


Sir Robert Finlay, K. C, and K. Brown, for the respon- 
dents :—The bequests under the will are valid. They are 
only a small part of the testator's vast fortune. It cannot 
be disputed that he could have gifted that amount during 
his life-time, and ifhe could do that, he had power to give it 
by will: 

Baboo Beer Pertab Sahee v. Maharajah Rajender Periab Sahee, [1867] 

12 M.1.A,, J, at p. 38. 

Whether the property was joint or self-acquired, is a ques- 
tion of fact, and no question of law is involved in deciding 
that question. Both courts in India have held that it was 
self-acquired and that the testator could dispose of it by will. 
The word “nucleus, ” used by text-writers and others, is used 
in a scientific sense meaning that part of the property from 
which it expands, 

The presumption that the property of a Hindu family is 
joint, is amply rebutted here ; and the property bequeathed, 
it is submitted, is separate ; 


_ Mayne on Hindu Law and Usage, 7th ed., pp. 349, 367-8, sections 278 
and 291. 


The appellant proved the willand took possession of the 
property as executor and trustee under it, and now when 
he is sued to carry out the trusts of the will, he cannot 
say that the property was joint, and that the testator had no 
power of disposition over it, and that it devolved upon him 
by right of inheritance. 

Newsome v. Flowers, [1861] 30 Beavan, 461, at p. 470. 


Attorney-General v. Munro, [1848] 2 De Gex and Smale’s Reports, 
122, at p. 163. 
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GYIN: As far as the legatees are concerned, the appellant, who 
QUI. has acted as a trustee under the will, must not set up a title 
nares a adverse to them. The Indian Trusts Act (II of 1882), section 
-Moorthy 14, and as far as the co-executor of the appellant is concerned, 


EAEE the latter acted with the former, and is, therefore, estopped 
l from denying his position : 
The Indian Evidence Act (I of 1872), section 115. 
Sarat Chunder Dey v. Gopal Chunder Saha, [1892] L. R, tg I. 
A., 203. 

De Gruyther, K. C. in reply : The real question is what 
is the extent of the estoppel? Does it bind the appellant 
during the time he acts as an executor or does it bind him 
for ever and prevent him from setting up the title, which he 
has set up in this case? Itis submitted that the estoppel is 
limited and that the proper course for the appellant is to 
first renounce his executorship and pay the amount- claimed 
to a third person, and then to raise the question raised in 
this case. ) 


[Lord Macnaghten: He could not renounce the executor- 
ship without the permission of the Court.] 


Reference was made to 
The Probate and Administration Act (V of 1881), section 4 ; 


Mayne on Hindu Law and Usage, pP. 357 and 367, sections 285 and 
291 ; | . 
Hurpurshad v. Sheo Dyal, [1876] L. R., 3 1. A., 259. 
The judgment of their Lordships was delivered by 


Lord LORD MACNAGHTEN.—This is an appeal from the 

ACHAR biel judgment of the Madras High Court in a suit for the adminis- 
tration of the trusts of the will of Venkatavarada Iyengar, 
who died on the 24th of August, 1892, domiciled in the 
State of Mysore. The judgment under appeal affirmed in 
substance the decision of MOORE, J., sitting on the original 
side of the Court. ` 


-The appellant, who was the only son of the deceased, 
was one of the executors and trustees named in his will and 
sole residuary legatee. He joined in obtaining probate, 
He took upon himself the management of the estate and ` 
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possessed himself of all the assets, For some years he acted 
in execution. of the trusts-of the will. Called upon to 
account and charged with various breaches of trust he now 
asserts that the will was wholly inoperative and that the 
entire estate was joint family property, and that it belongs to 
him in his individual capacity by right of survivorship. 

To such a contention advanced under such circumstances 
it would be a sufficient answer to say that no person who 
has accepted the position of trustee and has acquired 
property in that capacity can be permitted to assert an adverse 
title on his own behalf until he has obtained a proper 
discharge from the trust with which he has clothed himself. 
But out of respect for the argument of Counsel at the Bar and 
the elaborate judgments in the Courts in Madras, it will be 
proper to deal shortly with the facts of the case and the 
grounds of the decision under appeal. 


The testator was born at Madura in 1834. He was the 
son of Srinivasa Iyengar, who was Treasurer of the Collector 
of Madura, In March, 1854, after a quarrel with his father, 
he left the family house and went to Mysore. He maintain- 
ed himself there by his own exertions. He held various 
appointments under the Mysore Government, and got to- 
gether a considerable sum of money in his father’s lifetime. 
His father died in 1864, and a partition was then effected 
between the testator and the other members of the family. On 
partition the testator received as his share a sum of money 
which, after recouping him for his outlay on account of his 
father’s funeral and on account of other family expenses, 
amounted to about Rs. 7,000. 


The testator continued to improve his fortune after his 
father’s death. His estate, when he died, was worth about 
four lakhs of rupees. He left a widow and an only daughter as 
well as his son surviving him. 


- The testator’s will was dated the 3rd of August, 1892. 
He named as executors his son and four other persons. One 
of those four persons did not prove the will or intermeddle 
with the estate. The other executors were N. T. Venkata- 
varada Iyengar, the first respondent, Biligtri Iyengar, an 
attorney of the Madras High Court (now deceased), and 
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Krishna Iyengar (also now deceased). After stating that he 
had given certain jewels to his son, the testator proceeded to 
declare his will as follows :— 

“ Ihave from time to time written and kept list of those and of all 
my other principal ancestral and self-acquired properties. My son Rajasvi 
Srinivasa Moorthi (may he live long), and after him his heirs, shall get all 
these and all my other estate, subject to the conditions mentioned here- 
under, others have no right thereto.” 

Then followed certain bequests. Provision for the daugh- 
ter was made in paragraphs I0, 11, and 12, which were to 
the effect that Rs. 40,000, being four-fifths of the sum for 
which the testator’s life had been insured, should be settled 
on her and her children. The remainder of the insurance 
money was to go to the widow for life. 


Shortly after the testator’s death the appellant and the 
three other executors who proved the will obtained probate 
in the Court of the British Cantonment at Bangalore, and on 
the 2oth of February, 1893, they applied to the Madras High 
Court for probate, limited to the Presidency of Madras. 

On the 5th of May, 1893, probate was issued to the appel- 
lant and the other three executors, and the usual undertaking 
was given by them to administer the estate and exhibit an 
inventory. 


On the 4th of May, 1894, the appellant filed a partial in- 
ventory showing that Rs. 65,146 had been realised in the 
Presidency town. Thė sum of Rs. 50,000 was also received 
from life-policies. 


For some time the appellant made payments to the 
daughter and the widow as interest on the fund in his hands, 


In August, 1898, the appellant wrote to his co-executor 
Biligiri, repudiating his position as trustee, and stating that 
the will was invalid on the ground that all his father’s pro- 


perty was joint family property, and belonged to him as 
survivor. i 


In the month of September, 1898, he filed an affidavit in 
the Madras High Court setting up the same case. 


In 1899, the daughter brought a. suit against the appellant 
and his co-executors, but as the leave of the Court had not 
been obtained in accordance with section 12 of the Letters 
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Patent for the High Court, the suit was dismissed against 
the appellant who was not then within the jurisdiction of 
the Court. Accounts were dirécted as against the other 
executors, but no further steps were taken in that suit. 


In August. 1901, the appellant’s co-executors brought 
the ‘present suit against the appellant alleging various 
breaches of trust on the part of the appellant in which 
they seem to have participated to some extent themselves, 
They alleged that the assets realised in the Madras Presidency 
in the hand’ of the appellant were more than sufficient to 
enable them to carry out the trusts of the will, and they asked 
for the usual accounts, administration of the estate, and 
removal of the defendant fromthe office of trustee. The 
plaint was afterwards amended by striking out the names of 
the two plaintiffs who died pending the suit. 


On the 11th of October 1904, MOORE, J. delivered 
judgment, ordering that the surviving plaintiff and the 
defendant should be removed from their office as executors 
and trustees under the will, and directing the usual accounts 
to be taken with liberty for all the beneficiaries to come in 
and prove their claims. 

On the 16th of March, 1905, MOORE, J., made a final 
decree appointing a receiver and directing certain payments 
in accordance with the result of the accounts which had been 
taken, 

The defendant appealed to the High Court from both 
decrees, The High Court dismissed both appeals with costs, 
and ordered the appellant to pay into court on or before a 
day named in the order, Rs. 115,000, with interest, to answer 
the amounts found due from him, with directions te the 
receiver in case of default to raise the required amount out 
of the estate and to execute the decree as if it were a decree 
in his favour for that sum. 

From this decree, which is dated the 1st of March, 1906, 
and the other orders and decrees made in the suit, the 
defendant appealed to His Majesty in Council. The argu- 
ment of the learned Counsel at the Bar was addressed to 
(1) the question of jurisdiction, and (2) the question as to the 
nature of the testator’s estate, 
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The question of jurisdiction is too plain for argument, 
Both courts held that the cause of action arose partly within 
the jurisdiction of the High Court, and although the Judge 
of First Instance thought himself bound by a decision which 
had really no application to the case to hold {contrary to his 
own opinion) that the defendant was not “dwelling ” with- 
in the jurisdiction, the High Court not unnaturally thought 
that inasmuch as he had taken up his abode with his wife 
and family in a hired house in Madras, meaning to remain 
there several months, and was actually living there when the 
suit was instituted, he could not be heard to say that he 
was not “dwelling” within the jurisdiction of the High 
Court. 

As regards the second question both courts rejected the 
defendant’s contention. In the High Court, SUBRAHMANIA 
AIYAR, J., with whom the Chief Justice agreed, held that it 
could not be doubted that “the testator kept his own 
earnings separate from the property that came to him at 
the time of the partition,’ and also that there was no 
doubt “ that the testator left at his death documents which 
would clearly show how much of the assets left by him 
were his own acquisition and therefore at his disposal.” All 
the testator’s papers came at his death into the hands of the 
defendant, and the inference which the learned Judges drew 
from the evidence in the case was that the material docu- 
ments were withheld by the defendant because they would 
disprove his story. Both courts took a view of the defend- 
ant’s character not altogether favourable. He was a person 
of some education, with some knowledge of the rights of 
members of an undivided family, and an astonishing dis- 
regard of truth. 

Their Lordships see no ground for dissenting from the 
conclusion at which the learned Judges of the High Court 
have arrived, and in the result they will humbly advise. His 
Majesty that the appeal should be dismissed with costs. 

Appeal dismissed. 

Chapman, Walker and Shephard, solicitors for the appellant, 

Douglas Grant, attorney for the respondent. 


J. M. P. 
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SHEIKH ZIKRI 
VEFSUS 
KING-EMPEROR. 8 
Criminal Procedure Code (Act V of 1898), section rro—Security for 
l good behaviour —condition. 

Where the Magistrate in a case under section 110 of the Criminal 
Procedure Code orders that “the security must be furnished of a respec- 
table gentleman resident of the same village or of a neighbouring village 
in which the accused: is living.” Held, that it is quite unnecessary to 
demand that the surety -shall be a resident of a particular place, if the 
Magistrate is satisfied that the surety can exercise proper control over 
the person who has been bound over. 

CRIMINAL REVISION against the order of Kunwar Jagdish 
Prasad, District Magistrate of Basti. 

Satya Chandra Mukerji, for the applicant. 

Assistant Government Advocate (R. Matcoinson), for the 
Crown, l 

The following judgment was delivered by 

TUDBALL, J.—The applicant has been ordered to furnish 
security for his good behaviour in his own bond for Rs. 10o, 
with one, surety, for a period of one year. The Magistrate 
orders that “this security must be furnished of a respectable 
gentleman resident of the same village or of a neighbouring 
village in which the accused is living.” The only objection 
taken before me to this order is that the Magistrate has 
without reason narrowed down the area within which the 
sureties must reside. 


It always seems to me quite unnecessary, not to say 
improper, in an order passed under these sections to demand 
that the surety shall be a resident of any particular place. 
In accepting a surety if the Magistrate is satisfied that he 
can.exercise proper influence over the person who has been 
bound over, it, surely, is immaterial where that person may 


reside. I therefore modify the lower court’s order to this 
extent that I strike out the words “residents of the same 


village, or of a neighbouring village in which the accused are 
living,” and substitute for them the words “who is in a position 
to control and influence the persons who have been ordered 
to furnish the security.” 


Order modified, 
° Cr, Rev. No. 164 of IQII. 
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DHIAN KUNWAR 
VErSUS 


DIWAN SINGH AND OTHERS.* 


Pre-entption—Wajib-ul-arz—Custom or contract—Evuidence. 

Where in support of the custom of pre-emption no other evidence 
was adduced but a wajib-ul-arzg of one settlement, and that wajtb-ul-arz 
on the face of it dealt with a number of matters which could not be 
anything else than arrangements between the co-sharers adopted for the 
first time at the time of the settlement and binding only during the 
perigd of that particular settlement, Ae/d that the custom had not been 
sufficiently proved. 


There is no class of evidence that is more likely to vary in value 
according to circumstances than that of the wajib-ul-ars. 

Thakur Anant Singh v. Durga Singh, La R, 37 1. A, 191, S. C., 
7A. L, J. R., 704, followed. 

SECOND APPEAL from a decree of Babu Harbandhan Lal, 
Additional Subordinate Judge of Saharanpur, reversing a 
decree of Babu Sudershan Dayal, Munsif of Deoband. 

Suit for pre-emption. i 

One Duli sold the property in dispute to Diwan Singh 
and Parsa on 15th May, 1909. The plaintiff alleged that 


she was a co-sharer in the kkewať in which the property 


was situate and the defendants were merely co-sharers in 
the village. The suit was based on the waytb-ul-arz of 1867 
which, the plaintiff alleged, recorded a custom. The defen- 
dants denied the custom. The court of first instance held 
that the wayrb-u/-arg was the record of a custom and decreed 
the suit, The lower appellate court was of opinion that the 
wajtb-ul-are evidenced a contract and dismissed the suit. It 
relied on 

Maratib Ali v. Alam Ali, [1907] A. W. N., 285, 

Budh Singh v. Gopal, [1908] A. W. N., 846, 

Asa Ram v. Kanhkya, [1910] 7 A. L. J. R., 365. 

The wajtb-ul-are opened with the words: “Js waste ham 
nambardaran wa hissadaran ko yeh ikrar hat ki ta miad bando- 


bast wa apenda ta takmil bandobast digar has sharatt gail 
° S, A. No, 900 of rgto, 


+ 
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paband rah kar amaldaramad vakhenge.” The clause in the 
wajtb-ul-are which dealt with. pre-emption was paragraph 


- 5, and the heading of the paragraph was “Zikr intikal 


hakiat as rue bai wa rehan.” It then conferred the right upon 
(1) kai hakiki, (2) jumla hissadaran shurkayan, (3) Aussadaran 
deh, In addition to recording this statement regarding pre- 
emption, the paragraph dealt with other matters, to wit, the 
right of succession of an adopted son, arao, and so forth. 


Plaintiff appealed. 


Sarat Chandra Chaudhri (for J. N. Chaudrr), for the 
appellant, contended that the interpretation put upon the 
wajib-ul-ars by the lower appellate court was not in accord- 
ance with the trend of rulings, The mere fact, that the words 
ta miad bandobast and ikrar were introduced in the preamble 
to the wajib-ul-arz, could not be taken to show that the entry 
as to pre-emption was the outcome of an agreement entered 
into. by the co-sharers., He relied on F. A. F. O. No. 11 of 
1910, decided on 27th October, Ig10, by KNOX and KARAMAT 
HUSAIN, JJ., (unreported) and on S. A. No. 272 of .1910, 
decided on 3rd December, 1910, by KARAMAT HUSAIN, J. 
(unreported). 


The preamble was no guide to the interpretation of the 


- wajib-ul-arg, as was held in the case of 


Hub Lal v. Ganga Sahu, [1910] 7 A. L. J. R., 519, 524. 
The word thvar meant ratification or assent, as held in 
Returaji v. Pahalwan, [1910] 7 A. L. J. R, 1040, 
and did not indicate that the right of pre-emption as record- 
ed in the waziġ-ul-ars was the creature of a contract. 


[RICHARDS, C. J.—When a plaintif comes into court on 
the ground of usage or custom, he ought to establish it by 
sufficient evidence. The wayib-ul-arzs of 1867 is the only 
evidence. No instances of sales calling forth the exercise 
of the right, or judgments enforcing it, have been adduced. 
Then, the plaintiff in this case refers to an earlier wazib-ul-arz, 
but it is not produced, and this shows that if produced, it 
swouldvhave gone against her. | 


It was submitted that the cases did not lay down the pro- 
position of law that the plaintiff ought to give sufficient evi- 
dence. What had been held hitherto was that prima facie 
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CIVIL, evidence of custom should be given, and when the plaintiff i 
igit, had produced the wazib-ul-a1g the duty that rested on him’ 
aa had been discharged, and then it became incumbent upon. 


Dhian Kunwar the defendant to rebut that evidence. Where the wajib-ul-arg 


v. 
‘Diwan Singh. was ambiguous or was the only document in evidence the 


leaning had been always in favour of custom. See, for- 
example— 


Majidan Bibi v. Hayatan, [1897] 17 A. W. N., 3. 
Ali Nasiryv. Manickchand, [1902] I. L. R, 25 All, go, 96.’ 
Returaji v. Pahalwan, [1910] 7 A. L. J. R., 1040. 


Further the non-production of the zwayib-ul-arz would not 
necessarily disprove the custom. If that document did not 
contain any entry as to preemption, it would not afford 


evidence either way, 4 e, the custom did exist or did not 
exist, 


The wajib-ul-are was a public document, and the pre- 
sumption was that it had been properly and correctly drawn 
up and was entitled to due weight as evidence, see 


Lekraj Kuarv. Mahpal Singh, [1879] I. L. R, 5 Cal, 744, P. C. 


[RICHARDS, C. J.—The clause relating to pre-emption 
contains also other matters which obviously could not be 
matters of custom. They are simply the declarations by the 
signatories to the wayrd-ul-ass of what they wrsžed should 
be recorded as guidance for the future. There is no’ evidence 
which varies so much in weight and value according to 
circumstances as the evidence of wajtb-ul-arses, as is said in 
the case of Anant Singh v. Durga Singh. ‘We are entitled 


to look at the surrounding circumstances in order to form 
our opinion as to custom.] 


Undoubtedly the waytb-ul-arg did contain matters which 
had nothing to do with pre-emption, but such’ matters 
according to the rule of construction of documents might 
be rejected if unnecessary, and effect given to the document. 
Reference was made to the settlement records of thè 
Saharanpur district, and it was pointed out that asin the 
case.of Gorakhpur so also here the Settlement Officers 
had been directed to record nothing but customs. The 


Privy Council case referred to a particular family 
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custom which was opposed to Hindu Law and was no author- CIVIL: 
ity in case of pre-emption. | fori. 

[ TUDBALL, J.—Is not pre-emption opposed to the general Dhian Kuawa 
law that there should be no restriction upon alienation ?] 
At the time when pre-emption came into existence, these 
refined notions of English equity had not even been dreamt of. 


In fact pre-emption was the rule and alienation the exception. 


Ue. 3 
Diwan Singh. 


[TUDBALL, J.—The Mahomedans introduced pre-emption. 
What about the Hindus ?] : 


The joint family system bore a close resemblance to this 
right. 

On the whole, therefore, according to the authorities and 
taking the clause relating to pre-emption by itself, there was 
nothing in the document itself to show that the right of pre- 
emption was the creation of an agreement. The other matters 
in the clause might have been as much the outcome ofa 
custom. The village bore tokens of having formerly belonged 
to Jats, and the customs that had been recorded continued 
to be recorded up to the present day, although they might by 
change of circumstances have become dead letter. 

Nihal Chand, for the respondents, supported the judg- 
ment of the court below and argued that the document 
should be interpreted as a whole, and doing so it would be 
difficult to say that the zwayzd-ul-are was the record ofa 
custom. He also referred to 


Muhammad Imam Ali Khan v, Husain Khan, [1898|1 L. R., 26 Cal., 
81, 92, P. C. l 


Sarin Prasad Rai v, Gauri Rat, [1911]8 A. L J. R, 381. 
He also relied on the rulings cited in the judgment of the 


lower appellate court. . 
Sarat Chandra Chaudhri, in reply. 


The judgment of the Court was delivered by 

RICHARDS, J.—=This appeal arises out of a suit for pre-emp- 
tion. The court of first instance decreed the claim. The 
lower appellate court reversed the decree and dismissed the 
plaintiff's suit. The only evidence adduced by the plaintiff 
in support of his case was the zwayjzb-u/-arg of 1867. The 
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wajib-ul-are is of a somewhat unusual nature. On the face of 
it, if we were to construe the document, according to the ordi- 
nary rules of construction of written documents, it would be 
the record not ofa custom but of a contract. There are a 
number of other matters dealt with in the waytb-ul-arg 
which it is extremely improbable were established customs 
or usages at the time the wayzb-ul-ars was prepared. The 
entries in the wayzb-ul-arz are in all probability “entries 
recorded to connote the views of individuals as to the practice 
that they would wish to see prevailing rather than the 
ascertained fact of a well established custom.” See the remarks 
of Lord COLLINS in the case of Thakur Anant Singh v. Thakur 
Durga Singh(!) We think that the real question in the 
present case is whether or not the evidence adduced by the 
plaintiff was sufficient to establish a usage or custom of pre- 
emption prevailing in the village, There is no evidence of a 
single instance in which the custom was enforced or exercised. 
The plaint referred to the earlier wajzb-u/-arz but the plaintiff 
did not file them. We think that the fair inference to be 
drawn is that these earlier documents would not support the 
plaintiff's case. It may be that there are no entries as to 
pre-emption at all or that the entries are inconsistent with the 
entry in the wayzb-ul-are of 1867. In short, as we have said 
above, the sole evidence adduced by the plaintiff was the wajzb- 
ul-are of 1867. Their Lordships of the Privy Council in 
dealing with the question of the weight to be attached to the 
wajit-ul-ars as establishing usages have said :—“ Another 
piece of evidence on his part of the case is the wajzb-ul-are, 
of the village Deokalia which is part of the Bhatwamau estate, i 
This class of document is always admissible in evidence, 
being an official village record. Its weight may be very ` 
slight or may be considerable according to circumstances, ” 
See Tofaluddi Peada and others v, Mohar Als Shaha (2) 
Again, in the case of Thakur Anant Singh v, Thakur Durga 
Singh, to which we have already referred, Lord COLLINS at 
page 197, said, “It has been pointed out more than once at this 
Board that there is no class of evidence that is more likely to 
vary in value according to circumstances than that of 
the wayib-ut-arses.” His Lordship then quotes the case of 
(1) [1910] L. R, 37 1. A., rgr. 
(2) [1898] I. L. R., 26 Cal., 78, at p. 92. 
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Muhammed Imam Ali Khan v. Husain Khan (1), and another 
case of Parbati Kunwar v, Chandarpal Kunwar (2). 


Having regard to the circumstances of the present case 
and bearing in mind that the wayzé-ul-ars which has been 
produced is certainly not a clear record of a custom, but on 
the,contrary appears on the face of it to be a record of a 
number of arrangements between the co-sharers, adopted for 
the first time at the settlement of 1867 and binding only 
during the period of that particular settlement, we think that 
this wazib-ul-arz was not sufficient to establish the usage 
claimed by plaintiff and that he has failed to discharge the 
onus which lay upon him of proving by satisfactory evidence 


the existence of the usage of pre-emption. We dismiss the 
appeal with costs, 


ie OF On ` Appeal dismissed, 
(1) [1898] L. R, 25 I. A, 161. (2) [1909] L. R., 361. A., 125. 
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RAM KISHAN DAS 
VEYSUS 
JAI KISHAN DAS AND OTHERS. * 
Specific Relief Act (1 of 1877), section 9—Revision—Another remedy open, 
In a suit under section 9 of the Specific Relief Act which is dismissed, 
a remedy by way of a suit for declaration of title is open to the aggrieved 
party, and consequently no revision will lie. Jwala v. Ganga Prasad, 
L L. R, 30 All, 331,5.c.5 A. L J. R., 297, followed 
CIVIL REVISION against the order of Babu Srish Chandra 
Basu, Subordinate Judge of Benares. 


Suit under section 9, Specific Relief Act, 


The material facts were as follows :—The plaintiff lived 
in a house, of which his father was entitled to possession as 
executor of a certain will, in Benares. During his temporary 
absence the defendant took possession of the house. On his 
return to Benares the plaintiff brought a suit for possession 
under section 9 of the Specific Relief Act. The court of first 
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instance was of opinion that the father alone could sue for- 
recovery of possession and dismissed the suit. The plaintiff 


` came in revision to the High Court. 


Sundar Lal (with him 4. H. C. Hamilton), for the opposite 
parties, raised a preliminary objection to the hearing of the 
application :—The ground on which the revision is sought is 
that the lower court was wrong in law in holding that the 
plaintiff was not entitled to sue. A mere mistake of law is 
not a sufficient ground for revision. Besides, the plaintiff has 
another remedy open to him ; he can bring a regular suit for 
recovery of possession, Having another remedy, he is not 
entitled to come in revision. 


. J.N. Chaudry (with him Satish Chandra Banerji and 
Harendra Krishna Mukerji), for the plaintiff-applicant :— 


The only question for determination in suit under section 
9 of the Specific Relief Act is, whether the plaintiff has been 
in actual possession, That question was found for the plain- 
tif. The court, however, held that the possession was not 
juridical possession. But, under section ọ,the mere factof 
the possession is sufficient; it need not be juridical. The 
plaintiff was entitled to a decree under section 9; and in 
dismissing his suit the lower court has failed to exercise a 
jurisdiction vested in it bylaw. A revision lies under such 
circumstances. Iam supported by the analagous case of 

Kudrappa bin Sankappa v. Narsingrao, [1904] I. L. R, 29 Bom., 213. 


The other remedy, a regular suit for possession, which is 
open to the plaintiff is of an entirely different character from 
the one given by sectiong. In a regular suit the plaintiff has 
to prove his title ; but in a suit under section g no proof of 
title is required. The benefit and privilege conferred by 
section 9 are not available to the plaintiff by the other 
remedy. There is no other remedy enforcing a mere right 
to continuance of possession. Strictly speaking, the plaintiff 
has no other remedy, as he has no title in himself. 


Sundar Lal referred to 


Jwala v. Ganga Prasad, [1908] 5 A. L. J. R., 299. 


. In revision, 


VOL, VIIL] HIGH COURT. 793 


The judgment of the Court’ was delivered ‘by 

KNOX, J.—The petitioner instituted a suit in the court 
of the Subordinate Judge of Benares for possession. It was 
a summary suit brought in accordance with section 9 of the 
Specific Relief Act. The Subordinate Judge found that the 
plaintiffs possession was not, as he expresses it, juridical, but 
merely physical, and that he enjoyed possession as represen- 
tative of his father who was the person entitled to possession 
and dismissed the suit. The plaintiff has come to this Court 
We have the authority of the case of Jwala V. 
Ganga Prasad ('), for refusing to interfere in revision in cases 
like the present, where another remedy is open to the ag- 
grieved party. We think that the case is not one in which we 


should interfere, It is apparently a family quarrel. The peti- 
tion is dismissed with costs. | 


‘B. K. M. Application rejected, 


(1) [1908] 5 A. L. J, R., 297. 


NARAIN SINGH AND OTHERS 
VETSUS 


BIKRAM SINGH.* 


Limitation Act (IX of 1908), sections 5, 1¢—Appeal presented Paii 
time— Discretion. 


An appeal in a suit instituted in the court of the Assistant Collector 
was under a dona fiae mistake presented in the court of the Commissioner 
of Agra who, on May Io, 1910, returned the memorandum of appeal to be 
presented to the District Judge of Farrukhabad. The appeal was filed in 
the court of the District Judge of Fatehgarh on May 12, 1910, and it was 
rejected by him as time-barred, on the ground that if it had been present- 
ed on May 11, 1910, he would have admitted it. 


Held, that the District Judge in so deciding had acted on an unsound 
principle, and the appeal ought to have been admitted, for whether 
presented on the 11th or on the 12th of May, the appeal would be equally 
time- barred. 


In applying its judicial discretion to the facts of this particular case 
the court should have been guided by the principle laid down in section 
14 of the Limitation Act. That section, as it stands, relates to suits only, 
but it was not necessary to make it applicable to appeals because of the 
wider discretion already conferred on appellate courts by section 5: 


° 5. A. No. 47 of 1911. 


CIVIL. 
IQIL , 
Ram Kishan ' 
Das 


v. 
Jai Kishan 
Das. 


Knox, J. 


CIVIL 


e 


IQII. 


May, 26. 


———<w 


- 


PIGGOTT, J. 


Narain Singh 
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SECOND APPEAL from a decree of Nawab Muhammad 
Ishaq Khan, District Judge of Farrukhabad, confirming a 
decree of Maulvi Muhammad Hashmat-ullah, Assistant Col- 
lector, first class of Farrukhabad 

Suit for money. l 

The courts below decreed the suit, 

Defendant appealed, 

Gulsari Lal, for the appellants. 

The opposite party was not represented. 

The following judgment was delivered by 

PIGGOTT, J.—This is a second appeal by the defendants in 
a suit originally instituted in the court of an Assistant 
Collector, and by him decreed on February 2nd, 1910. The 
defendants, under a dona fide mistake as to the court to which 
an appeal lay, presented their appeal in the court of the 
Commissioner of the Division on March 30th, 1910. The 
appeal came up for hearing at Agra on May roth, 1910, and 
the Commissioner returned the memorandum of appeal for 
presentation to the District Judge of Farrukhabad. The 
defendants actually presented the appeal before the said 
District Judge, sitting at Fatehgarh, on May 12th, 1910. The 
District Judge dismissed it as barred by limitation, refusing 
to exercise in favour of the appellants the discretion vested 
in him by section 5 of the Indian Limitation Act. I should 
not ordinarily interfere with the discretion of a lower appellate 
court in such a matter, vide Ranchodji v. Lallu (+), 
and Fatima Begam v. Hansi (°), also Parvati v. Ganpati 
Rokdari Naik (3). In this case, however, it seems to 
me that the learned District Judge acted on an unsound 
principle, and apparently on the strength of a mislead- 
ing report. This report was to the effect that the 
appeal would have been in time if presented on May t1th, but 
was time-barred because presented a day later—z. e., because 
it had taken the appellants from the afternoon (or possibly 
from the evenmg) of May loth to the morning of May 12th, 
to get proper legal advice as to their position and to bring 
the necessary papers from Agra to Fatehgarh. The District 
Judge accordingly called upon the appellants to prove by affi- 


(1) [1882] I. L. R., 6 Bom., 304. (2) [1887] I. L. R., 9 All, 244. 
(3) [1898] I. L. R., 23 Bom., 513. 
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davit the reason alleged by them for their fatlure to present CIVIL. 
the appeal at Fatehgarh on May 11th. He dismissed the appeal 
because they proved unable to comply with this order. Now a 
the appeal, whether presented on May 11th or on May 12th, eee Singh 
was equally beyond.time, and could be admitted only in virtue Bikarm Singh. 
of the power conferred on the lower appellate court by section Piepott, J. 
s of the Indian Limitation Act. In applying its judicial 
discretion to the facts of this particular case the court should 
have been guided by the principle laid down in section 14 of 
the same Act. That section, as it stands, relates to suits 
only; but it was not necessary to make it applicable to 
appeals.because of the wider discretion already conferred on 
appellate courts by section 5. That the principle should be 
applied also to appeals was laid down by this Court in 
Balwant Singh v. Jamani Kam (1), which was approved in 
Ragunath Gopal v Nilu Nathji (2), and in Ardha Chandra 
Rat Chowdhry v. Matangini Dassi (8), If, however, that prin- 
ciple be applied to the present case, it means that the court 
ought in equity: to exclude the period, March 3oth, to May 
roth, 1910, both days inclusive, in computing the limitation 
period for the presentation of the appeal now in question; on 
this principle that appeal would be equally in time whether 
presented on May 11th or on May 12th, 1910. I must not be è 
misunderstood to. say that the application of the principle 
involved in section 14 of Indian Limitation Act to this case. 
was obligatory, or that it was anything but a matter of discre- 
tion with the lower appellate court, but I can see no adequate 
reason for the rigid limitation which the learned Distric: Judge 
set to the exercise of that discretion when he took the view 
that he would have. admitted the appeal without question on 
May. 11th, but must decline to do so when it was presented 
one day later. 
I set aside the decree and order of the lower appellate 
court, and direct the District Judge to admit this appeal to his 
file of pending appeals and to-dispose of it according to law. 
Costs here and hitherto will abide. the event. 
i Appeal decreed, 


(1) (1883) I. L. Ry 5 All., 591. 
(2) [1885] l. L. R., 9 Bom., 452. (3) [1895] I. L. R., 23 Cal, 325. 
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UJAGAR LAL 
' VErSUS 
‘THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL* 
Land Acquisition Act (1 of 1894), section 23—General principle of valua- 
tion—Other considerations in the matter. 


In ascertaining the market-value of land which isthe subject matter 
of acquisition under Act I of 1894, the general principle to be applied 
is that the value of the land should be calculated with reference to the 
most lucrative and advantageous way in which the land might be used. 
But the fact that the land would never have been allowed to be built on 
must be taken into consideration in ascertaining the market-value ; 
such land, therefore, cannot be valued as a building-site. 


Stebbing v. Metropolitan Board of Works, L. R., 6 Q. B., 37, referred 
to. 

FIRST APPEAL from a decree of B. J. Dalal, Esq., District 
Judge of Shahjahanpur. 


Rahmat Ullah, (with him Satish Chandra Banerji), for the 
appellant. 


A, E. Ryves, for the respondent. 
The following judgments were delivered :— 


CHAMIER, J.—This is an appeal against an award made 
by the District Judge of Shahjahanpur, under the Land 
Acquisition Act. 

The learned Judge has calculated the value of the land 
on the basis of the rent hitherto received by the owner of 
the land. In appeal it is urged that the land lying as 
it does alongside a number of shops in a busy grain market 
was of great value as a building site. It is said that 17 shops 
and a godown or grain store could be built on it which 
would bring in not less than Rs, 1,200 per annum, and thus 
the market vajue of the land is not less than Rs. 20,500. 
Mr. Ryves, on behalf of the Secretary of State, admits the 
general principle that in cases of this kind the value of the 
land should be calculated with reference to the most lucra- 
tive and advantageous way.in which the land might be used, 
but he points out that the Municipal Board of Shahjahanpur 

° F. A. 105 of 1910, 
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has repeatedly refused to allow any buildings to be erected 
on the plot in question on.the ground that it is required 
as a parao or stand for carts coming to the gany, and that 
serious inconvenience would: be caused to the public if 
buildings were erected thereon, The appellant contends 
that the erders of the’Board should be disregarded for the 
purpose of calculating the value of the lands, and that the 
Board for whom the land is being acquired, cannot be allowed 
to use their own orders for the purpose of depreciating the 
land. It is not suggested that the Board had any idea of 
taking up the land under the Land Acquisition Act when 
they refused to allow’ buildings to be erected on the land, 
or that they were actuated by any improper motive. It 
must be taken that they acted in the interest of the inhabit- 
ants of the Municip Hity. The appellant made no attempt 
to have the orders of the Board set aside. In thése circum- 
stances it seems to me that the fact that the appellant would 
never have been allowed to build on the land must be taken 
into consideration in ascertaining the market value, and that 

the land cannot be valued as a building site. This view is 
supported to some extent by the decision of the Court of 
Queens Bench in Stebbing v. Metropolitan Board of Works (*). 
In that case part of a disused grave-yard was taken up for the 
purpose of a new road. The Rector of the Parish claimed 
that the land should be valued as if it was divested of its eccle- 
siastical character and could be used for any purpose. The 
court overruled this contention and held that as the land could 
not be used by the Rector and was practically valueless in 
his hands, it could not be valued as land which was not 
subject to any restriction. In the present case it is quite, 
clear that the Board would never have allowed the appellant 


to build onthe land. At the time when it was acquired for | 


the: Board, it was of no value whatever as a building site, 
and in my opinion it would be wrong to value it as such. 


‘It seems to have been contended in the court below that 


the land was worth Rs. 25 per square yard owing to its 
proximity to the ganj. There is no evidence to support 


. this extravagant claim. 


I would dismiss this appeal with costs. 
_ KaARAMAT HUSAIN, J.—I agree. 
"O By THE CourT.-The appeal is dismissed with costs. 
ae . Appeal dismissed, 
(1) LR, 6 Q. B. 37 
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shies CHANDAN AND ANOTHER 
ee VEFSUS 
May, 6. BISHEN SINGH AND OTHERS. 


TUDBALI, J. Court Fees Act ( VII of 1870), section 5, cl. v (d)—-Sutt for recovery of two- 
third share in specific plots sold—Fractional share—Court-fee payable 
upon market-valte. 

Where a Hindu widow possessed of certain zamindari property of 

the total area of 17 bighas, 6 biswas, assessed to a revenue of Rs 19-7-0, 
sold 11 bighas and 11 biswas out of the same which was practically 4rds of 
what she possessed and specified the actual plots sold, held, in a suit 
by two out of three reversioners to recover rds of the property thus alienat- 
ed, that ‘the claim being for specified plots and not a definite share 
of the whole estate paying revenue, the court-fee should be paid on the 


market-value of the property in suit and not on five times the Government 
revenue. 


On the memorandum of appeal being filed, the Stamp 
Keporter made the following report :— 


The suit which gave rise to this appeal related to the 
property of Nar Singh, Fateh Singh and Bansi Singh. 
Musammat Dharmi, the life estate holder, out of the entire 
property in her possession as such, sold specific plots of land, 
measuring II bighas, rr biswas, to the defendants vendees. 
The estate of which the land sold formed part was 17 bighas, 
6 biswas in area, and the revenue assessed on the entire share 
was Rs. 19-7-0. The plaintiffs, who along with the defendant 
No. 4, the Karewa husband of the vendor, alleged themselves 
to be the reversioners of the last male owner, came into court 
seeking to set aside the sale-deed executed by the life-estate- 
holder in favour of the defendants vendees, on the allegation 

that she by reason of her remarriage with the defendant 
No. 4, had forfeited her right to her former husband’s property, 
and that the plaintiffs, along with the defendant No. 4, were 
entitled to the immediate possession of the property, hence 
the suit for recovery of possession over a two-thirds part of 
the property sold by cancelment of the sale deed aforesaid, 
or in the alternative for a declaration that the sale deed will 
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not be binding on the plaintiffs after Musammat Dharmi’s 
(vendor’s) death. 


In answer to the plaintiffs suit the defendants vendees 
pleaded znver alía that the plaint was insufficiently stamped 
inasmuch as the court fee ought to have been paid on the 
market value of the land and not on five times the revenue. 


In dealing with this issue the learned Additional Judge 
observed :— 


Cai 


“In the plaint ; the plaintiffs have, following the sale-deed, denoted 
the property in dispute both by the fractional share, as well as by num- 
ber of the plots appertaining to No. 31 Khewat ; out of whicha two- 
third share is claimed. The latter description does not indicate that 
any. specific plots are claimed, That only shows the plots appertaining 
to the whole of Khewat No. 31. I therefore hold that a court-fee on the 
market-value of the plots appertaining to No. 31 Khewat is not neces- 
sary.” 

In my opinion the view taken by the learned Judge 
below is not correct. As it is detrimental to public revenue, I 
beg to submit that the fee should be paid on the market-value 
of the property claimed. The property sold was 11 bighas, 11 
biswas in area, denoted by specific plots in the sale deed. 
The claim related to the two-thirds of the property sold 
and not to the two-thirds of the entire Khewat, Thus, though 
the property sold was a part of the entire revenue paying 
estate, yet (1) it was not a definite fractional share of the 
whole, and (2) the plots sold are not separately assessed with 
revenue, The case, therefore, in my humble opinion, is 
not governed by section 7, clause v (6) of Act No. VII of 
1870, but it isa case to which section 7, clause v (œ) should 
be applied, and’therefore the court-fee is payable on the pro- 
portionate market-value of the share claimed, że., on Rs. 2,000 
for possession plus Rs. 10 on the relief as to cancelment of 
the sale deed. This being so, a court-fee of Rs. 135 is payable. 


Rs. 13-6-0 having been paid, there is therefore a deficiency of 


Rs, 121-10-0 X 2= Rs. 243-4-0, to be made good by the plain- 
tiffs-appellants for this court and the court of first instance. 

The following objection was preferred by A. H. C. Hamil- 
ton, for the appellants :— 


The Stamp’ Reporter has misunderstood the sale deed. 
It shows that besides the specific plots of lands the other 
rights and interests of the zamindari have been sold. Such 
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being the case, the appellants cannot be put into the physical 
and actual possession of the property in suit, unless it ts 
partitioned. The view adopted by the court below is right, 
and the Stamp Reporter cannot go behind that order. 

The Stamp Reporter made the following further report :— 


The learned Counsel for the appellant objects to the 
correctness of the office report, the case is, therefore, referred 
under section 5 of Act VII of 1870, for decision of the Taxing 
Officer. : 


In support of my vie w I beg to cite the case of 

Baija v. Mir, [1894] A. W. N., p. 174, 
and an unreported decision of this Court in S. A. No. 506 
of 1904, dated the 17th August, 1905. 


The Taxing Officer referred the case to the Taxing Judge : 


l refer this case so far as it relates to the memorandum 
of appeal as none of the rulings brought to my notice seem 
to relate to cases precisely on all fours with the present. 


The suit is for recovery of a 34rds share in certain specific 
plots, measuring 11 bighas, tı biswas, forming part, viż., 
(24rds *) of an estate, comprising 17 bighas, 6 biswas, and 
assessed to Rs, 19-7-0 revenue. The Additional Judge has held 
that the plaint which bears a court-fee calculated on 5 times 


the revenue of 2% x % xXRs. 19-7-0 is correctly stamped. In 
his view the claim was not for specific plots, and therefore 
the court-fee is payable under section 7, v (4), 

The court fee is payable under section 7 clause (v) (6) when 


(1) Land which is the subject of the suit forms an entire 
estate paying annual revenue to Government. This is not 
applicable to the present suit. 


(2) Forms part of such an estate and is recordéd as 
separately assessed to revenue. 
Likewise not applicable. 


(3) Forms a definite share of an estate, paying annual 
revenue to Government. In my opinion this also is not 
applicable. Possession is sought nct ofa definite share, say 
“rds of an estate paying revenue to Government, but 


*4rds of certain specific plots. These specific plots cons- 
BOO a o EE 


° Strictly speaking it is not quite 24 rds, 
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titute as regards area, 24rds of the estate assessed to revenue, 
but do not constitute a definite share * of the estate paying 
annual revenue to the Government, f. e„ of the whole estate. 
And what was sold been simply 34rds of the whole revenue 
assessed estate,.without specification of plots, and had the 
claim been for recovery of possession of %rds of such %rds 
‘share or 4/9 of the wholé éstate, the suit would have fallen 
under section 7, v 4), 

As it is, it seems to me to fall under section 7, v (d), and 
court-fees to be payable on the market-value. 


The following judgment was delivered by 


TUDBALL, J.—This is a reference by the Taxing officer. 
The facts are briefly as follows: —A Hindu widow was in 
possession of certain zamindari property, to wit Khata 
Khewat 31, the total area was 17 bighas and 6 biswas, and it 
was assessed to a revenue of Rs. 19-7-0. She transferred 
Ir bighas, «1 biswas, out of the 17 bighas, 5 biswas, specify- 
ing in the sale deed the actual plots which she transferred. 
‘Two out of three reversioners have now sued to recover 34rd of 
the property, thus alienated. The question arises whether 
the court fees are to be paid under section 7, clause 5 (0). 


11 Bighas and 11 biswas are for all practical purposes 
34rd of 17 bighas and 7 biswas. Butthe lady did not sella 
fractional 34rd share in the whole estate, if she had done so, her 
transferee would have been the owner of a 34 rd share, in each 
andevery plot, and with her liable to pay %rds of the 
revenue. But as matters stand, itis not possible to say what 
is the actual revenue on the specified plots now sold. It ts 
impossible to calculate the court-fee on five times the Govern- 
ment revenue, and therefore the courf-fee must be calculated 
under section 7, clause 5. (d). The land is part of an estate 
paying revenue, but is not a definite fractional share of such 
anes ate. The court-fee is therefore payable on the market- 
value, 


I allow one month’s time to make good the deficiency. 


o See the ruling,—Zasja v. Mir, W. N. 11894] p. 174. Definite 


share means fractional share in whole estate. 
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THE COLLECTOR OF BASTI 
VETSUS ` 


SARNAM GHARAK.* 


IGGOTT, J. R jectinent—sutt for—Justsaiction—Revenue Couri—Usufructuary mort- 


Piggott, Jı 


gagee—Position of lessee from him. 


A person who accepts a lease from a mortgagee in possession must 
be presumed to have done so with full knowledge of the fact that his 
lessor rights are liable to come to a termination whenever the ownen 
of the equity of redemption redeems. 

Held, therefore, that the usufructuary mortgagee cannot oppose 
redemption in order to protect the interests of his lessee. 


Tenancies created by means ofa perpetual lease granted by a usu- 
fructuary mortgagee are binding on the mortgagor after the redemption 
of the mortgage, in so farthat the relationship of landlord and tenant 
continues, and that ifthe mortgagor desires to bring the tenancy to a 
close, he must do so by aregular suit under the Tenancy Act. The 
mortgagor is not bound by the terms of the contract between the mort- 
gagee and the tenant in so far as those terms purport to extend the 
duration of the tenancy beyond that of the mortgage. 

SECOND APPEAL from adecree of Pandit Guru Prasad 
Dube, Additional District Judge of Gorakhpur, reversing 


a decree of Babu Ladli Prasad, Munsif of Basti. 

Suit for possession or in the alternative for a declaration 
that a lease was invalid. 

The court below dismissed the suit. Plaintiff appealed, 

Sundar Lal, for the appellant. 

Iswar Saran, for the respondent. 

The following judgment was delivered by 

PIGGOTT, J .—This suit relates to a sinall plot of land in 
the town or village of Basti. It forms part ofan area of 
72 bighas and odd, mortgaged by the then proprietor, on the 
and of September, 1887, to Mr. Churcher, with possession, 
On November, 26th, 1903, Mr. Churcher gave a perpetual 
lease of the land in suit to the defendant-respondent, Sarnam 
Gharak, The present plaintiff redeemed Mr. Churcher’s 


mortgage on 24th November, 1906. “An attempt to eject 
* S.A. No. 1106 Of 1910, 
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Sarnam by a suit under the Agra Tenancy Act (Act XI of 
1901) failed, on the ground that the Rent Courts declined to 
eject this defendant unless and until the plaintiff could obtain 
a decision of the Civil Court against the validity of the 
perpetual lease. In the present suit the plaintiff seeks either 
a decree for possession as against a trespasser with mesne 
profits, orin the alternative a declaration that the perpetual 
lease ofthe 26th November, 1903, is invalid and not binding 
on the plaintiff. 


As a matter of general principle, it is not denied that a 
mortgagee in possession cannot give a lease for a period be- 
yond the duration of his mortgage, and that a lease like the 
present would not be binding on the mortgagor, or on any 
person who had succeeded the original mortgagor as owner 
of the. equity of redemption, when the latter has paid off 
the mortgagee. Nor is the present case really affected by 
the circumstance that on the 22nd of September, 1897, Mr. 
Churcher had purchased at an auction sale held in execution 
ofa simple money decree the equity of redemption in the 
entire area of 72 bighas and odd which he held as mort- 
gagee. This auction sale took place at a time when the 
proprietary rights of the original mortgagor in the entire 
village of Basti were subject to a decree for sale under a 
mortgage prior to that of Mr. Churcher, and they were in 
fact sold on the 21st of December, 1897, just three months 
after the equity of redemption in this area of 72 bighas 
was sold under the simple money decree. The auction sale 
of the 22nd September, 1897, was a transfer pendenie lite, 
an@’ in fact passed no title to Mr. Churcher as auction 
purchaser. Nor did Mr. Churcher himself put forward any 
claim to be the lawful owner of the equity of redemption 
when the present plaintiff offered’ to pay off his mortgage 
inthe year. The fact of this auction sale of the 22nd 
September, 1897, may, therefore, be put onone side and 
must not be allowed to confuse the point really in issue, 


The point as it has been very fully and carefully argued 


before me turns on Mr. Churcher’s position as a subsequent. 


mortgagee, The mortgage of the proprietary rights in the 
entire village’ of Basti together, it is admitted, with a good 
deal of other property, was effected in favour of Babu 
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Mathra Das and others, by a deed dated, the 30th March, 
1883. A suit for- sale on this mortgage was instituted on 
the 22nd June, 1889, and although Mr. Churcher had in the 
meantime acquired the status of a subsequent mortgagee in 
respect of a part of the property concerned, that is to say, . 
in respect “of the proprietary rights in a specified area of 
72 bighas and odd, he was not impleaded as a party in the 
suit for sale brought on the mortgage of 1883. It cannot 
be denied that as a subsequent mortgagee, Mr, Churcher 
had a technical right to redeem the entire mortgage of the 
30th March, 1883, and that he could not be deprived of that 
right merely because the holders of that mortgage failed to 
implead him in their suit for sale. This was the position 
when in the year 1906 the present plaintiff, who had in the 
meantime acquired the proprietary rights inthe village of 
Basti from the auction purchaser at the sale held under the 
mortgage deed of 1883, offered to pay off Mr. Churcher’s 
mortgage. It is not denied that Mr. Churcher accepted the 
offer, was paid his mortgage debt in full and definitely 
relinquished all rights or claims under his mortgage deed 
of 1887. He might have replied to the plaintiffs offer that 
he was himself still entitled to redeem the original mortgage 
of 1883. But it is obvious that he was under no obligation 
to do so. The suggestion for the defendant-respondent 
appears to be that Mr. Churcher, because he had in the 
meantime granted a perpetual lease of a small portion of 
the area mottgaged to him, was legally bound at all costs 
to protect the interests ofhis lessee by resisting the plain- 
tift’s offer of redemption on any possible plea open to him. 
A suggestion is also thrown out that the defendant, Sarnam, 
as lessee of a portion of the area’ concerned, was himself 
a -person interested in the property in question and might 
have maintained a suit for redemption of the mortgage of i 
1883. I find no force in either of these contentions. The 
defendant acquired his position as a lessee long after the 
mortgage of 1883 had ceased to exist, and whatever rights 
Mr. Churcher personally might possess in respect of that 
mortgage by reason of his not having been made a party 
to the suit for sale brought on the same, I can see no 
ground for holding that Mr. Churcher had, so to speak, cons- 
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tructively passed on those rights to the defendant: when he 
executed the lease in his favour. The defendant accepted 
a lease from a mortgageein possession and must be pre- 
sumed to have done so with full knowledge of the fact that 
his lessor’s rights were liable to come toa termination when- 
ever the owner of the equity of redemption found himself 
in a position to redeem. I am quite unable to read into 
section 108 of the Transfer of Property Act (Act IV of 1882), 
any provision which would make it incumbent ona usu- 
fructuary mortgagee to oppose redemption in the manner 
suggested by the argument put forward on behalf of the 
respondent, in order to protect the interests of a person 
who had accepted a lease from-him. For these reasons I 
am unable to accept the finding of the lower appellate court 
that the plaintiff isin any way bound by the terms of the 
lease granted to the defendant by Mr. Churcher, in so far 
as those terms purport to confer onthe defendant a right 
of possession extending beyond the duration of the mort- 


gage, 

Now remains the question of the nature of the reliefto 
which the plaintiff is entitled. In order to obtain a decree 
for ejectment the plaintiff must satisfy the court that the 
position ofthe defendant is that of a trespasser and not 
ofa tenant. There can be no question that if the relation- 
ship of landlord ‘and tenant exists between the parties, the 
ejectment of the defendant is a matter reserved to the juris- 
diction of the Rent Courts. Now Mr. Churcher as mortgagee 
in possession, had a right to grant leases to tenants. I see 
no reason for treating the lease in favour of Sarnam 
as anything but an ordinary agricultural lease. The con- 
dition of perpetuity embodied in the lease granted by 
Mr. Churcher, was not binding on the plaintiff, and the latter 
has aright to effect the ejectment of the defendant by 
ordinary process of law if he finds itto his interests to do 
so. If this were a tenancy to which the Agra Tenancy 
-Act did not apply at all, I should still see no reason for 
holding that the tenant became a trespasser from the date 
of the redemption of Mr. Churcher’s mortgage. He would 
be entitled to continue in possession as tenant until he had 
received. such notice ds would be applicable to the particular 
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kind of tenancy Held by him. The present case is a much 
stronger one, There isa plea in the defendant’s written 
statement that rent has actually been paid by him to the 
plaintiff since the redemption of the mortgage, and I do not 
find that this was denied on behalf of the plaintiff. More- 
over, when bringing a suit for ejectmentin the Rent Court, 
the plaintiff did undoubtedly treat Sarnam as his tenant, 
his position then being merely that Sarnam was an 
ordinary tenant from-year to year and liable to ejectment 
as such under the provisions of the Agra Tenancy Act. I 
am'not concerned withthe propriety or otherwise of the 
position taken up by the Rent Courts in refusing themselves 
to adjudicate on the question whether or not the case 
held by Sarnam was binding on ‘the plaintiff. But it is 


-clear from the orders passed both by the Commissioner and 


by the Board of Revenue that the fact of the existence ofa 


tenancy of some sort was not doubted by those courts and - 


was in fact admitted before them. I do not see’how it can 
be held thatthe defendant in the present case became a 
trespasser liable to ejectment and to aclaim for mesne 
profits from the date of redemption of Mr. Churcher’s mort- 
gage, unless the court is prepared to hold that the same 
would be the case with any tenant of agricultural land to 
whom a usufructuary mortgagee had granted a lease 
during the period of his mortgage. In my opinion the 
correct view is that tenancies thus created -by a mortgagee 
in possession are binding on the mortgagof after redemp- 
tion of the mortgage, in so far that the relationship of 
landlord and tenant continues, and that if the mortgagor 
desires to bring the tenancy to a close, he must do so bya 
regular suit under the Tenancy Act. He may’claim as in 
the present case, that he ts not bound by the terms of the 
contract between the mortgagee and the tenant inso far 
as those terms purport to extend the duration of the tenancy 
beyond that of the mortgage. For these reasons I set 
aside the decree of the lower appellate court and give the 
plaintiff a decree for the second or alternative relief claimed, 
that isto say, for a declaration that the perpetual lease, 
dated the 26th November, 1903, executed by Mr. Churcher, in 
favour of the defendant is invalid as against the plaintiff and 
not binding on him. I see no reason why the plaintiff should 
not have his costs’ throughout, and I order accordingly. 


Appeal allowed. ` 


=— 


a 


VOL.: VIII] HIGH COURT. 807 


HUB ALI 
VETSUS 
‘ MAMMUN AND OTHERS.*® 


Civil Procedure Code (Act V of 1908), section rr—Res judicata—Matter 
directly and substantially in issue. 


Sand M brought a joint suit against their mother Vand one A M, 
to recover their share in the estate oftheir father B. The defence was 
that M was the daughter of N by C. The court of first instance acceded 
to the plea and granted S a decree for a portion of what had been claimed. 
Sand M appealed, and they contended (1) that M wasthe daughter of 
N by B, and (2) that in any case there being no specification, S was 
entitled to the whole of what had been claimed. The appellate court 
held that M was the daughter of N by C, and that S was entitled to the 


‘ whole of what had been claimed. In a subsequent suit brought on 


foot of a mortgage executed by Sand C, the defendants were Af and 
the sons of C. Held, that the former judgment did not operate as res 
judicata so far as the rights of Vas the daughter of B were concerned, 
Inasmuch as it was not directly and substantially in i sue between 
Sand Af who, in the previous suit, had been arrayed on the same side, 
there being no difference whatever between them. 


SECOND APPEAL from a decree of J. H. Cuming, Esq., 
District Judge of Jaunpur, confirming a decree of Babu 


- Keshab Deb, Subordinate Judge. 


Defendants’ appeal. 

Suit for sale on a mortgage. 

The facts of this case will appear from the judgment. 
Muhammad [shaq Khan, for the appellant. 


dhe judgment, dated 7th July, 1892, is res judicata, and 
the court should have taken it into consideration in deciding 
the suit. The claim is exactly the same in both cases, 

Krishnan Nambiar and others v. Kannan and another, 1. L. R, 12 
Mad, 8, 
is in my favour, 

[TUDBALL, J.—The judgment only says ‘ it is idle to con- 
tend that in these circumstances any useful purpose was or 
could be served, by admitting evidence’ which the head-note 
says that the defendant was ‘not entitled to give evidence.’] 

° S. A. 1057 of 1910. 
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Still, the judgment supports my case. - 
Muhammad Ishaq, for the respondent. 


The judgment is not res judicata It did not decide any 
issue between the present parties. 


The judgment of the Court was delivered iy 


TUDBALL, J — This appeal arises out of a suit for sale 
brought on the basis of a mortgage-deed of the 30th of January, 
1901. This mortgage-deed was executed by two persons, 


-Musammat Salima and Chiraghan. The property mortgaged 


consisted of one whole house and a fourteen anna share in 
another house. The plaintiff sued to recover a sum of Ks, 
300 only giving up the rest of his claim, and he sought to 
put to sale only the fourteen anna share in the second house: 
The mortgagors, Musammat Salima and Chiraghan himself, 
both died about the same’ time. The defendants were 
Musammat Mukima and the three sons of Chiraghan. Musamni- 
mat Mukima contested the suit. She claimed to be the 
owner of a seven anna share in the house which the plaintiff 
sought to sell,and that Musammat Salima, her sister, and 
Chiraghan, her step-father, had no right to mortgage her 
property without her knowledge and consent. | 


It is common ground that the property in dispute was the 
property of one Budhu. According to the plaintiff, Budhu_ 
died, leaving one daughter, Musammat Salima, and a widow,~ 
Musammat Najjan. Najjan married Chiraghan and Mukima 
isa daughter of Najjan by her second husband. - 


According -to the defendant Mukima, Salima and Musam- 
mat Mukima were both daughters of Budhu, and on Budhu’s 
death, deducting the two anna share of the widow, each 
daughter inherited a seven anna share of his estate. It is 
for this reason that Mukima claims the exemption af a seven 


anna out of fourteen anna share in the house which the. 
plaintiff seeks to sell. 


Both courts have held on the evidence that Musammat 
Mukima was the daughter of Budhu, that, as such, she inherit- 
ed the seven anna share which she now claims, and that 
neither Salima nor Chiraghan had any power to mortgage it. 


The plaintiff got a decree for the sale of a seven anna share 


only, 
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BALDEO SINGH CIVIL. 
VErSUS 1911. 


MATHURA KUAR.* Nay 6. 
Hindu Law—Mitakshara—Mother inheriting sows estate—Unchasttty, Semele 
RICHARDS, C. J. 
no bar. ‘BANERJI, J. 
ffeld, that unchastity does not preclude a Hindu mother from succeed- 
ing to her son’s property. 
The word patita in Milakshara C. ii, 10. pl. 140, means ‘ outcaste’. 
_ Dal Singh vy. Musammat Dini, I. L, R. 32 All., 155, and Vedammal v. 
Vedanayaga Mudaliar, I. L. R., 31. Mad., 100, followed. f 
_ First APPEAL from a decree of Babu Pirthi Nath, 
Subordinate Judge of Manipuri. 
The facts were as follows :— 
Suit for. possession. 
One Akbar Singh died in 1901, leaving him surviving his 
widow, Musammat Mathura Kuar and Shib Singh, his son, 
Shib Singh succeeded to the property, but he also died in 1907. 
Mathura Kuar entered into possession as heir of Shib Singh, 
The plaintiff, Baldeo Singh, who was the brother of Akbar 
Singh, came into court on the allegation that she was not 
entitled to inherit her son’s property as she had become 
unchaste during his lifetime. The first court did not go into the 
question of unchastity holding it to be entirely immaterial 
and dismissed the suit of the plaintiff, Plaintif appealed. 
On appeal the suit was remanded to the first court for a finding 
if Mathura Kuar had become unchaste at all. The finding was 
that she had given birth to a son about two years before the 
death of Shib Singh and some four years after the death of 
her husband, but that she was chaste during the life of her ‘ 
husband. 
Sital Prasad Ghose (with him Surendra Nath Sen), for the 


appellant. 
The question was, having become unchaste in the lifetime : 
- of Shib Singh, whether Mathura Kuar could retain possession 
of his property as against his uncle the plaintiff. In 
. Dal Singh v. Musammat Dini, [1910] I. L. R., 32 All., 155, 
® F. A. 443 of 1909. 
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there was an admission made by the Vakil for the appellant 
that the lady in question conp not be a patita woman. 


Here she was a oahi Woman JAHE 


[BANERJI, J. The facts of that case are entirely similar 
to the facts-of this case.] . 


Ramnath Lolapattro v. Durga Sundari Debi, [1879] I. L. Rọ, 4 
Cal., 550. 


[Mangal Prasad Bhargava, for the respondent, referred to 
Vedammal v. Vedanayaga Mudalier, [1907] lak Ra 31 Mad, 100.] 
The word ‘outcaste’ had nothing to do with patita. 
Musammat Ganga Jati v. Ghasita, [1875] 1. L. R., 1 All., 46. 

Gopal Chandra Sastri, Hindu Law, p. 330. 

[BANERJI, J., referred to 

Sundari Letani v. Pitambari Letant, [1905}1. L. R., 32 Cal., 871.] ° 


That was the case of a daughter, Rulings only went as 
far as the expression ‘addicted to vice’ was concerned. The 
question was if the sin committed was expiable or not, and 
if it was sufficiently heinous to make her a pazita woman, 


B. E. O'Conor (with him Mangal Prasad SRATRAVA), for’ 
tHe respondent, was not called upon. 


The judgment of the Court was delivered’ by 


BANEBJI, J.—This appeal arises out of a suit brought 
by ‘the plaintiff, Baldeo Singh, who is the paternal uncle of 
one Shib Singh’ deceased, for possession of the estate left 
by Shib Singh at his death. The defendant is the mother 
of Shib Singh. In the ordinary course she would be the 
next heir to the estate of her son, but the plaintiff claims 
it on the ground that she became unchaste. during the life- 
time of her son. The question to be determined, therefore, 
is, whether a Hindu mother forfeits her right of inheritance 
by reason of unchastity. The court below bas found that the 
defendant, Musammat Mathura Kunwar, the mother - of 
Shib Singh, had after the death of her. husband formed an 
immoral intimacy with one Pitam and had a child by him. 
It is urged that under these circumstances she forfeited her 
right of inheritance. The court below has held against the 
plaintiff and dismissed the claim, In our judgment the 
question raised is coriclided by authority. In the case of 
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Musammat Ganga Jatt v. Ghasita(), which was a case relating 
to the right of inheritance to stridhan, the learned Acting 
Chief Justice remarked that “want ot chastity in a mother 
does not deprive her of her right of inheritance.” The ques- 
tion before us was fully considered in the case of Dal Singh 
v. Musammat Dini(*), In that case the authorities of Hindu 
Law on the subject were considered,and it was held that 


there was no authority for holding that a Hindu woman who `- 


after her husband’s death had become unchaste is thereby 
excluded from inheritance to the estate left by her son. The 
same view was taken by the Madras High Court in several 
cases, the last of which is that of Vedammal v. Vedanayaga 
Mudaliar(*). The decision of the Bombay High Court is also 
to the same effect. The Calcutta High Court has, no doubt, 
taken a different view, but its decision is based on grounds 
which, as pointed out by the Madras High Court, do not 
apply to a case governed by the Mitakshara, It is admitted 
that there is no authority in the Mfttakshara which in the 
case of a mother requires as a necessary condition of succes- 
sion that she should be chaste. Her case is unlike that of 
a widow succeeding to her husband’s property where it is laid 
down that unchastity would deprive her of her right .of 
inheritance. The learned vakil for the appellant relied on 
the word “patita” to be found in the Mztakshara, Chapter 
II, section X, verse 140, but that word was rendered as-out- 
caste in the case of Dal Singh v. Musammat Dini, (4), and its 


effect was considered by the learned Judges who decided | 


that case. We are not prepared to dissent from the view 
taken by them, and in the face of the long course of decisions 
on the point we should not be justified in departing from the 
rule laid down in these decisions. No doubt it is repugnant 
to Hindu sentiment that an unchaste woman should inherit 
property. Butin the absence of clear authority in the text 
of Hindu. Law precluding an unchaste mother from succeeding 
to her son’s property, and having regard to the decided cases 
on the point, we are unable to hold that the decision of the 
court below is erroneous, : 
We accordingly dismiss the appeal with costs. 

S. M. Appeal dismissed, 

(1) [1875] L'E. Ra, All, 46. (2). [1910] I. L. R., 32 All, 155. 

(3) [1908] I. L. R., 31 Mad., roo. -(4) Ẹr9ro] I. L. R., 32 Al, 155. 
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MAMRAJ SINGH 
VEFSUS 
HIRDAY RAM AND OTHERS. * 


J. Pre-emption—Joini purchase by two persons— Suit against both vendees— 


One of them not properly described—Adadition of other purchaser as 

defendant after liiniiation—Suit barred. 

M, on the 27th of February, 1909, instituted a suit against /7 and J, 
claiming to enforce a right of pre-emption in respect of the sale of 
‘property made to them jointly under an instrument of sale, dated the 
3rd of April, 1908. It appeared that the name of one of the purchasers 
was S and not /, and on the 8th of April, 1909, S was made a defendant 
to the suit ; i 


Held, that S could not be deemed to have been a party to the suit 
prior to the 8th of April, 1909, and the suit as against him was barred by 


limitation. 

Held, turther, that as the sale was joint in favour of Æ and S, the 
suit was barred as against both. 

FIRST APPEAL from a decree of H. A, Lomas, Esq., Sub- 
ordinate Judge of Dehra Dun. 

Suit for pre-emption. The property had been jointly 
purchased as appeared from the instrument of sale executed 
on 3rd April, 1908, by two persons, the defendant, Hirday Ram 
and another, Shib Charan, The suit was filed on 27th Feb- 
ruary, 1909, against Hirday Ram and Jai Kishan, described in 
the plaint as vendees. On the 7th of April, 1909, an application 
was made by the plaintiff-appellant that the defendant had 
been wrongly described as Jai Kishan, and that his real name 
was Shib Charan. Jai Kishan and Shib Charan were two bro- 
thers, both being sons of one Nand Lal. An order was passed 


- allowing the amendment of the 2nd vendee’s name on the 


8th of April, 1909. Notice was served on Shib Charan on 
27th April, 1909, and he filed a written statement on the 5th 


June, 1909. He contended : — 
(i) that the suit was barred as against him ; 


(ii) the entire suit was bad, the sale being a joint one 
in favour of himself and Hirday Ram. 


° F, A. No. 365 of 1909. 
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Both pleas were entertained by the first court'and the suit 
was dismissed. 


Plaintiff appealed. 


Le Bahadur Sapru, for the appellant, contended that the 
suit had been wrongly dismissed inasmuch as the right person 
had been made a party but was wrongly described. 


The case would be different where a party who ought to 
have been made a party and had not been made one, was 
brought on the record after the time allowed. Here it was 
clear all along, whom the plaintiff wanted to make a party. 


Odger’s on Pleadings, p. 188 (fifth edition). 

Bullen and Leake, p. 43. 

Woodroffe and Amir Ali, on Civil Procedure, pp 585, 590. 

Again there was no reason why the suit should have been 
dismissed against the other vendee. The court below did so 
relying on 

fbib-ullah v. Achaibar Pandey, [1881] I L. R., 4 All., 145. 

There the other defendant was not made a party at all 
within time. It was different here. 


Mangal Prasad Bhargava, for the respondents, not. called 
upon, 

The judgment of the Court was delivered by | 

RICHARDS, C. J.—This appeal arises out of a suit for pre- 
-emption. The sale took place on the 3rd of April, 1908. 
The suit was instituted on the 27th of February, 1909. The 
' plaintiffs made parties to the suit, Jai Kishan and Pandit 
Hirday Ram. Some time prior to the 7th of April, 1909, the 
plaintiff discovered that a man of the name of Shib Charan 
was vendee and not Jai Kishan. He accordingly applied for 
an amendment of the plainte The plaint was amended on 
the 8th of April, 1909, and notice was served on‘ Shib Charan 
on the 27th of April, 1909. It is to be remembered that Jai 
Kishan was an existing individual and he had been in the 
first instance served with the plaint. If Shib Charan was a 
necessary party to the suit and if he cannot be deemed to 
have been a party to the suit prior to the amendment on 
the 8th of April, 1909, the suit was clearly barred against 
him. The court below has held that the suit was barred by 
limitation and dismissed the plaintift’s claim. 

IIQ 
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Two points have been argued on the appeal, First, that 
the plaintiffs all along intended to sue Shib Charan and that 
the presence of Jai Kishan on the record was merely a mis- 
nomer which was corrected by the order of amendment on the 
8th of April, 1909, and secondly, that the suit is not barred 
against Pandit Hirday Ram. In our opinion the court below 
was right. The making of Jai Kishan a party instead of 
Shib Charan was not a mere misnomer—it was a mistake 
made by the plaintiff in suing a wrong party. Shib Charan 
cannot be considered a party to the suit until the 8th April, 
when the plaintiff's claim against him was clearly barred by 
limitation. Asto the second point, the sale is stated in the 
plaint as a joint sale to the two vendees, It is pleaded to by 
the written statement as a joint sale. It is clear, therefore, 
that the suit is barred against both the defendants. The 
case quoted by the learned Judge is in direct authority, 
namely, the’ case of Habib-ullah aud another v. Achatbar 
Pandey (1). The appeal fails and is dismissed with costs. 


S. M. Appeal dismissed. 
(1) [1881} I. L. R. 4 All, 145. 
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JODHI RAI 
VEV SUS 
BASDEO PRASAD AND OTHERS.* 


Practice—Plaint— Amendment of—Suit brought against the ido? ofa tem- 
ple —Dismissal of sutt— Limitation. 


An idol is a juristic person who can hold property. Therefore when 
a suit is brought in respect of property held by an idol, it is the idol who 
is the person bringing the suit or against whom the suit is 
brought, the idol being the person beneficially interested in the suit. But 
as in every suit the party bringing it or against whom it is brought must, 
when he is suffering from an incapacity be represented by some other 
person, so when a suit is brought on behalf of or against an idol, there 
must be on therecord a person who represents the idol, such as the 
manager of the temple in which the idol is installed, ev ery pleading must 
be signed by a sentient being and this can be done by the manager, as 
in the case of a minor. 


The amendment of the plaint by correcting the description of the 
plaintiff would not have the effect of introducing a third party on the 
record, and no question of limitation would arise. Thakur Raghunathji 
Maharaj v. Shah Lal Chana, 1. L. R., 19 All., 330, overruled. 

SECOND APPEAL from a decree of Pandit Sri Lal, District 
Judge of Ghazipur, reversing a decree of Babu Manmohan 
Sanyal, Munsif of Rasra. 


Plaintiffs appeal. 
Suit for pre-emption. 


Certain property was purchased in the name of an idol 
which was under ‘the Sarbarakarship of the defendant 
Basdeo Prasad. The plaintif brought this suit for pre- 


emption against the idol under the Sardbarakarship of ` 


Basdeo Prasad. The Court of first instance decreed the suit. 
The District Judge on appeal set aside the decree on the 
ground that the defendant was wrongly described, 


Plaintiff appealed, 


. M. L, Agarwala, for the appellant. 
Sps : i ° S, A, No, 880 of 1910 
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The suit has been dismissed on a mere technicality. The 
defendant raised no objection in the court of first instance which 
decreed the claim. The lower appellate court has dismissed 
it, relying on 

Thakur Raghunathji Maharaj x: Shah Lal Chand, [1897] I. L. R., 19 
All., 330. 

The misdescription is not very material. An idol is 
after all a juristic person, and its position is similar to that 
of any other juristic person, for instance, a corporation. 
It is true that there is a special provision for corporations, 
but the case of minors is on all fours with the present 
one. A minor is a juristic person, buthe can sue or be sued 
only through a next friend or guardian ad litem. An idol may 
not bea sentient being, but it is a juristic person, even though 
it cannot sign any pleadings itself just like a minor. The 
manager of an idol does not sue and cannot be sued in a pèr- 
sonal capacity, but only as representing the property attached 
to the idol. He referred to 


Manni Kasaundhan v. Crooke, [1879| I. L. R, 2 All, 296. 
Peary Mohan Mukerjee vy. Narendranath Aukerjee, [1g05] 1. L. R., 32 
Cal., 582 (596). 
Govind Prasad, for the respondent. 


An idol is not a sentient being like a minor. Suit by or 
against corporations are specially provided for in the Code, 
Their case is not similar to that of an idol. The real point is 
to see who is the person really interested in the suit. The 
question is no doubt only a technical one, but it may 
have grave consequences. 


M. L. Agarwala,in reply. 
The judgment of the Court was delivered by 


BANERJI, J.—This appéal arises out of a suit for pre-emp- 
tion brought by the plaintif-äppellant under the following 
circumstances :— 


Certain propetty was purchased in the namé of Sii Thakuiji 
seated in the temple, named Purandar Lal, in the toiwn of 
Rasra,under the management of Basdeo Prasad. The plaintiff 
claims pre-emption in respect of that property and he brought 
the suit against the vendor and the vendee, In the plaint the 
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vendeé was described as Sri Thakurji installed in the temple 
knownas Purandar Lal in the townof Rasta, under the Sarbarah- 
karship of Basdéo Prasad; In the court of first instance no 
objection was raised as to the form of the suit, and on the 
merits the claim was decreed. Basdeo Prasad preferred an 
appeal and in that appeal for the first time he contended that 
the first defendant had beén wrongly described, and by reason 
of this misdeScription the sbit must fail. This plea was upheld 
by the ledrned Judge who also refused to allow an amend- 
ment on the ground that the effect of the amendment would 
be to introduce another person on the record, and the claim 
would therefore be time-barred. In support of his opinion 
the learned’ Judge relied on the decision of this Court in 
Thakur Raghunathjt Maharaj v: Shah Lal Chand ('). In 
that case a.Bench of this Court held that a suit relating to 
property alleged to belong to a temple cannot be brought in 
thé name of the idol of thetemple. The learned Judges in 
their judgment gave no reason for this opinion beyond the 
fact that there may be difficulties about realizing costs. 
With great respect we are unable to agree with the 
learned Judges. An idol has been held to be a juristic per- 
son, who ¢an hold property. Therefore, when a suit is brought 
in respect of property held by an idol, it isthe idol who is 
the person bringing the suit or against whom the suit is 
brought ; the idol being the person beneficially interested in 
the suit. No doubt,in every suit the party bringing it or 
the party against whom it is brought must, when he is suffer- 
ing from an incapacity be represented by some other person 
asin the case ofan infant or a lunatic. Therefore, when a 
suit is brought on behalf of or against an idol, there must be 
on the record a person who represents the idol such as the 
manager of the temple in which the idol is installed. The 
manager of the idol is not personally interested in the suit, 
any more than is the next friend or guardian of a minor. 
Asa suit by a minor should be brought in the name of the 
minor and not of his next friend, so should a suit on behalf 
of the idol be brought in the name ofthe idol as represented 
- by the manager, and in a suit against-the idol the defendant 
should be similarly described, It is true that every pleading 


(1) [1897] I. L. Rọ 19 AlL, 330. 
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must be signed by a sentient being, but this can be done by 
the manager just in the same way as in the case of an infant ; 
the pleadings are signed by his next friend or guardian for 
the suit. The first defendant in this suit was, therefore, pro- 
perly described in the plaint, and the view of the learned 
Judge in this respect isin our judgment erroneous, If there 
isany defect in the description of the defendants ina suit 


‘of this kind, it is nothing more than an irregularity or mis- 


description. If, for instance, a suit on behalf of an idol is 
brought in the name of the manager of the idol that would 
not warrant the dismissal of the suit: but the plaint may be 
amended by correcting the description. Similarly, in the 
case of a defendant. Such an amendment would not have 
~ the effect of introducing a third party on the record, and no 
question of limitation would, in our opinion, arise, 


We accordingly allow the appeal, set aside the decree 
ofthe court below and remand the case to that court with 
directions to re-admit it under its original number in ‘the 
register and dispose of it according to law. Costs here and 
hitherto will abide the event, | 


S. A, P, Appeal allowed, 
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RUP CHAND CIVIL. 
VEFSUS IQII. 
FATEH CHAND AND ANOTHER.* May, 29. 


Court Fees Act (VII of 1870), section 7, clause 5 (b)— Declaratory decree— TUDBALL, J. 
Suit for possession— Valuation of appeal—Stamp. 

Plaintiff brought a suit for possession as transferee of certain pro- 
perty from one Musammat Gomi who had got the same under a will 
executed by one Musammat Gomti. The court of first instance granted 
him a decree for possession, but limited to the life-time of Musammat 
Gomi. The plaintiff appealed to have this condition removed from the 
decree and paid court-fee of Rs 10 on his memorandum of appeal : Held, 
` that the court-fee was sufficient, the plaintiff-appellant being in the posi- 
tion of a person in possession of property who sought to clear his title 
and to obtain a declaration that he had the full right of ownership to 
the property. 

On presentation of the nenodan of appeal the Stamp 
Reporter reported as follows : — 


The plaintiff brought a suit for possession of mauza Khudda and to 
recover Rs 4,695 as mesne profits. The courtof first instance gave the 
plaintiff a decree for possession of mauza Khudda to last only for the 
lifetime of Musammat Gomi and dismissed the rest of his claim. The 
plaintiff is dissatisfied with the above decree, and appeals to this Hon’ble 
Court. He has paid a court-fee of Rs. 10 only onthe first part of the 
relief in appeal treating it as a declaratory one. 


I beg to submit that the suit has not changed its character in eppeal. 
The object of the appeal is to get a decree for absolute proprietary 
possession of the property in suit and not a life estate only as has been 
decreed by the lower court. That being so, an ad valorem fee of Rs. 610 
is leviable. Rs. -270 having been paid, there is therefore a deficiency 
of Rs. 340 to be made good by the plaintiff-appellant for this court. 


The following objections were preferred by 
Sundar Lal and D. C. Banerjee, for the appellant :— 

The plaintiff-appellant claimed possession of mauza Khudda. The 
lower court has decreed the claim for possession, and the defendant has 
appealed against the said decree for possession and has paid ad valorem 
court-fee in full. But the Subordinate Judge has added a condition in 
the decree that the plaintiffs possession shall continue during the life- 
time of his assignor. By his appeal the plaintiff wishes to get rid of 


' © Stamp Reference in F. A. No. 162 of 1911. 
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this condition as illegal and «fra vires, practically he claims a declara - 
tion that the condition so attached to the decree is void, and he has 
paid a court-fee of Rs. 10 for that relief. There is no change in the 
character of the suit as the office report suggests. He claimed posses- 
sion and he has got a decree for possession. The defendant has paid 
the court-fee payable for that relief, as he seeks to set aside the decree 
for possession. The plaintiff cannot and does not claim pessession by 
his appeal, but he seeks to get rid of the condjtion attached to the decree. 

The Stamp Reporter made the following further report :-— 

In reply to the objection taken by the learned advocate for the 
appellant, I beg to submit that in the objection the learned advocate 
says, “ there is no change in the character of the suit.” This itself shows 
that ad valorem duty is payable. The payment of full court-fees 
by the defendant on his memo. of appeal does not exonerate 
the plaintiff from liability to pay on his memo. of ‘appeal the 
proper court-fees leviable under the law. The lower court having 
decreed possession in plaintiff's favour to last for the life-time of Musam- 
mat Gomi, the defendant could not but pay the ad valorem court-fees 
on his memo. of appeal. 

The object of the present appeal is to get a decree for possession for 
ever, £ e., he, the appellant, may be legally allowed to remain in possession 
even after the death of Musammat Gomi, and I do not see any reason 
why he should not be called upon to pay ad valorem court-fees, the suit for 
possession be governed by section 7, clause v(b) of Act VII of 1870. 

Even conceding for the sake of argument that the plaintiff does 
claim a declaration only in this appeal, I would submit that the declara- 
tion sought for involves a consequential relief, for if the condition attached 
is removed, the plaintiffs possession over the property in suit would 
extend beyond the life-time of his assignor, Musammat Gomi,and he 
shall remain in possession ofthe property for ever. 


The Taxing Officer’s report :— 

The plaintiff brought a suit in which he claim ed possession 
of certain property—-a mauza of the name of Khudda—on the 
ground that this property had-been assigned to him by one 
Musammat Gomi to whom it had been bequeathed by 
Musammat Gomti Kuar, who had acquired it under a will 
executed by her husband, the original owner of the property. 
The. Subordinate Judge granted a decree for possession, but 
limited vt to the life-time of the assignor, Musanunat Gomi, The 
plaintiff-appellant now seeks to have this condition set aside, 
and claims a decree for absolute and unqualified possession. 
The question is, whether the appeal, which bears a ro 
Rupees Stamp, is -properly stamped. On the one hand 
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it is contended that what the: plaintiff-appellant claims 
is possession of the property, ws. possession unlimited 
in point of time as against the limited possession decreed 
by the lower court. On the. other hand, it is argued for the 
plaintiff-appellant, that he has already got possession or 
a decree for possession, and that his position is, therefore, 
analogous to that ofa man who being in possession but 
finding his title as absolute owner impugned, brings a suit 
for a declaration that his title is absolute but ‘asks for 
no consequential relief. 

To my mind it cannot be said that the suit is only one 
for a declaration without consequential relief. If the plaintiff- 
appellant succeeds, he will take out execution, and be given 
an unqualified and unlimited possession, whereas if the decree 
of the lower court stands, he will be given in execution only 
a limited possession. The most relevant ruling I can find 
is 8 B. L., App. 23. It appears to me, therefore, that the appeal 
should bear an ad valorem stamp under section 7 v (2). 


The following order was passed by 


TUDBALL, J.—This is a reference by the Taxing Officer. 
The plaintiff in the suit brought a claim for possession of 
certain property as transferee from a Musammat Gomi. 
Musammat Gomi isa person to whom property had been be- 
queathed by Musammat Gomti Kuar, a Hindu widow, who 
had acquired it under a will executed by her husband. 


. The plaintiff was resisted by a person who was also a 
beneficiary under the will of Gomti Kuar. 


The lower court held that the plaintiff was entitled to 
possession but that that possession should be restricted to the 
lifetime of Musammat Gomi., 


The defendant has appealed, he has paid full court-fee as 
he objects to the decree for possession. The plaintiff has alse 
appealed and he seeks thereby to set aside so much of the 
lower court’s decree as declared him to be entitled to 
possession for the lifetime of Musammat Gomi, and he 
asks the court on appeal to declare that he is entitled to the 
absolute ownership of the property and not to a limited 
interest, he has paid court-fee of Rs. ro. The Taxing Officer 
isof'opinion that the appeal should bear an ad valorem 

III 


CIVIL. 
IQIL 
Rup Chand 


V. 
Fateh Chand. 





Tudball, A 


CIVIL. 


——=a 


I9LI. 


Rup ‘Chand 


~ Y. 7 
Fateh Chand. 


Tudball, J. 


CIVIL. 


IQII. 
JOLT. 


. 
ES 


Jane: &. 


KNOX, J. 
PIGGOTT, J. 


Knox, J. 


B24 HIGH COURT. (A. L. J. R. 
stamp as in a suit for possession of land under section 7, 
clause 5 (b) of the Court Fees Act. 

I find it difficult to see that- the appeal falls under this 
section and clause. 

As matters stand now, the plaintiff-appellant seems to me 
to be in the position of a person in possession of property 
who seeks to clear his title and to obtain a declaration that 
he has the full right of ownership to the property. 


Under the circumstances I think the Rs. 10 paid as for 
declaration is sufficient. 


Order accordingly. 


ENAYAT KHAN 
Versus 


ABDUL RAHIM.* 
Mahomedan Law—Gift—Mushaa. 


Where property described as certain bighas and biswas and entered 
in the #4ewatť as in the possession of a certain person is made e gift of to 
another person, Ae/d that the property does not fall under the definition 
of property known as mushaa in the ‘Mahomedan Law, and conse- 
quently the gift is not invalid. 


SECOND APPEAL from a decree of L. Johnston, Esq. 
District Judge of Meerut, reversing a decree of Sushil Chander 
Banerji, Esq., First Additional Munsif of Meerut. 

Peary Lal Banerji, for the appellant. 

Joguedra Nath Mukerji, for the respondent. 


The judgment of the Court was delivered by 


KNOX, J.—The appeal before us has been brought by one 
Enayat Khan, who was plaintiff in the court of first instance. 
The property in suit is described as certain bighas and biswas 
situate in mauza’ Anuppur Dibai. Regarding this pro- 
perty the plaintiff in his plaint says that one Musammat 

) o 5. A. No. 50 of 1911. 
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Muniran, whose name had stood fictitiously recorded in the 
khewat along with his name, had executed a deed of gift in 
favour of her brother, Abdul Rahim. He further alleges in 
the plaint that Musammat Muniran had never been in pos- 
- session of the property, and that Abdul Rahim, her donee, had 
never received possession since the execution of the deed of 
gift. He asked the court to cancel the said deed of gift. 


The court of first instance found that Musammat Muni- 
ran was in possession of the. property before she executed 
the deed of gift, but finding further that although mutation 
of names had been effected in favour of Abdul Rahim, as 
there was nothing to show that donee, had he received share 
of the profits of the property, it considered the deed of gift 
to be invalid under the Muhammadan Law and decreed the 
plaintiff's claim. The lower appellate court has in our 
opinion taken a sounder view of the Muhammadan Law on 
the subject. The property is not property which would fall 
under the definition of property known as muskaa in the 
Muhammadan Law. It also found that the transfer of the 
property by Musammat Muniran to her brother had been 
completed by mutation of names and was therefore a.valid 
gift. In this Court it is again contended that the gift is in- 
valid and further that mutation of names is not sufficient, 
The appellant asks us to require the court below to find 
whether there has been actual delivery of possession. In our 
opinion both pleas fail. We have already held that the pro- 
perty in dispute is not the property’ which is known as 
muskaa, Further, as the Revenue Courts are required by law 
to look into the matters of possession, the reasonable infer- 
ence, until the contrary is shown, is that mutation of names 
has followed actual delivery of possession. The appeal is 


dismissed with costs. 


Appeal dismissed. 
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IKRAM ULLAH KHAN AND OTHERS 
Versus 


MOTI CHAND AND OTHERS.* 


Agra Tenancy Act (IT of 1901), sections 10, 20, §3—Sale of Sir lands— 
Agreement to surrender ex-proprietary rights— Possession not deli- 
vered—Suit for damages for breach of contract—Contract Aci (IX of 
1872), section 65. l 

The defendants executed a sale-deed in favour of the plaintiffs where- 
by they purported to sell their gamindari property, together with Sir and 


Khudkasht lands and covenanted to execute a deed of relinquishment in 


respect of the latter and to surrender their ex-proprietary holding by 


filing an application in the Revenue Court. Three days later a deed of, 


relinquishment was executed in accordance with the stipulation in the 
sale-deed, but no application was madeto the Revenue Court surrendering 


the holding, and possession of the Sir and K/udkask? lands was not: 


delivered to the purchasers. The sale-deed contained a stipulation that 
in the event of delay in delivery of possession or objection to the surrender 
of their ex-proprietary rights by filing a formal application, the vendors 
shall pay damages at the rate of Rs. 16 per dtgia. Upon a suit being 
filed for recovery of damages for . breach of the aforesaid agreement, Aeld 
that whether the transaction was regarded as an attempted sale of ex-pro- 
prietary rights or an agreement to relinquish those rights when they 
arose was unlawful, and therefore the claim to damages for failure to 
deliver possession of the sr and khudkasht lands was not maintainable. 
First APPEAL from a decree of Babu Ram Chandra 
Chaudhri, M. A., LL. B., Subordinate Judge of Azamgarh, 


decreeing the claim. 

Defendant’s appeal. 

Suit for recovery of damages for breach of agreement. 

The facts of this case are given sufficiently in the judgment. 

Muhammad Ishaq (with him B. E. O'Conor), for the 
appellant. 

The suit is not maintainable. The contract to sell an ex- 
proprietary holding is wholly void. 

Indar Sen v. Naubat Singh, [1885] I. L. R., 7 All, 847, F. B. 

Kashi Prasad v. Kedar Nath Sahu, [1897] I. L. R., 20 All, 219. 


Murlidhar and others v. Pein Raj, [1899] I. L. R, 22 All., 205. 
* F. A, No. 444 of 1909. 
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Bhikham Singh v. Har Prasad, [1896] L L. R, 19 All, 35. 

Bharat Singh v. Debi Dayal Singh, [1909] 6 A. L. J. Ra 555. 

Khurshed Ali v. Wastr-un-ntssa, [1910] 7 A. L. J. R., 778. 

Durga Charan Banerji (with him Sundar Lal and Kalina: 
Prasad), for the respondents. 


The contract to relinquish or surrender an ex-proprietary 
right is not illegal. The law recognizes relinquishment in 
favour of a zemindar, hence a contract to relinquish is perfectly 
lawful.. Specific performance of such a contract may not be 
allowed, because the law does not favour surrender by com- 
pulsion. Consideration has nothing to do with the legality of 
such a contract. See 

Section 83 (3) Agra Tenancy Act. 

i Gaya Singh and others v. Udit Singh, [1891] 1. L. R., 13 All., 396. 

Lekhraj.v. Parshadi, [1909] 6 A. L. J. R, 713. 

Surrender means the placing of the zamindar in possession. 
This deed is evidence of an agreement to surrender the rights 
which came into existence upon the sale. We seek to en- 
force not a sale of ex-proprietary rights, but an agreement to 
pay. damages in the event of the ex-proprietary tenant 
failing to surrender those rights, 


Under Article 115 of the Limitation Act, the suit is within 
time. 


Muhammad Ishaq, in reply. 


A-deed of relinquishment is invalid. 

Tadar Sen v. Naubat Singh, [1885] I. L R., 7 All, 847 (850). 

Baldeo v. Kundan and another, [1893 A. W. N., 27. 

Raghubans Sahat v. Brijnandantlal, {1909] 6-A. L. J. R., 477. 

This deed really creates a transferin the guise ofa relin- 
quishment., Limitation under it really runs from the date of 
execution. 


The following judgments were delivered :— 


_ KARAMAT HUSAIN, J.—The defendants, on the 2nd of 
May, 1903, executed a sale deed of certain zamindari pro- 
perty in favour of the plaintiff. The material portion of the 
sale-deed is the following :— 


“We, all the executants.....ssesoseseresre oe absolutely sold in lieu of the 
remaining amount of Rs. 77,500, the whole of the mauzas Khorant 
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Daulsapur, and Bharthpur, together with all the zamindari rights apper- 
taining to them and Mal and Sair items...........0.6. in short, all the rights 
appertaining to the zamindari property, together with Sir and Khudkasht 
lands and ex-proprietary tenancy right, without the exception of anything 
or right. 


“ We,the executants, have relinquished our claim and interest in respect 
of all the Ssr and XAudkasht lands. We shall execute a deed of relin- 
quishment of claim in respect of the Sir lands and shall file an application 
surrendering the holding. If we should make a delay in, or take any 
objection to the filing of an application surrendering the holding, or to 
the execution of the deed of relinquishment of claim in respect of the 
Str lands, or should we, the executants, our heirs, or representatives, or 
successors, keep in our possession any portion of the Sir and Khudkasht 
lands ; then we and our heirs and representatives and successors shall- 
pay damages in respect thereof at the rate of Rs. 16 per bigha.” 


In pursuance of the stipulation set forth above, the defen- 
dants, on the 5th of May, 1903, executed a deed of relinquish- 
ment in favour of the plaintiffs which contains the following 
passages :-— 

“We, the executants, have absolutely sold the whole of the mauzas 
Khorant Daulsapur, and Bharthipur..............06. and have removed our 
possession and put the said vendees in possession of the whole of the 
property sold. We, the executants, have 735 bighas, 9 biswas, 4 dhurs of 
the Sir and KXhudkasht lands in the said mauzas according to the detail 
given below. As -we, the executants, have no longer any concern what- 
ever with the property sold in the said villages, and as we, for want of 
concern, are unable to cultivate the Sr lands and pay the rent; we have 
of our free will and accord relinquished our claim and right in respect of 
all the Sir and AAudkashi lands which, according to the detail given 
below, we, the executants, have in the villages sold and have removed our 
possession and put the vendees in possession of the same.” 

The defendants did not, however, have the ceed of relin- 
quishment registered, and on the application of the plaintiffs 
it was registered compulsorily against the male executants 
of the said deed, but not against the female executants. On 
the 14th of July, 1903, according to the allegations in the 
plaint a demand was made by the plaintiffs calling on 
the defendants to relinquish the ex-proprietary holdings and 
to put the plaintiffs in possession thereof. The defendants 
did not deliver possession of the Str to the plaintiffs. On 
the basis of the deed of relinquishment there were law suits 
between the parties for the arrears of rent of the Sir and for 
the determination of the rent therefor, As those suits, in 
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my opinion, do not bar the present suits, I need not give their 
details. 

The suit out of which this appeal arose, was brought on 
the 3rd pf July, 1909, for damages amounting to Rs. 9,468-8-o 
for the breach of the contract of relinquishment, together 
with interest. The case for the plaintiffs is that the defend- 
ants in pursuance of a stipulation entered in the sale deed of 
and May, 1903, executed a deed of relinquishment an the 
5thof May, 1903, which was.compulsorily registered on the 13th 
of July, 1903. On the r4th of July, 1903, the plaintiffs asked 
the defendants to relinquish the sey and put the plaintiffs in 
possession of it. But they declined to do so, and hence the 
suit for damages for the breach of the contract to relinquish. 
The pleas in defence with which we have to deal in this case 
are, that the sale deed and the deed of relinquishment so far 
as they entitle the plaintiffs to sue for damages are illegal, 
and that the suit is barred by limitation. The court below 
decreed the claim. The agreement to relinquish in its opinion 
isa lawful agreement inasmuch as a sēr holder is entitled 
under the law to relinquish his holding, whenever he pleases, 
according to the provisions of section 83 of the Agra Tenancy 
Act. In support of this view the court below relies upon 
Gaya Singh v. Udit Singh (4), and Lekhraj v. Parshadt (3), 
The cause of action according to the court below, arose on 
14th July, 1903, when delivery of possession was refused to 
be made and a breach of the contract to relinquish was 
committed, and hence the suit under article 116 of the 
schedule II of the Limitation Act is not time-barred. The 
defendants appeal to this Court, and their learnel vakil 
contends that the transaction of the sale of the semindari 
and the so-called relinquishment of the szy land form one 
single.transaction having for one of its objects the transfer 
of the sfr which is illegal, and that if the transaction of relin- 
quishment be supposed to be a separate and independent 
transaction, even then according to the rulings of this Court. it 
would be unlawful. In support of the above proposition he 
relies on Indar Sen v. Naubat Singh (3), Baldeo v. Kundan (4), 
Bhikham Singh v. Har Prasad (5), Kashi Prasad v. Kedar Nath 

(1) [1891] I. L.’R., 13 AIL, 396. (2) [1909] 6 A. L. J. R, 713 
(3) [1885] I. L. R., 7 All, 847. (4) [1893] W. N., 27. 
(5) [1896] L L. R., 19 All, 35. 
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Sahai (1), Murlidhar v. Pem Raj (3), Dipan Rai v. Ram 
Khelawan (3), Khurshed Ali v. Wasir-un-nissa (4). The learned 
advocate for the respondents in answer to the argument 
of the learned vakil for the appellant says that the rulings 
quoted by the learned vakil do not touch the-point in question 
in the present case which really is whether a s¢r-holder can or 
cannot agree to relinquish his holding in favour of bis gamin- 
dar, that, according to the provisions of section 83 of the, 
Tenancy Act relinquishment of a sir land in favour of the 
samindar is sanctioned by law, and that as the relinquishment 
of a str is a lawful act, an agreement to relinquish sy cannot 
in any way be unlawful. In support of what he says he 


relies on Gaya Singh v. Udit Singh (*), and Bharath Singh v, 


Debi Dayal Siugh (8), The case reported in LLR., 13 All, p. 
396, simply lays down that there is nothing in law to prevent 
a tenant from voluntarily relinquishing his ex-proprietary 
tenancy in favour of his saszndar. But it does not touch the 
question whether a tenant can or cannot enter into an 
agreement to relinquish his ex-proprietary holding. In 
the case of Bharath ' Singh v. Debi Dayal Singh (8), there 
was an actual relinquishment of an ex-proprietary holding in 
favour of the sasmindar, and therefore that case also has 
no bearing upon the point in the present case. The transac- 
tion entered into between the plaintiffs on the one hand and 
the defendants on the other, may either be regarded as a single 
transaction, one of the objects of which was that the defend- 
ants be divested of their ex-proprietary rights and that those 
rights should vest in the plaintiffs, or it may be regarded as 
consisting of two distinct and separate transactions, one, the 
sale of the gamindari property, and the other the agreement 
to relinquish the ex-proprietary rights. In either view the 


‘cases referred to by the learned vakil for the appellants are 
- authorities for the proposition that the said transaction, so 


far as it deals with the relinquishment of the ex-proprietary 
rights is void, inasmuch as the defendants, by means of a 
transfer or by means of an agreement to relinquish, had no 


(1) [1897] I. L. R., 20 All, 219. (2) [1899] I. L. R., 22 All., 205., 
(3) [1910] I. L. R., 32 All, 383. (4) [1910] 7 A. L. J. R, p. 778. 
(5) [r891] I. L. R, 13 All, 396. (6) [1909] 6A. L. J. Ru p. 555. 
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power under the law to divest themselves of their ex-proprie- 


tary rights and the agreement to relinquish ex-proprietary 
rights is illegal: 


For the above reasonsI would allow the appeal and 
set aside the decree of the court below with costs. In this 
view of the case it is necessary for me to enter into the 
question of limitation. 

CHAMILR, J.—It appears to me that the case is covered 
by authority. . 

In Bitkham Singh v. Har Prasad (1), the defendants had 
sold certain zemindari property to plaintiffs expressly includ- 
ing therein any rights which might accrue to them as ex-pro- 
prietary tenants, and they purported to relinquish those 
rights in favour of the plaintiffs. It was held that the 
attempted sale of prospective ex-proprietary right was invalid, 
and that the plaintiffs were not entitled to any compensation 


for non-delivery of possession of the sex lands. That decision 


was approved in Murti Dhar v. Ram Raj (4), where a similar 
contract had been made, and the sale-deed expressly provided 
that if the vendors failed to deliver possession of the Si 
lands, they would refund Rs. 1,500. It was held that the con- 
tract being contrary to law, the vendees, who had failed to 
obtain possession, were not entitled to recover the sum of 
Ks, 1500. In Kashi Prasad v. Kedar Nath Sahu (*), the parties 
to a private partition of samndaré lands agreed that if either 
party was at the time of partition holding sr land in a 
village which atthe partition fell into the share of the other 
party, he would relinquish his ex-proprietary rights in favour 
of the party into whose share the village fell. It was held 
that the agreement could not be enforced. In Raghudans 
Sahat v. Brij Nandan Lal(*), it was held that an agreement to 
relinquish ex-proprietafy rights in sir land could not be 
enforced. In Bharath Singh v. Debi Dayal Singh (5), the facts 
were that a sale-deed of samindar?é property and a perpetual 
lease of the ssv lands therein were executed on the same day, 

(1) [1896] I. L. R, 19 All, 35. 

(2) [1899] I. L. R., 22 All., 205. 

(3) [1897] I. L. R., 20 All, 219. 

(4) [1909] 6 A. L. J. Ry 477. 

(5) [1909] 6 A. L. J. Ry 555. 
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and Ks, 1,105 were paid to the lessor ‘vendor as Nagrana on 
the lease. It was held that the sum ostensibly paid as Was- 
rana, vas in reality the price paid for the ex-proprietary 
rights that arose on the sale and could not be recovered by 
the vendees although they had not obtained possession of 
the str land. In Khurshed Ali v. Wastr-un-nuissa (1), ona com- 
promise the defendant agreed to sell certain samindari 
property and to relinquish his ex-proprietary rights in his 
sir in consideration of a sum to be fixed by an arbitrator. 
It was held that the transaction was an agreement to sell 
ex-proprietary rights when they came into existence and was 
unlawful. In the present case we have an attempted sale 
of prospective ex-proprietary rights in szr and Rkhudkasht 
lands and an agreement to execute a deed of relinquish- 
ment in respect of those rights with a provision that 
if the vendors fail to carry out their undertaking, they 
shall be liable for damages at the rate of Rs. 16 per 
bigha. On the above authorities it appears to me that whether 
the transaction is regarded as an attempted sale of ex-pro- 
prietary rights or an agreement to relinquish those rights when 
they arise is unlawful, and therefore the claim to damages 
for failure to deliver possession of the ser and &hudkasht 
lands is not maintainable. I agree that the appeal should 
be allowed and the suit dismissed. 


By THE CourT.—Order of the Court is, that the appeal is 
allowed, the decree of the court below is set aside, and the’ 
plaintiffs suit dismissed with costs. 


S. A. P, Appeal allowed, 
(1) [1910] 7 A. L. J. R., 778. 
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JUGAL KISHORE 
VEFSUS 
GUR NARAIN AND OTHERS.® 
Provincial Insolvency Act (III of 1907), section 46 (¢)—Appeal—Exten- 
ston of time for copy—Limitation Act (IX of 1908), sections 12, 29. 


The Provincial Insolvency Act was intended to be and is, so far as 
matters governed by it are concerned, a complete code in itself and 
retains its own limitation law. Ae/d, that in computing the period of 
ninety days prescribed for presenting an appeal to the High Court under 
the said Act the time requisite for obtaining a copy of the order com- 
plained of cannot be excluded, and therefore an appeal from an order 
passed on 13th August, 1909,and presented on Ist December, 1999, is 
barred by tine. 

APPEAL from an order of L. Marshall, Esq., District Judge 


of Manipuri, 
Insolvency proceedings, 


The facts were these:—An order was passed, on 13th 
August, 1909, for the appointment ofa Receiver in certain 
Insolvency proceedings. An appeal against the order was 
fled in the High Court on 1st December, 1909, beyond go 
days from the date of the order; but the appeal would be 
within time if the time requisite for obtaining a copy of the 
order were deductéd in computing the period of 90 days, 


At the hearing of the appeal, a preliminary objection 
was taken by 


Girdhari Lal A garwala, for the respondents :—The appeal 


is time-barred. The limitation prescribed for an appeal to. 


the High Court in Insolvency proceedings is, under section 
46, clause (4) of the Provincial Insolvency Act, a period of 90 
days. This is a period of limitation specially prescribed by 
a special law ; and therefore, under section 29, clause (b) of the 
Limitation Act, nothing in that Act can alter or affect this 
period. Appellant cannot, therefore, get the benefit of 
section 12, clause (2) of the Limitation Act. 

_ Binoy Kumar Mukerji, for the appellant, in reply to the 
preliminary objection :—The appellant is entitled to a deduc- 

* F, A, F, O. No, 135 of 1909. 
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tion of the time requisite for obtaining a copy of the order, 
and the appeal is within time. The general provisions’ of 
the law of limitation, contained in the Limitation Act apply 
even where a special law provides a special period of. limita- 
tion for certain suits or appeals. 

Behari Lall Mookerjee v. Mungolanath, [1879] 1. L. R., 5 Cal., 110 


Where the provisions of section 12 of the Limitation Act 
were held applicable to a case under the Bengal Tenancy 
Act VIII of 1869, notwithstanding the provisions of. section 
6 of the Limitation Act of 1877, which were vanes thé 
same as those of section 29 of the present Act. 


In the following cases other sections of the Limitation 
Act, as section 14 and section 5 were held applicable to 
cases for which period of limitations were prescribed by 
special or local Acts. l 

Guracharya v. The President of the Belgaum Town, E884) L L.R, 
8 Bom., 529. 

Khetler Mohun v. Dinabashy, [1883] I. L. R., 10 Cal., 265. 

Reference under section 39 of (Madras) Act V of 1882, [1887] I. L. R., 
10 Mad., 210. 

Beni Prasad Kuari v. Dharaka Rat, [1901] L Ta R., 23 All, 277. 


The principle of these rulings, which is set forth at page 
279 of the report in I. L. R., 23 All, applies to the present 
case ; section 12 and sections 14 and § stand on the same 
footing, so far as the scope of section 29 is concerned. 


[KNOx, J..:—The authority of the ruling in I, L. R., 5 Cal. 
has been shaken by I. L. R.,17 Cal., and J. L. R., 18 Cal] 

The case of 

Girija Nath Roy v. Patani Bibee, [1889] I. L. R. 17 Cal, 263, _ 
was as to the applicability of section 7 of the Limitation Act. 
It did not overrule, or dissent from, in any way the case in 


I L. R., 5 Cal. In the case of . 
Nagendra Nath v. Mathura Mahun, (1891} I. L. R., 18 Cal., 368, F. B, 


it was decided that section 14 of the Limitation Act did not 
apply to suits under Act X of 1850, for the reason that that Act 


was a Code complete in itself and unaffected by the general. 


laws of limitation or procedure. Where an enactment isa 
complete codification and embodies in itself its own laws 
of limitation, procedure, stamp etc., there the provisions of 


wn 
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the Limitation Act will have no application. Act X of 1859 
is such a complete Code ; it provides for periods of limitation 
by sections 30 to 33, 152, 154 and 1 58 ; for stamp by sections 
156, £61 ; and provides elaborately. for the procedure to be 
followed in cases under the Act. But the Provincial Insolven- 
cy Act is not such a Code. The only provisions for |’mitation 
in it are those contained in section 46, clause 4, and section 22 
and they cannot be said to be exhaustive or to contain the 
whole law of limitation applicable to cases under the Act. In 
the matter of procedure the Act has to be supplemented 
by the Civil Procedure Code at every step. The reasons 
given in the case of | 

Bent Prasad Kuari v. Dharaka Rai, [1901} 1. L. R., 23 AIL, 277, at 

Pp. 279, 

for holding that the N.-W. P. Rent Act of 1881 was nota 
complete Code, apply with equal force to the Provincial In- 
solvency Act. 


There are cases in whichit has been held that the time 
requisite for obtaining copies will not be deducted ; but it 
has been held in those cases that it was not necessary to file 
copies of the decree or order appealed from. 

Tn the matter of petition of Sita Ram, [1892] I. I. R., 15 All, t4 at 
P. 19. 

Kumara Akkappa v. Sithala Naidu, [1897] I. L. R., 20 Mad., 476, at 
P. 477. 

Fazal Muhammad v. Phul Kuar, [1879] 1. L. R., 2 AlL, 192. 

In the case of an appeal under the Provincial Insolvency 
Act, itis necessary to file a copy of the order appealed from, 
Section 47 lays down that the procedure is to be the same as 
in the case of civil suits. Ifthe time requisite for obtaining a 
copy, be not deducted, great hardship may result to the 
appellant who may be deprived of his right of appeal through 
no fault of his own. An order may be passed, an appeal from 
which lies under section 46 to the District Judge, a day or two 
before the court closes for the long vacation ; and although 
the appellant may apply fora copy at once, yet he may 
not get it till after the re-opening of the court when his appeal 
would be time-barred. The Legislature could not have 
intended such a- result, by which an appellant would .be 
punished for no fault of his own, 
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Should the court be disposed to decide the point against 
the appellant, an opportunity should be given to him to file 
an affidavit to show why he brought the appeal tobe filed 
after the expiry of go days. Hewas under thé impression 
that he would get the benefit of the period requisite for 
obtaining the copy ; and under the circumstances the court 
may extend the time. 


Girdhari Lal Aga wala, in reply :—The whole policy 
of the Provincial Insolvency Act is to expedite the proceed- 
ings and prevent delay. The provisions of section 46, clause 
(4) should, therefore, be strictly enforced, The Actis a 
complete Code in itself. 


The judgment of the Court was delivered by 


KNOX, J.— A preliminay objection is taken to the hearing 
of this appeal to the effect that it is time-barred. In support 
of the objection reliance is placed upon the provisions of 
section 46 of the Provincial Insolvency Act No. III of 1907. 
That section in clause (4) lays down that the “periods of 
limitation for appeals to the District Court and to the 
High Court under this section shall be thirty days and ninety 
day's respectively.” It is admitted that the order appealed 
from falls within the provisions of section 46. The date 
on which the order was passed was 13th August, 1909. The 
memorandum ofappea] was not presented until the first of 
December, 1909. The period of ninety days had thus expired 


’ before the appeal was presented to this Court. But the 


appellant seeks to call to his aid the provisions of section 12 
of Act No. IX of 1908 and wishes to: extend the go days 
allowed by section 46 of Act III of 1907 by 19 days, the 


time occupied in obtaining the copy of the order appealed 


from. The question we have to consideris, whether we 
can apply to the Provincial Insolvency Act of 1907, the pro- 


visions contained in parts II and III of Act IX of 1908. | 


Section 2g of Act IXof.1908 lays down that nothing in 
this Act shall affect or alter any period of limitation special- 
ly prescribed for any suit, appeal or application, by any special 
or local Jaw now or hereafter in force in British India. Act 


No. III of 1907 is sucha special law, and at first sight it. 


would seem that the provisions of section 29 of Act IX of 1908 


sn 
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effectually prevent our applying to the period of limitation 
specially prescribed in Act III of 1907 any of the general 
provisions contained in Act IX of 1908. The question has 
been several times before the different courts in this country. 
At one time the Calcutta Court, for instance, was prepared to 
apply the general provisions of the limitation of the time to 
special or local laws. In this connection we may refer parti- 
cularly to Behari Lali Mukerji v. Mungolanath Mukerji (*). 
But the later trend of rulings in that court has been in 
the opposite direction ; vide Nagendra Nath Mullick ~v. 
Mathura Mahun Parht (*). In this court there is only one 
‘case that we know of bearing upon the point, namely, Bent 
Prasad Kuari v. Dhataka Rai (8). In this case the learned 
Judges who decided the question held that section 5 of the 
Indian Limitation Act of 1877 did apply to a suit under 
section’ 93 (a) of the local law, North-Western Provinces 
Act of 1881. This case, however, proceeds upon a very special 


line of reasoning. ~The learned Judges held that section 5 - 


of the Indian Limitation Act did not enter any period of 
limitation. It seems that the period prescribed for the suit 
had expired on a day when the court was closed, and it was 
held that nevertheless the suit might be instituted on the 
day when the court re-opened. It was further held that it is 
impossible to consider that the Rent Act of 1881 constituted 
by itself a complete Code so asto render inapplicable the 
provisions of the Limitation Act generally to a tase under 
the Rent Act. The Provincial Insolvency Act sets out tn its 
preamble that it is expedient to consolidate and amend the 
law relating to insolvency in British India as administered 
by courts having jurisdiction outside the Presidency towns 
and the town of Rangoon. We think that the Provincial 
Insolvency Act was intended to be and is, so far as matters 
governed by it are concerned, a complete Code in itself and 
retains its own limitation law. If we hold otherwise, it is 
easy to conceive that cases would occur where we should be 
asked to apply a section like section 6 of Act IX of 1908 
to Insolvency proceedings, This could never have been 


(1) [1879] I. L. R, 5 Cal, 110., 


(2) [1891] ] I. L. R., 18 Cal, 368. 
(3) [1901] I, L. R,, 23 All, 277. 
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contemplated. Finally, there is no doubt that if we were 


to allow the appellant the period occupied in obtaining the 
copy of the order appealed against, we should be altering the 
special period of limitation contained in section 46, clause 
(4). A good deal of argument orf behalf of the. appellant 
turned on the ‘hardship which would arise if we did not 
allow this period for which he is in no way responsible and 
which was entirely beyond his control. The answer is that 
he can always present his petition of appeal and ask for time 
under the special circumstances to obtain and file subsequently 
a copy of the order under appeal. As it happens in the 
present case, the appellant had in his hands the copy on the 
gth of September, 1909. This Court re-opened after the long 
vacation on the 26th of October, 1909, and the appeal was 
not presented until the 1st of December, 1909. The’ special 
case of hardship owing to the closing of the Court for vacation 
is moreover met by the provisions of section 10 of the 
General Clauses Act No. X of 1897. The preliminary ob- 
jection succeeds and the appeal fails and is dismissed with 
costs. l 
B., K. M. Appeal atsinissed, 
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RAM NARAIN DUBE AND ANOTHER 
versus 
JAGDEO MISIR AND oTHERS,* 


Civil Procedure Code (Act V of 1908), Order XVIT, Rule 3—Order XLT, 
Rule 27—Procedure—Order for parties to appear with witnesses at 


adjourned hearing— Default of plaintiffs witnesses—Dismiseal of suit. 


On a date to which the hearing had been adjourned the witnesses 
for the plaintiffs in a suit pending in the court of the Subordinate Judge 
did not appear (the parties with their respective pleaders being present), 
but neither an application for adjournment was made nor an order to 
enforce the attendance of the witnesses was asked for by the plaintiffs, 
and the court apparently acting under Order XVII, Rule 3, Code of Civil 
Procedure, dismissed the suit. The District Judge, on appeal, dealt 
with the case as though the plaintiffs had madea default in appearing 
and remanded the case for trial according to law. Ae/d, that the 
Judge had committed an error of procedure and he ought to have pro- 
ceeded under Order XLI, Rule 27, Code of Civil Procedu & 

APPEAL from an order of J. H. Cuming, Esq., District 
Judge of Jaunpur, who remanded the case on appeal from a 


decree of B. Keshab Deo, Subordinate Judge. 


The facts were as follows :—A suit was fixed. for hearing 
on 24th April, 1910. Parties and their witnesses were pre- 
sent on that date ; but as the parties were negotiating fora 
compromise, they madea joint application for two weeks’ 
adjournment. The court made an order granting the applica- 
tion and directing the parties to fle the compromise within 
two weeks and failing that, to be present with their witnesses 
on 27th May, 1910. The compromise was not effected and 
the parties summoned ‘their witnesses for the said date. On 
that date the parties and their pleaders were present when 
the case was called on, but the plaintiffs’ witnesses had not 
come, although summoned. The plaintiffs’ pleader stated 
to the court that the witnesses would be coming up shortly ; 
but no application was made for adjournment or for enforcing 
the appearance of the witnesses by issue of warrant or 
attachment. The court proceeded to decide the suit under 
Order 17, Rule 3, and dismissed it. On appeal, the District 

°F, A. F. O. No. 17 of i911. 
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‘CIVIL Judge treated the case asit had been dismissed for default 
Tour of appearance, and setting aside the order of dismissal, re-. 
— manded the suit under Order 41, Rule 23. 

im “Narain 
a The defendants appealéd. 

idéo Misir. Ghulam Mujtaba, for the appellants :—The District Judge 


was wrong in his opinion that the dismissal was for default 
of appearance, There was no failure of appearance, as the 
plaintiffs, and their pleaders also, were present. The failure 
was in production. of evidence, for which time had been 
granted by the court by its order of 24th April, r910. ` Under 
these circumstances the action of the court under Order 17, 
Rule 3, was the right action. It would have been wrong to 
have dismissed the suit for default, which could be done 
only when neither the plaintiff nor his pleader was present. 

Badam v. Nathu Singh, [1902] I. L. R, 25 All, 194. 

Sitara Begam v. Tulshi Singh, [1901] I. L. R., 23 All., 462. 

The differerice between Order 17, Rule 2, and Order 17, 
Rule 3, is well pointed out in 

_Chandramatht Aminal v. Narayanasamt Atyar, [1909] L L. R, 33 
Mad., 241. 
The ruling in 
Dulhin Sonraj Kuari v. Audhan Singh, [1890] 11 A. W. N., 112, 


which is relied on by the lower appellate court is not in point, 
as the circumstances were entirely different, 


Muhammad Ishaq Khan, for the respondents :—Order 17, 
Rule 3, was not applicable to this case. The suit was not ad- 
journed, on 24th April, 1910, on the application of the plaintiffs 
alone. Both parties had jointly applied for time ; and Order 17, 
Rule 3, doesnot apply to sucha case. The dismissal, there- 
fore, could not be under that rule; it was for default. The 
mere presence of the pleader where he did nothing more 
than praying for time would not be sufficient appearance, 
and the dismissal was, properly, one for default. The latest 
authority on this point is the case of 

Satish Chandra Mukerjee vy. Ahara Prasad, [1907] L L. R., 34 

Cal., 403, F. B. i . 

There was an oral application for adjournment; no 
written application could be made as the court at once pro- 
ceeded to write the judgment. In the absence of witnesses 
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the plaintiff is in the same position as his pleader ; so that 
the presence of the paute personally would not alter the 
case, 

The appellate court can allow further evidence to be 
taken under Order 41, Rule 27, Thisisa case in which 
there is substantial cause within the meaning of clause (4) of 
that rule. The plaintiff exercised all due diligence in 
summoning his witnesses; they were served but did not 
turn up in time. It was not the fault of the plaintiff at all. 


{ KNOX, J.:—The court should have acted under Order 16, 
Rule 10, ] 


Ghulam Mujtaba, in reply :—It is for a party to move 
the court to take action under Order 16 Rule 10, and not 
for the.court to proceed suo motu to further the production 
of the witnesses of that party. 

J. G., Bachman v. Lall Beharee Pandey, [1870] 13 W. R., 324. 


The plaintiffs did not move the court to take any steps. 
‘They should have used the utmost diligence. When a 
plaintiff does not exhaust all means provided by the law 
for the production of evidence, the court may rightly proceed 
to dispose of the case on the materials present before it; 
and the case should not be remanded for taking further 
evidence. 

Luchmun Singh v. Chokowree Singh, [1876] 25 W. R., 154. 


In that case a remand for further evidence was not allow- 
ed, although the plaintiff had exercised much greater dili- 
gence than in the present case. 


The language of Order 16, Rule 10, is stronger than that 
of the law in force'at the time when these rulings were laid 
‘down, and the requirements of the rule should be strictly 
‘complied with. -The court should be satisfied that the 
evidence is material. It would be casting too great a burden 
on.courts to lay down that in every case in which witnesses 
do not attend, the court is, of its own motion, and without 
„any initiative.or help from the party who summoned those 


~ - witnesses, to decide which of the witnesses are material and 


‘to act under Order 16, Rule 10. 


The: plaintiffs could easily have taken the initiative if 
they were in earnest about the attendance of their witnesses, 


Ram Narain 
Dube 
v. 


Jagdeo Misir. 
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There was ample time to put in an application for adjourn- 
ment, 


The judgment of the Court was delivered by 


K NOX, J.—We find ourselves unable to support the order 
passed by the learned District Judge in this case on the 
grounds taken by him. The ruling which the learned Judge 
professes to follow, namely, Dulhin Souraj Kuari v. Audhan 
Singh (1), differs in circumstances materially from the case 
before us. In the present case the parties to the suit were 
present in court on the 24th of April, 1910, the day fixed for 
the first hearing. The witnesses, too, were in attendance on 
that day so far as we gather from the order sheet. On that 
day the parties expressed a desire to compromise the matter 
in dispute between them and the court very properly granted 
time for this purpose. It, however, directed the parties, if 
they found themselves unable to come to terms, to present 
themselves again in court with evidence on the 27th May, 
1910, They were unable to agree. On the 27th of May, 1910, 
the parties were present in court, but the witnesses for the 
plaintiffs, although summoned to appear on that date had 
not appeared in court, although the time fixed for the open- 
ing of the court and for their attendance had passed by a 
considerable interval. The plaintiff's pleader appears to 
have stated to the court that the witnesses were coming, 
but neither then nor afterwards was any application for 
adjournment put in on the part of the plaintiffs, nor did the 
plaintiffs apply to enforce the attendance of the witnesses. The 
court went on to deal with the case under Order 17, Rule 3, 
and proceeded to decide the suit forthwith against the plaintiffs, 
The plaintiffs appealed to the District Judge. The District 
Judge dealt with the case as though the plaintiffs had made 
a default in appearing, and setting aside the order of the court 
of first instance, directed that court to restore the suit to its 
file to be disposed of anew, according to law. His procedure 
was in error. There had been no default on the part of the 
plaintiffs. At the same time the court could by reference to 


its file and no doubt did so refer and find that the plaintifts — 


used due diligence in causing their witnesses to be summoned. 
It might fairly have presumed from the fact that-the wit- 
(1) [1891] W. N., 112. 
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nesses had twice been summoned by the plaintiffs that the 
evidence of such witnesses was material, that the plaintiffs 
deemed it material and fully intended to have put it before 
the court, but were prevented by the non-appearance of the 
witnesses, It is contended by the defendants-appellants that 
when this stage had been reached, the plaintiffs, if in earnest, 
ought to have applied to the court to enforce the power 
given to the court by Order 16, Rule 10, clauses (2) and (3). 
But it is a matter of experience that the parties, who have 
cited witnesses and who, when such witnesses do not appear, 
proceed to put them to the indignity of arrest or proclama- 
tion, often find such witnesses very unwilling to give evidence 
on behalf of the persons who have thus acted. We think 
that under the circumstances the court, which certainly had 
reason to believe that the evidence was material and that the 
witnesses were failing to attend, so far as it could then judge, 
without lawful excuse, would have exercised a sound discre- 
tion in putting in force the powers entrusted to it by Order 
16, Rule 10, clauses (2) and (3) of the Code of Civil Procedure, 
Our attention was called to certain rulings of the Calcutta 
High Court passed under the previous Code of Civil Proce- 


dure, namely, J. G. Bachman v, Lall Beharee Pandey - 


(1), and Lachman Singh v. Chokowree Singh (3). It was 
urged that there is considerable difference between the present 
Code and the previous Code so far as the duty cast on the 
court in this matter is concerned. As we read the present 
Code, we think that the present Code leaves the court a dis- 
cretion to proceed at once when witnesses have failed to attend, 
if from any circumstance before it, it has reason to believe 
that the evidence of such defaulting witnesses is material, and 


that the witnesses are defaulting. It would be for the witnes- l 


ses to show that their absence rested on lawful excuse. It is 
urged before us that where a number of witnesses have been 
cited, it would be casting too great a burden on a court to 
proceed against all who might have defaulted. The probabi- 
lity is that in such a case the court would of itself see that 
the evidence of all such witnesses is not material. The court 
can generally make a shrewd guess where witnesses have been 
unnecessarily summoned. In any case a discretion is allowed 

(1) [1870] 13 W. R., 324. 

(2) [1876] 25 W, R; 154. 
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by law. We think that the court should have proceeded 
under Order 41, Rule 27, to direct the admission of fresh 
evidence and under Order 41, Rule 25, to refer the issues, 
which in this case had never been really tried, for trial to the 
court of first instance, directing that court to return findings. 


‘We so far allow the appeal as to make the order just pointed 


out. Costs will abide the event. 


B. K. M. Appeal allowed, 


RAM CHANDAR SINGH AND OTHERS 
VErSUS 
PUTTU LAL AND ANOTHER.*® 


‘Res judicata—Lvecution of decree—Application for time to pay decretal 


amount—E stoppel. 


A decree was passed against one &. Subsequently a decree under 
section 90, Transfer of Property Act, was passed against A’, daughter of .&,' 
the mother of the.-objectors. Upon an application for execution of that 
decree an application was made for time to pay it up and the application was 
granted. The decree-holders made a second application to which it was 
objected that the property attached had come to the judgment-debtors not 
from their mother but from their maternal grandfather, Zelda that the objec- 
tion was barred neither by the rule of res judicata nor by that of estoppel. 

EXECUTION SECOND APPEAL against a decree of Mo- 
hammad Ishaq Khan, Esq, I. C. S., District Judge of 
Farrukhabad, setting aside an order of Babu Daya Nath, Sub- 
ordinate Judge of Farrukhabad. 


Judgment-debtor’s appeal. 


Objection against attachment in execution of decree, 


The facts of this case are briefly as follows :— 


The decree-holders, Puttu Lal and others, attached two 
mortgage deeds in execution of their decree against the 
objectors mother, Musammat Kasturi. Objections were 
raised by the appellants that the property did not belong 
to their mother, that it had come down direct from their 
grandfather, Param Sukh, and was not liable to be attached. 

° S A. No. 951 of 19I0. 
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The decree-holders pleaded that the other side were estopped 
from raising this objection, inasmuch as they had admitted 
ownership already. It was proved that they had filed an 
application through their guardian, Behari Lal, requesting 
that the court might give instalments for payment of the 
decretal debt or grant them time to raise money by sale 
or mortgage -of the minors property for the payment of 
the decretal amount by the decree-holders. It was urged that 
the objectors could not go behind the order passed on this 
application, as it contained an admission on their part. 
They also urged that Param Sukh was succeeded by his son 
Tej Kam, and that the objcetors had no Jocus standi 
inasmuch as they were not the reversioners of Tej Ram. 

The court of first instance decided all points against the 
decree-holders, and allowed the objection. On appeal, the 
District Judge referred to Coventry v. Tulsi Pershad Nara- 
yan Singh, I. L. R, 31 Cal., 822, held that an estoppel had 
been created and dismissed the objections. The judg- 
ment-debtors appealed. 


Guleart Lal for the appellants cited 
Bholanath Dass v. Prafulla Nath Kundu, [1900] I. L. R., 28 
Cal., 122. 

Muhammad smati v. Wasir Ali, [1907] 4 A. L.J. R., 400. 

He submitted that no estoppel could be created by the 
mere admission on a point of law. The application moreover 
had been made by the guardian of the appellants, and could 
not bind the latter now that they were no longer minors, 
Section 11, Civil Procedure Code, also could not apply to 
this case. 

Ramakant Malaviya (for Madan Mohan Malaviya), 
for the respondents, urged that the estoppel was valid 
in law, that the judgment-debtors having applied through 
their guardian that they be allowed to pay the debt by 
instalments or in the alternative that time be allowed 
so that they might obtain the sanction of the District 
Judge for sale or mortgage of the minor’s property in order 
to pay the decretal debt were now estopped from denying 
their liability under the decree. The application contained 
atacit admission of the minor’s liability and the court could 
‘grant time only upon deciding that the applicant was liable 


CIVIL. 


a 


I9}. 


Ram Chandar 
Singh 


LA 
Puttu Lal. 





Caramat 
usain, d. 


846 HIGH COURT. [A. L. J. R. 


under the decree and having granted time must be presumed 
to have decided that the minor was liable under the decree. 


Sheoraj Singh v. Kameshwar Nath and another, [1902] I. L. R., 
24 All., 282. 


Behari Lal and another v. Majid Ali, [1897] A. W. N., 29. 
Pulandhar Singh v. Jwala Singh and others, [1898] A. W. N., 134. 


Lochan Singh and others v. Sant Chandar Mukerji and another, 
[1899] A. W. N., 24. 


Ghulam Muhammad Khan and another v. Narain Das and others, 
[1901] A. W. Np 32. 


Venkatanaresinha Naidu v. Pappaununah, [1895] I. L. R, 19 Mad., 54. 
Umrao Singh v. Lachhmi Narayan, [1904] 1 A. L. J. R., 80. 


Gulgari Lal, in reply. 
The following judgment was delivered by 


KARAMAT HUSAIN, J.—The following is the pedigree 
which will show the relation of the objectors to the judg- 


ment-debtors, 
Pran Sukh = Musammat Radha 


| 
Musammat Kasturi= Behari Lal. 


L | 
Ram Chandar. Parbhu Lal. Kishore Lal. 


Puttu Lal and Bhola Nath obtained a decree against 
Musammat Radha. Afterwards a decree under section 90 


of the Transfer of Property Act was made against Musammat. 


Kusturi, daughter of Musammat Radha. On the oth of 
September, 1907, an application in execution was made for 
sale of two mortgage bonds. One Behari Lal, a certificated 
guardian of the objectors, on the 25th of September, 1907, 
made an application to the effect that the decree-holders 
had applied for the sale of two mortgage bonds, that a sale 
of those two bonds would cause a loss to the minors, and 
that he therefore prayed for time for payment of the decretal- 


money by instalments. The Court executing the decree 


refused instalments but granted time to the end of April, 1908, 
for payment of the decretal amount observing that it had 
no power to allow payment by instalments, and struck off the 
execution case. The next application was made on the 14th 
of April, 1909. An objection was taken that the mortgage 
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bonds were the. property of the objectors which they had 
inherited from their maternal grandfather, Param Sukh, and 
which could not beattached and sold as the property of 
Musammat Radha. The decree-holders replied that the 
principle of res judicata barred the objection. The court of 
first instance held that the doctrine of res judicata was no bar 
and allowed the objection. The decree-holders appealed. In 
addition to the plea of res judicata the plea of estoppel was 
also raised. The lower appellate court came to the conclu- 
sion that the plea of res judicata as well as that of estoppel 
was sound, and reversed the decree of the first court. That 
court in its judgment. says :—“I think there is much force in 
the appellant’s contention that the principles of estoppel and 
res judicata bar this objection, and that it does not now lie 
in the mouths of the respondents to say that these mortgage 
deeds cannot be attached in this decree... ..... The decree- 
holders attached these mortgage deeds in their decree, 
and, as remarked above, the respondents -never raised any 
objection to their .attachment, but on the contrary they 
applied to the court to fix instalments for payment of the 
decretal amount and not to sell the attached bonds in 
execution of the decree. The principles enunciated in the 
above quoted ruling clearly stand in the way and preclude 
them ‘from raising the objection which might have been 
raised by them in the first instance. Following that authority 
I hold that their objection was barred by the principles of 
estoppel and res judicata.” The objectors come to this Court 
in second appeal, and it is argued by their learned vakil that 
the objection was not barred either by the doctrine of res 
judicata or estoppel. In support of the contention that the 
objection is not barred by res judicata, reliance is placed 
upon Mohammad Ismail v, Wagir Ali(1), That ruling fully 
supports the learned vakil for the appellants. The matter 
in thé present case had not been the subject of a former 
decision, and is not therefore barred by res judicata, The 
plea of res judicata has not been very seriously pressed by 
the learned vakil forthe respondents. But he relying upon 
Coventry v. Tulshi Pershad Narain Singh (7), contends 
.that the objéctors are estopped from saying that the bonds 
(1) [1907] 4 A. L. J. R, 400. (2) [1904] I. L. R, 31 Cal, 822, 
11d 
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are not liable to attachment and sale as the property of 
Musammat Radha. From the facts of the Calcutta ruling 
it appears that the matiaging member of a family governed 
by the Mitakshara allowed execution to proceed actively 
for a year without the slightest objection, that he twice 
obtained stay of sale from the court on the plea that he 
would satisfy the decree, if time were allowed, that he paid 
the decree-holder a part of the debt and thus induced him to 
consent to time being granted, and that, under these circum- 
stances, his representatives were estopped from averring that 
the decree was incapable of execution against them. Girdhari 
Singh v. Hurdeo Narain Singh and others, (*) Bhola Nath Das 
v. Prafulla Nath Kunchre Choudhary (4), and Behari Lal v. 
Majid Ali (3), have also been cited by the learned vakil’ for 
the respondents. But in: my opinion it is unnecessary to 
discuss those rulings. The learned vakil for the appellants 
distinguishes the Calcutta case from the case before me on 
the ground that in the present case time was only obtained 
for payment of the decretal money, and that thé objectors 
did nothing to induce the decree-holders to believe that the 
mortgage bonds were the property of Musammat Radha. 
In my opinion the Calcutta case does not govern the case 
before me. There is nothing in the application of Behari 
Lal, dated 25th September, 1907, to work an estoppel against 
the objectors. Time only was granted to him and no order 
as to execution of the decree in favour of the decree-holders 
was passed. Í, therefore, hold that the objectors are barred 
neither by the principle of res judicata nor by that of estoppel, 
from raising the objection, and setting aside the decree of 
the lower appellate court, send back the case to that court 
under Order 41, Rule 23, for disposal on ‘the merits, Costs 
will abide the event. 
S. A. P, i Appeal allowed, 


(1) [1876] 3 1. A., 230, at p. 240. (2) [1900]. I. L. R. 28 Cal., 122. 
(3) [1897] I. L. R, 34 All., 138. 
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BANSI DHAR AND ANOTITER siden 
VEYSUS IQII. 
i LACHMI NARAIN. * May, 16. 
Hindu Law Reversioner—A duerse possession against ttfe-tenant— KNOX Je 


Possessory title—True owner. 


“One B, the last. male owner in a Hindu family, died, leaving him 
surviving his daughter, her son Æ, and two widows of a pre-deceased co- 
parcener. The two widows got into possession of the property left by 
B, and the daughter of B had to bring a suit to recover possession from 
them and the suit was decreed. After the death of the widows, L got 
into possession of the property in suit which was a part of B's property. 
In the suit brought by the daughter of B, there was no dispute as to this 
‘property. After the death of his mother, R executed the decree obtained 
by his mother and, along with the other properties, he obtained posses- 
sion of this property also thereby ousting Z who was then in possession. 
L brought a suit against Æ for possession :— ; 
Held, that F's title was not, barred by lapse.of time, inasmuch as being 
„a reversiener, he derived title from Z and not from his mother, and Z was 
not entitled to succeed in the suit as he could only show possession for 


a certain length of time without any further title against Æ who was in 
possession and could show title derived from B. 


SECOND APPEAL from a decree of Babu Srish Chandra 
Basu, Subordinate Judge of Bareilly, confirming a decree of 
Babu Raj Behari Lal, Munsif of Bareilly City. 


Suit for possession. 


` The subjoined pedigree discloses the relationship of the 
Leas to the suit. 








sarman RAI. 
o 7} 
‘Har Prasad. . Mohan Lal. 
| 
; a Sita Kam 
Beni Prasad. Badri Prasad. =Ram Piare. 
| 
Must. Munna. Bhagwati Prasad. Lachmi Narain, 
[ = plaintiff. 
(1) Sarswati, (2) Dulari. 
Ram Chandra, 
defendant. 


* S. A. No. 1077 of 1910. 
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“It appears that upon a partition between Beni Prasad 
and Badri Prasad on the one side and Sita Ram on the other, 
the property in dispute which was ancestral, was allotted to 
the former. Badri Prasad died, leaving a son, Bhagwati Prasad, 
who died a month before Beni Prasad, Upon Beni Prasad’s 
death, the survivors were his daughter, Musammat Munna 
and the two widows of Bhagwati Prasad, vis, Musammats 
Dulari and Sarswati. These two widows took possession of 
the property left by Beni Prasad, the last male owner, and 
Musammat Munna brought a suit for possession against them 
and obtained a decree from the court of first instance on 25th 
September, 1897, and from the appellate court on 24th June, 
1898. After that Musammat Munna died, and the decree 
was executed by the present appellant, Ram Chandra. In 
execution of that decree possession of the disputed property 
was obtained by the appellant, although, the right to this 
property was not then in controversy. Pvaintiff alleged 
that since the death of Musammat Sarswati in 1903, he had 
been in possession of the property as reversioner to Bhag- 
wati Prasad, and that the defendant, Ram Chandra, had dis- 
possessed him in 1905. Hence the suit. The defendant, 
Ram Chandra, generally denied all the statements of the 
plaintiff and contended that the plaintiff was not entitled 
to the relief claimed. The court of first instance decreed the 


suit, and upon appeal this decree was affirmed by the lower 
appellate court. 


Defendant, Ram Chandra, appealed, 


Satish Chandra Banerji (with. him J. N. Chaudri), for 
the appellant, contended that the decrees of the courts ‘be: 
low were wrong upon the facts found. Beni Prasad being 
the last owner, the property would devolve upon his daughter 
Munna, and the defendant, her son, would be the rightful 
owner after her death. The courts below had proceeded 
upon the wrong principle of putting the defendant to proof 
of his title, while it was for the plaintiff to establish and 
succeed upon the strength of his title. The title of the 
appellant could not be barred by prescription owing to the 
possession taken by Dulari and Sarswati, and the plaintiff, 
respectively, for his right would accrue under Article I4I, 
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‘Schedule H, Limitation Act, after the death of his mother CIVIL. 
Munna. | 
Bhagwanta v. Sukhi, |1899] I. L. R., 22 All., 33. Sean 

He did not claim under her. Possibly if Munna had Wo 
ee a i s ; : Lachmi Narain. 
sued to recover possession, his claim might, have been dis- 
missed as time-barred. But that did not affect the defen- 
dant, inasmuch as adverse possession against a female heir 
is not ‘adverse possession as against the reversioner, 
Ram Kali v, Kedar Nath, [1892] I. L. R., 14 All, 156. 
Amrit Dhar v. Bindesri, [1901] I. L. R., 23 Ally 448, 
Thamman v. Tiloki [1903] I. L. R., 25 All, 435. 
The plaintiff's possessory title might be good against 
all the world except the true owner, but the appellant being 
the true owner and having got into possession, he could not 
be ousted. Besides to a plea in defence the bar of limitation 
did not apply. 
Sital Prasad Ghosh, for the respondent, argued that 
_the plea now raised had not been put forward in the courts 


“below, 


[KNOX, J: The Subordinate Judge says that the defence 
was that the defendant had a preferential right to the pro- 
perty, Further, the defendant by his denials had put you to 
proof of your title, and you have to succeed on the strength 

\ of that title, however weak and infirm might be the defen- 
dant’s title] 


Exactly, but the defendant’s title had been extinguished by 
prescription, for, ever since 1886, the property in suit had 
been in the possession of trespassers. Article 141 did not 
-apply'to a case where the trespass commenced before the 
female’s estate fell into possession, and Munna, if she 
brought a Suit now, would be out of court, The possession 
of the. plaintiff was under the right which prevented Munna’s 

^ life-estate coming into existence, 
Starling’s Limitation Act, 4th ed., p. 320. 
Satdulla v. Musanmat Laila, [1895] P. R., 365 (No. 74). 

Satish Chandra Banerji, in reply, submitted that the dis- 
‘tinction contended for on behalf of the respondent could not 
bė maintained in view of 
` Runchordas v, Parvatibai, [1899] 1. L. R., 23 Bom. 725, 736, P. C., 
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As the defendant did not derive his title from Munna, 
the extinguishment of her title could have no effect upon his 
title which was independent and became vested only upon 
her death. , 

The following judgment was delivered by 


KNox, J.—This appeal arises out of a suit brought by one 
Lachhmi Narain, minor, under the guardianship of Musammat 
Ram Piari. On turning to the plaint I find that the plaintiff 
finds the defendants in possession at the time he brings his 
suit. Healleges that'that possession was wrongful possession, 
and he prays that the defendant may be ejected and he, the 
plaintiff, may be put in absolute possession. There are some 
subsidiary prayers for damages, but with those we are not 
concerned. The suit has gone through various courts. It 
eventually reached this Court and was sent back to the 
Subordinate Judge of Bareilly, for decision upon the merits. 
It is common ground that a piece of land was part of the pro- 
perty held by one Badri Prasad. In order to understand 
the position which the plaintiff and the defendants occupy, for 
they are both descended from a common ancestor, one Shitab 
Rai, the genealogical tree given below will be helpful :— 


SHITAB RAL. 
ee 
E Aca nea ener eee : 
( Mohan Lal. 
Beni Prasad. Badri Prasad. | 
| Sita Ram. 
Mut. Munna (daughter) Bhagwati Prasad = Ram Piari. 
= I. Saraswati. 
Ram Chandar, 2, Dulari. Lachmi Narain, 
defendant. : plaintiff. 


It has been established that upon Badri Prasad’s death 
he left surviving his brother, Beni Prasad and his son, Bhag- 
wati Prasad. Of these two, Bhagwati Prasad died first, leav- 
ing him surviving his widows, Dulari and Saraswati. Under 
these circumstances and bearing in mind that Sita Ram 
had separated from Beni Prasad and Badri Prasad, the pro- 
perty left by Bhagwati Prasad, would devolve upon Beni 
Prasad. Beni Prasad and Bhagwati Prasad died in the year 
1886, and we would expect to find that upon Beni: Prasad’s 
death, Musammat Munna succeeded to the property. It does 
not appear that she ever died. But the case here is confysed. 
All that has been found is that somewhere in 1993, Lachhmi 


ies 


oo 
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_ Narain got into possession of the property. He apparently 
held it for two years, and then it got into the possession of 
Ram ‘Chandar, the present defendant, in whose possession it 


still is. The Subordinate Judge of Bareilly had before him - 


this point, at least this can be gathered from what he says in 
the beginning of the judgment: “The defence was that by 
a private partition this land fell-to the share of two brothers, 
Badri Prasad and Beni Prasad, and the defendant has 
preferential right to it. The learned Subordinate Judge in 
his judgment sets out that the rightful heir to this land 
was Musammat Munna and after her, her son, the defendant. 
But the wrongful persons in possession of it were Musam- 
mats Saraswati and Dulari, widows of Bhagwat, and they 
remained in possession up to their death which took place 
in 1902 or 1903. Thus they had acquired by adverse posses- 
sion a title to this'land, and the defendant’s title was extin- 
guished. The defendants cannot revive that title by forcible 
possession of it taken after the lapse of 12 years. The 
‘defendants took possession of it in 1905.” But the learned 
Subordinate Judge appears to have overlooked the fact that 
Ram Chandar being a reversioner, has title to this property 
as a successor to Beni Prasad and not asa successor to 
Musammat Munna. He had only a contingent interest as 
- long as Musammat Munna was alive. There is evidence 
to show that at any rate, up to the 28th of June, 1898, Musam- 
mat Munna was still alive and the suit is really a suit brought 
by Lachmi Narain, who can only show a two years’ possession 
without any further title against Ram Chandar, who is in 
possession and can show title derived from Bent Prasad. Ram 
‘Charidar is in possession and is entitled to hold possession 
Te any other person, who cannot show a better title in 
himself. This being the case, this appeal must succeed, 
The adpeal is decreed and the suit of the plaintiffs is dis- 
missed with costs in all courts, 


S.C. CG. - Appeal decreed, 
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FULL BENCH. 


BHAGWAN DAS 
_VETSUS 
KARAM HUSAIN AND OTHERS.* 


Transfer of Property Act ( IV of 1882), sections 82, 1roo—-Mortgage— 
Entire debt paid of but not by sale of the plaintifs proper ty—Contribu- 
tion—Limitation Act (IX of 1908), schedule I, articles 62, 132— 
Money had and received, 





Where several properties are mortgaged to secure one debt the owner 
of the property that has been made liable for more than tts rateable 
proportion of the debt has a charge on the other properties. Section 82 
of the Transfer of Property Act is a statutory enactment in India of a 
principle which has long been recognised to be founded on justice and 
equity. 

Per RICHARDS, C. J.—It seems tome that the section (82) creates 
what I may call a statutory charge on the other properties. It creates 
no personal liability against the owner of the property. In some cases 
it might be most inequitable to make the owner personally liable. The 
liability might be greater than the interest in the property. In my 
opinion Article 99 of the Limitation Act has no application whatever to 
a suit to enforce.the right conferred by section 82. It makes no difference 
whatever that the party claiming the charge did not redeem the mort- 
gage or discharge the mortgage decree before the property was actually 
sold, nor does it make any difference that the amount of the mortgage 
or mortgage decree was not entirely realised out of the plaintiffs pro- 
perty. In considering whether or not the plaintiff has a charge, we “need 
not and ought not to go outside the provisions of sections 82 and too 
of the Transfer of Property Act. Sections 82 and 95 are quite indepen- 
dent of each other. 


Per. BANERJI, J—The lability to contribute is that of the estates 
subject to the mortgage, and where those estates have passed to. a pur- 
chaser or to the heirs of the mortgagor, it is nota personal liability. 
The necessary effect of the provisions of section 82, therefore is that 
where one of the mortgaged estates has contributed j more than 
its own gota of liability the owner of that estate is entitled to recover 
the excess from the other estates subject to the mortgage, fand acquires 
a charge on those estates. This charge is created by the provisions of 
section 82 read with section roo. 

© F. A. 122 of 1910. f 


2 


` 
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Per BANERJI, and CHAMIER, JJ., (RICHARDS, C. J., aduditante) : 
Where two properties are mortgaged to secure one debt and both proper- 
ties are sold in execution of a mortgage decree, the owner of the property 
which has borne more than its rateable share has a nght to a personal 
decree against the owner of the property that has borne less than its 
rateable share of the debt, where the latter has actually received the 
surplus proceeds of the sale of his property. 


Per RICHARDS, C. J.—The plaintiff's right originally was not a per- 
sonal right for contribution. He had a charge on the property which 
had borne less than its rateable share of the mortgage debt. He could 
enforce this right so long as the property of the defendants 3 to 5 remained 
unsold ; and any right that he had against that property would attach 
to-surplus proceeds of sale after the property had been sold. The pro- 
perty, however, having been sold and the’ surplus proceeds paid out 
the plaintiffs right, if any, has now completely changed. He has no 
right now unless it can be said that the payment out of the surplus pro- 
ceeds gave him a new cause of action. The surplus proceeds of the sale 
belonged to the defendants 3 to 5 subject to the plaintiffs charge. No 
fiduciary relation existed between the plaintiff and the defendants 3 to 
5, although it may be that after the plaintiff had filed an objection to 
the payment out of the money the court was wrong in allowing payment 
to be made without providing for the plaintiff's charge. It seems to me 
that his claim can hardly be regarded as a claim for money had and 
received by the defendants 3 to 5 to the use of the plaintiff. 


Per BANERJI, J.—In spite of the charge in the plaintiff's favour the 
property belonging to the defendants 3 to § was liable to be sold in 
execution of the decree obtained on the mortgage and was accordingly 
sold. Had the whole amount of the sale-proceeds been appropriated 
to the discharge of the mortgage, the charge would have been of no 
effect.’ But as there was a surplus, the charge attached to the surplus. 
Had a part only of the property been sold for the satisfaction of the 
_ Mortgage the plaintiff would have been entitled to enforce his charge 
on the remainder of the property but as the whole property was sold and 
the rest of it acquired free from the charge, the plaintiff could not follow 
it into the hands of the purchaser. His lien‘would attach to the surplus 
sale-proceeds into which the property was converted. Those proceeds are 
substituted for the property itself and are therefore subject to the lien to 
which the property itself was subject. This principle is recognised in section 
73 of the Transfer of Property Act. It arises out of equitable considera- 
tions and the lien acquired is an equitable and not a possessory lien. The 
fact, therefore, of the. withdrawal from court of the money to which it 
attached cannot extinguish or affect it. 

_ Under the category of suits referred to in article 62 are included 
actions for money wrongfully received by the defendant to which the 
plaintiff was in justice and equity entitled. Where, therefore,.surplus sale- 

proceeds were withdrawn from the court by the defendants in spite of 
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the protests of the plaintiff who had a charge upon them, Ae/d that the 
suit for recovery of the money was an action for money had and received 
within the meaning of article 62, schedule II of the Limitation Act, and 
the time began to run from the date when the moncy was withdrawn. 


Per BANERJI, J.—If the claim be regarded as one to enforce an 
equitable right, it is governed by the six years’ rule of limitation pro- 
vided in article 120, and is within time whether the cause of action arose 
on the date the property was sold or when the money was withdrawn. 

FIRST APPEAL from a decree. of Pandit Kanhaya a 
Second Additional Judge of Meerut. 


Suit to enforce charge for rateable contribution. 


One Amir Hasan Khan owned property in three - villages. 


In Bilaspur he owned three Ahewats Nos. 1, 2, and 3, in. 


Dandhera, two, vis., Nos. 1 and 2, in Doodheria, and in Khedt 
Doodadhari, one kewat, On 29th August, 1885, he execut- 
ed a simple mortgage for Rs. 4,500 in favour of one Makhan 
Lal, of kewat 1 in Bilaspur, &Aewats 1 and 2 in Dandhera and 
khewat 1 in Khedi Doodadhari. On 3rd March, 1887, he 
executed another simple mortgage of his entire property in 
the 3 villages i in favour of the same mortgagee. 


Mansamrat Das, the son of Makhan Das, broughta suit on 
foot of the 20d mortgage and obtained a decree on 31st May, 
1890. Subsequently, he brought another suit on foot of the 
earlier bond and obtained a decree on 5th September, 1895. 


The plaintiff purchased the 3 &Aewats in Bilaspur on 20th 
June, 1894, at auction-sale held in execution of a simple, 
money decree against Amir Hasan. Mansamrat Das executed 
his first decree and brought &ewat No. 3 in Bilaspur to sale 
on 23rd November, 1903. The entire amount of his debt 
was satisfied out of the sale proceeds, and a balance was left 
over, which was paid to the plaintiff. Mansamrat Das executed 
his second decree (obtained in 1895) and sold kewat No. 
1 in Bilaspur. The decree was only partially satished, and 
on 27th November, 1907, he proceeded to sell 2hewat No. 1 
in Khedi-Doodadhari for satisfaction of the balance remaining 
due. The share was purchased by one Nihal Chand, to whom 
it had already been usufructuarily mortgaged earlier and who 
had also purchased the equity of redemption in it at a sale 
held in execution of a simple money decree against Amir 
Hasan in 1891. ‘The surplus sale-proceeds after . satisfaction 


a a 


‘ 
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of Mansamrat’s claim was therefore taken by Nihal Chand, 


notwithstanding the plaintiffs objection, which the execution: 


court overruled, 


- This was a suit i the- plaintiff on the allegation that his ` 


share-in Bilaspur, the proportionate liability of which was only 
Rs. 9,430-5-0, had had to contribute Rs. 14,255 towards the sa- 
tisfaction of Amir Hasan’s mortgage debts and that he was 
entitled to contribution from the other properties of Amir Hasan 
which were subject to the same mortgages. He claimed a charge 
on them and sued the heirs of Amir Hasan for contribution 
from the share in Dandhera but asked for a simple money 
decree only against the heirs of Nihal Chand, apparently 
claiming a lien on the surplus proceeds which had been taken 
by the said -Nihal. Chand after the sale of 27th November, 


1997. 

The suit was instituted on 6th August, 1909, the two sales 
which gave rise to the claim having taken place on 20th 
November, 1903, and 20th June, 1905, respectively, as already 
stated, It was dismissed by the ve court on the ground 
of limitation. 


‘The plaintiff appealed. 


Satish Chandra Banerji (with him T. 4 Bahadur Sapru), 
for the appellant. 


Section 82 of Transfer of Property Act expressly makes 
the property liable. Read with section 100 of the same Act, 
it clearly created a charge by operation of law. The liability 
is of the property and not of the person. ` 

The section was taken in substance from Fisher on Mort- 
gages, p. 543, 5th edition, As to equitable liens generally 
Trelyon .. ) 

- 3 Pomeroy’s Zquity, pp.-2465, ef ség. 
[Nihal Chand, on behalf of respondents 1 and 2, admitted a 


charge on the property by reason of satisfaction of mortgage of 
1887, but stated that his contention could be that section 82 of 


Transfer of Property Act did not createa charge, it only 


distributed one where it existed, ameng several parcels of pro- 


perty]. 
Tin Hasan v., Brijihukhan Saran, £1904] I, L. Ro 26 All., 407, Fy B. 
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STANLEY, C. J. explained what he meant in that case in, 
the subsequent case of 


Muhammad Yahiya v. Rashid-ud-din,{1909) 1. L. R, 31 All, 65. . 

There isa uniform course of rulings in this Court that 
a charge was created under the circumstances like those 
which exist in this present case. l 

Bhagirath v Naubat Singh, [1879] 1. L. R., 2 All, 115. 

The entire decree there had not been satisfied by the 
sale of the property, yet it was held that a charge was created 
on the other properties. 

Pancham Singh v. Ali Ahmad, [1881] I. L. R.. 4 All, 58. 

Zn Hasan v. Ram Dai, [1889] 1. L. R., 12 All, ro. 

Baldeo Sahai v. Rajnath, [1891] :1. L. R, 13 All, 371. 

Haii Raj Singh v. Ahmad-ud-din Khan, [1897] I. L. R, 19 All, 545. 


Shanto Chander Mukerji v. Nain Sukh, [1901] 1. L. R., 23 All, 355. 
Bhagwan Dasv. Har Dai, [1994] I. L. R., 26 All., 227. 


Raja of Visianagram v. Raja Somsekharas, [1902] LL Ri 26. 
Mad., 686, 715. 
Har Prasad v. Raghunandan, [1909] I. L. R, 31 All, 166. 

In the case in 26 All. where the provisions of section 9§ 
of the Transfer of Property Act were considered, it was held 
that article 132 would apply and not article 99, Limitation 
Act. To the same effect are Oe 

Yakub Ali Khan v. Kishan Lal, rg06] T. L. R, 28 All, 743. 

Sagarmal v. Janki Das, [1904] 1 A. L. J. R., 276. 
If there were no charge on any other property of a person ako 
had purchased part of the equity of redemption the property 
might be put up for sale. But such purchaser incurs no per- 
sonal liability. 

As tothe liability of.the other set of defendants. (Nihal 
Chand’s heirs), it was by sale of the plaintiffs property that the. 
bulk of the decree obtained upon the Ist mortgage was dis- 
charged. For the small balance which remained due the proper- 
ty of Nihal Chand was sold, and he appropriated the entire sur- 
plus. We are.entitled to a portion of the surplus, inasmuch 
as it represents the property in his hands. 


[BANERJ!, J—How are you entitled to a portion of the 
surplus money ?] a. E 
That money was payable to us on equitable grounds, - . 
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[RICHARDS, C; J.—Possibly, so long as it’ was in court. 
But there is nothing to justify your changing your lien 
into a personal right. ] 


The payment of the money out of court does not put 
an end to the lien. 


Berkam Deo v. Tara Chand, [1905] 9 C. W. N. , 989. 


[BANERJI, J.—According to the ruling in 26 All, you 
had no lien for part of money paid by you.] 


It may be that we had it not on the day our property was 
sold, But we acquired it as soon as other property was sold 
and the mortgage was satisfied. It then attached to the money 
into which property -had been converted. 


[CHAMIER, J.—Does section 82 give you any lien on 
money. | | 

But this is a case of substituted or transmitted security, 

Padmanabh Bombshenviv. Khemo Kumar Naik, [1894] I. L. R., 18 

Bom., 684. 

Nihal Chand was not entitled to the whole of the money 
but only to part of it. 

Mahdi Husain v. Sukh Chand Sen, [1911] 8 A. L. J. R., 230. 
= Nihal Chand (for defendants 1, 2,6). I do not dispute 
the liability under the. first mortgage but I submit that after 
the Full Bench case in 26 All, it is not possible to argue 
that a person who has satisfied part only of debt can claim a 
charge 

-Ghosh on Mortgages (ed. 4), p. 332. 

Gurdżo Singh V. Chandrikah Singh, [1909] I. L. Ri, 36 Cal. 193, at 217. 

: PRICHARDS, €. J.—This is a statutory ‘charge quite in- 
dependen of any principle involved in section 95.] 

” [BANERJI, J—According tothe case in 26 All. a charge 
would arise when the entire mortgage was paid off. If there 
is a charge no question of limitation can arise.] - 

Even if there can be a charge, the question will remain as 
to when it will arise, whether upon payment in excess of the 
plaintiff's guota or upon the a ae discharge of the debt 
vas-in 36 Cal. at 21 7, 

` -All the cases were decided: with reference to the principle of 
hice i 

Ghosh on Mortgages, p. 372. 
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There may be a right to contribution, but not necessarily 
a right to a charge. The claim will, therefore, only be for a 
simple money decree and that is barred by 3 years’ limi- 
tation. Section 82, Transfer of Property Act, cannot keep 
the lien alive. 


Gokul Prasad (for T 3— s, heirs of Nihal 
Chand). The right to contribution arose when the defendant’s 
property was made to pay more than its share. The. plaintiff 
concedes he cannot follow the property. Hehas.a personal 
right; which came into existence at the latest in 190577 It. has 
become barred now, whether articles 16 or 99, Limitation Act, 
schedule I, applied. 


[CHAMIER, J.—It is not argued that a personal claim arose 
against you at the time.] 

Davies v. Humphreys, [1840] 6 M. W., 153. 

The cause of action arose when the property was sold 
and the plaintiff paid more eo his guota. 


(RICHARDS, C. J —We are ‘asked to hold that a ee 
cause of action arose as soon as money was made over to you 
by the court. ] 


Berham Pershad v. Tara Chand [1906] I LLR; 39 Cal, ı Q2, at.ITT, 
lays down that mouey paid that way is not money had. and 


received. The mere fact of our taking the sale proceeds away 


did not give rise to a new cause of action, 
Gosto Behuri Pyne v. Shibnath Dat, [1893] I. L. R., 207 Cal., 24", 


Kamlakant Sen v. Abul Barkat, [1899] 1. L. R., 27 Cal., 180: 
Jageshur v. Ghansham Das, figor] 5 C. W. N., 356. 


r 
iat 


Even if it applied; article 132 would ‘not save limitation. It 


applied to relief against property not to simple money. claims. 
Ram Din v. Kalka Prasad, [1885] 1. L. R., 7 All, 502, F. B. 


The article applicable i is article 61. 


T BANERJI, J.—Plaintiff does not say that he ce any- 


“money for the defendant. ] 


Plaintiff had a charge on property, that eres saat or 
might not have been enforced. It might never have-been 
enforced and the money might have been realised by sale 
of other property. l 


VOL, VIIL) HIGH COURT. 861 


Ram Kishan vy. Bhawani Das, [1876] 1. L. R, 1 All, 333. 


The money must be shown to have belonged to the plain- 
tiff alone. 

[Satish Chandra Banerji, referred to 

The Rajputana M. Ry., Co-operative Stores, Lid., y. The Ajmere 

Municipal Board, [1910] 7 A. L. J. R, 496, Sc, L L. R., 32 All, 4o1.] 

This case and the case in 26 Mad., 686, supported the view 
that article 61 is applicable. 

[CHAMIER, J.—referred to 


Guru Das Pyne v. Ram Narain Sahu, [1884] L. L. R., 10 Cal., 860.] 
No personal suit for contribution lay. The sale on prior 
mortgage wiped off the whole charge. 


[BANERJI, J.—There is the portion of the surplus sale 
proceeds]. 


Section 95 of Transfer of Property Act applied to usu- 
fructuary as well as to simple mortgages, 
Ahmad Ali Khany. Shamsul Jahan Begum, [1906] I. L. R, 28 AIL 
482, 487, 
and it was not necessary to travel outside that section to 
decide the question of charge. 


3 


Satish Chand:a Banerji, in reply. There was no question 
of subrogation. The plaintiff did not claim to step into the 
shoes of the mortgagee. He only claimed contribution from 
other properties to equalise the burden on all of them. 


[Their Lordships intimated that they did not want to hear 
him on that point. ] 


One of the three articles 132, 120, 62, Limitation Act, 
schedule 1, would apply. If article 62 applied, the suit was 
not barred. 

Bullen and Leake—Pleadings, 292. 

The surplus money taken was money received to the use 
of the plaintiff. 

[ RICHARDS, C. J.—Once the money was paid out, how 
could you enforce your charge ?] 


‘We are claiming an equitable lien. The distinction be- 
tween a common law lien and an equitable lien is that for 
. 116 
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the latter no possession is necessary. The relationship is of 
the nature of a trust. ‘Consequently the fact that money had 
been paid out to the defendant would not make any difference.. 
The charge would attach to it all the same. Section 295 of 
the old Code of Civil Procedure itself gave a right of suit for 
money. 


Where it could be shown that immoveable property had 
been converted into something else it could be followed. 


Transfer of Property Act, section 73. 


If the claim be rested on basis of an equitable lien, article 
120 would apply and the claim is within time, On the 
other hand the plaintiff can claim on the basis of a charge to 
this money then, as the Calcutta cases have laid down, article 
132 would apply. | 

I rely upon the doctrine of equitable conversion. Conver- 
sion into money would not make property any the less 
immoveable for the purposes of a charge. l 

Mitra on Limitation, ed. 5, Vol. II., pp. 1097-8. 

Cote V: 

The following judgments were delivered :— 


- RICHARDS, C. J.— The facts out of which this appeal arose 
are of a very complicated nature. They are, however, very 
fully set forth in the judgment of the learned Additional 
Judge, and I consider it only necessary to state the questions 
of law which admittedly are the questio s which arise’ 
and have been argued on behalf of the parties before us. 
They are as follows :— 


(1). Has the owner of a property, which was mortgaged 
with other properties to secure a single debt, a charge against 
such other properties when his property has been sold in 
execution of a mortgage decree and has contributed more 
than its rateable share, but where the owner of the property 
claiming the charge has neither redeemed the mortgaged 
property, nor hesthe sale of his property alone been the 
means of discharging the mortgage de¢ree. 

(2). Iftwo properties are mortgaged to secure one debt, 
and both properties are sold in execution of a mortgage 
decree, has the owner of the property: which has borne more 
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than its rateable share a right to a personal decree against 
the owner of.the property that has borne less than its rate- 
able share of the debt, where the latter has actually received 
the surplus proceeds of the sale of his property. 


. The plaintiff contends that he has a charge against the 

properties represented by the defendants 1, 2, and 6, which 
has not been sold, and he seeks to enforce such claim by sale 
of the property. 
‘The defendants 1,2and 6contend that inasmuch as the 
plaintiff did not redeem the property and the mortgage decree 
was not discharged solely out of the proceeds of the sale of 
the plaintiff’s property, the plaintifi has no charge against 
the property itself, that the only right that he ever had was 
a personal right of contribution, and that the last mentioned 
ight is barred by limitation. 


As regards the defendants 3 to 5, the plaintiff, in his 
-plaint, alleged that he had a similar charge which he sought 
to-enforce by sale of certain other property. This position 
“was, however, abandoned, at the trial inthe court below, The 
-plaintiff admitted that the entire property represented by the 
‘defendants 3 to 5 was, like his own, sold in execution of the 
«mortgage decrees ; but he.contends that the surplus proceeds 
ofthe sale having been paid over to the defendants without 
‘providing for payment to -him of the excess for which he 
-alleges his property was made liable, he is entitled toa 
simple money decree against the defendants 3 to 5. 


The defendants 3 to 5 contend that the plaintiff having 
-dbandoned his claim against the property, his present claim 
must be deemed to be a personal claim for contribution which 
arose when the plaintiffs property, was made liable for more 
than its rateable share of the mortgage debt, and that it is 
therefore barred by limitation. 

I think the plaint ought to be looked upon as amended 
‘and that the plaintiff’s claim as against the defendants 3 to-§ 
Should be dealt with as if he bad alleged in the plaint that 
his property had to bear more than its rateable share, and 
the defendants escaped paying the rateable share which their 
“property. would have borne by reason of the fact that the 
“surplus -proceeds of the sale of their property was paid 
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over to the defendants 3 to 5 without any regard being had to 
the. plaintiffs claim, and that under these circumstances he 
is entitled to a personal decree. I propose so to deal with 
the plaintiff's claim as against the defendants 3 to 5. 


` The court below has not come to any finding as to the 
respective values of the several properties. It has decided 
the case on a preliminary point holding that the plaintiff 
had no charge but only a right to sue asa personal claim 
for the excess, if any, his’ property was made liable to, and 
that such right was barred by articles 61 and 99 of the first 
schedule to the Limitation Act. The learned Additional Judge 
accordingly dismissed the suit against all the defendants. 


lf we hold that he was wrong in point of law, the case 
will have to be remanded for disposal. 


For the purpose of disposing of the appeal I shall assume 


that the result of the sale of the plaintiff’s property and the 
distribution of the sale proceeds was that the plaintiff's pro- 
perty had to bear more than the rateable share which it 


ought to have borne. But that he neither redeemed the. 


mortgage nor paid up the decree, but allowed his own pro- 
perty and the property of the defendants 3 to 5 to be sold. I 
shall also assume that the property, represented by the two sets 
of defendants, have borne less than the rateable share which 
their property ought to have borne. It also appears from 


‘the written statement of the defendants 3 to 5 that after the 


sale of their property on the 4th of May, 1905, the plaintiff 
filed an objection to the surplus being paid out and claimed 
that a portion of the surplus belonged to htm and should be 
paid to him. His objection, however. was disallowed. There 
seems to me to be no room for doubt that where several pro- 
perties are mortgaged to secure one debt, the owner of the 
property that has been made liable for more than its rateable 
proportion of the debt has a charge on the other properties. 
Section 82 ofthe Transfer of Property Act isa statutory 
enactment in India of a principle, which has long been 
recognised to be founded on justice and equity. It is as 
follows :— 


“Where several properties, whether of one or several 


\ owners, are mortgaged to secure one debt, such properties 


wt ge RO 


18 
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are, in the absence of a contract to the contrary liable to 
‘contribute rateably.to the debt secured by the mortgage, 
after deducting from the value of each property the amount 
of any other incumbrance to which it is subject atthe date 
ofthe mortgage. It seems to me that the section creates 
what I may call a statutory charge on the other properties, 
It creates no -personal liability against the owners of the 
property. In some cases it might be most inequitable to 
make the owner personally liable. The liability might be 
greater than the interest in the property. In my opinion 
article 99 of the Limitation Act has no application whatever 
to a suit to enforce the right conferred by section 82. It 


makes no difference whatever, in my judgment, that the party - 


claiming the charge did not redeem the mortgage or dis- 
charge the mortgage decree before the property was actually 
sold, nor does- it make any difference that the amount of the 
mortgage, or mortgage decree, was not entirely realised out 
of the plaintiffs’ property. I am of opinion that in consi- 
dering whether or not the plaintiff has a charge, he need not 
and ought not to go outside the. provisions of sections 82 and 
100 of the Transfer of Property Act. There is, however, if it 
were needed, abundant authority for the proposition that the 
owner of property which has had to bear morethan its rate- 
able value, hasa charge. The cases will be found collected 
in the case of Zón Hasan v. Brigbhukhan Saran (7), and 
Muhammad Yahiya v. Muhammad Rashia-ud-din (2). 


‘In the first case a mortgagor, whose property had been 
made to bear more than its rateable share, sued his co-mortga- 
gors in a suit like the present for the excess, The majority of 
the-court were of opinion that the plaintiffs could not sue be- 
cause the entire amount of the mortgage had not been satisfied. 
The question which was decided in that case does not arise in 
the present, because it is admitted that the result of the sales 
which have taken place is that the mortgages have been 
fully paid offand discharged. There are, no doubt, some dicta 
`of STANLEY, C. J. which suggest that he considered that it 
was necessary to sustain the plaintiffs claim until he should 


(1) [1904] I. L. R., 26 All., 407. 
(2) [r909] I. L. R., 31 All, 65.- 
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-have redeemed the property and placed himself in the 
position of one of several mortgagors who has redeemed the 


mortgage (section 95 of the Transfer of Property Act). 
However, it will be seen on a perusal of the judgment that the 


all important fact, in the opinion of the Chief Justice, was the 
fact that the mortgage had-not been entirely satisfied. If there 


was any doubt upon the matter, it is set at rest by the re- 
marks of the learned Chief Justice in the second case. There 
the suit was a suit exactly like the present. The property of 
some of the mortgagors had been made liable for the entire 
mortgage debt. The mortgagee had obtained a decree and 
had sold the property, and he claimed to be entitled to 
realise the excess for which his property had been made liable 
by a sale of the propeitty which had not been sold. The case 


‘came before our brother BANERJI, J. and STANLEY, C. J. 


Our brother, BANERJI, held that the plaintiff was entitled to 
a decree. At page 67, STANLEY, C. J., saysas follows :—“ I 
agree. In my judgment in Jon Hasan v. Biy Bhukhan Saran, 
upon which reliance has been placed by the appellant’s 


‘learned advocate, I did not decide, or intend to decide, that 


where a mortgage has been wholly satisfied a co-mortgagor, 
who has discharged more than his rateable portion of the 


-debt, is not entitled to contribution from his co-mortgagors, 


What was decided in that case was that until the entire 
mortgage debt has been satisfied a claim for rate- 
able contribution could not be enforced.” It seems to me 
that some confusion has arisen from calling suits like the 
present “ suits for contribution.” They would be better des- 
cribed as suits to enforce charges for rateable contribution 
between co-mortgagors. Defendants 1,2 and 6, no doubt, 
rely very strongly on the dicita of STANLEY, C. J„in lon 
Hasan v. Brif Bhukhan Saran, and contend that section 82 
must be read with section 95, and the plaintiff not having 
paid the decree himself in full and the amount not having 
been entirely realised out of his own property, he has.no 
charge. In my opinion there is no justification whatever for 
this contention. In my opinion sections 82 and 95 are quite 
independent of each other, 


The question whether or not the plaintiff is entitled toa 
simple money decree is not free from difficulty. I have 
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already pointed out -that the plaintiff's right originally was 
not a’personal right for contribution. He had a charge on 
the property which had borne less than its rateable share of 
the mortgage debt. He could enforce this right so long 
as the property of the defendants 3 to 5 remained unsold ; 
and any right that he had against that property would attach 
to surplus proceeds of sale after the property had been sold. 
The property, however, havirig been sold and the surplus 
proceeds paid out of the plaintiff's right, if any, has how com- 
pletely changed. In my opinion he has no right now unless 
it can be said that the payment out of the surplus proceeds 
to the defendants 3 to 5 under the peculiar circumstances of 
the present case gave him anew cause of action. I feel 
difficulty in seeing what cause of action he has. The surplus 
proceeds of the sale belonged to the defendants 3 to 5 subject 
to the plaintiffs charge. No fiduciary relation existed 
between the plaintiff and the defendants 3 to 5, although it 
may be that after the plaintiff had filed an objection to the 
payment out of the money to the defendants 3 to 5, the court 
was wrong in allowing the payment to be made without 
providing for the plaintiffs charge. It seems to me that his 
claim can hardly be regarded as a claim for money had and 
received by the defendants 3 to 5 to the use of the plaintiff. 
The money was not the plaintiff's money: he merely hada 
charge or lien upon it (see Guru Das Pyne v. Ram Narain 
Sahu("). In that case their Lordships of the Privy Council 
had’ to consider whether the claim of the plaintiff wasa 
claim for money had and received. The claim would 
have been barred if itwas a claim for money had and receiv- 
ed. Their Lordships held that the suit was not a suit for 
money had and received. At page 864 their Lordships say, 
“ When he sold the timber he was selling itas the agent of 
Moti-Dasi, and he received the money for her. The suit 
is to enforce an equitable claim on the part of the plaintiffs 
to follow the proceeds of their timber, and finding them in the 
hands of the defendants to make him responsible for the 
amount.” Of course if the claim of the plaintiff, as now put 
forward against the defendants 3 to 5 can be regarded as a 
suit to enforce an equitable claim to follow the surplus of the 


(1) [1884] I. L. R., 10 Cal., 860. 
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proceeds of the property into the hands of the defendants 
3 to 5, the case is an authority in favour of the plaintiff. 
On the other hand it seems to me that the case is an author- 
ity in favour of the defendants that the suit cannot be 
regarded as a claim for money had-and received. The facts 
of the case were peculiar. It is quite clear that the High 


Court (whose judgment was affirmed by their Lordships) felt 


justified in giving the plaintiff a decree because they held 
that the defendant had sold timber which belonged to the 
plaintiff and received the purchase money, At page 863 
their Lordships quote from the judgment of the High Court. 
“Itis quite clear that in this case the plaintiffs did rely in their 
plaint upon the fact that the defendant had sold the 
timber and received the proceeds.” Under the circumstances 
of the case the court considered that the plaintiff was entitled 
to a personal decree against Guru Das, and their Lordships 
describe the suit as a sult to enforce an equitable claim on 
the part of the plaintiffs to follow the proceeds of their timber 
in the hands of the defendant, Guru Das, and to make him 
responsible for the amount, affirmed the decree of the High 
Court. Itseems to me that the facts of the present case are 
different. No fiduciary relationship of any kind ever existed 
between the plaintiff and the defendants 3 to 5. There was 
no fraud in-their obtaining payment of the surplus proceeds 
of the sale of the property. The money was the money of 
the defendants 3 to 5 subject only to the lien of the plaintiff. 
The most that can be said in favour of the plaintiff is that 
the decision of the court that directed or allowed the money 
to be paid out notwithstanding the plaintiff's objection was 
incorrect. I am inclined to think that the plaintif’s proper 
remedy would have been to have instituted a suit for rateable 
contribution and when the suit was instituted to have applied 
for an injunction to restrain the payment out of the money 
pending the hearing of the suit. Both my learned colleagues 
think that the plaintiff should have a personal decree against 
the defendants 3 to 5. Notwithstanding the doubts I have 
expressed, Iam not disposed to record a dissentient judg- 
ment on the point. The decree that the plaintiff may have 
against the defendants 3 tò 5 will, of course, in no event exceed 
the amount of the surplus paid out to them, 
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BANERJI, J.—This appeal arises out of a suit for contribu- 
_ tion brought by the plaintiff-appellant under the following 
circumstances :— : 


Amir Husain, the ancestor of the first two defendants, 


Bhagwan Das 
v. 


owned shares in three villages—namely, (1) Bilaspur Parame Munan: 


Khewats, 1, 2 and 3, (2) Daudhera and (3) Kheri Dudadhari. 
On the 17th of March, 1883, he made a usufructuary 
mortgage of his property in Kheri Dudadhari-in favour of 


Rai Bahadur Nihal Chand, the predecessor-in-title of the 


defendants Nos. 3 to 5. In 1891,the mortgagee purchased 
the equity of redemption of the mortgagor in execution of 
a simple money decree and thus became the absolute owner 
of the property. | 

On the 29th of August, 1885, Amir Husain madea simple 
mortgage of the villages Daudhera and Kheri Dudadhati and 
Khewat No. I of Bilaspur in favour of one Makhan Lal. 


On the 3rd of March, 1887, he mortgaged his interests in 
all the three villages to the aforesaid Makhan Lal. 


On the 2oth of June, 1894, the plaintiff purchased at auc- 
tion the whole of Amir Husain's interest in the village Bilaspur 
in execution of a simple money decree. 


Mansamrath Das, the son of Makhan Lal, first brought a suit 
on the third mortgage mentioned above, namely, that of the 
3rd of March, 1887, and obtained a decree for sale, on the 31st 
of May, 1890. In execution of that decree he caused Khewat 
No, 3 of Bilaspur the village purchased by the plaintiff, to be 
_ sold by auction on the 20th of November, 1903. The pro- 
ceeds of the sale discharged the decree in full and a surplus of 
Rs, 165 was received by the plaintiff. | 

Mansamrath Das obtained a decree for sale on the 5th of 
peptember, 1895, on the basis of mortgage of 29th August, 
}885, and in execution thereof caused Khewat No. I of Bilas- 
‘pur, to be sold by auction on the 20th of June, 189%. The 
proceeds of this sale were insufficient to satisfy the decree, 
and therefore, on the 21st of January, 1907, he caused the 
village Kheri Dudadhari to be sold and Nihal Chand pur- 
chased it. After satisfying the decree in full, the sale proceeds 
left a surplus of Rs, 4,542-14-0 which was paid over to Nihal 
Chand some times after the 4th of May, 1907, in spite of 
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plaintiffs protests, on the ground that he was the owner 
of the: village sold. 


The plaintiff instituted the present suit on the 6th of 
August, 1909, on the allegations that the proportionate liability 
of his village Bilaspur for the two mortgages in favour of 
Malhan Lal was Rs. 9,430-5-0; that by the auction sale of his 
village Bilaspur a sum of Rs. 14,255 was realised ; that the 


‘said village has, therefore contributed more than its share of 


liability and that he is entitled to recover the excess amount so 
contributed from the villages Daudhera and Kheri Dudadhari, 
In the plaint, as originally framed, he claimed to recover 
Rs. 4,659-3-2 and interest by sale of the two villages mentioned 
above on which he stated he had in charge under Section 82 
of the Transfer of Property Act. By a petition, dated the 
4th of February, 1910, he amended his plaint and abandoned 
his claim for enforcement of a charge on the village Kheri 
Dudadhari and prayed for a money decree against the defen- 
dants Nos, 3 to 5, the legal representatives of Nihal Chand) 
for Rs. 2,417-2-0 and interest l 


The court below has dismissed the claim on the ground 
that the plaintiff acquired no charge on the property of his 
co-mottgagors and that his suit was time-barred, as it was 


brought after three years from the dates of the sale of his 
village Bilaspur. 


The plaintiff has preferred this appeal and the question 
to be determined is, whether the whole or any part of his 
claim is barred by limitation, 


The suit embraces two branċhes, first, the claim against 
the defendants Nos. 1 and 2, the legal representatives of the 
original mortgagor, Amir Husain, and defendant No. 6, who is 
a subsequent mortgagee of the village Daudhera, for enforce- 
ment of a charge on that village; and secondly, the claim 
to obtain a money decree against the defendants Nos. 3 to 5, 


the legal representatives of Nihal Chand, I shall consider 
each branch of the claim separately. p 


As regards the first branch of the claim, I am of opinion 
that by virtue of the provisions of sections 82 and 100 of the 
Transfer of Property Act a mortgagor or his representative in 
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interest whose property has contributed more than its pro- 
portionate share of the mortgage debt, is entitled to-a charge 
on the remainder of the mortgaged property which has not 
discharged its own share of the debt. Section 82 gives legis- 
lative effect to thé well known rule stated in Fisher on 
Mortgages (6th edition, p. 688) in the following terms :—“ If 
several estates (whether of one or several owners) be mortgag- 
ed for or subject equally...to one debt, * * * the several estates 
shall contribute rateably to the debt; being valued for that 
purpose, after deducting from each estate any other incum- 
brances by which it is affected.” This rule “rests upon the 
principle that a fund, which is equally liable with another to 
pay the debt, shall not escape because the creditor has been 
paid out of that other fund alone.”(p. 688). The liability to 
contribute is that of the estates subject to the mortgage, and 
where those estates have passed to a purchaser or to the heirs 
of the mortgagor, it is not a personal liability. The necessary 
effect of the provisions of section 82, therefore, is that where 
one of the mortgaged estates has contributed more than its 
own guota of liability, the owner of that estate is entitled to 
recover the excess from the other estates subject to the mort- 
gage, and acquires a charge on those estates. This charge is 
created by the provisions of section 82, read with section 100. 
I stated my views on the point at length in my judgment in 
lon Hasan v. Bripbhukhan Saran('),and I do not think any 
useful purpose will be served by reiterating them. Section 95 
of the Transfer of Property Act was relied upon by the learned 
Counsel for the defendants No. 1, 2 and ‘6, but that section, in 
my opinion, provides for only one class of cases and does not 
preclude the acquisition of a charge in any other case to which 
section 82 applies. (See Ghose on Mortgages. 4th Edition, 
p. 371, and the cases cited in the foot-note), If, therefore, the 
plaintiff's property has contributed more than the amount 
for which it was proportionately liable, he has a charge on 
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the other mortgaged properties which have been relieved of ` 


the burden which lay on them. „The claim being to enforce 
that charge, Article 132 of the 1st Schedule to the Limitation 


Act applies, and the claim, as against the defendants No. 1, 2 
sb p 


and 6, is clearly within time. 


- (1) [1904] L. E. R., 26 All, 407, at p p. 443 and 444, 
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As regards the mortgage of 1887 which was satisfied by- 
the procéeds of the sale of the plaintiffs property alone, he 
has undoubtedly a right to contribution and to enforce the 


charge which he has acquired in respect of the amount for 
which he is entitled to contribution, on the property of the 


' defendants Nos. 1, 2 and 6, as the said property was not sold 
in execution of the decree obtained. on the aforesaid 


mortgage. 


As for the mortgage of 1885 it is urged that as by the ` 


sale of the plaintiff's property only a part of the amount of 
that mortgage was realized, the plaintiff has not acquired a 
charge. In support of this contention the decision of 
STANLEY, C. J.in /6n Hasan v. Brybhukhan Saran ('), has 
been referred to. All that was held by the learned Chief 
Justice in that case was that a right of contribution and a 
charge do not arise until the whole mortgage is discharged. 
This was explained by SIR JOHN STANLEY in his judgment 


.in the later case of Muhammad Yahtya v. Rashid-ud-din, (2). 


In the case before us the full amount of the mortgage of 
1885 has been satisfied. Therefore, if the plaintiffs property’ 
has contributed a larger amount than that for which it was 
rateably liable, he has acquired a charge for the excess amount 
contributd by him, or Daudhera, the village of the defendant’s 
I and 2, which has contributed nothing. Whether, therefore, 
the charge came into existence on the 20th of June, 1905, 
when the plaintiffs property was sold, or on the 20th of 
January, 1907, when the decree upon the mortgage of 1885 
was Satisfied in full, the claim to enforce the charge is within 
time, under article 132 of schedule I of the Limitation Act. 
Article 99 is, in my opinion, applicable to a suit for a personal 
decree for contribution and not to a suit to enforce a charge, 
This was so held in the Raja of Visvanagram v. Raja 
Satrucherla (4) and Bhagwan Das v. Hardet ($4). The court 
below was wrong in applying that article and in holding the 
claim against the defendants Nos. 1, 2 and 6, to be time- 
barred. 


The second branch of the claim, namely, that directed 

against the defendants Nos. 3 to 5, the legal representatives 

(1) [1904] I. L. R., 26 All, 407. (3) [1902] I. L. R., 26 Mad., 686, 
(a) [1909] I. L. R., 31 AlL, 65. (4) [1903] E L. R., 26 All., 227. 


a 
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r 
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of Nihal Chand, involves somewhat different considerations. 
As this part of the claim now stands, the plaintiff does not 
seek- to enforce a charge on immoveable property but prays 
fora money decree. The grounds on which he does so is 
this:—Upon the sale of his village Bilaspur in 1903 for the 
realization of the amount of the mortgage of 1887 he acquired 
a charge on the village Kheri Dudadhari, which was also 
comprised in that mortgage and was -not sold; that this 
charge was subject to the earlier mortgage of 1885 ; that a 
charge also arose when the plaintiff's property, was sold in 


1905, in execution of the decree obtained on the mortgage 
of 1885 ; that as the village Kheri Dudadhari was comprised 


in that mortgage and was sold in execution of the aforesaid 
decree, the plaintiff's charge or lien attached to the surplus 
sale proceeds and that as the surplus sale proceeds were 
withdrawn from court and’ appropriated by the predecessor 
in title of the defendants Nos. 3 to 5, he was liable to repay 
to the plaintiff that portion of the surplus whichis equivalent 
to the amount for which the plaintiff had a charge. This 
contention is, in my judgment, well founded. As the village 
Kheri Dudadhari was alsq comprised in Makhan .Lal’s 
mortgage of 1887 and the whole amount of that mortgage 
was realized from the property of the plaintiff alone,’ he 
acquired a charge on the said village for the excess amount 
contributed by him. This charge, however, was subject to 
the prior mortgage of 1885 in which the village Kheri Duda- 
dhari was alsoincluded. Similarly, the charge which arose 
in plaintiff's favour in 1905, when according to him his village 
contributed more than its share of liability was subject to the 
said ‘mortgage. Therefore, in spite of the charge the village 
was liable to be sold in execution of the decree obtained on 
the mortgage and was accordingly sold. Had the whole 
amount of thé sale proceeds been appropriated to the dis- 
charge of the mortgage, the charge would have been of no 
effect. But as there was a surplus, the charge attached to 
the surplus. Had a part only of the property been sold for 
the satisfaction of the mortgage, the plaintiff would- have been 
entitled to enforce his charge on the remainder of the proper- 
ty, but as the whole property was sold and the purchaser of 
it acquired it free from the charge, the plaintiff could not 
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follow it into the hands of the purchaser. His lien would 
attach to the surplus sale proceeds into which the property 


was converted. Those proceeds are substituted for the pro- -- 


perty itself and are therefore subject ‘to the lien to which 
the property itself was subject. This principle is recognized 
in section 73 of the Transfer of Property Act. It arises‘ out 
of equitable considerations and the lien acquired is an 
equitable and not a possessory lien. The fact, therefore, of 
the withdrawal from court of the money to which it attaches 
cannot extinguish or affect it. The plaintiffis, in my opinion, 
entitled to follow the money into the hands of the defendants 


' whose predecessor in title, received it with notice of the plain- 


tiffs lien. The plaintiff applied to the court for payment 
of the surplus sale proceeds but the court rejected his applica- 
tion, and despite his protests paid over those proceedings to 
Nihal Chand. So that the plaintiff did all that he could 


_ possibly have done under the circumstances, l fail to see 


on what principles of justice or equity the defendant can 
claim that the plaintiff has lost his lien on the money 
and his right to recover it, simply beciuse it has 
been paid over to the defendant's predecessor in title In 
Berhamdeo Prasad v. Tara Chand ("), certain property was 
sold under a decree on a first mortgage and after the mort- 
gage was satisfied there remained a surplus which was receiv- 
ed by the first mortgagee who also held a third mortgage. 
The second mortgagee of the property then brougut a suit 
claiming to recover the surplus proceeds so withdrawn. It 
was held that the right of the puisne incumbrancer “ to follow 
the surplus sale proceeds, is an equitable right, equity re- 
garding his right as not extinguished or discharged by the sale 
but as transferred thereby to the surplus sale proceeds, which 
would be treated as part of his mortgage security and his 
right to follow the money or the nature of the suit to enforce 
such right cannot be affected by the fact that the money had 
been withdrawn from the court by a party having notice of 
the plaintiffs right.” The principle of this ruling fully applies 
to the present case and supports the view I have expressed 
above. I may point out that in suits to which section 73 of 
the Transfer of Property Act applies, the plaintiff has always 
(1) [r905] I. L. R, 33 Cal., 92. 


peo ae x 


- VOL. VIII.) HIGH COURT: 875 


been granted a decree for recovery of the surplus proceeds, 
although the procéeds may have been withdrawn from 
Court by third parties (see Gosto Behary Pyne v. Shib Nath 
Dut (1) and Kamala Kant Sen v.. Abul Barkat (2). For the 
above reason I am of opinion that the plaintiff is entitled to 
maintain a money claim against the defendants Nos. 3 to 5, 


The only question which remains to be considered is 
whether this part of the claim is time-barred as argued by 
the defendants, The determination of this question depends 
on the date on which the plaintiff's right to sue accrued and 
the article of schedule I of the Limitation Act which governs 
the suit. In my judgment the plaintiff's cause of action arose 
when Rai Nihal CKand withdrew from court the surplus 
Sale proceeds, that is, after the 4th of May, 1907, and the 
suit is governed by Article 62 of Schedule I of the Limitation 
Act. That article provides for suits “for money payable 
by the defendant to the plaintiff for money received by the 
defendant to the plaintiffs use,” that is, for the class of suits 
well known as suits for money had and received. Under this 
category of suits are included action for money wrong- 
fully received by the defendant to which the plaintiff was 
in justice and equity entitled. The cases on the point are col- 
lected in the judgment of MOOKERJI, J., in Mohomed Wahib 
v. Mohomed Ameer (8), and the latest case in this Court is 
that of The Rajputanı Malwa Railway and Co-operative 
Stores Limited v. The Asinzer Municipal Board ‘*). In that case 
a Municipal Board in disregard of certain lawful order of the 
Government of India levied upon a company trading within 
municipal limits certain sums by way of octroi duty over 
and above what they were entitled to, It was held that .the 
suit to recover from the Board the sums so levied was one 
for money had and received to the use of the plaintiff within 
the meaning of Article 62. The principle of these rulings 
applies to the present case, and it may, in my opinion, be 
regarded as a suit of the description mentioned in Article 62. 
The learned vakil for the defendants referred to the decision 
of their Lordships of the Privy Councilin Guru Das Pyne 

(1) [1892] I. L. R., 20 Cal., 241. 
(2) [1899]-I. L. R., 27 Cal, 180. 
(3) [1905] I. L. R., 32 Cal., 527. 
(4) [1910] I. L. R, 32 All., 49T. 
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v. Ram Narain Sahu(1). That case seems to me to be 


‘distinguishable. Their Lordships observed that when the 
defendant sold the plaintiff's timber, he was selling it as the 
agent of Moti Dasi and received the money for her and ‘not 
for the plaintiff, and therefore Article 62 did not apply. Their 
Lordships held that the suit was one “to enforce an equit- 
able claim on the part of the plaintiffs to follow the proceeds 
of their timber and finding them in the hands of the defendants 


to make him responsible for the amount,” and that it was — 


governed by Article 118 of Act IX of 1871, which corresponds 
to Article 120 of the present Act. If, as I hold, Article 62 
applies, limitation would run from the date on which the 
surplus sale proceeds were received by Rai Nihal Chand 
and the suit having been brought within three years from 
that date is not time-barred. If the claim be regarded as 


one to enforce an equitable right; it is governed by the six 


years’ rule of limitation provided in Article 120; and is within 
time whether the cause of action arose on 20th November, 1993 
and 20th June, 1905, when the plaintiffs property was sold, 
or in May, 1907, when the money was withdrawn. According 
to the Calcutta High Court a suit of this description is govern- 
ed by Article 132. I, however, express no opinion on the point. 
If that Article applies, the suit is clearly not statute-barred., 


Therefore, whether we apply Article 62 or 120 or 132, the claim - 


is within time. Article 61 which provides the limitation for 
suits “ for money payble to the plaintiff for money paid for 
the defendant,” relied upon by the learned vakil for the 
defendants is clearly inapplicable, l 


For the above reasons I am of opinion that neither branch 
of the claim is barred by limitation and the decision of the 
court below is erroneous. I would allow the appeal and 
remand the case to the’court below for trial on the merits. 


CHAMIER, J.—I agree with the judgment of my brother 
BANERJI and have nothing to add. 


By THE COURT.— The order of the Court is that the appeal 
is allowed, the decree of the court below is set aside and the 
case is remanded to that court under Order 41, Rule 23 of the 
Code of Civil Procedure, for trial on the merits, 


S. M. Appeal allowed, 
(1) [1684] I. L. R., 10 Cal., 860, 
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Landlord and tenant—Aduerse possession—Eyjectment—A gricultural RICHARDS, G. ) 
village—Site of shop — Defendants not tenants—Second appeal, BANERJI, J. 


CHAMIER, J. 

In an agricultural village the zamindar is presumably the owner of 
all the sites in the adadi, but it does not follow from this that adverse pos- 
session cannot be acquired of any particular plot of land. No hard and 
fast rule can be laid down, and this question of adverse possession ought 
to be’ decided on tbe facts proved and surrounding circumstances of each 
case. In the case of an agricultural tenant or a handicraftsman or trader j 
whose presence is necessary for the requirements of the village the 
presumption is that his occupation of the site of his house is with the 
leave and license of the landlord, but it is proved that the occupier belong- 
ed to a class of persons who ordinarily found no place in an agricultural 
village, that he never acknowledged landlord’s title and never paid rent 
or any other due to him for the occupation of the site, the ordinary rule 
that every plaintiff in a suit for possession of property against whom 
limitation is pleaded must prove a subsisting title not barred by limitation 
will apply eveu when the plaintiff happens to be the zamindar. CAhajju 
Singh v. Kanhia, [1881] A. W. N., 114, and Bhaddar v. Khair-ud-din, I. 
L. R, 29 All., 133, referred to. 

Per RICHARDS, C. J.—The finding of a court of first appeal that the 
defendants have acquired a title by adverse possession ought to be accept- 
ed in second appeal unless the finding is one which could not be legally 
arrived at upon the evidence. j 

SECOND APPEAL from a decree of Babu Prem Behari Lal, 


Subordinate Judge of Farrukhabad, reversing a décree of 
Babu Shekhar Nath Banerji, Munsif of Fatehgarh. 

Suit for possession of the site of a shop. The material 
facts appear from tbe judgment of RICHARDS, C. J. The 
‘first court dismissed the suit, but the lower appellate court 
decreed it. The defendants appealed. The appeal was 
originally heard by STANLEY, C. J., and BANERJI, J., who 
remitted two issues under Act V of 1908, Order XLI, 


9S. A. No. 1069 of 1908, 
118 
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Rlue 25, The finding returned was in favour of the appel- 
lants. The case was then referred toa larger bench by 
RICHARDS, C. J., and BANERJI, J. 


Satish Chandra Banerji (with him Girdhari Lal Agarwala), 
for thé appellants: In support of the finding of the court below. 
A zamindar stands on the same footing as any other plaintiff. 
When he brings an action in ejectment he must provea 
subsisting title. The title of a zamindar can be extinguished 
by adverse possession. The appellants are not tenants, they 
do not belong to the class of artisans or handicraftsmen who 
usually find a place in agricultural villages, they have never 
paid rent in cash or kind to the zamindar, and have never 
acknowledged his title. No presumption in favour of the 
zamindars arises in such a case. 


Bhaidar v. Khair-ud-din Hussain, [1906] I. L. R., 29 All., 133. 
Nasir Husain v. Shibba, [1904] 1. L. R, 27 All., 8r. 


Possession is prima facie exclusive and adverse, and the 
person out of possession must prove that the defendant’s 
possession is of a permissive character, that he came in as’a 
tenant or as a licensee. 

Ramchandra v. Narayan Mahadeo, [1886] 1. L. R., 11 Bori: 221. 

Tenants in an agricultural village claim under the zamindar 
and even where they do not pay rent, they render services of 
various kinds to the zamindar. Their possession, therefore, 
under ordinary circumstances, cannot be adverse to the zamin- 
dar. But this is not an agricultural village and the defendants 


are not tenants. Reference was made to the Gazetteer -óf 
Farrukhabad District. 


W. K. Porter (with him Ghulam Mujtaba), for the 
respondents: The court below has found that Kamalganj isan 
agricultural village. The plot in suit admittedly lies within the 
ambit of the zamindari. There is a presumption that the 
zamindar is in possession of the entire village site, . and ‘all 
residents of houses thereon are there with his permission ‘Or 
license. 

Chajju Singh w, Kanahia, [1881] 1 A. W. N., 114, F. B. 


There can be no adverse possession in law and, in any 
case, it would be for the defendants to establish such posses 


rÀ 
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sion by proving that they had actually denied the zamindar’s 
title more than twelve years before suit. There can be no 
presumption made in favour of squatters whom the zamindar 
allows to stay on and does not-care to turn out. If the law 
were, as the Subordinate Judge laid it down, the title of the° 
zamindars to the bulk of their property would at once 
become insecure, if not positively bad. 


Jatkishun Singh v. Moti Chand, [1906] 3 A. L. J. R., 627. 
Framyji Cursetji v. Gokuldas, [1892] I. L. R., 16 Bom., 338. 
Panna v. Nazir Husain, [1902] 22 A. W. N., 60. 

. Saddu v. Bekari Singh, [1906] I. L. R., 30 All, 282. 


' The finding that the defendants have been in adverse 
possession is one of mixed law and fact, and the High Court 
is not bound to accept it in second appeal. 

Lachimeswar Singh y. Manowar Husain, [1891] 1. L. R., 19 Cal, 25 3s 
P. C. 

_ SS, C. Banerji, not heard in reply. 

i C.A. V. 


The following judgments-were delivered :— 


RICHARDS, C. J.—This appeal arises out of a suit in which 
‘the plaintiffs claimed possession ofa plot of ground. In the 
plaint it was alleged that the plot in question was situate in 
mauza Kamalganj which was an agricultural village, that 
there had been a dilapidated shop on the site, that the defen- 
dants 1 and 2 had taken possession of the plot and erected 
a-shed thereon. They claimed that defendant No. 3 had no 
right to sell the plot in question to the defendants r and 2, 
and that the plaintiffs were entitled to possession. The 
defendants pleaded (1) that the shop was situate in a new 
guny which had been established by Mr. Redcock, a Collector, 
and that the persons who occupied houses and shops in this 
ging were the owners of their shops; (2) that the shop‘in 
question was situate in Kasba Kamalganj, and that Kasba 
Kamalganj belonged to Government, and that the zamindars 
had no right to the houses and shops. Lastly they pleaded 
limitation. The court of first instance decided in favour 
of the defendants that the suit was barred ‘by limitation, 
inasmuch as the defendants had been in adverse possession. 
On appeal the learned. Subordinate Judge found that the 


D 


Richards, C. J. 


Incha Ram 
V 
Bande Ali 
Khan. 


Rickards, C. J. 





880 HIGH COURT. [A L. J. R. 


village was an agricultural village and having arrived at 
this finding he reversed the decree of the court of first instance 
and decreed the plaintiffs suit. In second appeal to this 
Court the learned Judges were of opinion that the case ought 
‘not to be decided on the mere finding that Kamalganj was 
an agricultural village. Two issues were remitted for deter- 
mination by the Subordinate Judge. The issues were :— 


(1) Are the plaintiffs or the defendants Nos, I and 2 owners — 
of the land in dispute ; and 


(2) have the defendants or their predecessors in title 
been in adverse possession of the property in dispute for up- 
wards of 12 years prior to the institution of this suit? 


These issues came before Mr. Gauri Shankar, Subordinate | 
Judge, who had succeeded Mr. Prem Behari. 


I think that-the facts have now been ascertained pretty 
clearly, and it remains to consider what should be the decision 
of the court upon the ascertained facts. It appears that many 
years ago before the Mutiny, Mr. Redcock established a 
gunj at Kamalganj. The zamindars appear to have volun- 
tarily given up all claim to the sites and the houses situate 
in that gunj. The occupiers have been accustomed to deal 
with the sites and houses as their own absolute property. 
It has been found, however, contrary to the allegation of 
the defendants that the site in question is not situate in the 
gunj established by Mr. Redcock. Mr. Prem Behari found that _ 
Kamalganj was an agricultural village. He does not give any 
reasons for his finding, nor does it appear what Mr. Piem 
Behari considered to be an “agricultural village.” His finding 
on this question is very unsatisfactory. We must take it, how- 
ever, that in Kamalganj there are agriculturists living in 
the adadf who are the tenants of the zamindars. Beyond 
this I do not think weare bound by the finding of Mr. Prem 
Behari. The real facts, I think, have been fairly ascertained 
by Mr. Gauri Shankar when determining the issues referred 
to him by this Court. He says that according to the evidence 
of the plaintiffs own witnesses two-thirds ofthe population of 
Kamalganj are non-agriculturists. Various businesses are 
carried on there. Some persons even carry on the business 


of commission agents. It is quite clear that Kamalganj is not 
an ordinary agricultural village, 
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I now come to the history so far as it could be ascertained, 
of the piece of land in dispute. The first person found in 


possession was one Chingi. The origin of Chingi’s possession - 


has not been ascertained, nor is there any evidence as to 
who was there before him. Chingi was succeeded by his son 
Nanhe. After the death of Chingi the site was sold on the 
12th of December, 1901. The transfer was effected by a 
registered sale deed, Nanhe executed it on behalf of him- 
-self and as the certificated guardian of his minor son and two 
minor sisters. The sanction of the District Court was 
obtained to the transfer. It has been clearly found that 
neither Chingi, nor Nanhe, nor the defendants 1 and 2 were 
ever at any time agriculturists. The main business of 
Chingi and Nanhe was that of inn-keepers and sellers of 
tobacco. The court finds, and I think it was perfectly justi- 
fied in finding, that neither Chingi, Nanhe, nor the defendants 
tand 2 ever paid rent in cash or kind. In the Full Bench 
case of Chajju Singh and others v, Kanhia and others (1), it 
is laid down that “the zamindars of a village are, as a rule, and 
presumably, the owners ofall the house sites in their village.” 
I entirely agree with this proposition. In the ordinary 
agricultural village there are a number of persons occupying the 
abadi. In a great many cases it would be impossible for the 
zamindar to prove the origin of the occupation or the payment 
of rent either in-cashor kind. The agriculturists pay no rent 
for their houses as such. There are persons carrying on certain 
trades who invariably reside in the villagewwithout payment 
‘of rent. [n my opinion in an ordinary agricultural village 
there is a very strong presumption that the sites of the houses 
belong to the zamindar. I think it would be wrong as 
a general rule to hold that a zamindar loses his proprietary 
title ina site within the ambit of a zamindari by reason merely 
of the fact that he is unable to prove that the person who 
last held the land or his predecessors in occupation were agri- 
culturists or carried on some one of the recognized village 
trades, or the payment of rent in cash or kind. In many cases 
it might be that a person who was either an agriculturist or 
village trader and as such, in occupation of a site, has given 
possession to some relative or friend. If it were held that 
(1) [1881] A. W. N., p. 114. 
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the moment any person who was not an agriculturist or 
village trader began to occupy a village site without the 


- express permission of the zamindar, he began to acquire a 


title against the zamindar, the position of the latter would 
be well-nigh intolerable, and he would be driven to perpetu- 
ally harass the occupiers ofthe village to the detriment of the 
whole village community. 

There is no doubt that in many villages the occupiers 
have acquired certain rights and privileges by usage, but the 
zamindar remains proprietor subject to the usage. 


Great reliance was placed by Dr. Banerji on behalf of 
the defendants in the case of Bhaddar v, Khatr-ud-din Hussain 
and another(*). In that case the suit of the plaintiff in 
which he sought to recover possession of the site ofa house 
within the Municipal limits of the -city of Allahabad was 
dismissed by the court of first instance. A Bench of this Court 
set aside the decree of the court of first appeal which had re- 
versed the decree of the court of first instance. The learned 
Judges restored the decree of the court of first instance, In- 
dependent judgments, however, were delivered by STANLEY, 
C. J., and RUSTOMJEE, J., and the reasons given by each of the 
Judges are not quite the same. STANLEY, C. J., held that either 
a title had been acquired by adverse possession or that leave 
and license to build the house must be inferred, whichever view 


_ was accepted, the plaintiffs suit failed. I have referred to this 


case because I do not think that we ought to lay down any hard 
and fast ruleas to the presumption which arises in any parti- 


i 
cular case. In my opinion this question of adverse possession 


ought to be decided on the facts proved, and surrounding cir- 
cumstances'of each case. I think the finding‘of Mr. Gauri Shan- 
kar is a finding that the defendants and their predecessors in 
title have acquired a title by adverse possession. I think that we 
ought to accept this finding unless we think that the finding 
is a finding which could not legally be arrived at upon the 
evidence. In other words, the question is whether or not 
there was evidence before the court which would justify the 
finding of adverse possession.. The learned Subordinate Judge 
says : “ Possession is prima facie evidence of ownership and 
is presumed to be adverse unless it is proved to have been 
(1) [1906] I. L. R., 29 AIL, 133. 
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otherwise.” I think ‘that this is hardly a correct way of 
approaching the consideration of the case. It seems to me 


that frina facie the zamindars are in possession of the whole of ` 


their zamindari. The possession prima facte of all the occu- 
piers of houses and sites in the abadi is the possession of the 
zamindari. But this presumption is capable of being rebutted. 
It is a very strong presumption in the case of an ordinary 
agricultural village. The presumption is not so strong in 
the case of a village like the present where the large majority 
of the population are non-agriculturists, 

In the circumstances of the present case I do not think 
that it was necessary that the defendants should prove that 
they expressly set up adverse possession more than twelve 
years before the institution of the suit as contended by Mr. 
Porter for the respondents. In considering the nature of the 
possession of Chingi and Nanhe, I think that the court below 
was entitled to take into consideration the fact that the major- 
ity ot the population were non-agriculturists. It was entitled 
to take into consideration the fact that the occupiers of shops 
in the gunz established by Mr. Redcock had become the actual 
owners, and that there would be a natural tendency for others 
to assert a similar right, although they did not occupy the new 
gunj. I think also that the court was entitled to consider the 
circumstances of the sale of the present site in 1901. It was 
sold in the most public way for a considerable sum of 
money. The leave of the court was obtained to the sale, 
and the defendants 1 and 2 openly purchased the site. The 
circumstances of this sale tend to show that people generally 
in the district would look upon Nanhe as the owner of the 
site. 

Lastly, I think that the court was entitled to consider 
the long continued user of the premises for purposes which 
were not part of the ordinary machinery of an ordinary agri- 
cultural village. 

In my opinion on the evidence the court was quite justified 
in finding that the defendants and their predecessors had been 
in adverse possession for more than twelve years before the 
institution of the suit. I would therefore allow the appeal 
with the exception mentioned in the finding of Mr. Gauri 
‘Shankar, dated 8th April, 1911. 
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BANERJI, J.—I agree in the order proposed by the learned 
Chief Justice. No doubt, in an agricultural village the 
zamindar is presumably the owner of all the sites in the 
abadi ; but it does not follow from this that adverse possession 


cannot be acquired ‘of any particular plot of land. Each 
case must be determined with reference to its own peculiar 


circumstances, In the case of an agricultural tenant or a 
handicraftsman or trader whose presence is necessary for 
the requirements of the village, the presumption is, that his 
occupation of the site of his house is with the permission 
of the landlord. In their case the quantum of evidence re- 
quired to prove adverse possession would be greater than 
in the case of other persons. But where, as in this case 
it is not proved that the occupation of the site in question 
was with the leave and license of the landlord, but it is 
proved that the occupier belonged to a class of persons, 
such as aninn-keeper, who ordinarily found no place in an 
agricultural village that he never acknowledged the land- 
lord’s title and never paid rent or any other due to him for 
the occupation of the site, the ordinary rule that every 
plaintiff against whom limitation is pleaded must prove a 
subsisting title not barred by limitation will, in my opinion, 
apply even when the plaintiff happens to be the zamindar. 
In the case before us the court below has found on evidence 
which it was entitled to take into consideration that the 
possession of the defendants and their predecessors in title 
was adverse to the plaintiffs. That finding must be accepted 
in second appeal. I am unable to agree with the conten- 
tion of the learned counsel for the respondents that the 
finding should be held to be erroneous in law, simply because 
the land in suit lies within the ambit of the plaintiff's zamin- 
dari, In view of the finding the claim must be held to 
be time barred except as tothe strip of land mentioned 
in the judgment of the learned Subordinate Judge. 

CHAMIER, J.—I also agree in the order proposed by the 
learned Chief Justice. The facts have been stated fully by 
him and I will not repeat them. 

Theordinary rule is that a plaintiff in a suit for - pos- 
session of property against whom limitation is pleaded must 
prove a subsisting title not barred by limitation ; and this he 
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generally does by evidence that he has title and that he 
has been in possession within limitation. I apprehend that 
the rule applies as much to a zamindar suing for possession 
of land lying within his zamindari as to any other person, 
In the case of waste land and in some other cases possession 
by the plaintiff beyond limitation may be presumed to have 
continued until the contrary is proved. There can be no 
doubt that in the case of a suit by a zamindar for possession 
of landin an abadi which has been occupied by an agri- 
cultural tenant or by a person belonging to the village com- 
munity such as the village /ohar, the barber and the like, the 
zamindar is entitled to rely ón the presumption the strength 
of which varies with the circumstances of the case, that 
that person held possession by leave or license of the zamindar. 
This presumption may, perhaps, be made in other cases also. 
Where such a presumption can be made the burden of 
proving adverse possession lies on the defendant and even 
when the presumption cannot be made, very little evidence 
is required in some cases of the kind to shift the burden 
of proof on tothe defendant. But inthe present case the 
circumstances were peculiar. It has been held that the 
village was an agricultural village but two-thirds of the 
inhabitants are said to have been non-agriculturists. There 
seems to have been no prvof and no ground for presuming 
that the zamindar had been in possession of the land at any 
time during the last forty’ years, or that the defendants or 
their pedecessors held under him in any sense, and I think 
that the case might have been disposed of on that ground. 
Assuming, however, that the burden of proof lay on the 
defendants to prove that their possession was adverse, I think 
that the lower appellate court was right in inferring from the 
proved facts that the possession of the defendants and the 
persons through whom they claim, has been adverse to the 
zamindars for considerably more than twelve years. 

By THE CourT.—The order of the Court is that the 
appeal is allowed, the decree of the lower appellate court 
is set aside and the decree of the court of first instance 
restored save to the extent of the strip of land mentioned in 


the finding of Mr. Gauri Shankar, dated the 8th of April, 1941, 
The appellant will have his costs in all courts. 


S. M. i Appeal allowed. 
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BAKHT BAHADUR AND ANOTHER 
i VErSUS 
INDER SAHAI" 
Contribution—suit for—Proportionate liability of person holding portion 
of the property— Failure of consideration. 

One I, who was the head and manager of a joint Hindu family, con- 
sisting of himself and the plaintiffs and the defendant, sold certain immov- 
able property to one B. In the sale-deed he covenanted to indemnify the 
vendee against loss “personally and -from his other property of every 
description.” In an agreement of even date he purported to “ hypothecate, 
charge and make liable for the aforesaid debt” the said property until 
some minors who were also interested in it attained majority. The minors 
after having come of age, sued B, and they got a decree conditional upon 
their paying the amount of consideration which had been for their benefit. 
The plaintiffs having paid the whole of the money, brought a suit for 
contribution in respect of half the sum which they had to pay in axcess 
of their share: /e/d, that they were entitled to the money claimed, in- 
asmuch as the failure of consideration for the sale undoubtedly created 
a money liability as good as a debt, and the property in the hands of the 
defendant coulé not escape its proportionate liability. 

First APPEAL from a decree of Pandit Girraj Kishore 


Dat, Subordinate Judge of Bareilly. 

Suit for money. | 

Court below dismissed the suit. 

Plaintiff's appealed. 

Sundar Lal and G. W. Dillon, for the appellants. 

B. E. O'Conor, W. Wallach and Govind Prasad, for the 
respondents. 

The judgment of the Court was delivered by 

KARAMAT HUSAIN, J.—In 1890, the plaintiffs maternal 
grand-mother, Mulu Kuer, without authority, sold certain pro- 
perty to Jiwan Sahai, the paternal grandfather of the plaintiffs, 
for Rs. 17,665. Jiwan Sahai, who was at the time the head and 
manager of a joint Hindu family, of which the plaintiffs, the 


defendant and another person with whom we are not concern- 
ed, were members, sold that and other property to Bhawani 


a F. A. No. 386 of 1909. 
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Kuer: on the gth of February, 1892. In the sale deed it was 
= said:—“ We or our representatives have no proprietary right 
left in the property sold. If (God forbid) any one should 
come forward as our co-sharer and should bring a suit or if 
the property sold be found incumbered in any way for any 
debt‘ due by us, and the vendee should consequently suffer 
loss, we, the vendors personally and our other property of every 
description, shall be liable and responsible to the extent of the 
amount of loss.” In addition to the sale deed, Jiwan Sahai 
on the same day executed an agreement in her favour in 
which he said :—“ I do hereby hypothecate, charge and make 
liable for the aforesaid debt until the aforesaid minors attain 
= majority and until the legal period for the claim which they 
may acquire after the death of Musammat Mulu Kuer, and 
Musammat Sarsuti Kuer, their mother.” In 1904, the plain- 
tiffs, who had come of age, sued Musammat Bhawani Kuer, 
and this Court gave them a decree for the property as te 
property of their maternal grandfather, Nityanand, and order- 
ed them in their capacity as membersof the joint Hindu 
family which was benefited to the extent of Rs. 17,400, to pay 
that sum to Bhawani Kuer. The case is reported at p. 352, 
I. L. R, 30 All. STANLEY, C. J., in his judgment in that 
case said :—“ It may be that the plaintiffs, if they pay this 
amount, will be entitled to recover contribution from the 
other members of the family.” ` 


After paying the sum of Rs. 17,400 to Bhawani Kuer, the 
plaintiffs, on the 12th March, 1909, instituted the suit out of 
which this appeal arose for contribution in respect of half the 
sum paid by them. 


The court below came tothe conclusion that it was not: 


proved that the purchase of the property in suit from Mula 
Kuer, was for the benefit of the family and dismissed the 
suit. 


In appeal by the plaintiffs it is urged that Jiwan Sahai, 
as the head of the family, was entitled to execute the agree- 
ment, dated the 9th of February, 1892, that the sons and 
grandsons of Jiwan Sahai, cannot escape liability to con- 
tribute unless they show that the proceeds of the sale 
of the gthof February, 1892, were applied to immoral pur- 
poses, and that the plaintiffs having paid the whole amount, 
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JIVIL. were entitled to be reimbursed by the,other members of the 
joer. late Jiwan Sahai’s family in proportion to their interests 
= in the fami! roper 

t Bahadur Brae 

Vv. There isno doubt that Jiwan Sahai sold the property 
er Sahai. 


baad belonging tothe plaintiffs to Bhawani Kuer, and received 

aramat the sum of Rs 17,400 for the benefit of the family. It was’ 

Gi on that ground that in I. L. R., 30 All, 352, the plaintiffs were 
made to pay the entire sum of Rs. 17,409 to Bhawani Kuer., 
The defendant, Inder Sahai, asa member of the family, is 
liable with the plaintifs to refund the purchase money to 
Bhawani Kuer. The plaintiffs having paid the whole sum 
for the” protection of their interests in the property as heirs 
of Nityanand, are entitled to contribution from the defen- 
dant. Itis, however, contended by the learned counsel for 
the respondent, that by virtue of the express contract set 
forth in the sale deed of the 9th of February, 1892, and the 
agreement of that date only such property as was hypothe- 
cated is liable, and that other property, which was in posses- 
sion of Jiwan. Sahai, on the gth of February, 1892, is not 
liable. 


This contention in our opinion is unsound, Their Lordships 
of the Privy Council in Webb v, Macpherson (+), observe :— 


“The Transfer of Property Act gives a statutory charge upon the estate 
to an unpaid vendor unless it be excluded by contract. Such a charge, 
therefore, stands in quite a different position from a vendors lien. Yau 
have to find something either an express contract, or at least somethn. S 
from which it isanecessary implication that such a contract exists, InN, 
order to exclude the charge given by the statute. In their Lordships’ 
opinion there is no’ ground Whatever for saying that that charge is 
excluded by a mere personal contract to defer payment ‘for a portion 
of the purchase money or to take the purchase money by instalments, 
nor is it in their Lordships’ opinion excluded by any contract, covenant, 
or agreement with respect to the purchase money which is not incon- 
sistent with the continuance of the charge.” 


The above observations apply with equal force: to ae 
stipulations made in the sale deed and the agreeme c of 
February the oth, 1892, There is no express contract to the 
effect that no property in the hands of Jiwan Sahai on that date 
except the property hypothecated in the agreement, will be 
liable for the repayment of the purchase money in case the 
consideration for the sale fails, nor is there any necessary 

(1) [1904] 31 Cal., 57, at p. 72. 
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implication that it will not be liable. The failure of consider- 
ation for the sale of the property to Bhawani Kuer by Jiwan 
Sahai, undoubtedly created a money liability which is as 
good as.a debt and all the property which was in the hands 
of Jiwan. Sahai and a portion of which has passed to the 
defendant, Inder Sahai, cannot escape its proportionate lia- 
bility. 

We, therefore, allow the appeal set aside the decree of 
the court below and decree the plaintiffs claim with costs 
- and interest at the rate of Rs. 6 per cent. per annum from 
the 12th of March, 1909, up to the date of ‘payment. The 
amount decreed will be recoverable fromthe defendant to 
the extent of the family property which came into his 


possession, l 
Appeal allowed. 


AISHA AND ANOTHER 
VEFSHS 
FAYAZ HUSAIN. * 
Court Fees Act (VII of 1870), schedule IT, article 17 (vt)—Sutt for resti- 
tution of conjugal rights—Ad valorem fee not payable—Appeal. 

In a suit for restitution of conjugal rights the memorandum of appeal 
is not chargeable with ad valorem court fees, but a fee of Rs. 10 1s 
payable thereupon under article 17 (vi), schedule II of the Court Fees 
Act, it not being possible to estimate the subject-matter of such a suit 
at a money value. 

On the appeal being filed the Stamp Reporter made the 
following report. | 


Article 15, Schedule II of Act VII of 1870, which govern- 
ed suits for recovery of wife was repealed by the present 
Code of ‘Civil Procedure, Schedule V. The case in my humble 
opinion ‘is now governed by Article I, Schedule I of Act 
No. VII of 1870, and the court-fee is leviable ad valorem on 
the value of the subject-matter in dispute. 


The valuation of the suit and of the appeal to the lower 
appellate court was Rs. 1,150, and that I submit should be 
` * Stamp Reference. 
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the valuation ofthis appeal, it not being open to the appellants 
to put their own valuation on the appeal. 


That being so, a fee of Rs. 85 is payable. Rs, 13-12-0 
having been paid, there is therefore a deficiency of Rs. 7 1-4-0 
to be made good by the defendants-appellants for this 
Court, 


As to sufficiency or otherwise of the fee paid in the lower 
court report will be submitted on receipt of record, 


The following objections were raised by 


Balram Chandra Mukerji, for the appellant. This was a 
suit for restitution of conjugal rights. The plaintiff, as will 
appear from the plaint, valued his suit for the purposes of 
jurisdiction at Rs. 1,100 and paid a court-fee of Rs, 10, The 
defendant did object, but he was overruled. On appeal a simi- 
Jar court-fee was paid in the lower appellate court without any 
objection. No doubt, the clause in the Court Fees Act 
prescribing a fixed court-fee of Rs. 5 for such suits has been 
repealed by the Civil Procedure Code, but there is nothing 
to show that it does not come under No, 17, clause VI of the 
Court Fees Act. 


The mere fact that a suit is valued at a certain amount for 
the purposes of jurisdiction would necessarily not mean the 
value of the subject-matter of the suit. In no case has 
it ever been held that a wife could be valued. In fact, there 
are cases both in this and other High Courts where it has 
been held that a wife cannot be valued. A plaintiff can 
only put some value on his plaint or relief so as to give 
jurisdiction. In the case of | 
Zair Husain Khan v. Khurshed Jan, |1906] I. L. R, 28 All, 545 
(548.) | , 
AIKMAN, J., says: “It appears to me that it would be 
more accurate to characterise a suit of this nature as one, 
the subject-matter of which does not admit of being satisfac- 
torily valued.” ‘Subject-matter in dispute’ is quite a different 
thing from the value of the suitor relief. The point will be 
more clear by referring to I. L. R., 13 Cal., 232, and 18 Cal., 
378, where it was held that the mere fact that a suit for 
restitution of conjugal rights is valued at Rs. 25,000 will not 
enable a party to appeal to the Privy Council, -The dis- 
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tinction between the words “ subject-matter in dispute ” and 
relief must be borne in mind. Atany rate.the point might 
be settled by an authoritative decision. 


- [ submit the court-fee paid is sufficient. 
‘Lhe Stamp Reporter made the following further report. 


The learned vakil for the appellant objects to the correct- 
ness of the office report, the case is therefore submitted 


under section 5 of Act No. VII of 1870 to the Taxing Officer | 


for decision. 
In continuation of my report, dated the 12th May last, 
[ beg to submit that before Act No. V of 1908, the present 
Code of Civil Procedure, came into force, there was a fixed fee 
of Rs. 5 prescribed by Article 15, Schedule II of the Court Fees 
Act for a suit for restitution of conjugal rights, and therefore 
there could not be an occasion fora decision of the question as 
to whether such a suit could or could not be valued for pur- 
poses of Court Fees. There have been cases in which it was 
decided that such a suit could be valued for purposes of 
jurisdiction and that value is, as a rule, the value which the 
plaintiff chooses to putuponit. The Full Bench case in 28 
_ All, 545, in which the whole case-law on the subject was 
reviewed and on which the learned vakil for the appellant 
also relies, is conclusive authority on the point so far as these 
Provinces are concerned. Just before the passage quoted 
by the learned vakil for the appellant from that judgment, 
AIKMAN, J., is reported to have observed, at p. 548 of the report. 


“Tn the case before us the suit has been valued, and therefore 


I think that itis scarcely correct to say that such a suit. is 
incapable of being valued.” ) 

Now, I submit that if. the subject-matter of a suit can be 
valued in money for purposes of jurisdiction, there is no 
reason why. it cannot be valued for purposes of court-fees. 
-The value of the subject-matter in dispute is ze value of the 


suit or relief. : The fact that. the subject-matter in dispute. 


‘in.a.suit does not admit of satisfactorily being valued, does 
not mean that the matter in controversy cannot at all be 


valued. That being so, Article 17,clause VI of Schedule I- 
does not apply. Thé only. Article left in the Court Fees Act . 


which can apply to a suit like this is Article 1- of Schedule 
I of the:Act. 
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Besides that, to my mind, it is not right to say that the 
legislature in repealing Article 15, Schedule H, intended that 
the suits which were, theretofore governed by that Article 
should thenceforward be governed by another article in the . 
same Schedule, namely, article 17, clause VI, which requires a 
higher fixed fee to be paid. 


The Taxing Officer referred the case to the Taxing 
Judge :— | | 
The plaintiff in this suit sued for restitution of conjugal 
rights, and obtained a decree. Against this decree the 
defendant has appealed. The appeal bears a Rs. 10 stamp. 


- The office contends that it should bear an ad valorem stamp, 


calculated on the value of the suit as shown by the plaintiff 
for the purpose of jurisdiction. The defendant, on thé other 
hand, contends that the case comes under Schedule II, clause 
17, (vi) of the Court Fees Act “suits where it is not possible 
to estimate at a money value the subject-matter of the suit.” 
In Aklemannessa Bibit v. Mahomed Hatim, I. L. R., 31 
Cal., 849, it has been held that a suit for restitution of 
conjugal rights is incapable of being valued. This ruling was 
dissented from in Zatr Husain Khan v. Khurshed Jan and. 
another, I. L. R, 28 All, 545, a Full Bench decision, In _ 
both cases the decision was with reference to section 19 of 
the Bengal Civil Courts Act, the Calcutta High Court holding 
that such a suit could not be valued for purposes of jurisdic- 
tion, and this Court holding that it could, and that the. value 
of the suit was the value which the plaintiff chose to put’ upon 
it. The question whether a suit for restitution of conjugal 
rights was or was not one of which the subject-matter could 
not possibly be estimated at a money value, was not consider- 
ed. I may observe, however, that the reasoning of AIKMAN, 
J.,, who delivered the Full Bench ruling, clearly indicated 
that the fact that a suit can be valued for purposes of 
jurisdiction is not conclusive on the point now at.issue. For 
he says, “I am of opinion that the legislature took it for 
granted that a money value of some kind, it may be an 
arbitrary value, can be placed on all suits. Now ifall suits 
are capable for purposes of jurisdiction of a money valuation, 
and if suits so capable of valuation are not suits in which the 


value of the subject-matter cannot be estimated in money, 
i 4 


~ 


7 
4 
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then it would seem that there are no- suits falling under 
Schedule IF, Article 17, vi. 


It is clear that the subject-matter of a suit for restitution 
of conjugal rights cannot be satisfactorily valued in money. 
On the other hand, it cannot be said that the subject-matter, 
viz. restitution of certain rights can in no circumstances 
have a money value. Conceivably the plaintiff might be 
willing to take a certain sum in lieu thereof. The question 
would therefore seem to be whether in Article 17, vi, estimate 
at a “money value” is to be taken to mean estimate 
satisfactorily at a ‘money value. Having regard to the 
character of the suits which are bracketed in Article 17 with 
the suits referred to in clause vi thereof, all suits, it will be 
observed are as capable of a money valuation as suits for restitu- 
tion of conjugal rights but all incapable of a satisfactory 
valuation. I venture myself to opine that estimate should 
be construed as estimate satisfactorily. 


The following order was passed by 


TUDBALL, J.—This is a reference by the Taxing Officer, 
The plaintiff in the suit sued for restitution of conjugal rights 
and obtained a decree. The defendant has appealed affixing 
a court fee stamp of Rs. 10, under Article 17, clause vi of the 
Second Schedule of the Court Fees Act. The office report is 
to theffect that it should have an ad valorem stamp calcu- 
lated on'the value of the suit, as given by the plaintiff, for 
the purposes of jurisdiction. It has, no doubt, been held by 
this Court in the case of Zair Husain Khan v. Khurshed Jan 


(1), that a suit of this nature may be arbitrarily valued by 


the plaintiff for the purpose- of jurisdiction. The office sug- 
gests that this being so, the ad valorem fee must be paid, but 
it is obvious that the” valuation placed by the plaintiff for 
the purposes of jurisdiction is entirely an arbitrary one, 
enabling him thereby to select a forum forthe trial of the 
suit. But at the same time it is equally clear that itis not 
possible to estimate at a money value the subject-matter of 
the present suit. The valuation for the purpose of juris- 
diction is clearly an arbitrary -valuation pure and. simple. 
Prior to the coming into. force of the present Code of Civil 
Procedure Act V of 1908, in such suits, there was a fixed 
l (1) [1906] I. L. R. 28 All, 545: 
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court-fee of Rs. s. Under section 156 of Act V of 1908, Article 
15 of Schedule II of Court Fees Act is repealed. The present 
class of suits, therefore, is not one which prior to that Act 
was such that an ad valorem fee was taken upon it. If every 
plaintiff can for the purpose of jurisdiction put an arbitrary 
value on the subject-matter in suits in which the value’ -of 
such subject-matter cannot be estimated in money ; and if 
by reason thereof an ad valorem court-fee must be calculated 
in such suits, unless they fall within some specified article, 
then clause 6, Article 17, Schedule II of the Court Fees 
Act is quite useless, It cannot, however, be presumed that 
it was retained for no purpose whatever. 


It is clear to my mind, that the present suit does fall 
within clause 6 of Article 17 of Schedule Il. The proper 
court-fee is Ks 10. 


Order accordingly. 


RAM CHARAN LAL | 
Versus 


MUHAMMAD SHAFI* 


Agra Tenancy Act (TI of rgor), section 95—Question of proprietary title— 
Code of Civil Procedure (Act V of 1908), section 115-—Revtsion. 


In a suit under section 95 of the Tenancy Act the defendant pleaded 
that he was a proprietor. The Assistant Collector decreed the claim 
partially. The District Judge upon appeal decided the question of 
proprietary title but remanded the case to the Assistant Collector for the 
assessment of rent on a portion ofthe holding. The Assistant Collector 
thereupon dismissed the suit holding he was not competent to deal with 
it. Upon appeal the District Judge returned the memorandum of appeal 
for presentation to the proper court, /e/d, that in so acting, the District 
Judge had failed to exercise jurisdiction inasmuch as a question of pro- 
prietary title having been raised, the appeal lay to him. 


CIVIL REVISION against the order of C. Rustomiji, Esq., 
District Judge of Allahabad. 


Satish Chandra Banerji, for the applicant. 


No one appeared for the opposite ‘party. 
© Civil Rev. No. 10 of 1911, 
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| . The judgment of the Court was delivered by 


KNox, J.—This application for revision is a good one. 
We have no doubt that the lower appellate court has failed 
to exercise a jurisdiction vested in it by law in refusing to 
hear the appeal. The suit was a suit under section 95 of the 
Tenancy Act to determine the nature, extent and rent of a 
certain holding. The defence raised was that the occupant of 
the holding was a proprietor. The Assistant Collector par- 
tially decreed the claim. An appeal was preferred to the 
District Judge who decided the question of proprietary title 
but remanded the case to the Assistant Collector in order 
that the rent on a portion of the land might be assessed in 
accordance with certain conclusions at which he had arrived. 
The case went back to the Assistant Collector, who held that 
he was not competent to decree the case. He then dismissed 
the suit. Again an appeal was filed to the District Judge. 
By this time a District Judge other than the District Judge 


who had decided the appeal on the first occasion was the . 


Judge. He held that no appeal lay and returned the memo- 
randum of appeal for presentation to the proper court. We 
are asked to revise this finding and decree of the learned 
District Judge. As the question of proprietary title had been 
raised in the course of the suit and had been decided, the 
District Judge had: jurisdiction. Furthermore it was the 
duty of the Assistant Collector when the case was return- 
ed to him to proceed with the case. He could not arro- 
gate to himself the power to decide that the suit did 
not lie. We therefore allow the application with costs, set 
aside the decree of the court below and direct the learn- 
ed District Judge to admit the appeal on the file of pending 
appeals and to dispose of it according to law. 


Application allowed, 
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MANOHARI 
VETSUS 
MUHAMMAD ISMAIL AND OTHERS, * 
Civil Procedure Code (XIV of 1882,) sections 5, 539—Res judicata— 


Parties under whom they clatm—Persons disputing validity of 
‘waqf—necessary parties. 


Persons who dispute the existence of a trust can be made parties 
to a suit under section 539, Code of Civil Procedure, 1882, and it follows 
that they will be bound by the decision arrived at in that suit. The words 
in section 13 “ parties under whom they claim” are very wide. 

First APPEAL from a decree of Pandit Soti Raghubans 
La], Subordinate Judge of Meerut. | 

One Kazi Amin-ud-din was owner of 14 shops under the 
floor of a mosque in Kairana, and of another 35 shops in close 
neighbourhood of the mosque. The plaintiffs-respondents 
alleged that these shops had been made wagf by the Kazi in 
favour of the mosque and they sued the defendant-appellant 
who was in possession of some of them for ejectment and 
mesne profits. Kazi Amin-ud-din was succeeded by his grand- 
daughter, Musammat Salima Bibi, and a nephew, Zahir-ud-din, 
who got his property under his will. -Zahir-ud-din died and 
was succeeded by his son Fazl-ullah. In 1882, Salima Bibi 
and Fazl-ullah mortgaged some of these shops to one Naurang 
Lal; they created three more mortgages of them the same 
year in favour of Aman Singh, son of Naurang Lal. On 14th 
September, 1884, they mortgaged a half share of the 35 shops 
to Daleep Singh, the husband of the appellant in this case. 
Daleep Singh, brought a suit on foot of his mortgage and 
obtained a decree on 29th . February, 1882. The wag/ was 
set up in defence, but the wagfnama was held to bea forgery 
by the first court, and that decision was upheld by the High 
Court, on appeal. On 20th August, 1894, a half of 18 shops 
was put up for sale and purchased by the decree-holder Daleep 
Singh. On 29th January, 1895, Daleep Singh purchased the 
other half share of these 18 shops from Fazl-ullah alone, to- 
gether with a half of another four shops, Subsequeritly 
there was a partition between Daleep Singh and one Haidar, 

° F. A. 298 of 1909. 
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a purchaser from Fazl-ullah of the other half of the above 4 
shops, and Daleep Singh got 2 entire shops instead of a half 
of four shops. Thus the defendant came to be in possession 


of 20 shops. 


On 8th September, 1905, a suit was brought by some of 
the Mahomedan residents, of Kairana under section 539 of the 
old Code of Civil Procedure for a declaration that the shops 
were wagf property and for the appointment of trustees 
and settlement of a scheme of management. The present 
appellant was also made a party tothe suit. The claim was 
decreed by. the Additional Judge of Meerut on 18th June, 
1906, and the present plaintiffs-respondents in this case were 
appointed trustees. The present appellant appealed to the 
High Court, but the decision of the Judge was confirmed 
on 25th July, 1908. © 

The present suit was by members of that committee of 
trust for ejectment of Musammat Manohari who denied the 
wakf. The Subordinate Judge held that the question of wagf 
was rgs judicata because of the above mentioned decision and 


decreed the suit. 
Defendant appealed. | 


Satish Chander Banerji, for the appellant, referred to 
Section 13 of Act XIV of 1882. 


[RICHARDS, C. J.—Isn’t it your point that the present 
trustees were no parties to that suit.] 
| They have been entrusted with the wagf property. The 
Mahomedan community is the beneficiary, and it cannot be 
said that the ces t2 gui trust and the trustees are identical. 
The trustees do not claim under the original parties. They 
-are to hold the property and administer it for the community. 
[RICHARDS, C. J.—They represent the interest of the 
community. | 
They hold a legal estate, the community has only got an 
equitable one. A. suit under section 539 of Act XIV of 
1882 is to be brought by persons who are not trustees, The 
words “ under whom they claim” in section 13 of that Act 
implied .some privity between. the two. It could not be ‘so 
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[RICHARDS, C. J.—These trustees can only claim what 
the Mahomedans whom they represent could have claimed. 
Section 13 only says ‘claim under’; it does not refer to 
succession in interest. ] 

The first suit was to keep property safe from any breach of 
trust, not to eject trespassers. That suit was by the plaintiffs 
as members of the Mahomedan community, this one is by 
plaintiffs as trustees. The test is if they claim under the 
plaintiff, in the first suit, not if they can put forward the same 


claims as the others. 


[BANERJI, J—Does a trustee derive his title from the ces 
tt qui trust? | 

Not necessarily. He claims under the creator of the 
trust. The District Judge holdsthat position here. Any 
Mahomedan could bring a suit under section 539, but every 
Mahomedan could not administer the wag/ . 

Where the wagf was in question, an ordinary suit had to 
be brought, not one under section 539. 

Jamal-ud-din v. Mujtaba Husain, [1903] I. L. Rọ, 25 All, 631.- 

That section contemplated an existing trust. The words 
‘contentious or not’ were probably put in to overrule 

Mohi-ud-din v. Sayid-ud-din alias Nawab Mean, [1893] I. L. R., 20 
Cal., 810. 

The District Judge had no jurisdiction to decide question 
under section 539. | 

[BANERJI, J—Has the court to stay its hands as soon as a 


_ party denies the trust? 25 All. 631, was only a case for 


declaration. | : ; 

Ghasaffar Husain Khan v. Yawar Husain, [1906] 1. L, Ku, 28 All, 
I12. 4 

[BANERJI, J.—The Court could determine what properties 
were the subject of trust. ] 

Ghulam Mujtaba, for the respondents. 

The judgment of the Court was delivered by 


RICHARDS, C, J. —This appeal arises out of a suit for 
ejectment from certain shops and also for mesne profits. 
It is not necessary to state the facts in any detail. The 
plaintiff's claim was that the shops in question were the 
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subject of a wagf created by one Kazi Amin-ud-din ; 
that in the year 1905 a suit was instituted by. certain Muham- 
madans of Kairana where the shops are situate, under section 
539 of Act No. XIV of 1882, that as the result of that suit, the 
plaintiffs were appointed trustees, and it was ascertained 
that the wagf in fact existed and that the shops in’ question 
were part of the wagf property. The defendant-appellant 
was a party to the proceedings under section 539 and the 
plaintiffs contended that they were now entitled to recover 
possession of the shops from her together with mesne profits. 
The defendant pleaded that there was nowagfand that she 
was the representative of a transferee for value and was there- 
fore entitled to remain in possession. The main issue in the 
case accordingly was, whether or not the defendant could go 
behind the proceedings under section 539 and re-open the 
case. The learned Subordinate Judge held that the defendant 
could not go behind these proceedings and overruled this 
defence, 


There was another claim put forward by the defendant, 
namely, that certain improvements had been made in 
the shops and that she was entitled to compensation for such 
improvements as a condition of possession being taken from 
her. The learned Subordinate Judge overruled this claim 


also with the result that the plaintiffs claim for possession. 


and mesne profits for three years in respect of 9 shops was 
decreed, as regards the rest of the claim it was dismissed. 
The defendant alone has appealed, and it is argued on her 
behalf that the proceedings under section 539 cannot operate 
as res judicata. Itis said that the present plaintiffs were 
no parties to that suit, and that the present plaintiffs 
cannot be said to claim “under the plaintiffs” in the previous 
suit. It was further argued that section 539 only applies to 
a case in which the existence ofthe trust is not denied ; that 
the suit brought in 1905 the present defendant denied the 
existence of the trust, and that therefore the declaration that 
the shops in question were wagf property as against the 
present appellant was tra vires, and that accordingly she 
is not bound by the decision. In the case of Ghasaffar 
Husain Khan and others.v. Yawar Husain and others (*), 


(i) [1905] I. L. R., 28 AIL, 112. 
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a suit was instituted under section.539. Amongst other 
parties to that suit were certain alienees of the pro- 
perty alleged to be:wagf These alienees (just as in 
the suit of 1905) pleaded that there was no wagf and that 
they ought not to have been impleaded in the suit. It was 
held by the court that the alienees were proper parties and 
that the court was entitled as against them to ascertain what 
the trust property consisted of. STANLEy,C. J., had 
some doubt as to whether or not the trustees appointed in 
the suit would be obliged to bring a separate suit for posses- 
sion in the event of the defendants who were in actual pos- 
session not surrendering it up. . 


This we take to be the meaning of the following passage in 
the judgment of STANLEY, C. J. at page 116: “I see no good 
reason for holding that under that section the Court cannot, 
as it did inthis case, determine of what the trust properties 
consisted or find that particular alienations of it could not 
be maintained, provided all proper parties are represented 
before it. If transferees or mortgagees who have been im- 
pleaded in a suit instituted under section 539, do not accept 
the findings ofthe court in that suit, it may be necessary for 
the trustees appointed by the court to manage the trust pro- 
prerty, to institute a suit for recovery of possession, As to 
this | express no opinion.” This case ts a direct authority 
that persons who dispute the existence of the trust can be 
made parties to a suit under section 539, and of course it 
necessarily follows that they will be bound by the decision 
arrived at in the suit. 


The words in section 13 “ parties under whom they claim ” 
are very wide., It is, however, unnecessary for us to decide 
whether or not the present plaintiffs can be said to Voe. 
under the plaintiffs in the suit of 1905. The question between 
the defendant-appellant and the plaintiffs as to the property 
being wagf could be and was decided once and for all in the 
proceedings instituted in 1905, and the present suit is merely 
carrying into effect the decree that was pronounced against 
the defendant-appellant in that suit. In our opinion the 
learned Subordinate Judge was correct in holding that it is 
not open in this suit for the defendant-appellant to re-open 
the question as to whether or not the shops in question were 
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wagf property, though not necessarily on the ground of 
res judicata, As to the question of compensation, even if we 
assume that improvements were made by the husband of the 
appellant for which they had not been amply compensated 
by the user, we are not satisfied that such improvements 
were made in the dona fide belief that he was absolutely 
entitled to the shops. There is a large amount of document- 
ary evidence which goes to show that the defendant’s husband 
had at least notice that the property was alleged to be wakf 
property. , 
The result is that we dismiss the appeal with costs, 


S. M. ' l Appeal dismissed, 


FULL BENCH. 


— $e 


MUHAMMAD MUZAMILULLAH KHAN 
7 VErSUS 


MITHU LAL AND OTHERS.* 


Hindu Law—Joint family proper ty—M. origage by father alone—Transferee 
Srom father acquiring title 6 yy adverse possession—Right to question 
validity of mortgage. 


A transferee of joint family property is entitled to contest the validity 
of a transfer made by one of the members of the family, 

A mortgagor cannot be allowed to question the validity 
mortgage and thereby derogate from his own grant. A transferee from 
him who stands in his shoes has no higher right. But where the transfer 
to him was made more than twelve years ago and he has been allowed to 
remain in possession, it must be presumed to be a transfer for necessity 
with the assent of the other members, and he is therefore entitled to call 
in question the validity of a mortgage made by the father alone without 
legal necessity, inasmuch as the transferee represents the whole family. 


of his own 


Per CHAMIER, J.—A person in possession of property can always 
resist a claim against the property on the ground that no right or title has 
passed to the claimant or that an assignment to the claimant was made 
to defraud the person in possession or was illegal or void or opposed to 
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public policy, but where an assignment is suficient in law to pass title to 
the claimant and is only voidable at the instance of a third party, the 
party in possession cannot, as a rule, challenge the validity of the assign- 


ment unless a trial for its validity is necessary for his protection against 
the claim of another person. 


SECOND APPEAL from a decree of D. R. Lyle, Esq., District 
Judge of Aligarh, reversing a decree of Babu Jagat Narayan, 
Additional Subordinate Judge. 

Suit for sale upon a mortgage. The court of first instance 
dismissed the claim but the.lower appellate court reversed 
the decree. . 

Defendant appealed. The appeal came before STANLEY, 
C.J. and GRIFFIN, J., who referred it to a Full Bench. 

STANLEY, C. J, AND GRIFFIN, J.—The question raised 
in this appeal is of such importance as to justify us in re- 
commending that the appeal be laid before a larger Bench. 
Property in two villages Kamrahwa and Abhaipur was hy- 
pothecated by an instrument of the 21st of July, 1886, by one 
Padam Singh in favour of the plaintiffs-respondents, Lala 
Mithu Lal and Lala Hulas Rai. Padam Singh is dead and his 
sons and grandsons are in possession and enjoyment of the 
village of Abhaipur. The other village, Kamrahwa, was pur- 
chased by the defendant-appellant from Padam Singh in the 
year 1888, The plaintiffs instituted the suit out of which 
this appeal has arisen to enforce payment of their mortgage, 
and among the defences set up by the defendants, Ist party, 


„was the plea that the bond was not executed for legal neces- 


sity. The court of first instance held that no legal necessity 
for the mortgage was proved and dismissed the plaintiff's 
suit in zoro. The plaintiff appealed, but inthe courseof the 
appeal they gave up their claim against Abhaipur and pressed 
their claim. against the village of Kamrahwa only. The 
lower appellate court held that the question of legal necessity, 
did not arise so far as regards the property in Kamrahwa 
and gave a decree to the plaintiffs to be realised out of the 
property in Kamrahwa. From this decree the present appeal 
has been preferred. The principal grounds of appeal being 
(1) that the court below was in error in holding that the plea 


‘of want of legal necessity was not open to the appellant ; 


(2) that the court below having found that there was -no 
legal necessity, it should -not have passed a decree without a 
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finding: on the question of legal necessity ; (3) that Kam- 
rahwa and Abhaipur have been both mortgaged to secure 
the plaintiffs debt, it was not open to the plaintiffs to give 
up their claim against one of the villages and so throw the 
entire burden on the village purchased by the appellant alone. 
An issue was preferred by this Court to the lower appellate 
court as to the existence of legal necessity forthe loan. The 
finding on that issue isin the negative. It appears to us 
that an important Question is involved in this appeal, that is, 
whether a transferee from the head of a Hindu family who 
had previously mortgaged joint family property without legal 
necessity, stands in a better position than his transferor, and 
can set up the case that a prior mortgage of the property 
transferred to him was made without legal necessity. We 
accordingly refer the matter to the Chief Justice with the re- 
commendation that the appeal be laid before a larger Bench. 


A. E. Ryves (with him Nawab Muhammad Abdul Majid 
and Muhammad Ishaq), for the appellant. 


Satish Chandra Banerji (with him Gulsari Lal), for the 
respondents, 


The following judgments were delivered :— 


RICHARDS, C. J.—This appeal arises out of a suit to 
enforce a mortgage, dated the 21st of July, 1886. The mort- 
gage comprised property ina village called Kamrahwa and 
also in a village called Abhaipur Rampur. The mortgage was 
made by one Padam Singh who was a member of a joint 
Hindu family. Inthe year 1888, the same Padam Singh sold 
the village of Kamrahwa to the defendants-appellants. Padam 
Singh is long since dead. His sons and grandsons are in 
possession ofthe village of Abhaipur, while the defendants 
have ever since the sale of Kamrahwa been in possession of 
the same. When the suit was instituted, the plaintiffs sought 
to sell both villages, but it having been found that there was 
no legal necessity for the mortgage, the plaintiffs abandoned 
their claim against Abhaipur and sought to realize the amount 
of their mortgage entirely out of the village of Kamrahwa. 
The court of first instance dismissed the suit. The lower 
appellate court decreed the suit against the village of Kamrah- 
‘wa. It has to be admitted, having regard to the authorities, 
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that Padam Singh, as a member of the joint Hindu family 
and in the absence of necessity, was incompetent to make the 
mortgage of the 21st of July, 1886,1n favour of the plaintiffs. 
It is, however, contended on behalf of the plaintiffs that the 
defendant’s title has the same flaw, and that they ought not to 
be allowed to set up the fact that Padam Singh was incapable 
of making the mortgage. It seems to me that the point is 
concluded by authority. In the case of Balgobind Das v. 
Narain Lal and others (1), the facts wert in principle very 
similar. A son, who (just as in the present case) was a 
member of a joint Hindu family, mortgaged his undivided | 
interest. Subsequently simple money decrees were obtained 
against him. His interest was put up for sale on foot of these 
simple -money décrees and purchased by the father. It was 
held in a suit to enforce the mortgage that the father was en- 
titled to set up the defence that the mortgage was invalid not- 
withstanding that be himself was the purchaser at the auction 
sale of the son’s interest. At page 351 their Lordships say 
‘in the ‘present case the interest has passed to Naunidh (the 
father) not by survivorship but by purchases at sales in execu- 
tion of decrees. Although it isnot the same interest as he 
would acquire by survivorship, it is sufficient to entitle him to 
set up the invalidity of the mortgage deed.” It must be 
remembered in considering the present case that although origi- 
nally the defendants acquired their estate by virtue of a deed 
of sale from Padam Singh, they have long since by limitation 
acquired title not only against Padam Singh but against the 
rest of the joint family. In other words the defendants now 
represent not only the interest of Padam Singh in the village 
of Kamrahwa but also the interests of the rest of the joint 
family. The case is in principle just the same as if the sale 
to the defendants had not been by Padam Singh alone but - 
by the whole joint family. See Briydas: Lal vy. Gopal Das 
and others (2). I would allow the appeal. 

BANERJI, J.—This appeal arises ina suit brought by thë 
plaintiffs-respondents for sale upon a mortgage, executed 
in 1886 by Padam Singh, deceased, in respect of shares in 
two villages, namely, Kamrahwa and Abhaipur Rampur, The 

(1) [1893] T-L. R., 15 All, 539. 
(2) [1908] A. W. N., 209, 
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‘village Kamrahwa was sold by him to the. defendant-appel- 
‘Jantin 1:888.. The defendants to the suit were the son and 
grandsons of Padam. Singh .and the subsequent transferee 
of Kamrahwa.. The son and grandsons of Padam Singh con- 
tended that.the mortgage was not made for family necessity. 
‘The court of first instance found that there was no necessity 
for the mortgage of the family property and totally dismissed 
the suit. The plaintiff appealed, but in the lower appellate 
court they abandoned their claim in respect. of the village 
Abhaipur Rampur and pressed it in respect of the village 
-Kamrahwa only. The learned Judge held that so far as that 
property was concerned the question of legal necessity did not 
arise, and accordingly passed a decree for sale of the village 
Kamrahwa. -From this decree the present appeal. was prefer- 
red. It-has been found by the lower appellate court on 
an issue referred to it that there was no family necessity for 
the loan. The. question we have.to determine is whether 
it is open to the transferee from the mortgagor to question 
. the validity.of the mortgage on the ground. that it was not 
made for family necessity. 


In view of the authorities and of the circumstances of 
this case the question should, I think, be answered in the 
‘affirmative. It was held by a majority of the Full Bench in 
Chandradeo Singh v. Mata Prasad (1), that the ‘father, 
ina joint Hindu family governed by the Mitakshasalaw 
cannot execute a mortgage of the joint family property except 
for family necessity or to meet an antecedent debt, and the 
mortgage is invalid even in‘respect of the father’s share in 


‘thé family property. See also Kali Shankar v, Nawab Singh 


(3). In Balgobind Das v. Narain Lal (°), their Lordships of 
the Privy Council held that the mortgage by a co-parcener in 
joint family property of his undivided share without the con- 
sent of his co-sharers is invalid and that'the invalidity of the 
mortgage could be set up by the purchaser at auction of the 
‘mortgagor’s interests, Following this ruling it was held 
ini Bhagtrathi Misr v. Sheobhik (4), that a purchaser from one 
co-sharer in joint family property was entitled to contest the 
‘validity of the mortgage ‘made by another co-sharer of his 
(1) [1909] I. L. R., 31 All, 176. (2) [1909] I. L. R, 31 All, 507. 

` (3) [1893] I. L. R., 15 All, 339. (4) [1898] I. L. R., 20 All., 325. 
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undivided share. In Brizbasi Lal v. Gopal Das ('), a mortgage 
was made bya member ofa joint family of a portion of thé 
family property. It was found that the mortgage was not 
made for the benefit of the family, and that it was made with- 
out the consent of the co-parceners, It was held thata 
purchaser from the co-parcenary body was not precluded 
from questioning the validity of the mortgage. This deci- 
sion was upheld in appeal under the Letters Patent (L, P .A. 
No. 74 cf 1938, decided on 26th March, 1909). These cases 
are authorities for the proposition that a transferee of joint 
family property is entitled to contest the validity ofa 
transfer made by oneofthe members of the family. In 
the present case ithas been found thatthe mortgage made 
by Padam Singh was not made for family necessity, that 
his son did not assent to it and that it is invalid as against 
his son and grandsons. No question arises in this case as 
to whether the mortgage by Padam Singh was void or. 
voidable, inasmuch as it was not a mortgage of his undivid- 
ed share of the family property. It being a mortgage 
without family necessity is invalid according to the ruling of 
the Full Bench in Chandradeo Singh v. Mata Prasad, referred 
to above. In view of the authorities mentioned above, it 
is open to a transferee of the property to question the valid- 
ity of such a mortgage. We have now to consider whether 
a transferee from the mortgagor himself can do so. Ordinari- 
ly he cannot. A mortgagor cannot be allowed to question 
the validity of his own mortgage and thereby derogate from his 
own grant. A transferee from him who stands in his shoes has 
no higher right. In the present case, however, the appellant 


must be deemed tobea transferee not only from Padam 


Singh but from the whole of the joint family. The transfer 
to him was made more than twelve years ago and he has 
been allowed to remain in possession. It must, therefore, 
be presumed that the sale to him was for family necessity 
and with the assent of the other members. It is, therefore, 
a valid sale, and the appellant represents the other members 
ofthe family also. As such, he can set up the invalidity 
of the plaintiffs mortgage and is not estopped from doing 
so, For the above reasons I agree in allowing the appeal. 


(1) [1908] A. W. N., 200. 


VoL vita HIGH COURT, 903 

CHAMIER, J.—The plaintiff in the suit out of which this 
appeal arises having abandoned their claim against the village, 
Abhaipur Rampur, the facts may be stated thus :— 

Padam Singh, who with his son and grandson, constituted 
a joint Hindu family, mortgaged a village called Kamrahwa 
belonging tothe family to the plaintiffs. Two years later 
he sold the village to the defendant-appellant. In the present 
suit the plaintiffs seek to enforce the mortgage against the 
village. The defendant-appellant pleads that the mortgage 
is invalid as it was not made for family necessity. On an 
issue remitted to the lower appellate court, it has been found 
that there was no family necessity for the mortgage. The 
question for decision is, whether it is open tothe defendant- 
appellant to challenge the validity of the mortgage on the 
ground stated. None of the cases cited seems to me to 
be exactly in point. In Balgodind v. Narain Lal (°), a 
son in a joint family mortgaged his share in the family 
property. Subsequently the ‘son’s interest in the property 
was put up for sale in execution of a money decree 
obtained against him and was purchased by the father, the 
only other member of the joint family. It was.found that 
the father had no notice of the mortgage at the time of 


his purchase. Their Lordships of the Privy Council held — 


that the interest acquired by the father was sufficient to 
enable him to set up the invalidity of the mortgage. There 
is-a clear distinction between that case and the one before 


us. There the father who challenged the mortgage had. 


acquired the rights of the only other member of the family 
by a purchase which was open to no objection, for it is settled 
law that the undivided interest of a member of a joint family 
in the family property can be sold and the purchaser can, if 
necessary, work out his rights by partition. Moreover, the 
father had no notice of the mortgage. In the present case 
the question whether the defendant-appellant had notice 
of the mortgage at the date of his purchase, has not been 
gone into but apart from that it is to be noticed that he 
claims under a transfer which seems to be invalid forthe same 
reason that the mortgage to the plaintiffis invalid, 

The case of Bribast Lal v. Gopal Das (2), is also dis- 
tinguishable for the person who set’ up the invalidity of the 

(1) [1893] I. L. R, r5 All, 339. `- (2) [1908] A. W. N., 200, 
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mortgage inthat case was a person’ who had acquired ‘title 
by means of a transfer made by all the members of the 
family. He was in as good a position as the father in the 
case of Balpobind v. Narain Lal. In the case of Bhagirathi 
Misr v. Sheobhik (1), the plaintiff claimed title under a sale-of 
family property made by a father in a joint family and under 
a purchase at auction made in execution of a decree passed 
ona mortgage made by the father. The defendant claimed ` 
under a mortgage of the property made ‘by the son the only 
other member of the joint family. It seems to have been 
assumed that the sale and- mortgage made by the father 


were good, If that assumption was correct, the plaintiff was 
no, doubt entitled to a declaration that the mortgage made 


by the son was invalid. 


In the first and second cases, and in thethird also if the 
assumption made was correct, the persons who set up the 
invalidity of the mortgage claimed the property under a valid 
transfer. To use the words of their Lordships of the Privy 
Council they had acquired an interest in the property sufficient 
to enable them to challenge the mortgage. If the mortgages 
in question in these cases were absolutely void, there was no 
necessity to consider whether the persons who challenged 
them and who were in possession of the property had acquired 
a sufficient interest or not. A person in possession of property 


can always resist a claim against the property on the sround 


that no right or title has passed to the claimant or that an 


assignment to the claimant was made to defraud the person 


in possession or was illegal or void or opposed to public 
policy, but where an assignment is sufficient in law to pass 
title to the claimant and is only voidable at the instance’ of 
a third party, the person in possession cannot, as a rule, chal- 
lenge the validity of the assignment unless a trial of its 
validity is necessary for his protection against the claim of 
another person. If the mortgage to the plaintiffs in the 
present case was not void altogether but only voidable at the 
instance of the son and grandsons, it seems to me extremely 
doubtful whether the defendant-appellant claiming under a 
sale by the father alone which was apparently in itself void- 
able if not void, can set up the invalidity of the mortgage, 
(1) [1898] I. L. R., 70 AIL, 325. 
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The language used by their Lordships of the Privy Council 
in- the case of Balgobind v. Narain Lal, suggests that in their 
opinion the mortgage by theson was voidable only and not 
absolutely void. In that view it seems to me doubtful whether 
the defendant-appellant who claims under the father alone is 
entitled to set up the invalidity of the mortgage. He may pos- 
sibly be regarded as occupying a stronger position than that of 
a transferee from the father alone because he has held posses- 
sion of the property adversely to the whole family since 1888, 
I need not consider this point, for I feel bound to hold that 
the appeal should be allowed on another ground. The majority 
of the Full Bench in the case of Chandradeo Singh v. Mata 
Prasad ("), seem to have held that a father in a joint Hindu 
family governed by the Mitakshara, cannot execute a mort- 
gage of the joint family property except for family necessity 
or to meet an antecedent debt and that the mortgage is in any 
other circumstances invalid even in respect of the father’s share, 
I prefer the opinion of the minority in that case. The ques- 
tion is, I understand, being taken up to the Privy Council in 
another case. Meanwhile we are bound by the opinion of the 
majority, and in accordance therewith I feel bound to hold that 
the mortgage to the plaintiffs conferred no title upon them, 
If that is so, it follows that the defendant-appellant is entitled 
to resist the plaintiff's suit on the ground that the mortgage 
is invalid. For this reason I agree with the order proposed 
by the learned Chief Justice. 


BY THE CoURT.—The order of the Court is that the appeal 
is allowed, the decree of the lower appellate court is set aside, 
_ and thedecree of the court of first instance restored with 
costs, 

i - Appeal allowed, 
(1) [1909] I. L. R., 31 AIL, 176. 
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NAZIR AHMAD 
versus 
ABID ALI? 


Specific Relief: Act (I of 1877), section g—Decree—Possessory decree— 
Joinder of a claim for damages Question of title. 


A claim for damages ought not to be joined with a claim for recovery 
of possession under section 9 of the Specific Relief Act, inasmuch as the 
claim for damages necessarily puts in issue the plaintiff's title. 


A decree for possession under section 9 of the Specific Relief Act, and 
for damages is a bad decree, one liable to be set aside altogether, and 
not capable of being split up into two portions—{a) a valid decree for 
possession, and (4) a bad decree for damages. An appeal, if any, would 
lie from the whole of the decree and not from a part of it. 


SECOND APPEAL from a decree of Lala Achal Behari, 
Subordinate Judge of Banda, reversing a decree of Maulvi 
Muhammad Azim-ud-din, Munsif of Hamirpur, 


Suit for recovery of possession and for damages. The 
facts were briefly these :—During a temporary absence of the 
plaintiff the defendant took possession ofa portion of the 
plaintiff's land, demolished the constructions standing on it 
and raised some constructions of his own. Plaintiff sued for 
recovery of possession of the land, “ under section 9 of the 
Specific Relief Act,” and for Rs, 20 as damages on account 
of the demolition of his constructions, He set forth in the 
plaint that the land was owned and possessed by him ; that 
he wasin proprietary possession of it. The court of first 
instance decreed the claim for possession and for part da- 
mages, holding that the title set up by the defendant was 
not proved. The lower appellate court dismissed the suit. 
Plaintiff appealed. 


Muhammad Ishaq, for the appellant:—The decree of the 
lower appellate court is #/tra vires as no appeal lay to him, 
under section 9 of the Specific Relief Act, so far as the 
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decree for possession was concerned. The only part of the 
decree which was appealable was that awarding damages. 
The addition of a claim for damages did not take the suit 
out of the scope of section 9, Specific Relief Act. 


Kam Harakh Rai v. Sheodihal Joti, [1893] L L. Rọ, 15 AIL, 384. 
A different view wasno doubt taken in the case of 


Lachman v. Shambhu Narain, [1910] 7 A. L. J. R., 1078, F. B. 


-= But all that was decided there was that ifthe suit was based 
on title the relief under section 9, Specific Relief Act, could not 
be given. In the present caseit was specifically mentioned 
in the plaint that the claim for possession was made 
under section g; the courts could deal with the case, there- 
fore, only under that section. If a claim for dathages could 
not be joined with a suit under section 9, the proper course 
for the court of first instance should have been to strike out 
and reject the claim for damages on that ground. The mere 
fact thata claim for damages was joined would not convert 
a suit, expressly under section 9, into a title suit. 


Sarat Chandra Chaudhri (for J. N. Chaudri), for the res- 
pondent :—Section 9 of the Specific Relief Act isa very special 
section and gives a special and summary relief. No other claim 

.can be joined in a suit under that section. Therefore, if the 
plaintiff goes further than claiming recovery of possession 
and seeks damages as-well, he by his own act invites the 
court to decide a question of title. For, in deciding whether 
damages should be given the court has to decide whether the 
plaintiff has title. In such a case the plaintiff really, though 
indirectly, sues for the determination of a question of title ; and 
it is immaterial that he mentions section 9 of the Specific 
Relief Act in his plaint. It is the relief claimed that determines 


the true character of the suit. The suit is virtually a title-suit. 


and outside the jurisdiction of section 9. The decree was, 
therefore, appealable. I rely on the ruling in7 A. L.J. R. 
(cited above) and on the case of 


Tilak Chandra v, Fatik Chandra, [1890] I. L. R, 25 Cal., 803, at 
p. 805, 
which is on all fours with the present case. 


CIVIL. 


IQII 





Nazir Ahmad 


v. 
Abid Ali. 


AQUI. 


Nazir Ahmad 
v. 
Abid Ali. 


Piggott, J. 


912 HIGH -COURT. [A.L J.R. 


Muhammad Ishag,in reply. The plaintiff was mistaken as 
to the scope of section 9, but the mere fact of his claiming 
damages did not make the suit a title-suit. He did not call 
into his aid any fact based on title, so far as his claim for 
the recovery of the property was concerned. As was pointed 
out in the casein I. L. R., 25 Cal., the remedy of the defendant 
was by an application in revision and not by an appeal. 


The following judgment was delivered by 


` PIGGOTT, J.—In this case the plaintiff sued for recovery 
of possession in respect of a certain plot of land and for 
damages. The first court decréed the claim for possession 
and half the claim for damages. On first appeal the learned 
Subordinate Judge of Banda has found against the plaintiff 
on the facts and bas dismissed the suit altogether, The point 
taken in second appeal is that the claim for possession was 
brought expressly under section g of the Specific Relief Act, 
that no appeal lies from a decree under that section, and 
that the lower appellate court, though competent to set aside 
the decree for damages, could not interfere with decree for 
possession. These pleas are supported by the authority of 
a decision of this Court in Ram Harakh Raiv. Sheodthal Joti 
(1), and it cannot be denied that if that decision is sound law 
and I am bound to follow it, the present appeal must be 
decreed to the extent involved in the plea set forth above. 
If I thought it necessary tothe determination of this appeal, 
I should feel bound to discuss the question of the change 
in the law manifested by a comparison between the wording 
of section 96 of the Civil Procedure Code, Act V of 1908, and 
that of section 540 of the former Code of 1882. An appeal 
now lies from “every decree” (save where otherwise ex- 
pressly provided), and not from “ the decrees or from any part 
of the decrees ” ; the question is whether under the law as it 
now stands, itis possible to hold that a single decree can 
be broken up into two parts against one of which an appeal 
lies but not against the other. 


Apart from this, however, I think this appeal fails with 
reference to the particular questions involved. In Sheo 
Kumar v. Narain Das (*#),this Court held that a claim for 

(1) [1893] I. L. R, 15 All, 384. 
(2) [1902] I. L. R., 24 All, Sor. 
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damages. ought not to .be joined with a claim for recovery 
of possession under section ọ of the Specific Relief Act, the 
‘point being that the claim for damages necessarily puts in 
issue the plaintiffs title. In Lachman v. Shambhu Narain 
and others (1), a Full Bench of this Court reconsidered the 
older decision -in Ram Harakh Rai v. Sheodthal Jott, and, 
so dissented from it that I think it can ne longer be treated 
as an authority on any point. Reference was also made to 
a Madras case, Ramasami Chetti v. Paraman Chetti (3), the 
principles involved in which seem to me very much against 
the present appellant curiously enough, the reported case 
most directly in point is- one which, to some extent, cuts 
both ways. In Tilak Chandra Das v. Fatik Chandra Das 
(8), the first court had decreed a suit precisely like the 
present one for recovery of possession under section 9 of 
the Specific Relief Act, and for damages, The Calcutta High 
Court’ took up the case in revision, and it is certainly 
—arguable that this implies an opinion that an appeal could 
not have Been brought, at any rate against the whole decree, 
On the other hand, the learned Judges were quite clear that 
the whole suitas brought was bad, because damages could 
not be claimed in a suit for recovery of possession under 
section 9 of the Specific Relief Act. They set aside the 
entire decree and’ ordered that if the plaintiff elected to 
proceed with the suit as. brought, he should be put to proof 
of his title, suggesting at the same time that the ‘plaintiff 

might perhaps be allowed to sue for recovery of possession 
only upon ‘an amended plaint. 


¢ 


Now, in.the present case the plaintiff pleaded his title in 
first paragraph of his plaint, and he put his title in issue by 
claiming damages, The cases above cited are clear authority 
‘for the proposition that no decree for possession under section 
9 of the Specific Relief Act could legally be given on the 
plaint as brought. According to the Calcutta case the first 
court was bound either fo put the plaintiff to proof of his 
title, or to return the plaint for amendment. The decree as 
passed says- nothing about section g of the Specific Relief 

(1)[1910] 7A. L. J. R., 1078. 
(2) [1901] I. .L. R., 25 Mad., 448. 
(3) [1898] I. L. R., 25 Cal., 803. 
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Act, but simply decrees the plaintiffs possession and damages, 
It is quite true that a consideration of the judgment shows 
that the learned Munsif conceived himself to be dealing. 
with a claim for recovery of possession under the Specific 
Relief Act, and intended to decree the claim on that basis. 
The fact remains that a decree for possession under section 
9 of the Specific: Relief Act and for damages is a bad decree, 
one liable tobe set aside altogether and not capable of 
being split up in two —portions—‘a) a valid decree for posses- 


- sion as above, and (4) a bad decree for damages, For all these 


reasons I hold that the learned Subordinate Judge had juris- 
diction to entertain the appeal as it stood, as an appeal 


„against the entire decree, and that his order dismissing 


the suit was-right and not liable to interference on second 
appeal. I dismiss this appeal with costs. 


B. K. M. Appeal dismissed, 


LACH RAM RAO AND ANOTHER z 
Versus 


JANGI RAI AND ANOTHER*. 


Limitation Act (1X of 1908), Schedule I, articles 32, 120—Perversion of 


land to other uses—Suit for removal of structures erected by mortgagee 
of occupancy tenant—Injunction and Limitation. 


A suit brought in 1910 for removal of structures erected in 1900 by 
mortgagees of an occupancy holding, who had a right to use the land for 
certain specific purposes is governed as to limitition by article 32 of 
Schedule I of the Limitation Act as being a perversion of it to other uses 
or at all events by article 120 as being a suit for an injunction. 

SECOND APPEAL from a decree of Pandit Sri Lal, District 
Judge of Ghazipur, reversing a decree of Babu Govind Prasad, 
Munsif of Saidpur. 

Suit for a perpetual injunction for the removal of certain 
constructions. 

o S, A No. 207 of 1911, 
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The facts were briefly these:—The.plaintiff was the zamin- 
dar and the defendants were the mortgagees of occupancy 
rights of certain occupancy tenants. The plaintiff sued for 
the removal of a thatch, a sugar-cane press and some cattle- 
troughs on the allegation that the defendants had constructed 
them on the holding about ten years ago, without the consent 
of the’ zamindar; and for restraining the defendants from 
repeating their acts. The defendants contended, inter alia, 
that the constructions were 16 years old and that the suit was, 
therefore, barred by 12 years’ limitation. The Munsif found the 
constructions to be 10 years old and helid that the suit was not 
barred by limitation ; but he dismissed the suit on the ground 
that .the constructions were of the nature of improvements 
which tenants could lawfully make without the consent of the 
zamindar. The District Judge held that the defendants were 
not the tenants, but only sub-tenants, of the plaintiff, and 
could not, under the law, make any improvements without 
his consent, He, therefore, decreed the suit. 


The defendants appealed to the High Court. 


S. C Banerji, for the appellants :—The suit is barred 
by limitation. The period of limitation for the suit is not 
12 years, The suit is virtually one for an‘injunction; it is 
within the contemplation of section 65 of the Tenancy Act 
if the defendants be regarded as the tenants of the plaintiff. 
In that case the limitation prescribed by the Tenancy Act 
is one year from the date of the acts complained of. If the 
defendants be deemed not to be the tenants of the plaintiff, 
and the suit be regarded as having been properly instituted. 
in the Civil Court, then the limitation will be governed either 
by Article 32 or by Article 120 of the Limitation Act; and, 
in either case, the suitis beyond time. The plaintiff alleges the 
date of his cause of action to be that of the final refusal of 
the defendants to demolish the constructions ; this is entirely 
wrong. The plaintiff admits that the constructions were 
made 10 years ago; he does not say when he learnt of them 
for the first time ; it was his duty to do so under Order 7, 
Rule 6 of the Code of Civil Procedure ; it will, therefore, be 
deemed that he had knowledge at the time when the construc. 
tions were made, i 
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The following cases are applicable :— 


Gangadhar and another. v. Zahurriya and another, [1886] I. L. Ry 
8 All., 446. 


Jai Kishen and others v. Ram Lal, [1898] I. L. R., 20 All., 519. 
Wastran and another v. Babu Lal, [1904] I. L. R., 26 AIL, 391. 


Gulgari Lal, for the respondents :—The plea of limitation, 
as now raised by the appellants, was not raised in the courts 
below ; there they pleaded 12 years’ limitation on the ground 
that the constructions were 16 years old. For a proper deter- 
mination of the point as now raised, it will be necessary to 
take further evidence as to when the plaintiff came to know 
of the constructions. For, both under Article 32 and Article 
120, the period will begin to run from the date of such know- 
ledge. There is no evidence and no finding on this point. 
A plea of limitation, the determination of which involves on. 
new issues of fact for which there are no materials on the 
record, should not. be allowed to be raised for the first time in 
Second Appeal. | 


Mahabir Tewari v. Jhangur, [1887] 7 A. W. N., 213. 
Atma Ram v. Sardar Kuar, [1884] 4 A. W. N., 327. 


The following judgment of the Court was delivered by 


PIGGOTT, J.—It has been found in this case that the plain- 
tiffs-respondents are the proprietors of certain land of which 
the defendants-appellants are in possession as mortgagees 
of certain occupancy tenants. According to the plaint it was 
about the year 1900, that the defendants, having obtained 
possession of the occupancy holding, proceeded to set up 
thereon the structures, for the removal of which the present 
suit is brought. The one point now taken before me is whe- 
ther or not the suit is barred by time. In view of the pro- 
visions of section 3 of the Limitation Act, No. IX of 1908, 
I am bound to entertain this plea, although it was not taken, 
at least in the particular form in which it is now taken before 
me, in the courts below, namely, whether, as a matter of fact, 
the plaint discloses a cause of action upon which no suit can 
now be brought by reason of the law of limitation. The 
plaint as it stands is unquestionably based on a mistaken 
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view of the law of limitation applicable to this class of 
suits. The plaintiff says that the structures were set up in 
1909, but the cause of action accrued on the sth of June, 
1910, because on that date the defendants definitely refused 
to accede to,a request made to them by the plaintiff that 
they should. remove the said structures. This involves a 
proposition of law which is obviously erroneous, and which 
it has not been attempted to support by argument in this 
Court. The suit is virtually one for an injunction. I have 
no doubt in my own mind that the period of limitation appli- 
cable is that laid down by article 32 of what is now the first 
schedule of the Indian Limitation Act, No. IX of 1908. The 
defendants are persons who have a right to use certain 
land of the plaintiffs for specific purpose; the case for the 
plaintiffs is that they have perverted it to other purposes, 
The plaintiffs were bound to sue within two years of the 
time when the perversion first became known to them, or to 
their predecessors in title.. Authority for this view is to 
be found in Ganga Dhar and another v. Zahurriya and 
another (1) and Jaikishan and others v. Ram Lal(?). The 
point seems to me perfectly clear; but I may add that if 
article 32 be not applicable, it is clear that article 120 must 
lie. The latter article was applied to a suit for an injunction 
in the case of Wastran and another v. Babu Lal (3), Now the 
only point which has been seriously argued before me is that 
this plea of limitation either should not be allowed to be 
raised at all at this stage, or at any rate should not be 
allowed to prevail in the absence of a specific finding as to 
the time when the existence of the constructions in question 
“came to the knowledge of the plaintiffs or of their predeces- 
sors-in-title. In my opinion this issue does not really arise 
on the pleadings. It was for the plaintiffs in the first instance, 
if they intended to save limitation by showing that the 
constructions complained of remained in existence and in 
regular use for years without coming to the knowledge of 
the proprietors of the.land on which they stood, to have said 
so definitely in the plaint, and to have put forward the date 
on which the existence of the said structures became known 
` (1) [1886] I. L. R., 8 All., 446. (2) ` [1898] L L. R., 20 All, 529. 
(3) [r904] I. L. R., 26 AN., 391. 
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to the proprietors as the date of the origin of their cause of 
action. So far from doing this, they stated in paragraph 
3 of the plaint, asa matter of personal knowledge, that ne 
structures in question were made “about ten years ago.” 
It seems to me that there was no room on th: pleadings for 
an issue as tothe time when the existence of these structures 
came to the knowledge of the plaintiffs. I hold that the 
plaint as it stands discloses a time-barred cause of action, I 
accordingly set aside the decree of the lower appellate court 
and restore that of the court of first instance. The defend- 
ants-appellants will get their costs throughout. 


B. K. M. Appeal allowed. 


RUSTAM ALI KHAN AND OTHERS 
Versus l 
GAURA.* 
Registration Act (XVI of 1908), section 49— Mortgage—Compromise in 
course of mutation proceedings—Registration. 

Where the law requires a registered instrument in order to the 
effecting of a-certain transfer of property by way of sale, mortgage, 
exchange or gift, such transfer can only be effected by registered instru- 
ment or by decree of a competent court. 


Where in a dispute between the plaintiff and her two sisters for 
mutation of names in the Revenue Court, a compromise was entered into 
whereunder they were ordered to be recorded proprietors of the property 
in dispute in equal shares, 4e/d that the order of the Revenue Court did 
not confer title and the petition of compromise was not admissible in evi- 
dence under section 49 of the Indian ‘Registration Act. 


First APPEAL from an order of E. E. P. Rose, Esq, 
Additional Judge of Jaunpur, | 

Suit for a declaration. The court of first instance dis- 
missed the suit. ~~ “eS 


The lower appellate court reversed the decree and remand- 
ed the suit. . 
°F, A. F. O. No. 20 of 1911. 
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` Defendant appealed. 
S. A. Haidar, for the appellants. 
Muhammad Ishaq Khan, for the respondent. 
n, The judgment of the Court was delivered by 


PIGGOTT, J.—In this case Rustam Ali Khan, the principal 
defendant-appellant, took a mortgage of a half share in a 
certain house from one Musammat Mahtabo, and eventually 
brought the said half-share to sale in execution of his decree. 
The plaintiff, Musammat Gaura, is own sister of Musammat 
Mahtabo; she sues for adeclaration that the entire house is 
her property, and that no part of it is liable to be sold in 
execution of the decree obtained by Rustam Ali Khan on 
his mortgage. The plaintiffs case is that the house in suit did 
not form part of the estate of her late father, as inherited 
by her sister Mahtabo and Shitabo; she says that, on the 
contrary, this house had been sold by her father in his life- 
time to one Sheo Ghulam, and purchased from Sheo Ghulam 
by the plaintiff herself. The learned Munsif who tried the 
suit-in the first instance fixed four issues; and it may perhaps 
save the parties trouble hereafter if we take occasion to 
remark in this place that the issues so fixed hardly seem to 
cover the whole ground, They take no -account of the pleas 
raised in the fifth paragraph of the written statement filed by 
Rustam Ali Khan, to the effect that he took his mortgage of 
‘half the house from Musammat Mahtabo in good faith, with 
the knowledge of the plaintiff, and under such circumstances 
as would justify a finding that the plaintiff -was allowing her 
sister, Mahtabo, to appear as the ostensible owner of half-the 
house. Of the issues fixed by him, however, the learned 
Munsif decided one only, the fourth, which referred to certain 


proceedings in mutation before a Revenue Court which - 


followed on the death of the plaintiffs father. There was a 
dispute at that time between the plaintiff and her two sisters, 
and this dispute came before the Revenue Courts in con- 
nection with the question of the entries to be made in the 
Revenue registers consequent on the death of the father of 
these ‘ladies. The plaintiff and her sisters filed before Re- 
venue: Court a petition of compromise, in which they explain 
‘how they have settled the differences between them in reference 
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to the estate left by their father. Itis not denied that this 
petition deals:with matters beyond the scope of the Revenue 


= Court’s inquiry; the order actually passed by that court 


referred only to a certain plot of land Bs. 0-I-19 in area, and 
as to this it directed simply that the names of the plaintiff 
(Musammat Gaura) and her sisters Mahtabo and Shitabo, 
and should be recorded in the Revenue registers as proprietors 
of this plot in equal shares. The learned Munsif held in 
effect that this petition of compromise operated to confer upon 
the three ladies concerned a proprietary right to the extent 
of one-third each in the house in suit; that the plaintiff was 
bound by its terms, which were capable of being enforced as 
they stood, on the strength of the petition itself and of the 
order passed upon it by the Revenue Court; and that conse- 
quently it was not necessary to determine the issue whether. 
the entire house had or had not passed to the plaintiff by 
purchase from Sheo Ghulam. On appeal from decree which. 
followed on this finding the learned Additional Judge points 
out that the petition of compromise relates admittedly to. 
immoveable property of a value exceeding Rs, 100 ; that title 
in such property could only pass by registered deed or by 
decree of a competent court ; that it did not appear from the 
facts as laid before him that the order in mutation passed by 
the Revenue Court referred to the house now in suit at all, 
and that in any case the petition and the order of the Revenue 
Court therein could not between them operate so as to transfer 
proprietary title in the house from the plaintiff to any other, 
person. He therefore set aside the decree of the first court and 
remanded the case for trial with reference to the remaining 
issues fixed and to the pleadings of the parties, The defen- 
dants come to us in appeal against this order of remand; 
which, however, seems to be clearly right, Where the law 
requires a registered instrument in order to the effecting ofa 
certain transfer of property by way of sale, mortgage, exchange 
or gift, such transfer can only be effected by registered instru- 
ment or by decree of a competent court. In none of the 
numerous rulings to which we were referred, will anything . 
be found to contradict this proposition of law. On the 
contrary, the principle involved appears distinctly in the 
ruling of their Lordships of the Privy Council in Pranal Anni 
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v. Lakshiin Anni and others (1) and in the judgment ofthis 
Court in Raghubans Mani Singh and others v. Mahabir Singh 
and others (2), where the decree of a competent court made 
good what would otherwise have been a defective title. Cases 
in which the weakness of an unregistered petition of compro- 
mise, not incorporated in any decree or order. by a competent 
court; to confer title, are numerous. We may refer to (1) Kashi 
Kunbt and another v, Sumer Kunbi and another(8) ; (2) Biraj 
Mohini Dasee v. Kedar Nath Karmakar (*); (3) Muthayya v, 
Venkataratnam and another (5), and (4) Sadar-ud-din Ahmad 
and others v. Chajju and others (8), This last is particularly 
in point because dealing with a compromise filed in a muta- 
tion ‘case. 

It was contended in argument before us that the plot 
of land referred to in the mutation order of the Revenue 
Court was identically the same property under a different 
description as the.“house” which forms the subject-matter of 
the present suit. The point is. by no means clear on the 
evidence as it stands; but it is not material for the determina- 
tion of this appeal, because the order of the Revenue Court 
in mutation could not in any case operate so as to confer 
title. The fact is, the learned Munsif would seem to have tried 
to find a short cut to the decision of this case, by adopting a 
view of the law and the facts which was not put forward by 
either of the parties to. the case. He says in effect that 
Musammat Gaura may have been full owner of the entire 
house in suit in her father’s life-time; but that after her father’s 
death she conveyed a one-third share in this house to each 
of her sisters, and this conveyance he holds to have been at 
once effected and proved by the petition of compromise and 
the order in mutation passed thereon by'the Revenue Court. 
This is not a correct view of the law ; and if the petition of 


compromise was tendered in evidence as a title-deed, that is - 


to say, as a document by which transfer of ownership was 
effected between Musammat Gaura and her sisters, it was not 
admissible in evidence by reason of section 49 of the Indian 
Registration (Act III of 1877). It would not appear, however, 
(1) [1899] I. L. R., 22 Mad., 508. (2) [r905] L L. R, 28 All, 78. 
(3) - [1910] I. L. R., 32 All., 206. (4) [1908] I. L. R., 35 Cal., roro. 
(5) [igor] I. L. R, 25 Mad., 553. (6) [1908] I. L. R, 31 All, 13. 
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from a perusal ‘of the pleadings that the case thus made out ` 


by the learned Munsif was the case set up by the defendant 
Rustam Ali Khan. The defendant’s case is that there was 
never any real transfer of ownership from the plaintiffs father 
to Sheo Ghulam, or from the latter to the plaintiff; that the 
house in suit formed part of the estate of the plaintiff’s father 
at the time of his death, and was treated as such by the three 
daughters when they settled their differences by the compro- 
mise in the mutation case. As bearing upon the issues thus 
raised, the. proceedings before the Revenue Courts, including 
the petition of compromise and the orders passed by the court, 
are undoubtedly admissible in evidence, and must be taken 
into account for what they may be worth in deciding those 
issues. 


The essential iSsues in the case still remain to be. tried, - 


and the learned District Judge was clearly right in remanding 
the case to the first court forthe purpose. We dismiss this. 
appeal with costs, 


Appeal dismissed, 


SHEO DAYAL AND ANOTHER 
VET SUS 
JAGAR NATH AND ANOTHER” 


Cause of action — Pleadings —Practice—Plea not tikenin the lower appellate 
court—FTindu Law-—Mitakshara—/Joint family property—Morteage by 
father—Sons not madepparties to suit for foreclosure—Surt for redemp- 
tion. 


Where a plea goes to the very root of the case involving as it does a 
plea that the plaint does not disclose a cause of action, /e/d, that the plea 
may be raised in second appeal, though it was not raised in the lower 
appellate court. Zhe Secretary of State for India in Council v. Sukhdeo, 
I. L. R, 21 AlL, 341, applied. 


Where property belonging to a joint Hindu family governed by the 
Mitakshara has passed out of the family, whether by private sale in satis- 
faction of or by an auction sale in execution of a mortgage decree, or 


? S. A. No. 1109 of 1910. 


‘`N 
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by virtue of a decres absolute for foreclosure, the sons in such a family are 
bound by virtue of their liability to pay their father’s debt not tainted 
with immorality, so that they cannot sue to set aside an alienation which 
has become final, except on some ground which would relieve them from 
liability to. pay the debt which ia the consideration f r the sale, and they 
cannot succeed on the sole ground that they’ were not made parties to 


the ‘suit on the mortgage. Balwant Singh v. Aman Singh, I. L. R., 33 
All, 7, and Kehri Singh v. Chunilal, A. L. J. R., 216, followed. 


Ram Prasad v. Ram Mohan, I. L. R. 30 All., 256, not followed. 


SECOND APPEAL from a decree of H. E. Holme, Esq., 
District Judge of Jhansi, confirming a decree of Babu Girdhari 
Lal, Subordinate Judge of Jhansi. 


Suit for redemption. Courts below decreed the suit. 
Defendants appealed. by 


Sarat Chandra Chaudhri (for J. N. Chaudri), for the 
appellants, 


S. C. Banerji (with him Sundar Lal), for the respondents. 
The judgment of the Court was delivered by 


PIGGOTT, J.—The plaintiffs in this case are the sons of one 
Hanuman, who in the year 1893, executed in his own name a 
mortgage by conditional sale of certain property, the stipulated 
period for repayment being 4 years. That period, having 
expired, the mortgagee instituted a suit in 1897, making 
Hanuman alone a party to the suit. There wasa preliminary 
decree on the 29th of November, 1897, and a decree absolute 
for foreclosure on the 13th of July, 1898. The plaintiffs in 
the present case sue to redeem, upon the allegations that 
they were living jointly with their father, ‘that the property 
mortgaged was facta property, and that the mortgagee 
failed to implead them in his suit for foreclosure, although he 
knew of their existence and their interests in the mortgaged 
property. The courts below having decreed the claim, the 
first and principal point taken before us in second appeal is 
that the plaintiffs are not entitled to any decree upon the facts 
set forth in the plaint.” We have had to consider whether we 
ought to allow this plea in view of the fact that it was not 
taken before the lower appellate court. We find in the 
written statement a general plea that the plaintiffs had no 
right to redeem the mortgage. We find that the plea is one 
which goes to the very root of the case, being, as we have 
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said above, a plea that on the facts as stated in the plaint 
the plaintiffs have no right to the relief claimed. Following 
the principle of the ruling of this Court in the case of the 
Secretary of State for India v. Sukhdeo ('), we think that we 
ought to allow this plea to be taken. We are further of opinion 
that it is a plea which must prevail. There is one case of a 
Division Bench of this Court, namely, Raz Prasad v. Man 
Mohan (*), which is in favour of the respondents. It has been 
pointed out, however, in two subsequent cases, namely, Bal- 
want Singh v. Aman Singh (3) and Kehri Singh v. Chunnti 
Lal (*), that the decision in Ram Prasad v. Ram Mohan is 
not really to be reconciled with the principle underlying the 
Full Bench case—Debi Singh v, Jia Ram (3), which is the 
standard authority’of this Court on this question. The pro- 
perty having passed out-of the family, whether by private 
sale in satisfaction of an antecedent debt, or by an auction 
sale in execution of a mortgage decree, or by virtue ofa 
decree absolute for foreclosure, the sons of a Hindu father 
whose property has thus passed out of the family are bound 
by virtue of their liability to pay their father’s debt not taint- 
ed with immorality so that they cannot sue to set aside an 
alienation which has thus become final, except on some 
ground which would relieve them from the liability to pay 
the debt which is the consideration for the sale. On the 
authorities, as they now stand, it appears that the case of 
Rau Prasad v. Ram Mohan, has been so dissented from that 
we are not bound by it, and it can no longer be accepted as 
good law. This appeal must prevail, We set aside the 
decrees of the courts below and dismiss the plaintiff's suit 
with costs, | l 


Appeal alowed, 


(1) [1899] I. L. R., 21 All » 341. 
(2) [1908] I. L. R., 30 AIL, 256, 
(3) [1910] I. L. R, 33 AL, 7. 
(4) [1911] 8 A. L. J. R., 216. 

(5) [1902] I. L. R., 25 All., 214. 
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MANIK RAI AND OTHERS 
VETSUS 


KING-EMPEROR.*. 


Criminal Procedure Code (Aci V of 1898', section 106 — Security for good 
behaviour—Offences involving a breach of the peace, meaning of— 
Removing land-mark—Indian Penal Code (Act XLV of 1860), 
Section 434. 

The object of section 106 of the Code of Criminal Procedure is to 
prevent breaches of peace taking place and not merely to follow up 
breaches of the peace, which have taken place. 

The word ‘involve’ connotes the inclusion not only of a necessary 
but also of a probable feature, circumstance, antecedent condition or 
consequence. 

Where the offence is such an offence that it is, as a matter of 
experience, often followed by breaches of the peace, and if the evidence 
that the accused are prepared to accompany the removal of the land- 
mark by a breach of the peace and are prevented from doing so by 
the other party running away, the offence is one which comes within the 
terms used in section 106 of the Code of Criminal Procedure. 

Baidyanath w. Nibaran Chunder, I. L. R. 30 Cal., 93 ; Arun v. King- 
Emperor, 1. L-R., 30 Cal., 366; Ray Narain v. Bhagabat, J. L. R., 35 Cal., 
315; Muthiah Chetti v. Emperor, I. L. R., 29 Mad, 190, dissented 
from, . 

CRIMINAL, REFERENCE made by Pandit Pitambar Joshi, 


‘Officiating Sessions Judge of Ghazipur. 
Haribans Sahat, for the accused. 
The following judgment was delivered by 


KNOX, J.—The accused have been convicted of an 
~offence under section 434, I. P. C., and they have been senten- 
ced to pay a fine of Rs. 25 each. They have also been ordered 
under section 106 of the Code of Criminal Procedure to 
execute a bond for keeping the peace for one year. The case 
has been sent up.by the Court of Sessions, Ghazipur, with a 
recommendation that that portion of the order, which was 
made under section 106 of the Code of Criminal Procedure, 
be set aside. In support of this reference my attention has 
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been called to several rulings, namely, Daidpa Nath Majum- 
dar v. Nibaran Chunder Gope (1), Arun Samanta v. Emperor 
(2), Raj Narain Roy v. Bhagabat Chunder Nandi(*), Karuppana 
Pillai v. Emperor (+) That the offence of removing a 
Jand-mark is in several districts in these provinces too 
often followed by serious riots and loss of life, is a matter of 
common experience. I do not say that in every case in which 
a land-mark is removed, the offences of grievous hurt, e¢ cetera, 
necessarily follow. But if the offence is such an offence 
that itis as a matter of experience, often followed by breaches 
of the peace, and if the evidence shows, as in this case it 
does that the accused were prepared to accompany the 
removal of the land-mark by a breach of the peace and were 
only prevented from doing so by the other side running away. 
I am of opinion that the offenceis one which comes within 
the terms used in section 106 of the Code of Criminal Pro- 
cedure “ offence involving a breach of the peace.” The 
word “involve” in my opinion connotes the inclusion riot 
only of a necessary but also of a probable feature, circum- 
stance, antecedent condition or consequence. I notice in the 
Calcutta cases that the word “necessarily ” is inserted by 
learned Judges between the word “offence” and the word 
“involving.” This is not the view taken by this Court. The 


‘object of the section, as we understand it, is to prevent 


breaches of peace taking place and not merely to follow up 
breaches of the peace which have taken place. The Madras 
Court considers that the words “ involving breach of the 
peace” in this section require that breach of peace should be 
an ingredient of the offence proved, and that before that 
section is put in force, there must be a finding that a breach, 
of peace has occurred. This again is not the view taken by 
this Court. With every respect for the learned Judges, who 
decided the above cases, I prefer to follow the rulings of this 


Court. I see no reason for interfering and direct that the 


record be returned. 5 


r 


| Record returned. 
(1) [1902] I. L. R., 30 Cal., 93. 
(2) [1902] I. L. R., 30 Cal., 366. 
(3) [1908] I. L. R., 35 Cal, 315. 
(4) [1905] I. L. R.; 29 Mad., 190, 
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RAM PRASAD AND ANOTHER 
' i VEFSUS 


KING-EMPEROR.* 


Penal Code (Act XLV of 1860), section 297—Trespass on burial ps ound— 
Ploughing up burial ground—Joint owner. 

A joint owner of land whọ enters upon the land with the intention or 
knowledge that he was about to do an act which was wrongful to his fellow 
owners does commit trespass. 

Hence, where a joint owner of property entered a grove for the pur- 
pose of demarcating his share and in doing so dug upcertain groves and 
exposed the bones of the persons buried in spite of the remonstrances of 
the relations of the buried persons, Ae/d he was liable to be convicted of 
offence under section 297 of the Penal ‘Code. 


Qneen-E impress v. Subhan, 1. L. R., 18 All., 395, followed. 


CRIMINAL REVISION against the „order of B. LINDSAY, 
Esq., Additional Sessions Judge of. Meernt. 


A. H C. Hamilton, for the applicants. 
A. E. Ryves (Government Advocate), for the Crown. 


a 


The judgment of the Court was delivered by 

KNOX, J.—Ram Prasad and Bhagwan Das, who have been 
convicted of an offence under section 297, Indian Penal Code, 
and have been fined under that section, and in addition were 


bound over to keep the peace under section 106 of the Code - 


of Criminal Procedure, have put in a petition of revision and 
ask this Court to revise the conviction and sentence on the 
- ground that the facts do not constitute an offence under section 
297, Indian Penal Code. The second plea contained in the 
petition of revision was not pressed. The facts found are that 
the accused went to a grove ‘in Sindhauli to demarcate a 
certain share in the grove which had been purchased by the 
petitioner, Ram Prasad, a Bania, who has acquired a share in 
the village of Sindhauli. In the course of the demarcation the 
petitioner had dug up certain groves, which were in this Bagh, 
and exposed the bones of the persons buried there, in spite 
° Cr. Rev. No. 198 of 1911, ` 
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of the remonstrances of the relations of the persons buried. 
The persons buried were Syeds,’ residents of the village of 
Sindhauli. There is nothing to show that the particular 
portion in this grove had been either by act of court or act 
of private parties set apart and allotted to Ram Prasad as 
the particular share of the grove to which he individually was 
entitled. We mention this to show that the question has not 
risen before us in this case as to what rights, if any, the resi- 
dents in the village whohave been in the habit of burying 
their dead in the grove may or may not have acquired even as 
against the proprietor of the portion of the land in which the 
grove lies. The argument before us has taken the line that 
Ram Prasad, the petitioner (and Bhagwan Das, his servant), 


being a joint owner in this grove, had not even ‘on the facts 


proved, committed any trespass on the land in question. We 
have heard all that the learned Counsel! could urge on behalf 
of the petitioners. No precedent was cited to us in support 
of the contention that a person who enters upon land belong- 
ing to himself with the intention of doing a wrongful act to 
joint owner does not commit trespass. We know of no 
authority which carries the case so far as this, It appears 
to us that a joint owner of land whoenters upon the land 
with the intention or knowledgé that he was about to do an 
act which was wrongful to his fellow-owners, does commit 
trespass. Weare notin any way concerned with what ts 
known ‘in the Penal Code asa criminal trespass. That is a 
separate form of trespass which has its own express definition. 
One of the Judges of this Bench had to consider the case on a 
previous occasion, namely, Queen- Empress v. Subhan and others 
(1), in which a person went upon a property with the knowledge 
of the owner and apparently with his wish that certain groves 
should be ploughed. The case is, of course, not-exactly in 
point, but it was there held that trespass could be committed 
on the land entered upon with the knowledge and consent _ 
of the owner. We find no reason to interfere with the view 
taken by the learned Judge of the court below, and we 
dismiss this petition. 


: ` Application rejected, ° 
(1) [1896] I. L. Rọ, 18 All, 395. 


VOL. VIIL] | HIGH COURT. 929 
í 
JANAN 
OED VEISUS 
af d. NARAIN DAS.* 


Provincial Small Cause Courts Act (IX of 1887), section 25— Revision 
“Error of procedure—Substantial justice—Practice—Arbit ation— 
| Refusing to give evidence, meaning. of—Code of Civil Procedure 

(Vof 1908), Schedule Il, section ? (2), : 

It is not the practice of the High Court under section 25 of the 
Provincial Small Cause Courts Act to interfere merely for the purpose 
of correcting procedure where substantial justice has been done. 

-The words refusing to give their evidence” in Schedule II, paragraph 
7. (2) of the Code of Civil Procedure, are intended to refer to the case of 
a person who refuses to give evidence when placed on oath and required 
_ tò answer questions put to him. A person, therefore who elects not to 

produce any evidence cannot be said to refusé to give evidence within 

the meaning: of the enactment, . es i a i 

CIVIL REVISION against the order of H . Lomas, Esq., Judge 

of the Court of Small Causes, Dehra Dun. i 

Motilal Nehru, for the applicant, 


| , Ja Stmeon, for the opposite party. ; 
-The following judgment was delivered- by 


CHAMIER, J.—This is an application for revision of an 
order of the Couit of Small Causes at Dehra Dun, rejecting 
an application for restoration of a case which had been struck 
‘Off in the following circumstances :— The plaintiff sued the 
défendant for her wages and the case was referred to arbitra- 
-tion.- On the date fixed by the arbitrator, the plaintiff appeared 
but declined either to give evidence herself or to produce 
' witnesses. Thereupon the arbitrator reported the case to the 
‘court and the court issued notice to the plaintiff to show cause 
why the suit ‘should not be dismissed. The plaintiff failed to 
' show’cause and the suit -was dismissed. She then applied 
to have the dismissal set aside, but her application was re. 
jected. It is against the order rejecting that application 
that the present application te this Court is directed. It js 
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argued that the case is covered by paragraph 7 (2) of Sche- 
dule II of the Code of Civil Procedure. It appears to me 


that the enactment referred to does not apply to the present 


case at all. It provides that “ persons not attending in ac- 
cordance with such process or making any other default, 
or refusing to give their evidence, or guilty of any contempt 
to the arbitrator during the investigation of the matters 
referred, shall be subject to the like disadvantages, penalties, 
and punishments, by order of the court on the representation 
of the arbitrator, as they would incur for the like offences 
in suits tried before the court.” It is suggested that the 
words “refusing to give their evidence” apply to the present 
case. But it seems to me quite clear that these words are 
intended to refer the case of a person who refuses to give 
evidence when placed on oath and required to answer ques- 
tions put to him. A party is at liberty to produce evidence 
or not as he pleases. If, as in the present case, he elects not 
to produce any evidence, he cannot be said to refuse to 
give evidence within the meaning of the enactment referred - 
to. Whenthe arbitrator found that the plaintiff declined 
to give any evidence, he should have proceeded to dispose 
of the matter referred to him. The burden of proof being 
on the plaintiff, his award would presumably have been 
against her, and the court would then have dismissed the 
suit. It was not necessary for him to refer the matter to the 
court, nor did paragraph 7 of Schedule II justify him in do- 
ing so. His procedure was irregular. So also was the 
procedure of the court. But it is not the practice of the 
court under section 25 of the Provincial Small Cause Courts 
Act to interfere merely for the purpose of correcting procedure 
where substantial justice has been done. In the present 
case the plaintiff seems to have been guilty of persistent 
default. She had ample opportunity of producing evidence 
before the arbitrator, and even when she was given an 
opportunity of explaining her conduct in the arbitration pro- 
ceedings, she did not attempt todo so. In these circumstances 
I must decline to interfere. The application is dismissed, 


i Application rejected, 
§ 
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BAHORAN UPADHYA 
VET SUS 
UTTAMGIR.* 


Agra Tenancy Act Il of 1901), section 21— Mortgage of occupancy holding 
. —Suit by mortgagor to recover possession—Illegal contract—Restitu- 
tion of benefit. 


`- ' Under the Agra Tenancy Act the mortgage of a cultivatory holding 
is void, but the person who made the mortgage: cannot, on principles 
of equity, be allowed to take back the property unless he put the mort- 
gagee into the position in which he was before the mortgage, and restore 
to him the money which he received from him. 


Fasih-ud-din v. Karamat-ul-lak, (1888] A. W. N., 128, followed. 


APPEAL under section 10 of the Letters Patent. from a 
judgment of Mr. JUSTICE RICHARDS, confirming a decree of 
Pandit Sri Lal, District Judge of Ghazipur, who confirm- 
ed a decree of the Munsif of Ballia. 


Suit for possession.- The courts below decreed the suit. 
‘Defendant appealed. 
M. L. Agarwala, for.the appellant. 
Sital Prasad-Ghosh; for the respondent. 
The judgment of the Court was delivered by 
' BANERJI, J.—This appeal arisestoùt of a suit brouglit 
by the plaintiff-respondent for possession of an occupancy 
holding which he mortgaged to the defendant-appellant 
under a mortgage deed, dated the sth of August, 1905, by 
which a principal sum of Rs. 499 was secured. The grounds 
on which the claim was put forward: were, ‘that the land 
mortgaged was the cultivatory holding of the plaintiff ; that 
under the provisions of the Agra Tenancy Act the mortgage 
of such land was void ; that there was no consideration for the 
mortgage and that it was nominal and fictitious, It is admitted 
that under the mortgage the mortgagee obtained possession of 
the property and that he is still in possession. The court 
of first instance decreed the suit simply on the ground that 
the property mortgaged was the cultivatory holding of the 


plaintiff, and the mortgage of it was void, The defendant 
° L. P. A. Now 95 of toro. 
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appealed to the lower appellate court and raised two conten- 
tions ; first, that the holding was a fixed rate tenancy, and 
second, that the court of first instance should have ordered 
the plaintiff to refund the mortgage money before obtaining 
back possession of the property. On the first point the 
lower appellate court found that the tenancy was an occu- 
pancy holding ; on the second point it held that as a mort- 
gage of such a holding was prohibited by section 21 of the 
Agra Tenancy Act ;the plaintiff was entitled to recover 
possession without refunding the money which he had 
obtained from the mortgagee. It accordingly dismissed the 
appeal. A second appeal was preferred to this Court but it 
was dismissed by the learned Judge before whom it came on 
for hearing. From the decision of the learned Judge of this 
Court this appeal has been preferred under the Letters Patent 
and the contention raised before us is that the decree in the 
plaintiffs favour should have been made conditional upon 
his. restoring to the defendants the benefit which he, the 
plaintiff, had obtained under the mortgage, that is, upon his 
paying back the mortgage money. We are of opinion that 
this contention is well founded. Ifas a matter of fact, the 
plaintiff received from the defendant the amount of the 
mortgage, he should not be allowed to recover possession of 
the mortgaged property unless he restores to. the defend- 
ant the benefit which he, the plaintiff, derived from the .mort- 
gage. It is true that under the Agra Tenancy Act the mortgage 
of acultivatory holding is void, but the person who made 
the mortgage cannot, on principles of equity, be allowed to 
take back the property unless he put the defendant mortgagee 
into the position in which he was before the mortgage and 
restore to him the money which he received from him. 
This was so held in Fasth-ud-din v. Karainat-ul-lah ana 
another.(1) That was a case in which the proprietary right 
and interests in a Mohal which purported to include the 
vendor’s interests in bis sz land were sold, and the vendor 
expressly stipulated that he would not claim occupancy 
rights in the str, He subsequently sued for possession of 
the sír as an ex-proprietary tenant. It was held that as the 
plaintiff asked for possession without tendering that portion 
(1) [1888] A. W. N., 128. 


vol. VIIL]  ==———sHIG#-couRT., - 933 


of the purchase money which was the price of the interest in 
the ser, it would be violating every principle of equity and 
good conscience to decree the claim. It was contended in 
that: case that the appellant was entitled to a decree for 
possession without offer or tender or payment of the portion 
of the purchase money given for the sir, The learned Judges, 
EDGE, C. J. and BuRKITT, J., observed: “We are here 
administering the law and are bound to administer that law 
as far as we can according to equity and good conscience, 
and it seems to us that if we were to pass a decree in 
favour of the plaintiff in this case, we would be violating 
every principle of equity and good conscience by allowing 
a man by means of fraud, to kepin his pocket the purchase 
money which he had obtained from his vendee, and get 
back by the assistance of the court possession of the pro- 
perty which that purchase money represented. In BAikham 
Singh and another v. Har Prasad and others (1), which 
was converse of the case last mentioned, the principle laid’ 
down in that case was approved of. In sécond appeal 
No. 200 of 1911, decided by one of us on the 8th of April 
last, the facts were exactly similar to the facts of the pre- 
sent case. It was held that the plaintiff was not entitled 
to recover possession without paying the money which he 
had received from the defendant as consideration for the 
mortgage made by him. A similar review was held by 
KARAMAT HUSAIN, J., in Second Appeal No. 1030 of 1909, 
decided on the roth of June, 1910. The principle of the 
ruling of the Bombay High Court in Jiji Bhai Laldas v. 
Nagjt Gulab (*), is also to the same effect. The learned 
vakil ‘for the respondent has referred us to the decision `of 
this Courtin Madan Lal v. Mohamed Alinasiy Khan (3), 
That case, in our opinion, is perfectly distinguishable from 
the present case. There the tenant of the occupancy hold- 
ing in question did not make a voluntary transfer of it, but 
his rights were sold by auction in execution ofa decree and 
were purchased by his wife who subsequently transferred them 
to the defendant. This transfer was in violation of the 


(1) [1896] I. L. R., 19 All., 35. 
(2) [1909] 11 Bom. L. R., 693. 


(3) [1906] A. W. N., 189. 
125 


CIVIL, 


— 


IQIL 


a— 


Bahoran 
Upadhya 
vY, 
Uttamgir. 


Banerji, J. 


CIVIL. 


C 


IgIt. 


tahoran 
Jpadhya 
v 


ittam gir. 


anerji, J. 


‘934 HIGH COURT. fA. L. ja B 


provisions of the Tenancy Act and did not confer any title 
on'the auction purchaser. The tenant subsequently relin- 
quished his holding, and thereupon the landholder brought 
a suit to recover possession of the land from the transferee. 
The plaintiff inthat case had derived no benefit, of which he 
could be held liable to make restitution. That case, therefore, 
thas no bearing upon the question before us, In our judgment, 
if the plaintiff received the mortgage money from the defend- 
ant, he is not entitled to recover possession of the property 
mortgaged by him from the mortgagee unless he restores to 
the mortgagee the mortgage money received by him. On the 
principle that he whoseeks equity must do equity, he can- 
not be allowed to retain the mortgage money in his own 
lands and at thesame time to take back the property. The 
case of the mortgagee under similar circumstances seeking 
to recover possession from the mortgagor is different. This 
was pointed out in BhAtkam Singh and others v. Har Prasad 
and others (1) and in Depan Kai and others v. Ram Khela- 
wan Rat,(#). Inthe present case, however, the plaintiff 
alleged that he had not received any part of the mortgage 
‘money. This point was not considered by the court below 
and nofinding was arrived atin regard toit We must, 
therefore, obtain from the court below a finding on the follow- 
ing issue which we refer to that court under the provisions 
‘of Order 4 1, Rule 25 of the Code of Civil Procedure :— 


Was the amount secured by the mortgage of the 5th 
of August, 1905, or any part thereof paid by the defendant to 
the plaintiff ? 

The court will take such additional evidence relevant 
to the above issue ‘as may be tendered by the parties. On 
receipt of the finding teu days willbe alowed for filing | 


_ objections. 


Issue referred. 
, (1) [1896] 1. L. Ra 19 All. 35. 
(2) [1910] 7 A. L. J. R., 330% 
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MUAZZAM ALI SHAH AND ANOTHER 
i VET SUS 


CHUNNI LAL* 


United Provinces Court of Wards Act (IIT of 1899), sections 16, 19, 49— 
Decree—E xecution of, against ward of Court. 


One C obtained a decree for money against Jf, based upon contract 
entered into by the latter after he had become a ward of the Court of 
Wards. In execution of the decree certain movable property belonging 
to M was attached. Upon objection taken that application for a certi- 
ficate notifying the decree should be obtained froin the Collector, Ae/d, 
that the decree was bad inasmuch as the suit and proceedings in execution 
were a fraud upon the court, and that as soon as it was brought to the 
notice of the court that the judgment-debtor was a ward of court, the 
court should have of its own motion then and there made the Collector 
a party and waited for such defence as the Collector might put forward. 

Civ1L REVISION against the order of Babu Prem Behari 
Lal, Munsif of Meerut. 


A decree was passed against the defendant for money 


when he was a ward of Court. In execution of decree objec- 
tions were raised, The court below overruled the objections, 


Judgment-debtor applied in revision. 
A. E. Ryves and W. Wallach, for the appellants. 

M. L. Agarwala, for the respondent. 

The judgment of the Court was delivered by 

KNOX, J.—One Lala Chunni Lal, who is respondent, has 
obtained a decree against one Syed Muazzam Ali Shah. 
The decree is for money due upon a contract entered into 
by the said Syed Muazzam Ali Shah after he had become 
a ward of the court. The decree-holder having obtained the 
decree has tried to execute it by attachment and sale of the 
judgment-debtor’s movable property in a certain Kothi in the 
‘Meerut Cantonment. Objection was taken apparently fo the 
effect that under section 19 of the Court of Wards Act (Act III 
of 1899), the decree-holder should apply for a certificate from 
the Collector that the claim was notified under section 16, 


Civ, Rev. No, 13 of 1910, 


CIVIL. 


IQIT. 


J une, 19 


KNOX, J 
KaRaMA 
HUSAIN, 


Knox, J 


CIVIL. 


eerie 


IQII. 


el 


Muazzam Ali 
Shah 


Ds 
Chunni Lal. 


Knox, J. 


iew sa 


CIVIL 


——=—=s 


1911. 





June, 12. 





KNOX, J. 
PIGGOTT, J. 


A 


536 HIGH COURT. IA. L. J. R. 


The Munsif of Meerut held that it was too late to take this 
objection,- but the learned Munsif appears to have overlooked 
the fact that the suit and proceedings in execution are a fraud 
upon the cotfrt. Under section 49 of Act II] of 1899 this suit 
should have been brought in the name of the Collector in 
charge of the property and not otherwise. As soon as it was 
brought to the notice of the court that the judgment-debtor 
was a ward of court, the court should have of its own motion 
then and there made the Collector a party and waited for 
such defence as the Collector might put forward. The learned 
Counsel for the decree-holder suggested that the property 
which he was seeking to attach was property not under the 
superintendence of the Court of Wards. It is difficult to 
conceive the existence of such property; butin any case, 
looking to the terms of sections 32 and 49 of Act III of 1899, 
we have no hesitation in saying that the order of the court 


below wasin error, Itis set aside, and the application is 
allowed with costs in both courts, 


Application allowed. 


GOKUL CHAND AND OTHERS 
VE SUS 


GANGA BAKHSH AND OTIIERS.® 


Civil Procedure Code (Act V of 1908), section rr, Explanation IV-— 
‘might and ought’—Mortgage—Res judicata. 


Plaintiffs brought a suit for sale on foot of their mortgages of 1879 
and 1883. They held another mortgage of 1884. In suit for sale on 
foot of this mortgage they put up the mortgaged property to sale and 
themselves became purchasers thereof. The sons and grandsons of the 
mortgagor, who were defendants to the present suit, brought a suit to 
set aside the auction-sale in respect af their two-thirds share in the 
property. The mortgagees in that suit set up a usufructuary mortgage 
in their favour made in June, 1879. A decree was made in favour of 


these sons and grandsons conditional upon their paying the amount 


due under the usufructuary mortgage. The mortgagees did not in that 


- 9S, A. No. 1091 of 1910, 
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Suit set up their rights under the mortgages of 1879 and 1883 which were 
the subject-matter of the present suit : Aela, that the plaintiffs were debarr- 
ed from maintaining the suit by the principle of res judicata, inasmuch 
as what the plaintiffs acquired by the auction-sale was the full proprietary 
title over the property originally mortgaged, what they paid for it was not 
the trifling sum paid at the auction-sale, but this sum sus all that was 
due to them under the usufructuary mortgage of 1879 and the two simple 
mortgages of 1879 and 1883, and they ought to have pleaded in reply to the 
suit brought by the present defendants that the latter were entitled at most 
to a conditional decree subject to payment of whatever was due to the 
auction purchasers on account of the antecedent mortgages subject to 
which the propeity was sold. 

SECOND APPEAL froma decree of H. M. Smith, Esq., 
Additional Judge of Aligarh, reversing a decree of Babu Banke 
Behari Lal, Subordinate Judge. 

Suit for sale upon mortgages. 


- The court of first instance partly decreed the suit, but the 
lower appellate court dismissed it altogether. 


Plaintiffs appealed. 

Motilal Nehru, for the appellant. 

Satish Chandra Banerji, for the respondents. 
The judgment of the Court was delivered by 


PIGGOTT, J.—The plaintiffs in this case represent the 
holders -of the mortgagee-rights over certain property under 
three deeds of June 18th, 1879, August 22nd, 1883, and July 
1(th, 1884. There was also an usufructuary mortgage of 
June 19th, 1879, but the existence of this document only 
indirectly affects the questions now in issue before us. The 
predecessor-in-title of the plaintiffs brought a suit for sale on 
_ the mortgage of July 11th, 1884; the property concerned was 
put up to sale subject to the charges created by the two deeds 
of June 18th, 1879, and August 22nd, 1883, and purchased by 
the decree-holder himself. The defendants are the sons and 
grandson of the original mortgagor, They brought a suit 
to have the auction sale set aside to the extent of their two- 
thirds share in the property sold, on the ground that their 
' share was not liable for the debt incurred by the mortgage of 

July 11th, 1884 ; this suit was decreed in their favour, subject 
only to the rights of the present plaintiffs under the usufruc- 
tliary mortgage of 1879, The. latter pleaded this mortgage 
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as a defence to the suit, but did not plead the mortgages of 


‘June 18th, 1879, and August 22nd, 1883. The present-suit is 


to enforce these mortgages by putting up to sale the two- 
thirds share of the defendants in the property concerned in 
satisfaction of two-thirds of the debt due under the said mort- 
gages, The court of first instance held that the defendants were 
not liable for anything under the bond of 1883, but gave the 
plaintiffs a decree on the bond of June 18th, 1879. Both parties 
having appealed, the learned Additional Judge held that the 
plaintiffs having failed to plead these bonds of 1879 and 1883 
in defence to the suit brought by the present defendants for 
recovery of their two-thirds share, were now debarred by the 
principle of res judicata from maintaining any suit in respect 
of the same. He accordingly dismissed the plaintiffs suit 
altogether, and we have now before us two appeals by the 
said plaintiffs against the two decrees passed by the Addi- 
tional Judge. The decision of the lower appellate court 
appears, however, perfectly correct. The result of the previ- 
ous suit was virtually to give the present defendants a decree 
under which they were declared proprietors of two-thirds of 
the property originally mortgaged,and were further declared 
to be entitled to actual possession of the same on payment 


of two-thirds of whatever was due to the present plaintiffs. 


under the usufructuary mortgage of June 19th, 1879. We are 
not concerned to enquire whether this is the decree which 
ought to have been passed on the facts found in the former 
suit, or whether it is the decree which would have been passed 
if the present plaintiffs had then pleaded their rights under 
mortgages of June 18th, 1879,and August 22nd, 1883, it was 
the decree actually passed, and the present suit is virtually one 
to supersede that decree by another, the effect of which would 
be to make the property in suit (namely, the two-thirds share 
belonging to the defendants) liable for a heavy charge over and 
above that due under the usufructuary mortgage. What the 
plaintiff acquired by the auction sale was the full proprietary 
title over the property originally mortgaged, what they paid 
for it was not the trifling sum paid by them at the auction 
sale, but this sum ps all that was due to them under the 
usufructuary mortgage of 1879 and the two simple mortgages 
of 1879 and 1883. They ought to have pleaded in reply to 


~. * 
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the suit brought by the present defendants that the latter were 
entitled, at most, to a conditional decree subject to payment 
of whatever was due to the auction purchasers on account 
of the antecedent mortgages subject to which the property 
was sold. There would then have been a decree which finally 
determined the rights and liabilities of the parties szer se 
upon a complete set of findings, and after the auction pur- 
chasers had been put to proof (just as they have been in -the 
present suit) of the nature and extent of the liabilities of the 
sons and grandson of the original mortgagor under the deeds 
of June 18th, 1879 and August 22nd, 1883. The matter was 
one which could and ought to have been determined in the 
former suit; it has virtually been determined against the 


present plaiatiffs by reason of their failure to plead their ` 


rights under the two deeds in question at the proper time. To 
hold otherwise would involve difficulties the very nature of 
which shows how imperative it was that the entire question 
of the mutual rights and liabilities of the parties should be 
finally` determined in the former suit. When the present 
plaintiffs purchased the proprietary rights in the mortgaged 
property at the auction sale, it is incontestable that their 
rights as mortgagees under the deeds of June 18th, 1879, and 
August 22nd, 1883, merged in their rights as proprietors. 
Therefore these mortgages became extinguished ; interest on 
them ceased to run. They represented in effect simply a part 
of the consideration which the auction purchasers had paid 
for the proprietary rights. On what princtple can it be said 
that interest once more began to run on these deeds and, if 
so, from what date? These considerations show that an 
account of what was due to the mortgagees on these deeds 
could not be taken otherwise than up to the date of the auction 
sale, and-that the amount so due ought to have been made 
a ground of defence in the former suit. This appeal must 
therefore fail, It is dismissed with costs. 


Appeal dismissed, 
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RAM DEV? KUARI 


VEVSUS s l 


BINDESRI UPADHYA AND ANOTHER.* 


Civil and Revenue Courts jurisdiction—Res judicata— Declaratory decree 
— Usufructuary mortgage of occupancy holdiny—Relinguishment in 
favour of samindar—Ex parte decree against mortgagee declaring 
him tenani—E ffect of decree. 


An occupancy tenant having mortgaged his holding with possession 
prior to the passing of the Tenancy Act has no power to relinquish the 
same in favour of the zamindar. 


Where, however, after the relinquishment the zamindar obtained an 
ev parte decree against the mortgagee holding that the latter was his 
tenant and actual possession of the holding was delivered to the zamindar, 
although a suit by the mortgagee contesting the relinquishment was pend- 
ing in the Civil Court, held, that the suit by mortgagee was barred by the 
principle of res judicata and also on the principle that a court would not 
grant a decree for a declaration where such decree could lead to no result 
in favour of the person obtaining the same. 


SECOND APPEAL from a decree of Pandit Ram Autar 
Pande, District Judge of Azamgarh, reversing a decree of 
Babu Raghunath Prasad, City Munsif of Azamgarh. 

Suit for declaration. 


The court of first instance dismissed the suit, but the lower 
appellate court reversed the decree. 

Defendant appealed. 

Hartbans Sahat, for the appellant. 

Mangal Prasad Bhargava, for the respondents, 

The following judgment was delivered by 

PIGGOTT, J.—In the years 1893 and 1897 the occupancy 
tenants of certain lands mortgaged their holdings with posses- 
sion to the plaintiff, respondent in the present case. On the 
30th of March, 1908, the occupancy tenants relinquished their 
holdings in favour of the zamindar, who is the defendant- 
appellant in this Court. On the 4th of September, 1909, the 
plaintiff mortgagee brought the present suit, seeking for a 


© S. A. No. 203 of I9IL 
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declaration that the relinquishment is of no effect, and that 
neither the zamindar nor the occupancy tenants are entitled 
to interfere with the possession of the plaintiff over the 
holding without paying his mortgage debt. Two days after 
this suit was filed, z.e on the 6th of September, 1909, the 
present appellant as zamindar brought a suit for ejectment 
under the provisions of the Agra Tenancy Act against the 
mortgagee and his brother, treating them as his tenants at 
will in respect of the lands in suit. The mortgagee put in 
an appearance before the Revenue Courts,and entered a plea 
to the effect that a suit in respect of the same matter was 
pending in a Civil Court of competent jurisdiction. He seems 
to have thought that by merely entering this plea he freed 
himself from all liability in respect of any decree which the 
Revenue Court might see fit to make, for he took no further 
step to protect his rights in that court. The result was that, 
on the 8th of November, 1909, the Revenue Court passed an 
ex parte decree for possession in favour of the zamindar. 
Execution of this decree seems to have been delayed by 
some question which arose regarding the standing crops, but 
possession was actually given to the zamindar on the 19th of 
October, 1901. In the meantime the suit out of which this 
appeal arises had been proceeding, and the first court gave its 
decision on the 6th of April, 1910. The learned Munsif found 
that there had been no fraud or collusion about the relinquish- 
ment, and that the proceedings in the Revenue Court, which 
had already terminated in the er parte decree of the 8th of 
‘November, 1909, were a bar to the plaintiff's suit by reason, 
both of section 11 of the Code of Civil Procedure and of 
section 42 of the Specific Relief Act (Act No. I of 1877). 
By the time the case came for decision before the 
-= lower appellate court, the ejectment decree of the 
Revenue Court had been executed, for the decision of 
the learned District Judge now under appeal bears date the 
“ath of December, 1910. The learned District Judge came to 
no finding on the question of fraud or collusion, and holding 
on the authority of two reported cases of this Court that the 
suit was in no way effected by the result of the proceedings 
in the Revenue Court has given the plaintiffa decree as 
prayed. The decisions relied on by the lower appellate court 
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are Suba Bibi v. Raghubir Singh and others (1?) and Rari 
Dhari Rai v. Ram Dhari Rat and others’ (2). Both are 
single Judge cases, and in the former the judgment of 


- AIKMAN, J., is very brief and takes no account of the particular 


point upon which the present case turns, namely, that during 
the pendency of the civil suit the zemindar had succeeded 
in effecting the ejectment of the plaintiff through the Reve- 
nue Court. In thesecond of the two cases above referred 
to, the question of res juatcata is discussed at some length, 
and the decision is authority in favour of the decision arrived 
at by the lower appellate court. The question has, however, 
been since reconsidered by a Bench of this Court in /argopal 
Narain Singh v. Uman Dati (8). Although’ that case upon its 
particular facts ended in a decree in favour of the mortgagee, 
the ratio dectdendi of the case is, in my opinion, entirely in 
favour of the present appellant. There is no question in this 
case of going behind the principle affirmed by the various 
rulings of this Court and the very recent one in Chote Lal y, 
Sheo Gopal Singh (*), that an occupancy tenant having mort- 
gaged his holding with possession prior to the passing of the 
Tenancy Act of 1901, has no power to relinquish the same 
in favour of the zamindar, The point for decision in the 
present case is as to the effect of the proceedings in the 
Revenue Court which resulted in the er parte decree of Novem- 
ber, 1909, and actual delivery of possession in October, 1910. 
The correct view seems to me to be that the present suit must 
fail because of the combined effect of the principle of res 
judicata and of the general principle that a court will not 
grant a decree for a declaration where such decree can lead 
to no result in favour of the person obtaining the result. In 
the case of Jat Gopal Narain Singh v. Uman Datt where 
the mortgagee obtained a declaration sought under circum- 
stances very similar to the present, not only was stress laid 
upon the fact that the relinquishment was fraudulent and 
collusive as between the occupancy tenant and the zamindar, 
but it was pointed out that the matter in the Revenue Court 


(1) [1909] 7 A. L. J. R, 291. 
(2) [1909] 7 A. L. J. R, 305 
(3) [1910]8 A. L. J. R., 695. 
(4) [rgor1j 8 A, L, J. R, 117, 


VOL. VIL] HIGH COURT. 943. 


‘was still sudjudice, as the question of the propriety of the 
ejectment was pending before the Board of Revenue, and 
in the words of the Chief Justice, there had been as yet 
in the Revenue Court “no final decree determining the 
occupancy tenancy.” There has been such a decree in the 
present case, and rightly or wrongly, the Revenue Court has 
ejected the mortgagee and put the zamindar in possession. 
If a declaration were given in favour of the present plaintiff 
as sought by him, it is clear that the Revenue Court would 
not restore him to possession ; and any suit for recovery of 
possession in the Civil Court would be barred by the general 
‘principle that when a Revenue Court has tried and finally 
determined a matter in which it has exclusive jurisdiction, 
the party against which that decision has become final will 
not be permitted, by merely changing the form of the suit, 
to obtain’a retrial of the same matter in the Civil Court, 
On`this point I am content to refer to the case of Maharaja 
of Visianagram v. Chhango Kurmi()), I accordingly accept 
this appeal, set aside the decree of the lower appellate court 
and restore that of the court of first instance. 


The defendant-appellant will get her costs throughout, 


Appeal allowed, 
(1) [1910] 7 A. L. J. R, 555, 
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PHUNDAN LAL AND OTHERS 
VETSUS 


ARYA PRITI NIDHI SABHA AND OTHERS. * 


Hindu Law—Gift in favour of an idol—No temple built or idol installed 
—Gift void for uncertainty. 


By a deed of gilt executed on May 30, 1903, certain immoveable proper- 
ty was expressed to be given to an idol. At the time of the execution of the 
said document neither the idol was in existence nor was any temple built. 

Held that the gift was bad on the ground of uncertainty, the property 
not being dedicated to any particular deity. 

SECOND APPEAL from a decree of M. Nanamutty, Esq. 
Additional Judge of Bareilly, modifying a decree of Pandit 
Girraj Kishor Dat, Subordinate Judge. 


One Hulas Rai executed a deed of endowment on 30th May, 
1903, in respect of eight shops of his in favour of Sri Thakurjt, 
the idol to be installed in a house of his, to which the deed 
of endowment did not relate. He appointed himself manager 
and superintendent of the property. He was subsequently con- 
verted to the Arya Samaj creed and gave up the idea of his 
turning his house intoa Z. hakurawara, Some time later he 
made a gift in favour of the Arya Samaj of his eight shops and 
two houses, in one of which he had originally intended to set 
up the idol. Hulas Rai had been dispossessed by certain 
Hindus of the locality in the meanwhile, and he brought a 
suit under section 9 of the Specific Relief Act for delivery of 
possession of the shop and the house. The suit was decreed 
on 14th July, 1905. He got possession on 17th August, 1905, 
and on 27th August, 1905, he put up the Arya Samaj in 
possession. They are the plaintiffs in the suit. Hulas 
Rai died on 11th December, 1905. The plaintiffs were’ 
dispossessed by the defendants, and hence the suit. The 
Subordinate Judge dismissed the suit with reference to 
the shops but decreed it as to the houses. The District Judge 
held that the house was not complete when the idol was ins- 
talled, and that the idol was not installed but put in surrepti- 
tiously. He decreed the suit in its entirety. 

o S, A. 870 of 1910. 
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Ramakant Malaviya (with him Gokul Prasad), for 
the appellants, 


Hulas Rai could not revoke the gift after he had once 
dedicated the property. The deed operated even if the ins- 
tallation was not complete. There was no vagueness about 
the expression Thakurji, it always meant the god worshipped 
in the family. 


Mohar Singh v. Het Singh, [1910] 7 A L. J. Rọ, 296. 

+ Chater Bhuj and another v Chatterji, [1911] 8 A. L. J. R, 34. 
Bhupatinath Smyrithitirtha v. Ramlal Mitra, [1909] 37 Cal, 128. 
Ishwar Saran (with him S. C. Banerjz), for the respondents. 


Having given up the old faith it became impossible for 
. him to set up the idol. The object of the gift having failed, 
- the property reverted back to the donor. 


Tudor on Charities, pp. 105, 106. 
The judgment of the Court was delivered by 


BANERJI, J.—The suit out of which this appeal has arisen 
was brought by the plaintiff who is the President of the 
` Arya Samaj at Agra, for possession of two houses and eight 
shops, which originally belonged to one Hulas Rai. On the 
30th of May, 1903, Hulas Rai executed a document by which 
he made a gift of the eight shops in favour of “Sri Thakurji 
of the Thakurdwara, called after his name, situated in Kasba 
Puranpur.” Subsequently he became a convert to the doc- 
trines of the Arya Samaj. On the 4th of February, 1905, he 
made a gift of two houses and the shops to the Samaj. He 
died on the 11th of December, 1905, and after his death dis- 
putes arose about the possession of the property. Finally 
the plaintiff-brought the suit which has given rise to this 
appeal. It has been found that at the time of the execution 
of the document of the 30th May, 1903, no Thakurdwara was 
in existence, and of course there was no Thakurji in the 
Thakurdwara. It is common ground that during his life. 
time Hulas Rai did not build any Thakurdwara, or temple, 
though, no doubt, he was building houses with the intention 
of converting one of them into a Thakurdwara, prior to his 
conversion. Thequestion is, whether, under these circum- 
stances, the gift which he made on the 30th of May, 1903, can 
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operate as a complete and effectual gift of the eight shops and 
can prevail as against the subsequent document of the 4th 
of February, 1905, If the dedication was complete, it is clear 
that he could not revoke it and make another gift. ‘We are 
of opinion that in the present instance the first dedication 
was not valid. It was nota dedication to any particular 
deity which was subsequently to be installed in.a temple, 
It wasa dedication to the Thakuryji in his Thakurdwara with- 
out mentioning the Thakurji to whom the property was 
dedicated. As we have already said, there was no Thakurji 
and no Thakurdwara, therefore the dedication was bad on 


the ground of uncertainty. This case is distinguishable 


from the case of Bhupati Nath Smrititirtha v. Ram Lal 
Moitra (1), Mohar Singh and others v. Het Singh (#) and 
Chatarbhuy and another v. Chatarjit and another (8), In all 
those cases the gift was in favour of the deity named in the 
deed of dedication and it was held that although the image 
of the deity had not been installed and consecrated, the en- 
dowment was nevertheless valid.. We dismiss the appeal 
with costs. 


S. M. Appeal dismissed, 


(1) [1909] I. L. R, 37 Cal., 128. 
(2) [1910] I. L. R., 32 All, 337. 
(3) [1910] I. L R., 33 All, 253. 
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- SARJU RAI AND ANOTHER 





CIVIL 
Versus — 
IQI 1. 
BHUMLOT MISR AND oTHERS.® 2 
Pre-emption—Wajib-ul-arz—Custon—Evidence—Kaifiat Serishta Nizamat, MUNERE, 
inference from. RICHARDS, C. J. 


In a suit for pre-emption the whole of the evidence consisted of the PUPAL 
wajib-wl-arzes of 1833 and 1860 respectively, and the Kazfat Serishta 
Nizamat. The latter document showed that the property in question 
formed part of the Raj of Raja Ishri Prasad, but the wajib-ul-arz of 
1833 showed that it was the ancestral property of certain 5/r¢-holders 
who paid walikana to the said Raja and that the settlement was made 
with them. The wayjtb-1/-ars of 1833 gave aright of pre-emption to 
co-sharers in the village against a stranger and that of 1860 introduced 
certain grades of pre-em ptors with a right of pre-emption tnzer se. Held, 
that.inference drawn from the Katfiat Serishta Nisamat by the courts 
below that between the years 1802 and 1862 there was only one proprie- 
tor was wrong, and that the wajid-ul-arges were prima facie evidence of 
custom, the one of 1860 recording a more extensive custom than that of 
1833. 


Keturajt Dubain v. Pahlawan Bhagat, I. L. R., 33 All, 196, followed. 
- SECOND APPEAL from a decree of Pandit Guru Prasad 
Dube, Additional Judge of Gorakhpur, confirming a decree of 
Babu Benoy Bhushan Dey, Munsif of Bansgaon. 
Suit for pre-emption. 
The facts appear sufficiently from the judgment. 
The courts below dismissed the suit, 2 


Plaintiffs appealed. 


Sarat Chandra Chaudhri (for J. N. Chaudrt), for the 
appellants, contended that the two wajtb-ul-arses_of 1833 
and 1860 respectively, taken by themselves, did not disprove 
custom. The later wajib-ul-arz simply recorded an ampli- 
fied custom by providing that the right of pre-emption could 
be claimed zxter se by the share-holders according to the 
categories set forth in that wayib-ul-ars. As to the words 
‘igrar’ and ‘igrarnama’ in the preamble he referred to 


Returaji Dubainv. Pahlawan Bhagat, [1910] 1. L. R., 33 All, 196, 


°S. A. No. rolr of 1910, 
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The only rebutting evidence consisted in the Kazfiat 
Serishta Nizamat of 1860, but with respect to it he argued that 
the inference which the courts below had deduced from it that 
there was a single proprietor up to 1860 was wrong. For, if 
the wajib-ul-ars.of 1833 be referred to, it would appear that 
the village was described as the ancestral property of a 
number of persons called d27¢-holders, and these persons, as 
co-sharers, signed the waytb-ul-arz. These persons were 


the co-sharers and the Raja was a superior proprietor, In, - 


fact, the waytb-ul-arg mentioned a certain amount as the 
malikana paid to the Raja by these men, They were 
responsible for the revenue demand. It was submitted, 
therefore, that the courts below proceeded npon a misappre- 
hension of the evidence., 


Mohanlal Sandal, for the respondents, contended that 
the wayib-ul-are of 1860 was prima facie evidence of a 
contract. The plaintiffs had not given in evidence any 
instances of sales in which the right of pre-emption had been 
claimed. Moreover, the Kazfiat Serishta Nisamat showed 
that there was one proprietor of the village, and a single 
proprietor could not create a custom. 


Sarat Chandra Chaudhri was not heard in reply. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit for 
pre-emption. Both the courts below dismissed the suit. 
The evidence on the record consists of the waytd-ul-ara of 
1833, and the wayib-ul-ara of 1860, together with the, Kazfat 
Serishta Nisamat:- The wazid-ul-ara of 1833 clearly records 
a right of pre-emption. The waycd-ul-are of 1860 also 
records a right of pre-emption, The right of pre- -emption as 
recorded in 1833 was not so extensive as the right recorded 
in 1860. According to the wajib-ul-arg of 1833, the co-sharer 
was bound to offer the property to the co-sharers in the 
village before selling to a stranger. In 1860, the different 
grades of co-sharers to whom the property had first to be 
offered are set forth. There is not, however, in our opinion, 
‘any necessary inconsistency between the two rights. It 
might well have been that if the claim for pre-emption had 
been resisted prior to 1860, evidence might have been adduc- 
ed to supplement the record contained in the wayrb-ul-arg 
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of 1833, so as to show that the different grades of proprietors 
had rights of pre-emption zzter se. The fact remains that 
there isa record of the right of pre-emption going back as 
far as the year 1833 and carrying on to the year 1860, As 
against this evidence there is no evidence except the Kadfiat 
Serisita Nigamat. The learned Munsif inferred from this 
document, that there was only one proprietor of the village 
between the year 1802and the year 1860. A more careful consi- 
deration of the document, we think, shows that this inference 
was wrong. It was quite true that the village formed portion 
of the Raj of Raja Ishri Prasad, but the probabilities are that 
all along there were ézr¢ proprietors of the village and that 
the Raja’s interest was no greater than aright to receive a 
yearly head rent. We find that the wayzb-ul-arz of 1833 
was signed by a number of proprietors as dzrt-holders and in 
the body of the wazib-ul-arz it is stated that the village was 
their ancestral dzr¢ and that they paid a malzkana of Rs. 30 
to the Raja. The settlement itself was made not with the 
Raja, but with the dzr#-holders, We think, therefore, that to 
some extent at least the judgment of both the courts below 
proceeded under a misapprehension of the evidence. It is 
said that the wayzb-u/-arg of 1860 appears on its face to be a 
record of contract rather than that of a custom. This ts no 
doubt the fact, tut this matter cannot be regarded as of vital 
importance having regard to the Full Bench ruling in Retu- 
raji Dubain v. Pahlwan Bhagat (+). Notwithstanding the 
language of the wzaytb-ul-args of 1860, we think that the 
record of the right of pre-emption in that wajib-ul-arz, 
especially when it is taken in conjunction with the record of 
the right of pre-emption in the waz7tb-u/-arz of 1833, must be 
regarded prima facte at least as a record of a custom or 
usage of pre-emption. Once the Katfiat Sertshta Nisamat is 
out of the way, there is no evidence to rebut this presump- 
tion. In other words the evidence in support of the existence 
of the usage of pre-emption is all one way. It is possible 
that further evidence as to the existence or non-existence 
of this right might have been given by the parties. It has 
been too much the practice in many cases of pre-emption for 
the parties to neglect to produce any evidence except the 


(1) [1910] I. L. R., 33 All., p. 196. 
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wajtb-ul-arz and to rely entirely on the latter. We think, in 
the present case, the plaintiffs made out their case. We äre 
not, however, deciding that the mere production of a doubt- 
ful wajib-ul-arz is necessarily sufficient to establish even a 
prima facie case. The result is that we allow the appeal, set 
aside the decrees of both the courts below, and remand the 
case to the court of first instance through the lower appel- 
late court, with directions to re-admit the case and to proceed 
to hear and determine the same according to law. | Costs in 


this Court and heretofore will’ abide the result. 


S.C. Appeal allowed—Cause remanded. 


MUHAMMAD USMAN 
i VErsSusS ` 
MUHAMMAD ABDUL GHAFUR AND ANOTHER.* 


Pre-emption—Mahomedan Law—Demand made “on the premises”— De- 
mand made in ihe abadi which was part of the premises sold. . 

Mahomedan Law requires that the'second demand shall be made in 
the presence of the vendor or the vendee or on the premises. 

Where, therefore, the plaintiff claimed pre-emption in respect of a 
certain zemindari share and proved that he had made the demand with wit- 
nesses while sitting on his chadufra in the aġadi which formed part of 
the premises sold, Ae/d@ that the demand of pre-emption was a good de- 
mand made “on the premises” within the meaning of the Mahomedan 
Law. Kulsum Bibi v. Fagir Muhammad Khan, 1. L. R., 18 All, 298, 
followed. 

SECOND APPEAL from a decree of Pandit Ram Autar 
Pande, District Judge of Azamgarh, confirming a decree of 
Saiyad Iftikhar Husain, Officiating Munsif of Muhammad- 
abad Gohna. l 


Suit for pre-emption. 
The courts below dismissed the suit. 


Plaintiff appealed. 
Ghulam Mujtaba, for the appellant. 
Abdul Raoof, for the respondents. 

. ©S, A. No. 1328 of 1910. 


q 
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- The judgment of the Court was delivered by 


_ RICHARDS, C. J.—This appeal arises out of a suit for pre- 
emption based on Mahomedan Law. The property consisted 
ofa zamindari share. It is suggested and it appears to be 
the case, that there hasbeen an imperfect partition under 
which the vendor holds exclusive possession of a certain part 
of the zamindari. The adadi, however, remains common 
property of the proprietors of the Mahal, and there can be no 
doubt that the vendor and the plaintiff are each owners of 
fractional shares in the Mahal. The plaintiff alone produced 
evidence on the question of compliance with the Mahomedan 
Law of demand. The moment that the news of a sale was 
received, the plaintiff demanded his s4xfa and invoked wit- 
nesses. He alleged inthe plaint that after this notice was 
given to the vendee. The court of first instance decided 
against the plaintiff on the ground that two separate demands 
were necessary and that the two demands could not be com- 
bined. The lower appellate court confirmed the decree of 
court of first instance, holding, first, that the demand, with 
witnesses being made by the plaintiff while sitting on his 
chabutra inthe abadi, could not be deemed a good demand 
under the Mahomedan Law; and, secondly, that there had 
been at one time a contract of pre-emption entered into be- 
tween the co-sharers, and that this contract must be held once 
and for all to have abrogated all right of pre-emption based 
-on Mahomedan Law, and this, notwithstanding that the pe- 
riod covered by the contract had determined on the expiry 
of.the settlement. It has not been argued before us that the 
two demands could not be combined, and the respondent, as 
we think rightly, has not relied on the decision of the lower 
appellate court that the contract abrogated the plaintiffs 
rights under the Mahomedan Law. The question before us 
has been confined to whether or not the demand with wit- 
nesses made on the plaintiff's own chadutra, can be deemed a 
good second demand according to Mahomedan Law. Ma- 
thhomedan Law requires that the second demand shall be 
in the presence of the vendor or the vendee or on the 
premises, It is quite clear that the demand was not made 
in the presence either of the vendor or of the vendee. It 
was however made in the aadi, which undoubtedly was part 
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of the premises sold. Itis quite true that it was the plain- 
tiffs own chabutra in the sense that it was the chadutra be- 
longing to his residence in the village. In the case of Kul- 
sum Bibi v. Fagir Muhammad Khan (1), it was held that 
the demand made in the village, a fractional sharè of which 
had been sold, was a good demand on the premises according, 
to Mahomedan Law. We find it impossible to distinguish the 
present case from the case cited. The plaintif when making, 
the demand was actually standing on joint property. It is. 
contended that the demand was not dona fide, and the court 
below had found, as a matter of fact, that the demand was not 
bona fide. We do not think that the court arrived at any such. 
finding. The court was merely quoting a passage from the 
judgment of the Bench who decided the case of Kulsum Bibt 
v, Faqir Muhammed Khan, The demand was a perfectly 
bona fide demand if it was openly made with the intention of 
asserting the right to pre-emption. We have already stated 
that in the plaint the plaintiff alleged that after the demand. 
had been made, actual notice was given to the defendant 
vendee, and this allegation was admitted in the written state- 
ment. Under the circumstances it is quite impossible to hold 
that there was any mala fides about the demand. We think 
that it must be held that the demand was a sufficient com- 
pliance with the Mahomedan Law. The case, however, was. 
decided upon a preliminary point and must be remanded. 


We accordingly allow the appeal, set aside the decrees of 
both the courts below, and remand the case to the court of 


first instance, through the lower appellate court, with direc- 
tions to re-admit it under its original number and determine 
the same according to law. Costs here and heretofore will 
abide the result. l 

Appeal allowed, 


(1) [1896] I. L. R., 18 All, 298. 
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ATA MOHAMMAD CHOWDRY 
k VErSUS 
SAIQUL BIBI AND ANOTUIER.* 


Mahomedan Law—H anafi— Murriage—Illegitimacy —lgnorance of law. 


One Musammat Rakima, while a minor, was first given in marriage 
to a minor, Shafi. After a week she was given in marriage to another 
minor, Zakaria. After a time a divorce was pronounced either by the 
minor hushands Shafiand Zakaria, or by their fathers. Musammat Rakima, 
after being divorced, was married to Hashmat-ullah and gave birth to 
the plaintiffs by him during the lifetime of Shafi and Zakaria. Hashmat- 
ullah was not a new convert to Islam and was a resident of British India 
where the Hanafi law of marriages is applicable to Hanafis, 

deld (KARAMAT Husatn, J.,) that (1) Hashmat-ullah could not be 
allowed to plead ignorance of law and that he must be presumed to have 
married Rakima with the knowledge of the fact that she was another's wife ; 
(2) that it is a settled rule of Hanafi law that a guardian has no power to 
divorce the wife of his ward ; and (3) that his marriage, therefore, with 
Musammat Rakima was void, and that the plaintiffs, who were begotten 
of the void marriage were illegitimate. 

The Mahomedan Law with regard to marriage and legitimacy, and 
the original authorities, discussed. 

Asim-un-nissa Khatoon v. Kartit-un-nissa K hatoon, [1895] 23 C. P., 
130, referred to, and the dicta of LAL CHAND, J, in Khurshed Jahan. y. 


Abdul Hamid Khan, [1908 Punjab Record, Vol. 4, No. 6. 


SECOND APPEAL from the decision of the District Judge 
of Gorakhpur. 


The following judgment was delivered by 


KARAMAT HUSAIN J.- This wasa suit by two daughters 
of Musammat Rakima by Hashmat-ullah for their share in the 
property left by Hashmat-ullah. The defence was that they 
were illegitimate. The first court decreed the claim and that 
decree was upheld by the lower appellate court. The defen- 
dants prefer a second appeal. It is argued on their behalf that 
the plaintiffs are illegitimate. It appears that Musammat 
.Rakima, while a minor, was first given in marriage toa minor 
Shafi. After a week she was given in marriage to another 
minor Zakaria. After a time a divorce was pronounced either 

° S. A. 150 of 1909. 
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by the minor husbands Shafi and Zakaria, or by their fathers. 
Musammat Rakima, after being divorced, was married to 
Hashmat-ullah and gave birth to the plaintifis by him during 
the lifetime of Shafi and Zakaria. The above facts are ad- 
mitted on both sides, andit has been found by the lower 
appellate court in answer to the issues remitted that Hashmat- 
ullah, when he married Musammat Rakima, was familiar with 
the marriages and divorces of his cousin “Musammat Rakima.) 


On the above facts two points arise for decision :— 


(a) Can a minor or his guardian validly divorce his 
(minor’s) wife ? 

(b ) Is the issue of a minor's wife, divorced either by him - 
or by his guardian, by a second husband, who marries her 
with the knowledge that she is the wife of the minor and 
divorced by him or by his guardian, legitimate ? 

The Hanafi lawyers are agreed that a guardian has no 
power to divorce the wife of his ward. They are also agreed 
that a minor, during his minority, has no power to do so. 
The first portion of the rule has been expressly stated by the 
author of Raddul Mukhtar. In commenting on a-text of the 
Durri Mukhtar (') he has said so, (? , the source of the above 
rule is a tradition (°). 

The second portion of the rule is stated in the Hidayah by 
Grady (*). l 

(1.) The subject of divorce is a married wife and the person competent 


to divorce is a husband who is of sound mind, of age and whois awake. 
Durri Mukhtar on the margin of Raddul Mukhtar, vol. II, p. 428. 





(2.) By using the term husband the author implies that the master of 
a slave or the father of a minor has no power to divorce the wife of the 
slave or of the son. Raddul Mukhtar, vol II, p. 428. 


. 


(3.) Divorce is the privilege of the husband. (Lit. the one who holds 
the leg.) Lubab, vol. I, p. 385. 


(4.) The divorce of every husband is effective if he be of sound 
understanding, and mature age, but that of a boy or a lunatic or one talk- 
ing in his sleep is not effective for two reasons. First, because the 
Prophet bas said: “Every divorce is lawful excepting that of a boy ora 
lunatic ; secondly, because a man’s competency to act depends upon his 
possession of a sound judgment which is not the case with infants or 
lunatics ; and one talking in his sleep is the same in this point as a boy 
or a lunatic since his words in this case are not the result of a deliberate 


option. P. 75, Hidayah, Vol. IT, p. 338. 
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Abdul Rahman in his Institutes of Musalman Law has 
stated the rule in the following terms :— 


(5) “ The father cannot validly repudiate the wife of his 
minor son, nor can the minor pronounce a valid repudiation,” 
p. 126. 


In the face of the well settled rule of Law that a guardian 


has no power to divorce the wife of his ward, the reasoning, 
that ifa guardian can give a minor in marriage, he can also 
pronounce a valid divorce on his behalf, is a dangerous 
analogy and cannot be a legitimate source of innovations in 


the Hanafi Law. 


The second question is very important. Upon it rests the 
legal status of the children ofa section of the community. 
The law of legitimacy is simple enough, in its nature, but the 
mode in which it has been treated by the Hanafi Lawyers, has 
introduced complications. In the first place they do not 
apply the maxim “ /enorantia juris non execusat” to all 
the cases of mistake in sexual intercourse. Secondly, they 
mix up the law of whoredom, whichis one of the foulest 
crimes in Islam, with the law of legitimacy which forms part 
of the law of the family. Thirdly, many of them ignore the 
inherent distinction between void (dati?) and invalid (fasid) 
marriages and base the legal consequences of a marriage on 
the application of the term da¢z? or fasid to it, without regard 
to the objective condition which determines its character. 
In these circumstances some remarks on the above three 
points are necessary. 


Although in exceptional cases under the Hanafi law the 
ignorance of lawis as much excusable as the ignorance of 
fact, yet, as a rule, the presumption is thata Hanafi brought 
up in a Mahomedan country ( p"=18 ls ) knows the laws that 
govern him, (5) 


(5) In the same way if an alien (Hurbi) embraces Islam, enters our 


country, drinks wine and says, “ I did not know that it was forbidden” 
he is not punished. Itis different when he commits whoredom. The 
case of a Zimmee (a non-Mahomedan subject of a Muhammadan State) 
who embraces Islam, drinks wine and says :—“ I did not know that it 
was forbidden,” is also different, for he wil] be punished on the principle 
we have set out. Usul Bazdawi on the Margin of Kashf, Vol. IV., p- 
340, 
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Coming to the next point I may say that the confusion 


of the law of whoredom (£) with that of legitimacy is due 





(5a) Similarly, ^ ¢, asa son is not:punished when he cohabits with 
the slave girl of his father, without knowing that the co-habitation 1s 
forbidden, and as his ignorance createsa doubt (which is sufficient) 
for dropping punishment, so is the ignorance of an alien (Hurbi) (who) 
is not punishable when he embraces Islam, enters our country and drinks 
wine, provided he is ignorant of the unlawfulness of drinking wine. 
His ignorance also creates a doubt, which is sufficient for dropping 
punishment. The case is different, when he commits whoredom thinking 
that it is not forbidden. The case of a zimmee who embraces Islam and 
drinks wine is also different. Both are punishable. The basis of the 
distinction between an alien and a zimmee when they drink wine is the 
principle which we have stated. Itis that ignorance in cases in which 
a doubt is possible is sufficient to avert punishment, but in cases in which 
a doubt is impossible ignorance cannot createa doubt which averts 
punishment. The ignorance by the alien of the unlawfulness of drinking 
wine is possible ; for such unlawfulness is the result of prohibition by the 
law-giver, which is uncommunicated to aliens,. whose country 1s 
the country of ignorance and of carelessness towards the law. His 
ignorance of the law that whoredom is forbidden, is unfit to create a doubt ; 


for whoredom is forbidden in all religions and therefore he cannot be’ 


presumed to be ignorant on this point; for the knowledge of the rule 
(relating to whoredom, does not depend on its promulgation by the 
law of Islam. Similarly, the ignorance of a zimmee who accepts [slam is 
no excuse ; for he inhabits the country of peace ( pl.¥J,lo ) and the 
prohibition against wine is commonly known therein. His ignorance 
does not therefore create a doubt, inasmuch as it is not fitto create one 
and his doubt is due to his negligence, which is not excusable. 


(5d.) When the law is promulgated in the country of peace (,HulS,!0) 
the mission of the Messenger is complete and a person who is ignorant of 
law after that is ignorant owing to his own negligence and not to the 
non-publicity of the law, and hence his ignorance is not excusable. 
Usul on the Margin of Kashf, p. 346, Vol. IV. 


(5¢.) It follows from what we have stated that the legal consequences 
of a command do not take effect in the case ofa person to whom the 
command is addressed, prior to his knowledge of it ; for itis not in his 
power to obey before he knows (the command) and he is therofore excus- 
able, But when the command becomes well known throughout the country 


of peace (AY), ls) the mission of the Messenger is complete ; because 
it is not in his power to convey (Divine commands) to every one; what 


is in his power is to promulgate them. Usul on the Margin of Kashf. 
Vol. IV, p. 347. 


(6.) The carnal conjunction which occasions punishment is Zina, or 
whoredom ; and this, both in its primitive sense, and also in its legal 


—™ 
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to the common element of sexual intercourse. That inter- 
course may be lawful or unlawful, or it. may be doubtful 
whether in a particular case it is lawful or unlawful. Punish- 
ment is only inflicted when the act is positively unlawful. If 
the man accused of whoredom is doubtful punishment is 
averted ; because the prophet has said “ Avert ye punishments 
by doubts, ” | . 


The saying is one of the forms of the principle which 
entitles an accused person to the benefit of doubt, in the 
mind of the Judge(’) who tries him and-is akin to the maxim 
of the English law ; “It is better that ten guilty men should 
escape than that an innocent man should suffer.” (Hallroyd, 
ie in Sarah Hobson’s case, Lewin, C. C. 261.) 


The Hanafis, however, in their zeal to give the benefit of 
doubt to a man accused of whoredom, enumerate the cases 
in which the accused himself, irrespective of the mental state 
of the judge, may feel doubtful whether the sexual intercourse 
of which he is being tried is lawful or unlawful. They seem 
to think that-if there are circumstances which may create a 





acceptation, signifies the carnal conjunction of a man with a woman who 
is not his property, either by right of marriage, or of bondage, and in 
whom he has no erroneous property, because Zina is the denomination 
of an unlawful conjunction of the sexes, and this illegality is universally 
understood where such conjunction takes place devoid of property, 
either actual or erroneously supposed ; he saying of the prophet “ Avert 
ye punishment by doubts, supports this. * The Hidayah by Grady, p. 182. 


(7) But there is strong and marked difference as to.the efect of l 


evidence in civil and criminal proceedings. “The circumstances of the 
particular case” must determine whether a prudent man ought to act 
upon the supposition that the facts exist from which liability is to be in- 
ferred. What circumstances will amount to proof can never be matter 
of general definition. But with regard to the proof required in civil and 
criminal proceedings there is this difference ; that in the former a mere 
preponderance of probability is sufficient, but in the latter (owing to 
serious consequences of an erroneous condemnation both to the accused 
and society) the presumption of guilt must amount to “such a moral 
certainty as convinces the mind of tribunal, as reasonable men, beyond 
all reasonable doubt.” It is the business of the prosecution to bring home 
guilt to the accused to the satisfaction of the minds of the Jury, but the 
doubts to the benefit of which the accused is entitled must be such 





ê This last sentence is not-in Grady but its original is to be 
found in the Hidayah in Arabic. as . 
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doubt in the mind of the accused, the Judge ought to hold 
that the corpus delicti of whoredom is not complete and to 
acquit him. On this basis they classify the circumstances 
which, from their point of view, may create a doubt ina 
man as to a particular sexual intercourse. In the transla- 
tion of the Hidayah the term “doubt” is rendered as 
“error,” but I prefer to use the term “doubt” which is the 
correct translation of “Shubhat.” A doubt may be:— 


(a) A doubt in the act. 


(6) A doubt in the woman. (8) 


In the first class of doubt the woman is certainly prohibit- 
ed by law; but the man labouring under a fallacy supposes 
that sexual intercourse with her is lawful. One of the 
examples given is that the services of the slave girl of a wife 
are lawful to her husband, and he may supppose that sexual 


as relational thinking, sensible men may fairly and reasonably 


entertain ; not the doubt ofa vacillating mind that has not the moral 
courage to decide but shelters itself in a vain and idle scepticism. They 
must be doubts which men may honestly and conscientiously entertain. ” 
Law of Evidence, Amir Ali and Woodroffe, 4th Ed. p. 17. 


(8.) Error in carnal conjunction is of two kinds :—The first, error in 
respect to the act, which is termed Shubhat-Ishtibah, “ or error of mis- 
conception : the second, error in respect to the subject, which is termed 
“ Shoobhah-Hookmee” (error by effect) or Shabha Milk (erroneous 
property). The first of these descriptions of error is not established, nor 
understood, but with respect to a man who mistakes an illegal carnal 
conjunction for legal, because Ishtibah signified the man having carnal 
intercourse with a woman, under the supposition of the same being law- 
ful to him, in consequence of his supposing something other than that 
which is necessary to constitute legality as affording an argument of 
such legality ; it is therefore necessary that this mistake should have 
operated in his mind in order to establish Ishtibah, or misconception. 
and hence this species of error is not understood, except in the case of, 
a person who is under such misapprehension :—The second species of 
error is established, where the argument of the legality of carnal conjunc- 
tion exists in itself, but yet practise cannot take place upon it, 
because of some obstacle ; and this does not depend upon the apprehen- 
sion or belief of the person who commits the unlawful act: whence this 
species of error is regarded in respect to all men, that is to say, men who 
so conceive and also those who do not :—And punishment drops in conse- 
quence of the existence of either of these two species of error, on account 
of well-known tradition. Hidayah Grady, p. 182. 
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connexion is one of her services and therefore lawful (°). In CIVIL. 

this class of doubt the punishment is only remitted when the iio. 

accused pleads that by a fallacious reasoning he inferred that eae 

the sexual connexion was lawful. If he admits that he knew sn ora 

it to be unlawful, he is punishable. It is to be noticed that v. 
Saiqul Bibi. 


eet 


as the woman inthis class is certainly prohibited by law, 
sexual connexion with her is whoredom and to say that a Karamat 
man may wrongly infer that sexuąl intercourse with her ER 
is lawful is incorrect ; but in consequence of the ignorance of 

law being excusable in some cases the Hanafis say that, in 

spite of the woman being certainly prohibited by law, a man 

may through a fallacious reasoning infer that sexual inter- 

course with her is lawful. According to the maxim, “ /enoran- 

tia Juris non excusat” such erroneous reasoning can be of no 

avail. 


Error in respect to the act exist in eight several situations ; namely, 
with i— 


I.—The female slave of a man’s mother. 
I].—The female slave of his father. 
I]I.—The female slave of his wife. 
IV.—A wife repudiated by three divorces, who is in her Edit. 
V.—A wife completely divorced for a compensation, and in her 
á Edit. 
VL—AnaAm Walid, who is in her Edit after emancipation with 
respect to her master. f s 
VII.—The female slave of a master, with respect to his male slave. 


VIIL—A female‘slave, delivered as a pledge, with respect to the re- 
ceiver of such pledge (according the Rawayat-Sahih in treating of 
punishment) ®, and itis to be observed that a borrower, in this point, 
stands in the.same predicament with the receiver of a pledge. The 
Hidayah, Grady, p. 182. 2 

And in all these situations the person who has carnal conjunction 
does not incur punishment, provided he declares “ I conceived that this 
woman was lawful to me,”—but if he should acknowledge his conscious- 
ness that the woman was unlawful to him, he incurs punishment. 


(9.) That is the case of one who is doubtful whether sexual intercourse 
in a particular instance is lawful or unlawful, while there is no authority 
in the sources of law (as!) which supports lawfulness; because he 
mistakes what is no authority for an authority : for instance, when he sup- 

poses that sexual intercourse w th the slave girl of his wife is lawful ; 
" because he supposes: it to be one of her services which are lawful to him. 
In this class of cases the existence of doubt in his wind is essential. 





ə This is not in the Hidayah (Arabic). 
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In the second class the prohibition of the woman herself 
by virtue of some authority is said to be lawful. (1°) A 
man accused of whoredom with such a woman is not punish- 
able even when he knows that sexual intercourse with her is 
prohibited. The reason advanced by the Hanafis, for this 
rule, is that the prohibition against the woman, owing to 
some authority, being doubtful, carnal connexion with her is 
not whoredom (srna), and his knowledge or ignorance that 
carnal connexion with her is prohibited is therefore imma- 
terial. 


A careful comparison of the two classes reveals that the 
distinction sought to be drawn between them turns upon the 
prohibition of the woman by law. If she is certainly pro- 
hibited by law, the doubt is in the act of sexual intercourse ; 
but if the prohibition of the woman, in consequence of some 
authority, is doubtful, the doubt is in the woman. Juristically 
the basis of the distinction is imaginary. Under the Hanafi 
law all the women in the world, with reference to each man, 


are :— 


(a) Those with whom sexual connexion is prohibit- 
ed by law. 


(6) Those with whom sexual connexion is not prohibit- 
ed by law. 


If there is no doubt and the man is certain of the unlawfulness’there 
is no mistake, inasmuch as there is no authority in the sources of law to 
establish a doubt in reality. Hence as there is no mistaken supposition 
in him that the act is lawful, there exists no doubt at all. Fathul Qadir, 
Vol. V, p. 33- 


(10.) A doubt in the woman (Shubhat Hukmia) takes place when there 
is an authority which negatives unlawfulness like the saying of the pro- 
phet :—) ou and your property are for your father.” [n this case it is 
immaterial whether he thinks the act to be lawful or knows it to be un- 
lawful, because the doubt owing to the authority exists in reality, be it 
known to some one or be in unknown. Fathul Qadir, Vol. V, p 33. 


(10a.) When a doubt is in the woman, the Irwfulness of sexual in- 
tercourse with her (lit, ownership) in a sense is established and sexual 
intercourse with her ceases to be whoredom under all circumstances 
(i. e, whether the man knows it to be unlawful or is ignorant of its 
unlawfulness), This is the consequence of the existence of the authority 
which negatives its unlawfulness, independently of the doubt of the man 
accused of it and of his conviction. Bahr Raiq, Volume V, page 12. 
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ATA MOHAMMAD CHOWDRY 
VENSUS 
SAIQUL BIBI AND ANOTHER,® 


Mahomedan Law—Hanafi— Murriage—Illegitimacy —lgnorance of law. 


One Musammat Rakima, while a minor, was first given in marriage 
to a minor, Shafi. After a week she was given in marriage to another 
minor, Zakaria. After a time a divorce was pronounced either by the 
minor hushands Shafiand Zakaria, or by their fathers. Musammat Rakima, 
after being divorced, was married to Hashmat-ullah and gave birth to 


the plaintiffs by him during the lifetime of Shafi and Zakaria. Hashmat- 


ullah was not a new convert to Islam and was a resident of British India 
where the Hanafi law of marriages is applicable to Hanafis. 


Held (KARAMAT HUSAIN, J.,) that (1) Hashmat-ullah could not be 
allowed to: plead ignorance of law and that he must be presumed to have 
married’ Rakima with the knowledge of the fact that she was another’s wife i 
(2) that it is a settled rule of Hanafi law that a guardian has no power to 
divorce the wife of his ward ; and (3) that his marriage, therefore, with 
Musammat Rakima was void, and that the plaintiffs, who were begotten 
of the void marriage were illegitimate. 


The Mahomedan Law with regard to marriage and legitimacy, and 
the original authorities, discussed. 


Asim-un-nissa Khatoon v. Karim-un-nissa Khatoon, [1895] 23 C. P., 


130, referred to, and the dicta of LAL CHAND, J, in Ahurshed Jahan ~.. 


Abdul Hamid Khan, [i908 Punjab Record, Vol. 4, No. 6. 


SECOND APPEAL from the decision of the District Judge 
of Gorakhpur. 


The following judgment was delivered by 


KARAMAT HUSAIN J.— This wasa suit by two daughters 
of Musammat Rakima by Hashmat-ullah for theirshare in the 
property left by Hashmat-ullah.. The defence was-that they 
were illegitimate. The first court decreed the-claim and that- 
decree was upheld by the lower appellate court. The defen- 
dants prefer a second appeal. It is argued on their behalf that 
the plaintiffs are illegitimate. It appears that Musammat 
Rakima, while a minor, was first given ‘in mattiage toa minor 
Shaf. After a week she was given in marriage to another 
- minor Zakaria, After a time a divorce was pronounced either 

° S. A. 150 of 1909, 
128 
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by the minor husbands Shafi and Zakaria, or by their fathers. 
Musammat Rakima, after being divorced, was married to 
Hashmat-ullah and gave birth to the plaintiffs by him during 
the lifetime of Shafi and Zakaria. The above facts are, ad- 
mitted on both sides, andit has been found by the lower 
appellate court in answer to the issues remitted that Hashmat- 
ullah, when he married Musammat Rakima, was familiar with 
the marriages and divorces of his cousin ;Musammat Rakima.) 


On the-above facts two points arise for decision :— 


(2) Can a minor or his guardian validly divorce his 
(minor’s) wife ? 

(6) Is the issue of a minor’s wife, divorced either by him 
or by his guardian, by a second husband, who marries her 
with the knowledge that she is the wife of the minor and 
divorced by him or by his guardian, legitimate ? 


The Hanafi lawyers are agreed that a guardian has no 
power to divorce the wife of his ward. They are also agreed 
that a minor, during his minority, has no power to do so. 
The first portion of the rule has been expressly stated by the 
author of Raddul Mukhtar. In commenting on a text of the 
Durri Mukhtar (’) he has said so, (?', the source of the above 
rule is a tradition (3). 


The second portion of the rule is stated in the Hidayah by 
Grady (£). 


(1.) The subject of divorce is a married wife and the person competent 
to divorce is a husband who is of sound mind, of age and whois awake. 
Durri Mukhtar on the margin of Raddul Mukhtar, vol. II, p. 428. 


(2.) By using the term husband the author implies that the master of 
a slave or the father of a minor has no power to divorce the wife of the 
slave or of the son. Raddul Mukhtar, vol II, p. 428. 


(3.) Divorce is the privilege of the husband. (Lit. the one who holds 
the leg.) Lubab, vol. I, p. 385. 

(4) The divorce of every husband is effective if he beof sound 
understanding, and mature age, but that of a boy or a lunatic or one talk- 
ing in his sleep is not effective for two reasons. First, because the 
Prophet has said: “Every divorce is lawfal excepting that of a boy ora 
lunatic ; secondly, because a man’s competency to act depends upon his 
possession ofa sound judgment which is not the case with infants or 
lunatics ; and one talking in his sleep is the same in this pointasa boy 
or.a lunatic since his words in this case are not the result of a deliberate 
option. P. 75, Hidayah, Vol. I, p. 338. 
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Abdul Rahman in his Institutes of Musalman Law has 
stated the rule in the following terms :— 


(5) “ The father cannot validly repudiate the wife of his 
minor son, nor can the minor pronounce a valid’ repudiation,” 
p. 126. 


In the face of the well settled rule of Law that a guardian 


has no power to divorce the wife of his ward, the reasoning, 
that ifa guardian can give a minor in marriage, he can also 
pronounce a valid divorce on his behalf, is a dangerous 


analogy and cannot be a legitimate source of innovations in 
the Hanafi Law, 


The second question is very important. Upon it rests the 
legal status of the children ofa section of the community, 
The law of legitimacy is simple enough, in its nature, but the 
mode in which it has been treated by the Hanafi Lawyers, has 
introduced complications. In the first place they do not 
apply the maxim “J/enorantia juris non erecusat” to all 
the cases c? mistake in sexual intercourse. Secondly, they 
mix up th law of whoredom, which is one of the foulest 
crimes in 1 «am, with the law of legitimacy which forms part 
of the law of the family. Thirdly, many of them ignore the 
inherent distinction between void (ati) and invalid (fasid) 
marriages and basethe legal consequences ofa marriage on 
the application of the term dazi/ or fasid to it, without regard 
to the objective condition which determines its character, 
In these circumstances some remarks on the above three 
points are necessary. 


Although in exceptional cases under the Hanafi law the 
ignorance of law is as much excusable as the ignorance of 
fact, yet, as a rule, the presumption is thata Hanafi brought 
up in a Mahomedan country ( »"!¥,!s ) knows the laws that 
govern him. (5) 


(5) In the same way if an alien (Hurbi) embraces Islam, enters our 
country, drinks wine and says, “I did not know that it was forbidden” 
he is not punished. Itis different when he commits whoredom. The 
case of a Zimmee (a non-Mahomedan subject of a Muhammadan State) 
who embraces Islam, drinks wine and says :—“ I did not know that it 
was forbidden,” is also different, for he will be punished on the principle 
we have set out. Usul Bazdawi on the Margin of Kashf, Vol. IV., p. 
340, 
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` Coming to the next point I may say that the confusion 
of the law of whoredom (*) with that of legitimacy is due 


— eee a 











mr et ee 





(sa.) Similarly, #¢,as a son is not punished when he cohabits with 
the slave girl of his father, without knowing that the co-habitatiou is 
forbidden, and as his ignorance createsa doubt (which is sufficient) 
for dropping punishment, so is the ignorance of an alien (Hurbi) (who) 
is not punishable when he embraces Islam, enters our country and drinks 
wine, provided he is ignorant of the unlawfulness of drinking wine. 
His ignorance also creates a doubt, which is sufficient for dropping 
punishment. The case is different, when he commits whoredom thinking 
that it is not forbidden. The case of a zimmee who embraces Islam and 
drinks wine is also different. Both are punishable. The basis of the 
distinction between an alien and a zimmee when they drink wine is the 
principle which we have stated. Itis that ignorance in cases in which 
a doubt is possible is sufficient to avert punishment, but in cases in which 
a doubt is impossible ignorance cannot createa doubt which averts 
punishment. The ignorance by the alien of the unlawfulness of drinking 
wine is possible ; for such unlawfulness is the result of prohibition by the 
law-giver, which is uncommunicated to aliens, whose country is 
the country of ignorance and of carelessness towards the law. His 
ignorance of the law that whoredom is forbidden, is uufit to create n doubt ; 
for whoredom is forbidden in all religions and therefore he cannot he 
presumed to be ignorant on this point ; for the knowledge of the rule 
(relating to whoredom} does not depend on its promulgation by the 
law of Islam. Similarly, the ignorance of a zimmee who accepts Islam is 
no excuse ; for he inhabits the country of peace ( pluJI,lo ) and the 
prohibition against wine is commonly known therein. His ignorance 
does not therefore create a doubt, inasmuch as it is not fitto create one 
and his doubt is due to his negligence, which is not excusable. 


(5%.) When the law is promulgated in the country of peace (Juti yl) 
the mission of the Messenger is complete and a person who is ignorant of 
law after that is ignorant owing to his own negligence and not to the 
non-publicity of the law, and hence his ignorance is not excusable. 
Usul on the Margin of Kashf, p. 346, Vol. IV. 


(5c.) It follows from what we have stated that the legal consequences 
of a command do not take effect in the case ofa person to whom the 
command is addressed, prior to his knowledge of it ; for itis not in his 
power to obey before he knows (the command) and he is therofore excus- 
able. But when the command becomes well known throughout the country 


of peace („Aati to) the mission of the Messenger is complete ; because 
it ig not in his power to convey (Divine commands) to every one ; what 


is in his power is to promulgate them. Usul on the Margin of Kashf, 
Vol. IV, p. 347. 


(6.) The carnal conjunction which occasions punishment is Zina, or 
whoredom ; and this, both in its primitive sense, and also in its legal 
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to the common element of sexual intercourse. That inter- 
course may be lawful or unlawful, or it may be doubtful 
whether in a particular case it is lawful or unlawful. Punish- 
ment is only inflicted when the act is positively unlawful. If 
the man accused of whoredom is doubtful punishment is 
averted ; because the prophet has said “ Avert ye punishments 
by doubts, ” 


The saying is one of the forms of the principle which 
entitles an accused person to the benefit of doubt, in the 
mind ofthe Judge(*) who tries him and is akin to the maxim 
of the English law ; “It is better that ten guilty men should 
escape than that an innocent man should suffer.” (Hallroyd, 
J., in Sarah Hobson’s case, Lewin, C. C. 261.) 


The Hanafis, however, in their zeal to give- the benefit of 
doubt to a man accused of whoredom, enumerate the cases 
in which the accused himself, irrespective of the mental state 
of the judge, may feel doubtful whether the sexual intercourse 
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to think that if there are circumstances which may create a 
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acceptation, signifies the carnal conjuaction of a man with a woman who 
is not his property, either by right of marriage, or of bondage, and in 
whom he has no erroneous property, because Zina is the denomination 
of an unlawful conjunction of the sexes, and this illegality is universally 
understood where such conjunction takes place devoid òf property, 
either actual or erroneously supposed ; he saying of the prophet “ Avert 
ye punishment by doubts, supports this. * The Hidayah by Grady, p. 182. 


(7.) But there is strong and marked difference as to the effect of 
evidence in civil and criminal proceedings. “The circumstances of the 
particular case” must determine whether a prudent man ought to act 
upon the supposition that the facts exist from which liability is to be in- 
ferred. What circumstances will amount to proof can never be matter 
of general definition. But with regard to the proof required in civil and 
criminal proceedings there is this difference ; that in the former a mere 
preponderance of probability is sufficient, but in the latter (owing to 
serious consequences of an erroneous condemnation both to the accused 
and society) the presumption of guilt must amount to “such a moral 
certainty as convinces the mind of tribunal, as reasonable men, beyond 
all reasonable doubt.” It is the business of the prosecution to bring home 
guilt to the-accused to the satisfaction of the minds of the Jury, but the 
doubts to the benefit of which the accused is entitled must be such 


° This last sentenceis not in Grady but its original is to be 
found in the Hidayah in Arabic. 
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doubt in the mind of the .accused, the Judge ought to hold 
that the corpus delicti of whoredom is not complete and to 
acquit him. On this basis they classify the circumstances 
which, from their point of view, may create a doubt ina 
man as to a particular sexual intercourse. In the transla- 
tion of the Hidayah the term “doubt” is rendered as 
“error,” but I prefer to use the term “doubt” which is the 
correct translation of “Shubhat.” A doubt may be:— 


(a) A doubt in the act. 
(6) A doubt in the woman. (8) 


In the first class of doubt the woman is certainly prohibit- 
ed by law; but the man labouring under a fallacy supposes 
that sexual intercourse with her is lawful. One of the 
examples given is that the services of the slave girl of a wife 
are lawful to her husband, and he may supppose that sexual 


as relational thinking, sensible men may fairly and reasonably 


entertain ; not the doubt of a vacillating mind that has not the moral 
courage to decide but shelters itself in a vain and idle scepticism. They 
must be doubts which men may honestly and conscientiously entertain. ” 
Law of Evidence, Amir Ali and Woodroffe, 4th Ed. p. 17. 


(8.) Error in carnal conjunction is of two kinds :—The first, error in 
respect to the act, which is termed Shubhat-Ishtibah, “ or error of mis- 
conception : the second, error in respect to the subject, which is termed 
“ Shoobhah-Hookmee” (error by effect) or Shabha Milk (erroneous 
property). The first of these descriptions of error is not established, nor 
understood, but with respect to a man who mistakes an illegal carnal 
conjunction for legal, because Ishtibah signified the man having carnal 
intercourse with a woman, under the supposition of the same being law- 
ful to him, in consequence of his supposing something other than that 
which is necessary to constitute legality as affording an argument of 
such legality ; it is therefore necessary that this mistake should have 
operated in his mind in order to establish Ishtibah, or misconception. 
and hence this species of error is not understood, except in the case of, 
a person who is under such misapprehension :—The second species of 
error is established, where the argument of the legality of carnal conjunc- 
tion exists in itself, but yet practise cannot take place upon it, 
because of some obstacle ; and this does not depend upon the apprehen- 
sion or belief of the person who commits the unlawful act: whence this 
species of error is regarded in respect to all men, that is to say, men who 
so conceive and also those who do not :—And punishment drops in conse- 
quence of the existence of either of these two species of error, on account 
of well-known tradition. Hidayah Grady, p. 182, 
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connexion is one of her services and therefore lawful (2). In CIVIL. 

this class of doubt the punishment is only remitted when the 19. os 

accused pleads that by a fallacious reasoning he inferred that — 

the sexual connexion was lawful. If he admits that he knew Sr dr ata 

it to be unlawful, he is punishable. It is to be noticed that v. is 
Saiqul Bibi. 


as the woman in this class is certainly prohibited by law, 
sexual connexion with her is whoredom and to say that a Karamat 
man may wrongly infer that sexual intercourse with her llc 
is lawful is incorrect ; but in consequence of the ignorance of 
law being excusable in some cases the Hanafis say that, in 
spite of the woman being certainly prohibited by law, a man 
may througha fallacious reasoning infer that sexual inter- 
course with her is lawful. According to the maxim, “ Jenoran- 





tia Juris non excusat” such erroneous reasoning can be of no 
avail. 

Error in respect to the act exist in eight several situations ; namely, 
with :— 


1.—The female slave of a man’s mother. 
II.—The female slave of his father. 
IlI].—The female slave of his wife. 
IV.—A wife repudiated by three divorces, who is in her Edit. 
V.—A wife completely divorced for a compensation, and in her 
„Edit. 
VI.—An Am Walid, who is in her Edit after emancipation with 
respect to her master. 
VIi.—The female slave of a master, with respect to his male slave. 


VIIL—A female slave, delivered as a pledge, with respect to the re- 
ceiver of such pledge (according the Rawayat-Sahih in treating of 
punishment) °, and itis to be observed that a borrower, in this point, 
stands in the same predicament with the receiver of a pledge. The 
Hidayah, Grady, p. 182. 


And in all these situations the “person who has carnal conjunction 
does not incur punishment, provided he declares “I conceived that this 
woman was lawful to me,”—but if he should acknowledge his conscious- 
ness that the woman was unlawful to him, he incurs punishment. 


(9.) That is the case of one whois doubtful whether sexual Intercourse 
in a particular instance is lawful or unlawful, while there is no authority 
in the sources of law (es!!) which supports lawfulness; because he 
mistakes what is no authority for an authority : for instance, when he sup- 
poses that sexual intercourse w th the slave girl of his wife is lawful ; 
because he supposes ‘it to be one of her services which are lawful to him. 
In this class of cases the existence of doubt in his mind is essential. 


* This is not in the Hidayah (Arabic). 
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In the second class the prohibition of the woman herself 
by virtue of some authority is said to be lawful. (19°) A 
man accused of whoredom with such a woman is not punish- 
able even when he knows that sexual intercourse with her is 
prohibited. The reason advanced by the Hanafis, for this 
rule, is that the prohibition against the woman, owing to 
some authority, being doubtful, carnal connexion with her is 
not whoredom (siza), and his knowledge or ignorance that 
carnal connexion with her is prohibited is therefore imma- 
terial. 


A careful comparison of the two classes reveals that the 
distinction sought to be drawn between them turns upon the 
prohibition of the woman by law. If sheis certainiy pro- 
hibited by law, the doubt is in the act of sexual intercourse ; 
but if the prohibition of the woman, in consequence of some 
authority, is doubtful, the doubt is in the woman, Juristically 
the basis of the distinction is imaginary. Under the Hanafi 
law all the women in the world, with reference to each man, 
are :— 

(a) Those with whom sexual connexion is prohibit- 
ed by law. 


(6) Those with whom sexual connexion is not prohibit- 
ed by law. 


If there is no doubt and the man is certain of the unlawfulness there 
is no mistake, inasmuch as there is no authority in the sources of law to 
establish a doubt in reality. Ifence as there is no mistaken supposition 
in him that the act is lawful, there exists no doubt at all. Fathul Qadir, 
Vol. V, p. 33: 





(10.) A doubt in the woman (Shubhat Hukmia) takes place when there 
is an authority which negatives unlawfulness like the saying of the pro- 
phet :—\ou and your property are for your father.” In this case it is 
immaterial whether he thinks the act to be lawful or knows it to be un- 
lawful, because the doubt owing to the authority exists in reality, be it 
known to some one or be in unknown. Fathul Qadir, Vol. V, p 33. 


(102.) When a doubt is in the woman, the lawfulness of sexual in- 
tercourse with her (lit, ownership) in a sense is established and sexual 
intercourse with ber ceases to be whoredom under all circumstances 
(i. e., whether the man knows it to be unlawful or is ignorant of its 
unlawfulness), This is the consequence of the existence of the authority 
which negatives its unlawfulness, independently of the doubt of the man 
accused of it and of his conviction. Bahr Raiq, Volume V, page I2. 


ea 
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“A woman with whom sexual connexion is doubtful in law 
is an impossibility. It is the man who may be doubtful but 
the law cannot. “Doubtful” is a mental state of human 
being and cannot be an attribute of a rule of law which must 
always be certain. What the Hanafis seem to mean, by 
drawing the distinction between the two classes, is that the 
state of the law on the subject is such that in the case of “a 
doubt in the act” no ordinary man, with ordinary care, can 
be doubtful as to the certainty of the prohibition of the 
woman, and that in the case of a doubt in the woman an 
ordinary man with ordinary care. can be doubtful, They 
have, however, chosen to state the rule in their own way and 
one in administering the Hanafi law is bound to take things 
as one finds them and cannot view them in the light, of one’s 
own apperceptions in Jurisprudence “ the law, as Earl Hals- 
bury, L. C., rightly observed, is not always logical,” * because 
human affairs are to a great extent governed by feelings 
(present or representative) and not by pure reason. I there- 
fore take it for granted that under the Hanafi law-all the 
women in respect to-each man are divisible into three 
classes :— 

(a) Women that are prohibited. 
(6) Women that are unprohibited. 
(c) Women whose prohibition is doubtful. 


l have predicated the terms “ prohibited ” and unprohibit- 
ed of “women,” inasmuch as the proposition “A woman is 


_“ prohibited,” has an important significance in the Hanafi 


Jurisprudence, 


Instances of the women as to which the prohibition is 


doubtful are given in the Hidayah (11). 





(11.) Error in reapect to the subject exists in six situations ; namely :— 
1. The female slave of man’s son. 
2. A wife completely repudiated by an implied divorce. 


3. A female slave sold, with respect to the seller, before the delivery 
of her to the purchaser, 


4. A female slave Mamhoora (that is, a slave stipulated to be given 
in dower to a wife) with respect to the husband, before seisin of her being 
made over to wife. 


© Quinn v. Leathem, (1901) A. C. P. 495, 506. 
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In consequence of the common element of sexual inter- 
course, the law of whoredom and the law of legitimacy being 
connected in the minds of thé Hanafis, they discuss the effect 
of doubt in sexual intercourse on legitimacy immediately, after 
discussing its effects on punishment for whoredom. They say 
that some kinds of doubt in séxual connection, which are 
sufficient to entitle a man accused of whoredom to the benefit 
of the doubt, are also sufficient to establish legitimacy and lay 
down that if the doubt is “in the act” and not “in the woman,” 
the issue is illegitimate, and that if the. doubt is “in the 
woman,” the issue is legitimate (7 2). 


s. A female slave held in partnership with respect to any of the 
partners. 


-© 


6. A female slave delivered in pledge with respect to the receiver ` 


of such pledge, according to the Book on Pawnage. And in all those 
situations a person who has carnal connexion does not incur punishment 
even though he should confess his consciousness of such woman being 
unlawful tohim. Grady, p. 183. 


(12.) In a case of error of the second apecies, the parentage of the 
child is established in the man who ‘has had such connection, if he claim 
such child, but in a case of error of the first species the parentage of the 
child is not to be established in the man, notwithstanding his claim— 
because, ina case where the error is of the first species, the act of 
generation is positive whoredom, although punishment be not incurred, 
on account of a circumstance which has reference to the man commit- 
ting such act (namely, that of the illegality of the act being misconceived 
by him according to his apprehension of it); but the act of generation, 
in a case of error of the second species, is not positive whoredom. 
Hamilton’s Hidayah by Grady, p 182. 


(124.) (The first takes place in the case of a man who is in doubt) 
that is a man whois in doubt whether sexual intercourse is or is not 
lawful, while there is no authority which makes it lawful. He simply 
mistakes what is no authority for lawfulness for authority for lawfulness. 


For example he may infer from the lawfulness of the services of the slave 
girl of his wife the lawfulness of sexual intercourse with her. In this class 
a doubt in the mind of the man is necessary, and there is no error in the 


absence of doubt from his mind ; because there is no authority which may 


create a doubt independently of his mental state. Consequently if he is 
certain as to the unlawfulness of the act, there is no error and the second 


class which is Shu>hat-hukmiyah takes place owing to the existence of 


an authority which negatives the unlawfulness of the woman like 
the saying of the Prophet “ You and your property are for your father.” 
In this class of doubt it is immaterial whether the man supposes sexual 
connexion to be lawful; or knows it to be unlawful ; inasmuch us a 


~ 
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according to the two disciples is to be inflicted in a marriage 
with any woman who is certainly prohibited or whether it is 
to be inflicted only when ‘he marries one of such women as are 
permanently prohibited ('5), On principle I see no reason 
for such a distinction. Prohibition against a woman, as I shall 
show later. on, takes away from her the character of being a 
“fitting subject” of marriage and renders the contract of 
marriage with her vozd. In these circumstances there can be 
no ground for any di tinction between the so-called tem- 
porarily and permanently prohibited women. 





was aware there is none, though otherwise he would be exempted. 
It follows, therefore, that in the opinion of Abu Hanifah connection under 
_ any contract of marriage is not zina, and that in the opinion of his 
disciples, whenever a contract of marriage is universally allowed to be 
unlawful, connection under it is zina. Ballie, p. 2. 


(14¢e.) There is also no punishment by a doubt due to the contract, (‘e., 
the contract of marriage) according to him (f. e., Abu Hanifah), for 
example, in sexual intercourse with a mahram that a man marries. 
The disciples hold that if he knows unlawfulness, he shall be punished. 
The fatwa as stated in the Khulasa is according to the opinion of the 
two disciples: but in all the commentaries preference is given to the 
opinion of Abu Hanifah as said by Qasim in his Tashib, and therefore 
it is better to give ‘fatwa according to his opinion. It is stated in the 
Quhistani from the Muzmarat that the fatwa should be according to the 
opinion of the two disciples. The view of the author of the Fatah is that 
the doubt due to the contract of marriage falls under the category of the 


doubt in the woman in which parentage is established. Durri Mukhtar 


- on the Margin of Ruddul Mukhtar, Vol. V,p 158. 


~“ (15.) It is stated in some commentaries that by the marriage of one 
with whom marriage is unlawful, is meant the marriage with one of the 
maharim, with the wife divorced three times, with the wife of another, 
with the wife of another while she is observing iddat, with fifth wife, with 
the sister of the wife who is observing iddat, with a Majusiyañ, with a 
slave girl or a free woman (the rule as to the marriage of a slave girl 
without the permission of her master is the same), or with a woman with- 
out witnesses to the marriage. In all the above cases punishment is not 
to be inflicted according to Abu Hanifah, although the accused admit 
that he knew that the woman was prohibited to him. According to them 
he is punished if he knows the unlawfulness otherwise not. After this the 
commentator says :—The two disciples hold that when the woman is not 
permanently prohibited, there is no punishment, “ This shows that there 
are two conflicting reports regarding the view of the two disciples. Ac- 
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(c) The contract of marriage in the opinion of Abu 
Hanifa “ creates a doubt in the woman” and hence as soon 
as a marriage takes place, sexual intercourse with her ceases 
to be whoredom and punishment for it drops, in spite of the 
facts that the man knows the woman to be certainly prohi- 
bited, and the marriage to be unlawful. In the opinion of the 
two disciples it creates a “ doubt in, the act,” and sexual inter- 





cording to the Kefi when a man marries a slave girl or a free woman, or 
marries a Ma/ustyah, or a slave girl without the permission of her master 
(the rule is the same when a slave marries without the permission of his 
mastèr), all are agree that punishment drops. According to the com- 
mentator alluded to there is a difference of opinion in the above cases 
between the two disciples and Abu Hanifah, their view according to him 
being that the accused is to be punished. The commentator has also 
added what you have heard. The absence of carefulness in the language 


(in which he has stated the law) is evident Itis to be noticed that the - 


reason (that a doubt which averts punishment disappears according to 
thenr only when all the lawyers are agreed that the woman is permanent- 
ly prohibited) given in the Kafi by Hafizuddin for the dropping of 
punishment, when a man marries a Afajusiyah or others mentioned along 
with her shows that if he marries the wife of another or any other woman 
mentioned along with her, he is not punished, inasmuch as a prohibi- 
tion regarding the wife of another is limited to the ‘continuance of her 
marriage with her busband, including the frodz/ion period just as the 


prohibition of a AMcu/usiyah lasts so long as her religion lasts, and it dis- 


appears when she accepts Islam, and in the same way the wife of another 
if divorced is not prohibited after the passing of the A-oduéfon period. 
The reasoning also shows that there is no punishment according to them 
save when one marries one’s own maharim. Probably this latter is the 
view of the two disciples. ‘Those who cau be relied on in their reports: 
and writings like Ibn Munzir have stated the same. Fathul Qadir, Vol. 


Vy, ps 4. 


'(15a.) The author implies that if a man marries the wife of another, or 
his wife while observing probation, or his own wife whom he divorced 
three times, or a slave girl or a free woman, or marries a Wajustyah, or a 
slave girl without the permission of her master (the law is the same when 
a slave marries without his master’s permission), or marries five women 
in one contract or marries two sisters in one contract and cdhabits with 
both, or with the one married last (when the contracts of marriage are 
successive, there -is no punishment for sexual intercourse with the one 


married first), there is no punishment according to all. The reason ac- 


cording to Abu Hanifa is evident. The reason according to two disciples 
is that the doubt is nezatived only in those cases in which all the lawyers 
are agreed that the woman is prohibited permaneutly. Bahr, Vol. V, p. 17 
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course with her, therefore, ceases to be whoredom only, when 
the woman is a fitting subject of marriage (18), 


The conflict of opinion between Abu Hanifah and his 
two disciples turns upon the meaning to be assigned to 
the expression “a fitting subject of marriage.” 


According to Abu Hanifah the legal fitness of a woman 

' for marriage with some body is sufficient to create a 

doubt in the corpus delicti of whoredom, According to 

the two disciples the legal fitness of the woman for matriage 

with the man in question is essential (17), 

eee eae 
(16.) The legal result of the doubt due to marriage according to the 


Imam A bu Hanifah}, is that of the doubt in the woman, and according 
tothem that of the doubt in the act. Radd., Vol, III, p. 159. 


(17.) The basis on which the conflict (between Abu Hanifah and 
his two disciples) rests is, whether the marriage does or does not create 
a doubt? In their (the two disciples and others) opinion no doubt is 
created as has already been stated. In the opinion off Abu Hanifah, 
Sufyan and Sufar it does create a doubt. The genesis of doubt depends 
upon the woman being or not being “a fitting subject of marriage.” In 
their opinion she is nota fitting subject of marriage, for a fitting subject 
of marriage means a woman, he can lawfully marry, and the woman in 
question is one of his mahartut a marriage with whom under all cir- 
cumstances is a marriage in form only and with one who is not “a 
fitting subject of marriage,” and that marriage is like a marriage between 
man and man. In his opinion the woman is “à fitting subject of marriage,” 
because that means not.a fitness fora lawful marriage, puta fitness for 
the ends of a marriage, f. e., procreation “ and such a fitness exists owing 
to which some one else may marry her”, Fatah, Vol., V. p. 42. 








(17a.) That is, there is no punishment, according to Abu Hanifah 
whena man marries a woman prohibited to him and `cohabits with 
her, and they (the two disciples) say heis punished, when he knows that 
(4 e, unlawfulness) ; because the matriage is‘one which had not taken 
place with a woman who is “a fitting subject of Marriage,” and hence it is 
no marriage all at all, andis likea marriage betweentwo males. This 
is due to the fact that sexual intercourse can only be lawful when the 
woman is legally “ a fitting subject of marriage,” and the legal effect ofa 
marriage is the lawfulness of sexual intercourse, and as the woman is 
one of those who are prohibited, a marriage with her cannot make 
sexual intercourse with her lawful. The reason for Abu Hanifa’s view 
is that the contract of marriage is formed with a woman who is “a fitting 
subject of marriage” which expression means that she is “a fitting subject 
for the ends of Marriage,” and every daughter of Adam is fit for procrea- 
tion, which is the endof marriage. That being ‘so, ina marriage with 
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— —_— 


(d) The rule, according to the two disciples, as already 


a woman who is prohibited all the legal result of a valid marriage should 
follow, and though, owing to the prohibition by the law, it falls short 
of making sexual, intercourse lawful yet it creates a doubt, because a 
doubt makes something appear to be another while that is not so in 
reality. The basis of the conflict is, “Does such a marriage create a doubt 
or does it not ? The answer depends on :—“ Is the marriage contracted 
with a woman whoisa fitting subject of marriage” or with one who 
is not ? 


In the opinion of (Abu Hanifah) the marriage is contracted with a 
woman who is “a fitting subject of marriage ;” for the fitness does not 
mean thata marriage with her makes sexual intercourse lawful, but 
means that the woman is fit forthe end of marriage, £ e. procreation, 
and such a fitness does exist. Hence some other man may lawfully 
marry her. In their opinion the marriage is contracted with a woman 
who is not “a fitting subject of marriage”; because “a fitting sub- 
ject of marriage” means a woman with whom sexual intercourse 
becomes lawful by marriage. This does not happen in a marriage 
with a prohibited woman who is prohibited under all circumstances. 
What happens;in marrying her, is the form of marriage and not a real 
one. Some reflection will show that in dealing with fitness for marriage 
they look at it from different points of view. Those who say she is not 
“a fitting subject of marriage ” mean that she is not so with reference to 
the husband in question, ù e., she is not fitting subject of marriage for 
this particular man. It is for this reason that they say that she cannot 
become lawful by marriage to the man in question, there being no 
doubt that she may become lawful to some one else by amarriage. The 
Imam Abu Hanifah, in calling her “a fitting subject of marriage” intended 
to say that she was a fitting subject of marriage in the abstract, and 
not with reference to the man in question. It is for this reason that he 
says that she is fit for the end of marriage, +. ¢., procreation. This is 
not inconsistent with the view of jurists that prohibition against marriage 
with mafarim means that they are not fitting subjects of marriage, nor 
with the view of the lawyers that a woman as one of the daughters of 
Adam who is not prohibited is a fitting subject of marriage ; for the 
jurists mean that a fitness for marriage with a particular man is negativ- 
ed. You know that Abu Hanifa only says that she is a fitting subject 
of marriage in the abstract, and not with reference tothe particular 
man. The lawyer, Abu Laith, follows the view of the two disciples. He says 
in the Waqiat “we too follow their view.” It is stated in the Khulasah 
that the Fatwa is according to their view, and the reason, for the pre- 
ference, is that a doubt is possible only when the lawfulness of sexual 
intercourse is possible in any way ; because the doubt is as to whether 
sexual intercourse is or is not lawful ; but the lawfulness of intercourse 
with her is not proved in any way. Had she been unprohibited in any 
way, co-habitation with her would have established ¿ddat and legitimacy. 
Bahr, Vol. V., pp, 16-17. 
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stated, is that.if the man knows that the marriage is unlawful, 
he is punishable for whoredom. This implies, as has been 
stated by some, that ifa man is ignorant of the unlawfulness 
of the marriage, he is not punishable. His ignorance of the 
unlawfulness of the marriage may be due to the ignorance of 
the fact that the woman belongs to one of the nine classes 
which are prohibited under the Hanafi law, or it may be due 
to the ignorance of the law that a marriage with the woman 
is unlawful, though the fact that the woman belongs to a 
prohibited class is known. The Hanafis, in consequence of 
excusing the ignorance of law in some cases, have taken no 
notice of this important distinction. The language in which 
the view of „the two disciples, on this point, has been couched 

by Kazi Khan and others leaves, however, no room for doubt 
that it is the ignorance of the fact that the’ woman belongs to 


a prohibited class, and not the ignorance of the law on the: 


subject, which averts punishment, (2 8) 


Kazi Khan; in stating the rule as to a marriage with an 
other's wife, uses the language which clearly shows that the 
distinction turns upon the mistake of fact (see 40-C), 


The reason why the rule is laid down in the affirmative form 
is to cover the case of a new convert to Islam, who may be 


ce O 

` (18) When a man marries a woman related to him by blood who 
is prohibited to him, such as mother, daughter, sister, paternal or mater- 
nal aunt, or marries the wife of his father or his son, and cohabits with 
her, he is not liable to punishment according to Abu Hanifah and has 
to pay her dower whatsoever it may be. Abu Yusuf, Mohammad and 
Shafat say that fe knows that she tsa proh bited blood relation he is 
punished, and has to pay no dower; but if he does not now that she is 
a prohibited b'ood relition he has to pay her dower, but there is no 
punishment. Kazi Khan, p. 383. 


(18a.) Ifa man marries a woman so related to him “by blood as is 
prohibited to him, such as mother, daughter, sister, paternal or maternal 
aunt, or marries the wife of his father or of his son, and co-habits with 
her, he is not liable to punishment, according to Abu Hanifah and has to 
pay her dower, whatsoever it may be. Abu Yusuf, Mohammad and 
Shafai say that ¢/he knows her to be such blood relation of his as ia pro- 
hibited, he is liable to punishment, but has not to pay her dower, and if 
he does not know that she is sucha blood relation of his as is prohibited, 
he has to pay her dower, but there. is no punishment. Angarvi, Vol, 
II, p. 151, . 
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excused for the ignorance of /azw as well as for the ignorance 
of fact. 


(e) One of the results of the conflict of view on this 


` point, between Abu Hanifah and his two disciples, is the 


diversity of opinion in Hanafi lawyers. Some hold that the 
Fatwa, in punishing a man for whoredom, is to be according 
to the view of Abu Hanifah, and others hold that it is to be 
according to the view of the two disciples, see U. (14-@). 
the consequences of the diversity of opinion between Abu 
Hanifa and his two disciples were confined to the administra- . 
tion of the law of crimes, it would be unnecessary for me to 
state that preference is to be given tothe view of the two 
disciples ; but as it affects the law of legitimacy, I have to’ 
point out that according to the practice of the Courts in 
British India the view of the two disciples is to be preferred 


‘in this case, (! ?) 


In addition to the settled practice the view of Abu Hanifa, 
with all humility to the great founder. of the Hanafi School, 
is based on unsound reasoning. In trying a man accused of 
whoredom a Judge is to look to the fact whether the woman 
with whom he had sexual connexion is or is not prohibited 


to him. He cannot go into the question that the woman is! 
not prohibited to some other man. That fact is quite 
irrelevant and can have no possible bearing on the guilt of 


ee 


(184.) When a man marries a wom tn related to him by blood who is 
prohibited, such as mother, daughter, sister, paternal or maternal aunt, 
or marries the wife of his father or of his son, and cohabits with her, he ` 
is not liable to punishment, in the opinion of Abu Hanifah ; but has to 
pay her dower whatsoever that may be. Abu Yusuf Mohammad and 
Shafai say: Zf he knows that she is such a blood relation asis prohi- 
bited, he is liable to punishment, but there is no dower. Z/ he does not 
know (that she is sich a blood relation) he has to pay her dower and ~ 
there is no punishment. Fathul Muin, Vol. II, p. 361. 


(19.) It isa general rule for the interpretation of the Muhammadan 
Law that, in cases of difference of opinion among the juris consults, Imam 
Abu Harifah and his two disciples, Kazi Abu Yusuf and Imam Moham- 
mad, the opinion of the majority must be followed, and in application of; 
legal principles to temporal matters the opinion of Qazi Abu Yusuf is: 
entitled to the greatest weight. Abdul Kadir y. Salima, (1886 | 8 All, 149. i 
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the accused, Further the “ fitiess for the ends of marriage, 
v. e, procreation” ( see 60a ) is simply a physical fitness,. and. 
the Judge has to confine himself to a legal fitness in respect 
of the accused before him. 


} 


(J) A corollary of the. two- disciples’ view is that a 
marriage with a woman certainly prohibited by law does not 
take sexual] intercourse with her out of the category of whore- 
dom and is not therefore sufficient to legitimatize its issue. 
This. *s expressly stated in the Alamgiri, the Ruddul Muhtar 
and the notes by the author of Ruddul Mulitar on.the. Bahri 
Raiq (7°). 


' The texts quoted in note 20 include the corollary of Abu 
Hanifa’s view, and I feel constrained to remark that it can- 
not be accepted as good law. The proposition that a farce 
of marriage with ones own mother, sister, or daughter or with 
the wife of one’s own neighbour, with a perfect certainty in 
the mind of the man that the woman is undoubtedly prohibited 
by law, and that the marriage is clearly unlawful, establishes 
legitimacy is against the purity of the family life and the 
decency of sexual relations. Muhammadans will be startled 
to learn that such is the rule of their Divine Law of Marriage, 


a ef 


et 


(20.) Al:Ramli in the chapter on dower reports from Al-Aini: 
“According to him (Abu Hanifah) parentage is established” (when one 
marries one’s own mafharim), and it is stated in ths Majmaul Fatwas :— 
“lf a man marries a thrice divorced_wife of his while he and she know 
that the marriage is fasiď and she gives birth toa child, he is not as 
is stated in Havi, liable to punishment, according to Abu Hanifah and 
parentage is established. The two disciples hold acontrary view. The 


case is the same if he marries his own maharim. Bahr on the Margin, 
Vol. V, p. 172. 


'(20a.) Ifa Muhammadan marries his own makharim, and they give 
birth to children, parentage is established according to Abu Hanifah : they 
taking a contrary view. This is based on the fact that the marriage 


according to Abu Hanifah is /aséd, while according to them it is da/t/. 
Alamgiri, Vol. I, p. 540 


(20%) This is supported by what iS reported by Al-Ramli and 
in the chapter on Dower from Al-Aini and the Majmaul Fatwa 
that parentage is established according to him (Abu Hanifah) : they 
(the two disciples) -holding a contrary opinion. “Ruddul Muhtar, Vol, 
Ill, pe159. 
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Moreover, the complicated relations, by blood and by marriage, 
will render the law of inheritance a mass of confusion. 


It follows from the above discussion that if the farce of 
marriage with a woman certainly prohibited by law, is to be 
designated by the sacred term “marriage,” it must be called 
a batil (void) marriage, te, a marriage which is nugatory 
and creates no legal results (#!). 


This leads me to the third proposition, t.e., that there is a 
distinction between a dazi/ (voi 1) and a fasid (invalid) marriage. 
The term dati/ when applied, by the Hanafis, to a secular legal 
transaction, denotes that no legal results flaw from it, while 
the term fasid denotes that the transaction is not absolutely 
devoid of legal effects (72) (23). 


The Hanafis have lost sight of the distinction and have 


applied the terms Jdaztz/ and fasid to defective marriages 


indiscriminately(#4), Some Hanafis have gone the length 


(21.) The term ‘afli? means a marriage, the existence and non- 
existence of which are alike, and hence a marriage with the maharim 
does not establish parentage and rddat. Radd, Vol. IT, p. 359. 


(21a.) It willbe stated in the chapter on itdda/ that there is no 
iddat in a void marriage. Radd, Vol. II, p. 359. 


(210.) There is no #ddef in a dati] marriage. Rad., Vol IL, p. 359. 


(22.) The meaning of the term “void” when applied to devotional 
Matters( estar ) is that the act ( šə'ss ) is not sufficient to exonerate the 
man from doing it again. When applied to secular transactions 
( Males so ) it means that no juristic results follow from a void transac- 
tion, and that they are not causes of legal incidents like a valid transac- 
tion. The term fasid is synonymous with daz? according to Shafais, and 
both of them mean the same thing. According to our doctors fasid is 
a third class distinct from void (44//) as well as from valid (sahih) 
and means that which is lawful in essence and unlawful as to its quality. 
Kashf. Vol I, pp. 358-59. 

(23.) Sometimes the term valid (sa//4) is used in contra-distinction to 
batil. When we call a thing valid (sa47/%) we mean that it is lawful both 
in its essence as well as it is quality, the case being otherwise with dati? 
which is unlawful both in its essence and in its quality and with fasid 
which is lawful in its essence an {l unlawful in its quality. Kashf, Vol I, p. 


359: 
(24.) And nothing becomes payableas dower, be one fixed or not, 
without cohabitation in a Jasiď (invalid) contract of marriage, that is, 
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of stating that there is no distinction between void (da¢‘/) 
and invalid (asid) marriages(#5). The interpretation put 
by Chalpi on the use of the terms batil and fasidin the 
Hidayah is more satisfactory than the one put upon it in 
the Fathul Qadir. (28) 


ne—a p e n a a m 


in a batil (void) contract for the reasons which have already been 
stated. For example, a marriage with women which are prohibited 
permanently or temporarily or with a woman who compels him to marry 
or a marriage without witnesses or with a slave girl or a free woman, 
or with a woman who is observing fddałt. Lubab, Vol II, p. 355. 


(24a,) And nothing, t. e., the fixed dower or the proper dower, or 
the present, (mutaf), or tddat, or maintenance is due without co-ha- 
bitation in a fasid marriage, like the marriage with those who are prohi- 
bited permanently or tempoparily, or with a woman who compels him 
to marry her, or a marriage without witnesses, or with a slave girl on 
a free woman, or with one who is observing iddat. Majmaul Annar, Vol. 
II, p. 355. 


(25.) Ina former place he stated asid and there is no difference 
between a dat/ and a fasid marriage contrary to sale. Fathul Qadir, 
Vol. III, 147. 


(25a.) He stated fasid in the past'two cases and da/i/ here although the 
term fasid here means éa/i/, Fathul Qadir, Vol. II, p, 147. 


(254.) The terms da/s/ and fasid in devotional matters are syno» 
nymious as well as in marriage. They, however, say that a marriage with 
the maharim is fasid according to Abu Hanifah, hence there is no punish- 
ment, and it is void according to them, and hence he is punished. 
Regarding a marriage with safari itis stated in the Jamiul Fusailan 
that it is void (éat#7), according tosome and that punishment drops, 
by reason ofa doubt in the act, and that it is invalid (/eséd) according 
to others, and that punishment drops by reason of a doubt due to 
marriage. -Ashbah, p. 256. 


(26.) The author prefers the view that a marriage without wit- 
nesses is void because it is stated in the Nehayah, a commentary of the 
Hidayah that Fakhrul Islam mentioned in his Mubsoot that when a 
contract of marriage is said to be fasid the meaning is that it is časi. 
If you say :—Why does the author of the Hidayah call some mar- 
rlage, as marriage with a prisoner of war, or with a woman who is 
pregnant from whoredom, “ fasid” and others—as marriage with an 
ommi walad who is pregnant, datil? 


I reply, that the language, used in the Nihayah, indicates that a 
marriage, regarding which there is a difference of opinion as tọ whether 
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In the Bahr a distinction between a ati? and a fasid 
marriage is noticed (37), and the author of the Raddul Muhtar 
has seen the necessity of drawing a distinction between them 
(28), 
it is valid or ba¢i/, and which in the opinion of the author of the Hida- 
yah is atil has been called fasta, such as marriage with a woman pregnant 
from whoredom which according to the report of the Nawazil is valid or 
as marriage with a prisoner of war which according to the report of 
Hasan from Abu Hanifah is valid. Every marriage regarding which 
there is no report that it is valid, has been called by the author of the 
Hidayah to be void. He has done this to show the distinction between 
the two classes of marriage. It is stated in the Fusal Astorshani that 
there is a difference ofopinion as to marriage with one’s own mahartm. 


It is said by some to be fasid, and hence some of the legal results of 
marriage follow. It is said by others to be void, and hence no legal 
results follow. The above statement shows that just as there is a dis- 
tinction between a void and an invalid sale, so there is a distinction 
between a void and an invalid marriage. Chalpi, p. 297. 


(27.) It is stated in the Mujtaba that cohabitation in every marriage, 
regarding the validity of which, there is a difference of opinion amongst 
the learned, like a marriage without witness, causes #dda/; but that 
there isno #d¢daf in a marriage with anothers wife, or his divorced wife 
who is observing ¢dda?, if he knows her to be such, for no one holds 
that marriage with her is lawful, and hence it is not formed at all. 
It follows that there is a distinction between a é2/i/ and a fasid marriage 
for the purposes of /dda/, and hence punishment is necessary if the man 
knows it to be unlawful. (Quntyah) Bahr, Vol. IV, p. 156. i 


(28.) The expression, “e. g., witnesses,” and similar to it, & ¢, the 
marrying two sisters at once, and marrying a sister during the iďdat of 
another sister, and marrying a woman whois observing her fddat, and 
(marrying) a fifth wife during the #dda¢ of the fourth wife, and (marry- 
ing) a female slave upon a free woman. And the Muhit (giving an ins: 
tance of an invalid marriage) says: “Ifa Zimmi matriesa Muslima 
woman separation shall Le effected between them, because the marri- 


- age isan invalid (or fasid marriage” ) The apparent inference from 


the language in the Muhit is that they shall not be subjected to punish- 
ment (or add); and that nasad is also established from that marriage, 
and that zdda# will also be established if he has had intercourse. 


I (that is, the author of the Raddul Mukhtar) say that the commen- 
tator (that is, the author of the Durrul Mukhtar, who has written the 
commentary on the Tanwirul: Absar) shall presently state towards the 
end of the section dealing with the establishment of nasad, whilst 
quoting from the Majmaul Fatwa that “Ifa Kafir marries a Muslima 
woman, and the woman gives birth toa child by him, the zasad shall 
not be established from him, and idda? shall not be obligatory on her ; 


VOL. VIIi.] ‘HIGH .COURT, 977 


The view that there is a distinction between a de¢i/ and 
a fast? marriage is undoubtedly correct ; because a marriage 








because the marriage is void (or dats/),” and this is an express state- 


ment, and therefore 13 to be preferred to an inference (from the above 
quotation from the Muhit). This thou shouldst understand. 


And the object (of the author of the Durrul Muhtar in citing the passage 
from the Mujmaul Fatwa) is to show the difference between a fasid anda 
dated marriage. But in the Fatah, just previous to his disquisition on the 
mutah marriage, it is laid down that “there is no difference between 
them in marriage but there is in sale. Yes, in the Bazzaziah two views 


are reported on the question whether the nikah of the Maharim is fasid 
or batil”. 


And it is clear that the meaning of ril isa marriage, the existence 
of which is like its non-existence, and for this reason zasad is not establish- 
ed, nor ¿ddat in the marriage with the marim, as will be known in 
what is to come in (the chapter of) Hudud (or Punishments), and in this 
place (that is in the place where nikah fasid is dealt with) the Kohistani 
has explained fasid by atil, and he hus brought forward as an instance 
of it the marriage with waserém and compulsory marriage on behalf of 
the woman and a marriage without witness and, as regards the com- 
pulsion being conditioned .on behalf of the woman, I have already 
written a disquisition on it in the early portion of the (book on) Marriage, 
a little before the expression of the author (of Durri Muhtar on Tanwirul 
Absar), “and it is condition that two witnesses should be present.” 


And it will presently come in the Chapter on iddué that there is no 
fddat ina marriage which is éaé//. And it is stated in this place in the 
Bahr (that is, Bahrul Raiq) from the Mujtaba that “ Sexual intercourse 
in every nikah as regards the validity of which the learned have differed 
as, for instance, a marriage without witness makes #dda/ obligatory. But 
in the marriage with a woman who is already the wife of another, or who 
is in the éddaé of a different man, sexual intercourse does not make tddaé 
obligatory, if the husband knows that the woman is the wife of another 
or is in the #dda¢ of a different man ; because no lawyer has held such a 
marriage to be valid, and therefore the marriage shall not be deemed to 
have been contracted at all. -And he (the author of the Bahr) says it is 
therefore that a distinction must be observed between a fasid and a ġatil 
marriage in the matter of (the observance of) the tdéaf, and it is for this 
reason that punishment (A@q) is inflicted if the husband is aware of the 
unlawfulness, because sexual intercourse in such a marriage is gza, as is 
laid down in the Qunia and other books.” 


And the result is that there is no difference between a fastd anda 
datil marriage in matters other than of #dda/; but as regards the iddat 
' the difference is clear, and therefore to the expression used by the Bahr 
“and the marriage with a woman who is observing her iddat from another 
man” should be added the condition * when the husband does not know 
that she is o/adda.” 
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under the Hanafi law is a civil contract, (2°?) and, as such, is 
— necessarily divisible into valid (sa#th) and defective (gharr 
sahih) which is sub-divisible into void (datif) and invalid 
hammad (fasta). i 


ywdry 

ar The proposition that there is no distinction -between 
Me batil and fasid marriages admits of two interpretations. :— 
bre (a) According to Abu Hanifah all defective marriages 


are fasid without distinction between daézd and 
fasid, See notes 20 and 204. 


(6) According to the two disciples there is no distinc- 
tion between a Jatt? and a fasid marriage for 
dropping punishment, but there is a distinction 
between them as to their legal incidents ofa 
civil nature. 


This is evident from the fact that the Hanafis, in spite of 
of the indiscriminate application of the terms bask and fasid 
to defective marriages, are agreed ‘that according to the two 

i disciples the issue of a dats marriage is illegitimate (*°.) 





But what is in the Mujtaba, “as for instance, by the marriage of two 
sisters,” at once makes the rule laid down by the Bahr open to an 
objection ; because it is quite clear that no lawyer holds sucha marriage 
to be valid. But you must consider the reason of the condition “ at once ” 
(in the Mujtaba). And it is clear that bringing together is in the con- 
tract and notin the ownerships of enjoyment because if (in the case of 
marriage of two sisters) one contract follows the other contract, then the 
subsequent contract is daé/ absolutely. Raddul Mukhtar, Vol. IJ, p. 
359-360. 

(29.) “ Marriage is a contract, that is to say, is eftected and legally 
confirmed by means of declaration and consent both expressed in the 
preterite” (The Hidayah, by Grady, p. 25). ‘ Marriage is a contract 
EUNT The pillars of marriage as of other contracts are ejab-o-kobool, or 
declaration and acceptance.” Ballieę, p 4. The same proposition has 
been set forth in 4édul Kadir v. Salima, [1886] I. L R., 8 All., 149. 


(30.) If an infidle marries a Mahomedan woman and she gives 
birth to children by him, parentage is not established for the marriage 
is void. Raddul Mukhtar, Vol [l, p. 650. 


(30a.) Ifa Muslim marries his own makarim and they give birth 
to children xasad is established in him according to Abu Hanifah they 
holding a contrary view. The reason of the conflict is that such a 
marriage is Jasid in the opinion of Abu Hanifah while itis voidin their 
opinion.. Alamgiri, Vol. I, p. 540. =- - 


—_— 
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As I adopt the view of the two disciples, it becomes 
necessary forme to statethe objective condition which 
differentiates a barí? (void) from a fasid (invalid) marriage. 
The requisites of a valid marriage are set out in Ballie (#1), 


The text simply states in an affirmative form that the 
presence of certain conditions is essential for the validity of 





(31.) There are several conditions or requisites of contract of mar- 
riage ; among which are the following :— 
! 


1. Understanding puberty and freedom in the contracting parties, ° 
with this difference between the conditions that the first of them is 
essential, for a marriage cannot be contracted by an insane person ora 
boy? without understanding, but the other, two are required only to give 
operation to the contract, for the marriage contracted by a boy of under- 


- standing is valid, though dependent for its operation onthe consent of his 


guardian ; and that by a slave is so also ; but dependent on the consent 
of his master. (1.) oo 


2, A fitting subject, that is, a woman who may be lawfully contract- 
ed to the man. (2.) 


3. The hearing by each ofthe parties of the words spoken by the 
other (3.) And if they should contract by means of an expression which 
they do not understand which signify marriage, still, according to the 
approved opinion, the contract would be effected. (4 ) 

.(4.) Shuhadut, or the presence of witnesses, which all learned are 
agreed is requisite to the legality of marriage (5.) 

“This condition is peculiar to marriage which is not contracted 


without the presence of witnesses, contrary to the case of other contracts, 
where their presence is required, not for contracting but only with a 


view to manifestation before the Judge (6.) 





r 





° Whether the persons to be united or guardians or agents acting 
on their behalf. 


t Sabi. A youth under puberty, which is majority according to 
Mahomedan Law. 

(1.) Fut. AL, Vol. I, p. 167. In the contract of sale there are four kinds 
of conditions, viz., of constitution, of operation, of validity, and of obliga- 
tion (M. L. S., p.1). In marriage the conditions appear to be all of the 
three first kinds, the fourth in sale depending on options which have 
no place in marriage.’ See post, p. 21. 

(2.) With regard to this conditions including the description of “a 
fitting subject,” there was some difference of opinion between Abu 
Hanifah and his disciples. See post, chapter of invalid marriage. 

(3) This isa condition of constitution in sale, and apparently so 
in marriage. 

(4.) Asif by the mere force of the expression is itsoin sale. The 
expression must, of course, be those appropriate to the occasion. 
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a marriage. It does not lay down the consequences of the 
absence of those conditions on a marriage and does not 
therefore draw a distinction between the conditions of con- 
stitution and the conditions of validity. With reference to 
the effect of their absence on a marriage a distinction is to 
be drawn and they areto be grouped as follows :— 


(a) Fitting subject of a lawful marriage. 
(6) Certain formalities. 


The first is a condition of constitution and its absence 
makes a marriage dati] ( void). Others are the conditions of 
validity and their absence makes it invalid. (37) E 

A woman isafitting subject of a valid marriage when 
she does not belong to any of the nine prohibited classes 


— 








-(§.) The test seems to point toa distinction between legality and 
constitution for Malik the leader of the second of the orthodox sects, 
required publication only, and not Shuhadut asa condition. Hidayah, 
Vol. I, p. 74. 

(6.) Inayah. Vol. IT, p. 1. The author of the Hidayah says that Shu- 
hadut is a condition in marriage, by reason of the saying of the Prophet. 
There is no marriage without witnesses but the words “an éssentia] 
condition” which are found inthe English translation do not appear i” 
the printed original, and notwithstanding the absolute terms of the 
Prophet’s saying the cendition seems to have become one of validity 


only and not of constitution. See post chapter of invalid Marriages. 





(32.) It may be said for Samargandi that in the expression “a woman 
married by a fvséd marriage,” fasid means a marriage iu which some 
condition of validity is wanting, but in which the woman is a fitting 
subject of marriage, for instance,a temporary marriage ora marriage 
without witness. Anothers wife is not a fitting subject of marriage, 
because two (exclusive) ownerships at one time in one thing cannot 
co-exist (Że. a woman cannot be the wife of two husbands at the one and 
the same time), hence the 2nd marriage creates no right of enjoy- 


“ment ofa fas‘dnature., It simply creates a doubt (for the dropping of 


punishment). Radd, Vol. II, p. 624. 

(33.) The causes of prohibition are various :— 

(1) Consanguinity (# e., Karabat) ; (2) affinity (or Musaharat) ; (3) 
fosterage ; (4) joining together ; (5) ownership ; (6) shirk or infidelism; (7) 
bringing of a slave girl over a free woman. ‘These are the seven kinds 
which the author has mentioned in this order. There remain (two 
more ; viz.) (8) the triple divorce, and (9) the existence of the right of 
another man in consequence of marriage or ¢ddat. Durri Mukhtar, Vol, 
IT, p. 284. 


— 
as ws - + ` . r * - , 
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(34.) The unlawfulness of a marriage is of two kinds :— 
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It is important to note that the Hanafis draw a distinc- 
tion between the first three classes and the remaining classes 
and call the former “ permanently prohibited” and the latter 
“ temporarily prohibited.” (34) 

The distinction is drawn to give prominence to the fact 
that in the three classes the physical conditions on which 
prohibition rests are permanent, z.e., last as long as the woman 
lives, and that in theother classes they are temporary. 2e., 
subsequent events can put an end to the physical conditions 
of prohibition. The advantage of calling attention to this 
distinction is toshow that in one case a man who has set 
his heart upon marrying’ a woman has a chance of lawfully 
marrying her if he waits, and that in the other case he 
has no such chance. The distinction is not and cannot be 
intended to imply that the legal result of the proAzbztzon in 
the three classes is different from its legal result in the 
other classes ; for it is the prohibition by the law-giver and 
not the duration of the physical conditions on which the 
prohibition rests that makes the prohibited act illegal and 
void. Ina majority of cases legal prohibitions are based on 
physical conditions that change, and a possible change in them 
cannot alter the consequences of the prohibition. This will 
mean that-the. violation of the law has the effect of chang- 
ing the law. Under the law of British India, a contract 
by a minor is void (see Mokori Bibi v. Dhirmodas, (!) and 
no one can say that the possibility of his attaining majority 
converts his vozd contract into a contract which is not void. 


(a) Permanent, and (b) temporary. A permanent unlawfulness is 
established by “ consanguinity, fosterage and affinity, Kazi 
Khan on the margin of ‘Alamgiri, Vol. II, p. 360. 


(34a.) By the permanency of unlawfulness is meant an unlawfulness 
which rest upon a quality that lasts, and hence a Majusiyah is perma- 
nently prohibited, but if a man says to his wife :—“ Thou art for me like 
the back ofa Mayjusiyah, azihar will not take place.” The reason of 
the rule given, in the Fathul Qadir is that the permanency of unlaw- 
fulness is based upon a quality which is permanent, but that such is not 
the case with a Majusiyah who may embrace Islam. The case is 
otherwise with being a mother or a sister for those qualities “cannot 
cease to exist, inthe Bahr itis stated that the correct view is that the 
unlawfulness of a Majusiyah isnot permanent. Fathul Moin, p. 188. 


(1) [1903] L. R., 30 I A, 114. 
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Lunacy may be temporary or permanent, and it is absurd 
to say that a contract entered into during a temporary 
madness stands on adifferent footing from the one formed 
during a permanent madness, In determining the nature of 
a legal transaction one has to look to the time at which 
it is entered into and not to any subsequent time. 


If the temporary character of the physical conditions on 
which the prohibition to marry a woman is based, were 
sufficient to make such a marriage anything other than 
void startling absurdities would follow. The issue of an 
admittedly unlawful intercourse which is positive whoredom 
by reason of a possibility of a marriage between the parents 
of the issue, would be sufficient to ligitimatise the issue. This 
is opposed to the Hanafi Law. The relation of sexes 
under that system is too pure to adinit of such a result. The 
Hanafis in order to safeguard the purity of the relation of 
sexes have gone the length of ruling that ifa man commits 
whoredom on a free woman and then marries her such 
Marriage, cannot save him from punishment for the previ- 
ous whoredom (95), hence it cannot a fortiori be sufficient 
to establish legitimacy of the issue of the whoredom. 


If a subsequent marriage is not sufficient to legitimatise 
the issue of an antecedent whoredom, the mere possibility of a 





© (35) If a man commits whoredom on a slave girl and then 
purchases her, he is punished in the opinion of all acording to the authentic 
report. It is reported from Abu Yusuf which is not the report of the 
Usul that punishment drops. Theruleis the same when a man commits 
whoredom on a free woman and then marries her. Angarwi, Vol, II, 
P. I51 

(35%.) It is stated in the Jami Kazi Khan;—Ifa man commits 
whoredom on a free woman and then marries her, punishment is not 
dropped according toall. Bahr, Vol. V, p. 21. 





(352.) Towards the end of the chapter’ the author will cite from the 
Jami of Kazi Khan “Ifa man commits whoredom ona free woman and 
then marries her punishment is not dropped according to all Bahr, 
Vol. V, p. 


(35¢.) wick a man commits whoredom on a slave girl and then 
purchases her the authentic report is that he is punishable according 
to all. Similarly, if he commits whoredom ona free woman and then 
marnes her. This is stated by Shaikhul Islam in the commentary on 
the Book on Punishment, Alamgiri, Vol. II, p. 151. 


í £ 
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marriage-cannot do so. This shows that the issue of a ġati 
(void) marriage, which does not take sexual intercourse out 
of the category of whoredom cannot be legitimatised by a 
possibility of change in the physical conditions on which the 
prohibition of the woman rests. 


According to’'Abu Hanifah a marriage with a woman per- 
manently prohibited is invalid and not void and this conclu- 
sively established that the permanency of the physical condi- 
tions on which the prohibition is based does not determine the 
character of a defective marriage. What makes a marriage 
void is that the woman is uadoubted/y prohibited by law. 


The fact that the term “ prohibited ” is predicated of the 
women that are permanently prohibited such as mother, etc., 
and of ‘other's wives’ inthe one and the same verse of the 
Quran in the one and the same mode of prohibition is a con- 
clusive proof of the rule that in respect of the certainty of 
prohibition “ anothers wife” stands on the same footing as 
one’s ow. agther. (See note 39.) 


The author of the Mujtaba arrives at the same conclusion 
in a different way. He says that cohabitation in a marriage 
in the validity of which the learned differ agcessitates Iddat 
but ina marriage with another’s wife during her Iddat does 
not necessitate it ; because no one holds that such a marriage 
is lawful, and therefore it is not formed at all. See notes 27 
and 28. 


The consenus of the learned on the unlawfulness of a 
marriage, and not the temporary character of the physical 
conditions on which the unlawfulness rests, according to the 
author of the Mujtaba, is the criterion which renders a 
marriage vord. If the learned are not agreed, as in the case 
of a marriage without witnesses, it is znvalid. This is another 
form of the proposition that a marriage with an undoubtedly 
prohibited woman, be the prohibition based on temporary 
or on permanent physical conditions, is vofd, and that a 
marriage with any other woman in the absence of some con- 
dition of validity is invalid. The above proposition being 


in harmony with the principles of the Hanafi law of marriage 


coincides with the corollary of the two disciples’ view regarding 
the punishment of a man accused of whoredom (See 33a.) 
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It only remains to state the cffect of an error of fact or 
of law in a marriage, on the legitimacy of its issue. To err 
is human and a man through the ignorance of the fact that the 
woman belongs to a prohibited class, or through the ignorance 
of the law, that marriage with her is unlawful, may marry her. 
In the first case the marriage is znvaézd and in the second 
void, The marriage in the first case is deemed to bë invalid, 


- because of the extreme tenderness of the Hanafi law to child- 


ren which will not declare them to be illegitimate so long 
as itis possible to make them legitimate (38.) 


The English translation quoted from Grady in note (38) 
does not convey the real sense of the Arabic text which is 
that for the preservation of the issue legitimacy is deemed to 
be established in a fasid marriage. In.other words the desire, 
to preserve the issue from death is the motive for regarding 


it legitimate, although the marriage of which it is the fruit 
is fasid. 7 


The reason given for regarding the issue of a fasid marriage 
to be legitimate is open to criticism in many ways. In the 
first place, the character of a marriage which precedes concep- 
tion ought to determine the legal status of its issue. Legi- 
timacy can depend upon marriage, but the character of a 
marriage cannot depend upon the legitimacy or illegitimacy 
of its issue, inasmuch as an effect cannot determine the legal 
character of a cause. In the second place, the issue is not 
the only thing to be considered in determining the character 
of a marriage. A marriage gives rise to many rights and 
duties, and many duties are cast on third parties with refer- 
ence to the married couple. The nature of such rights and 
duties necessarily depends on the character of the marriage, 
which is to be determined as soon as it takes place, and the 
determination of which cannot be postponed until the birth 
ofa child. What is intended to be stated perhaps is that 
out of the category of defective marriag2s, as large a number 
of them as is possible, is included in the category of fasid 











(36). The nasad of a child bom of a woman enjoyed in an illegal 


marriage is established (in the reputed father), because in this regard 
is had to the child’s preservation since if the descent were not to be estab- 
lished, the child might perish for want of cares Grady, p. 53 
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marriages. The motive for this is the desire to make legiti- CIVII 
mate as large a number of children as is possible, but this 1910 
amounts to the statement of a sudbjecttve motive and is not — 
the statement of the odjective factor which makes a marriage eo 
void. In the third place, if the preservation of the issue is Saiqul 1 
the only reason for regarding an unlawful Marriage as invalid, = 
avoid marriage should also be regarded ¢nvalid. The issue Tuan 


of a vord marriage stands as much in need of preservation as 
the issue of an znvatid marriage. In the fourth place, the 
preservation of the issue of a sexual intercourse can easily 
be secured by casting a duty upon its natural father to bring 
it up without conferring upon it the status of legitimacy. The 
reason given is no reason at all for determining the character 
of a marriage, inasmuch as there is no necessary connection 
between the legitimacy of a child and its preservation. Mani- 
festly the biological parentage has been mixed up with the 
legal parentage and a reason which appeals to feelings 
has been put forward. Had I been free to express my 
own view asa servant of the Hanafi law, I would, with- 
out the least. hesitation, have laid down that the issue of 
a valid marriage only is legitimate, and that the issue 
ofa void as well as of an invalid marriage is illegitimate. To 
lay down the requisites of a vulid marriage and then to say 
that they are not requisite for the legitimacy of the issue is to 
trifle with the institution of marriage. The reason of the 
view I take is simple enough. Under the Hanafi law sexual 
intercourse between a man and a woman, who is neither his 
wife nor his slave, is unlawful and prohibited absolutely 
(Ballie, p. I.) For the legality of intercourse a valid Marriage 
is acondition precedent, and in its absence no legal results 
(one of which is the legitimacy of the issue) can follow. I, 
however, cfn expound the Hanafi law as I find it and cannot 
decide any case with reference to my own view on the 
subject. 


The propositions which have already been established, 
make it almost a truism that a marriage with another’s wife, 
with the knowledge that she has a husband, is bati? (void), and 
that the issue of such a marriage is illegitimate, but this is not 
a matter of inference only. A verse of the Quran in unequi- 
vocal terms makes the wives of others prohibited to a man 
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(37) and not only all the Hanafi lawyers, but all the Muham- 
madan lawyers of all the schools, are agreed that a marriage 
with the wife of another is undoubtedly prohibited by the 
Quran. Such a marriage is therefore vod and its issue 
illegitimate, The passages given in the note (#8) are express 
and clear authority on the point. 





(37.) Yearealso forbidden to take to wife free women who are 
married except those women your right hands shall possess as slaves." 


(38.) Ifa man marries the wife of another knowing (that she is 
anothers wife) and cohabits with her, dda? is not necessary, nor does 
sexual intercourse with her become unlawful to her former husband. ‘lhe 
fatwa is given according to this view because sexual intercourse with her 
for the man is whoredom, and a woman on whom whoredom i is committed 
does not become prohibited to her husband. 


The case is different if he does not know her to be the wife of another. 
It is stated in the Zakhira and Khaniyah from the Bahri Raiq on iddar 
that if a man marries another’s wife and cohabits with her, #dda? is neces- 
sary, but not maintenance provided, he knows that she is the wife of 
another. If he does not know (her to be anothers wife), there is no iddat. 
In a marriage without witnesses there is tdda/, under all circumstances 
ifhe cohabits. Angarvi, Vol I, p. 97. 


(38a.) If aman marries another's wife and cohibits, with her, ¿ddat is 
necessary when he does not know her to be anothers wife, and she be- 
comes prohibited to her former husband during the zddat. If the man 
knows that she is another’s wife, there is no t@d@z/, and she is not prohibit- 
ed to her former husband for in such a case sexual intercourse of the man 
is purely whoredom. Jowharah, Vol. II, p. 109. 


(38b.) Punishment drops for sexual intercourse with a Makarin when 
a man marries her. This is the doubt due to the contract of marriage. 
According to Abu Hanifah it is immaterial whether he knows the unlaw- 
fulness or does not know it. If he knows the unlawfulness /astr (discre- 
tionary correction) shall be inflicted. According to Abu Yusuf Muham- 
mad and Shafai, if he knows the unlawfulness, he shall be punished in the 
case of a woman who is permanently prohibited or who has a husband 
because the prohibition against them is established by conclusive (gaéat) 
authority and a marriage with them is like marriage between man and 
man and takes place with one who is not a fitting subject of marriage, 
and is, therefore, nugatory for a fitting subject for the exercise of the 
right of sexual intercourse means a woman with whom intercourse can 
be lawful, and she being one of those who are prohibited intercourse with 
her is whoredom in reality because ownership and right of intercourse 


maaa aaam Maaa acaat 


o According to this passage itis not lawful to marry a free woman 
that is already married, be she a Muhammadan or not, unless she be 
legally parted from her husband by divorce. 
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In order to appreciate the passages quoted in note 38, 


— 


both are wanting, and the mere form of marriage with a woman who is 


not a fitting subject of marriage is of no avail. Zalai, Vol. III, p. 180. 


(38¢.) It is not lawful fora man to marry another’s wife. If he marries 
while he knows her to be anothers wife and cohabits with her, iddat is 
necessary. If hedoes not know that she is anothers wife, idda? is not 
necessary and intercourse with her is not prohibited to her former 
husband. Kazi Khan, on the Margin of Alamgiri, p. 280, Vol. I 


(38¢.) Another’s wife and his divorced wife and the wife divorced 
three times before she marries another are like a mahram. If the marriage 
is one as to which there is a difference of opinion like a marriage without 
witnesses or without a guardian, there is no punishment, for in these cases 
a doubt is possible according to all. Alamgiri, Vol. II, pp. 148-149. 


(38¢.) It iscitedin the Bahr from the Mujtaba that cohibition in a 
marriage as to which there is a cunflict regarding its validity among the 
Jearned, necessitates tddaf but cohibition in a marriage with anothers 
wife, or with his divorced wife who is observing tddat, does not necessitate 
iddat, when he knows her to be another's wife, for no one holds that such 
a marriage is lawful, and hence it is not formed at all. It follows that 
there is distinction between a éa/i/ and a fasid marriage so far as tddat 
goes. It is forthis reason that the man is punished, when he knows the 
unlawfulness of the marriage, for sexual intercourse, in such a case is 
whoredom (Quniah and others) I say that according to the view already 
stated there is some difficulty in determining the character of a marriage 
with the a akram with the knowledge that the marriage is unlawful for 
such a marrage is deemed to be fasid as you know notwithstanding the 
fact that no Muhammadan considers it lawful and it has been stated in 
the chapter on dower that cohibition in ajasid marriage makes tddat 
necessary and establishes parentage. Raddul Mukhtar, Vol. II, p. 623. 


(384) There is a conflict of view among the learned as to whether 
the presence of witnesses, in a marriage, is or is not, necessary, but there 
is no difference regarding the woman who is married to another man. 
Raddul Muhtar, Vol. II, p. 624. 


(38¢2.) It is not lawful to marry the wife of another who is observing 
tddif according to all. If a man marries the wife of another while he is 
ignorant of the fact that she is anothers wife and cohabits with her, idda 
becomes necessary. If he is ignorant of the fact and cohabits with her 
(after marriage), ¿ddat is not necessary and intercourse with her, does not 
become prohibited to her former husband. Kazi Khan on the Margin of 
Alamgiri, Vol. I, p. 366. 

(384.) If a man marries another’s wife and cohabits with her, knowing 
(her to be anothers wife) iddat is not necessary, and sexual intercourse 
with her is not unlawful for her former husband, because the intercourse 
of the man is whoredom and the woman on whom whoredom ts commit- 
ted, does not thereby become prohibited to her husband. The case is 
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it must be borne in mind that zddat is not observed in a dats 
marriage, and that there is no zdda¢t when parentage is not 
established (8°). 


different when he does not know. Thisis stated in the Zakhira and 


the Quniah. Babri Raiq, Vol. IV., p 151. 


(384) Sixth—A woman prohibited because of the right of another 
(in her), such as the married (wife) of another, or his wife who is observ- 


ing 7ddat, or a woman who is pregnant By some other known person. 
Bahr, Vol. IIT, p. 98. 


* (39.) There is no doubt in the woman and hence the parentage of the 
issue of such ‘an intercourse is not established, for the same reason fddat 
isnot necessary, because there is no .tddéa/ from whoredom. Chalpi, Vol. 
I], p. 178. 


(39a.) This is an express authority for the establishment of parentage 
in this case and the incumbency of tddaz follows it. Radd, Vol. I, 623. 


(394.) There is no iddat ina da¢i? marriage. Fathul Muin 216, Vol IL. 


(39¢) There is no zdda¢ on a woman guilty of whoredom. This is the 
opinion of Abu Hanifah and Muhammad, may peace be upon them. 
(Sharah Havi) Alamgiri, p. 526. 

(39dđd.) Parentage is not established except when lawfulness of inter- 
cowse in some way is proved. But when there is no doubt at all (in 


unlawfulness) parentage is not established. Bahr, on the Margin, p. 15, 
Vol. V. 


(39¢.) A doubt can exist only where unlawfulness of intercourse 
in some way can exist, for a doubt means a doubt as to lawfulness, but 
lawfulness of intercourse with her (Mahram) does not exist in any sense. 
Had there been such lawfulness, idda would have been necessary and 
parentage would have been established. Bahr, Vol. V, pp. 16-17. 

(39/) That is an express authority for the establishment of parentage 


in this case, and the incumbency of iddat follows it- Bahr Raiq. Vol.. 


IV, p. 152. 

(39 g.) When parentage is not established, #¢da¢ is not incumbent. 
Bahri Raig, p. 156, Vol. IV. 

(394.) The language used implies that there is no probation for a 
woman upon whom whoredom is contracted. Majmaul Anhar, 473. 

(39i) Children born of a concubine who was the slave of the other 
and to whom the father was not married, are not entitled to inherit his 
property, and the reason is that being the fruit of fornication their 
parentage cannot be established in that person. Mac., M. L., p. 322. 


(397.) Under the circumstances stated, if a marriage be not proved 


to have taken place between the deceased and the dancing woman in 
question and if it be evident that her children are the fruit of fornication, 
their parentage will not be established in the deceased, according to the 
saying of the Prophet :—“ Offspring belongs to such as have concerts, but 
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In Liagat Alt v. Karim-un-nitssa, (1) it was held that a CIVIL. 
Muhammadan could not by acknowledging him as his son, aie 
render legitimate a child whose mother at the time of his birth 
he could not have married by reason of her being the wife of oil 
another man. The ruling rightly takes it for granted that Ov 

; ‘ ; TAE siii na Saiqul Bibl. 

such a marriage is vofdď, and that therefore its issue is illegiti- 
mate. Karamat 
Husain, dJ. 


As the question is very important, I touch upon it from 
the standpoint of Hanafi jurisprudence (Usul Fiqah). One 
of the principles of the Usul Fiqah is that when a law- 
giver makes a substance (arn) prohibited, it is not some act 
relating to that substance which is prohibited, but the sub- 
stance itself, in reality is prohibited (4°). This must seem 
strange to a modern Jurist but under the Hanafi Usuli Fiqah 
it iS SO, i 

Another principle is that a prohibition by a law-giver 
in respect of legal transactions makes them karam (unlawful) 
and void(*#?,) 

2 (1) [1893] I. L. R, 15 All, 396. 


fornicators are prohibited from laying claims.” Consequently the parent- 
age not being established and there being no will, no part of the property 
of the deceased belongs to the illegitimate children, but the whole will go 
to those born in wedlock.” It is laid down in the Kafi. ‘ The offspring 
of fornication and the offspring of repudicated by ¿fan or imprication 
take the maternal estate only but not the paternal, nor can the father 
inherit from them The father of such offspiring cannot be considered 
as standing in any degree of relation to them and their relation to ‘the 
father being cut off, they are consequently excluded from claiming relation 
with his family. It is laid down in the Hamidia that the parentage 
of the fruit of fornication is not established in the father. Mac. M. L., p. 91. 








(40) The jurists differ as to whether to predicate “ unlawful” of a 
substance is real or metaphorical, the real prohibition being predicated of 
some act relating to the substance. They prefer to hold that “ unlawful ” 
may be a predicate of a substance in reality: 


(40a,) Jurists differ in atributing “ unlawfulness” to substances, 
and it is said that the predication is a metaphor of the kind in which a 
quality is said to be of a thing while it is of some act touching the thing. 
They prefer to bold that such a predication is not a metaphor but is 
literally true. Majmaul Anhar, Vol II, p. 323. 


(41.) The prohibition necessitates unlawfulness, and hence the con- 
tract of martiage (without witness) becomes void. Kashf, Vol. I, p. 282. 


(41a.) The prohibition against marriage makes it void; because there 
is no difference (of opinion among the jurists) that the prohibition (naži) 
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Applying these two principles to a marriage with 
one’s own maharim they lay down that as the term “ prohibit- 
ed ” is predicated of them in the Quran (42), it is not only 
that sexual intercourse with them is unlawful, but that the 
quality of being a “ fitting subject of marriage” is taken 
away from them and, therefore, a marriage with them is not 


only invalid (fasid) but void (batil; like a marriage between 
man and man ($38), ` 





against a thing causes unlawfulness (Aurmaf) of that thing, and as 
marriage is prescribed for making sexual intercourse lawful, and as in 
consequence of prohibition lawfulness is taken away, the marriage 
becomes void. Tauzih, p. 297, printed at Lucknow. 


(42.) “ Prohibited” to ye are your mothers and your daughters, 
and your sisters, and your aunts, both paternal and materual, and your 
brother’s daughters, and your sisters daughters and your mothers who 
have given you suck, and your foster sisters, and your wives’ mothers, 
and your daughters-in-law, which are under your tuition born of your 
wives unto whom you have gone in, but if you have not gone in unto 
them, it will not be sin in you to marry them, and the wives of your sons 
who proceed out of your loins, and (prohibited to ye is) to take to wife 
two sisters, except what is already passed ; for God is gracious and’ 
merciful, and (prohibited to ye are) free women (that are married to 
others), except those women whom your right hand shall possess as 


. slaves.” Quran. Surah Nissa, p. 94, printed at Lucknow. 


(43.) Similarly a marriage with one’s own maharim is negatived ; in- 
asmuch as “a fitting subject of marriage” is absent. That being so, 
the term zahi (prohibition) in God’s command “do not marry those 
women who are married by your fathers” is a metaphor for negation 
(nafi) Kashf, VoL I, p. 283. 


(43a.) That is the zaži (prohibition in the verse of the Quran) is taken 
to mean a zaf (negation), inasmuch as “a fitting subject (of marriage)” 
does not exist; because the express command makes the woman herself 
unlawful; and when “ unlawful” is predicate of a substance, such 
predication excludes that substance from being a fitting subject for a 
lawful act. This is due to the fact that lawfulness and unlawfulness can 
not co-exist in one subject (at one and the same time); and hence when 
unlawfulness is predicate of substance, it is not a mere prohibition against 
that substance but negatives its fitness foracts relating thereto. 


(43%.) And if it is admitted that the marriage is prohibited, it 
follows that prohibition renders it void ; because all are agreed that the 
effect of a prohibtion is unlawfulness (4urmat); and as marriage is a 
contract prescribed for making sexual intercourse lawful and as lawful- 


ness is taken away (by the prohibition), it becomes besiZ (void). Tauzlh 
Talweeh, p. 297). 


VOL. VIIL] HIGH COURT. l 991 


The Hanafis, I may observe, have chosen the case of a 
marriage with one’s own maharim as a typical case only ; 
but the principles which make marriage with them vod, and 
take them out of the category of being fitting subjects of 
marriage, are applicable to all the women of whom the term 
“prohibited.” is predicated, irrespective of the fact that the 
physical conditions, on the ground of which they are prohibit- 
ed, are permanent or temporary. It follows that asthe term 
“prohibited” is predicated in the Quran of “the wives of 
others”, (almohsinat) they cease to be fitting subjects of 
marriage, so long as they are wives, and that a marriage 
with them is werd, like a marriage between two men. The 
above two principles made the author of the Tauzih to hold 
that a marriage without witness is not s2va/id but void (os), 


In this connection I have to examine the inference drawn 
by Mr, Baillie and two cases (one of the Calcutta High Court 
and the other of the Punjab Chief Court). 


Mr. Baillie in his Digest of the Hanafi Law, p. 150, comes 
to the conclusion that a marriage with a woman permanently 
prohibited is vord; and that a marriage with a woman 
temporarily prohibited is znvaltd. He possibly has been misled 
by the indiscriminate application of the term fasid to some 
marriages which are really Jaz, It is however elementary 
that the mere application of the term fasid or batil cannot 





(43¢.) Jurists have ststed that prohibition against marriage with a 
maharim is a metaphor for negation (naf), and prohibition therefore 
renders the marriage negatory owing to the absence of a fitting subject of 
marriage. Many of the lawyers have also expressly stated that maharim 
are not fitting subjects of marriage, and the author of the Ghayatul 
Bayan is certain of it. It is, however, difficult to reconcile this view with 
the view of Abu Hanifah that cohibition with a mahram with whom 
marriage takes place does not necessitate punishment ; for if she is not 
a fitting subject of marriage, a doubt due to marriage cannot arise. The 
answer is that she does not cease to bea fitting subject of marriage 
in the abstract; for some one else who is nota mahram to her may 
lawfully marry her. This shows that Abu Hanifah looks to her fitness 
in the abstract and they to her fitness with reference to the particular 
man. Bahr, Vol. ITI, p. 83. 


(44-) Similarly a marriage without witnesses ; for it is rendered nuga- 
tory by the saying of the Prophet (“There is no marriage without 
witness”) ; that is, a marriage without witness is da/i/; for it has been 
made nugatory and has not been forbidden. Tauzeeh, p. 297. 
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determine the character of a marriage. It is the objective 
condition, that the woman is prohibited by law, which makes 
the marriage void. The basis of the distinction in his opinion 
is that the disqualification in a woman permanently prohibited 
is inherent, and cannot be removed while in the case of a 
woman temporarily prohibited, it is not inherent but remove- 


able. 


The term permanent and temporary qualify the physical 
conditions on which the prohibition rests. The possibility of 
a change in those conditions, therefore, cannot alter the 
legal effect of the prohibition. The rule of the Scotch Law 
that a subsequest marriage legitimizes the issue of an antece- 
dent illicit intercourse might have helped Mr. Baillie in 
drawing the inference. 


In Asiin-un-nissa Khatoon v. Karim-un-nissa Khatoon (") 
it is laid down that under Muhammadan Law marriage 
with the sister of a wife who is legally married is voed, 
and that the children of such marriage are illegitimate 
and cannot inherit. Sucha marriage, it is to be noticed, is 
not void in all cases. It is vord only if the man, at the time 
of marrying the sister of his legally married wife who is 
alive, knows that the second wife is the sister of the first wife. 
If he is ignorant of that fact’ the marriage is only invalid, 
Of course if a man marries a sister of his legally married 
wife, during her lifetime, knowing the fact that she is a 
sister, but not knowing the law that she is prohibited, the 
marriage is void. 


In Khurshed Jahan v, Abdul Hamid Khan?) it is held that 
according to Muhammadan Law the marriage with a fifth wife 
in presence of four living wives is znvald, but not vord, and 
consequently the children of such marriage are legitimate and 
entitled to succeed as the lawful heirs to their father. The rule 
laid down by the learned Judges, with due respect to them, is 
not the rule of the Hanafi Law. It is the outcome of the distinc- 
tion attempted be drawn by Mr. Baillie between a vozd and 
an invalid marriage. A fifth wife is expressly prohibited to a 
man whose four legally married wives are alive. There is a 

(1) [1895] I. L. R., 23 Cal., 130. 
(z) [1908] Punjab Records, Vol. 43-C., No. 6, p. 43. 
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consensus of all the Muhammadan Lawyers on this point. 
Such a marriage is therefore certainly void, and the mere fact 
that one of the four wives may die or may be divorced, cannot 
possibly alter its character. In determining that character one 
has to look to the time at which it is contracted, and not to the 
events that may subsequently happen. There is no connec- 
‘tion between a change in the physical conditions on which 
a legal prohibition rests and a change in the consequence of 
that prohibition. The former may happen by the operation 
of the forces of nature beyond human power; but the latter can 
never happen without an order of a law-giver which is not 
forthcoming in this case, 


LAL CHAND, J., at p. 52 of his judgment, says :—It is 
clear that in case of five consecutive Marriages the word 
used is jys} ze, the fifth is not valid or is invalid, 
The meaning put upon j} with due respect is incorrect, 
The word only means “it is not permissible or lawful”, and is 
applicable to both an invalid or a void marriage (45), 


LAL CHAND, J., on p. 46, regarding the text from Kazi 
Khan cited on that page, observes :—“ The extract also shows 
that a‘ distinction between a bazi? (void) and a fasid (invalid) 
marriage is observed throughout,” With due respect there is 
no mention of the distinction in the text. Referring to a text 
quoted at p. 46, LAL CHAND, J. at p. 52, says: —“ The question 
of paternity is dealt with by the author in the paragraph 343 
of his work (paragraph 1242 of the Lectures) ; and there it is 
distinctly pointed out as quoted already, that if a man marries 
a woman by invalid (/asiď) marriage, and has intercourse with 
her then the descent of the child shal] (according to Abu 


a - 
(45.) Unlawfulness (urmat) may be taken to mean either butlan (the 
state of being dazt/) or fasad (the state of being fasid); for there is no 
difference between them in a marriage, as has been stated in a majority 
of reliable works, and hence the statement made in the Zywad? that they 
differ as to a marriage with the maharim, some holding it to be azi’, and 
others holding it to be fasid is not free from difficulty. Majmaul Anhar, 
Vol. 323. . 

(45a.) Unlawful (urmat) may be taken to mean either duslan (being 
batil) or fasad (being fasid) for they are synonymous. Itis for this 
reason that an agency for a fasid marriage is not valid, and 
that there can be either a divorce nora sthar ina Jasid marriage, as ig 


133 





CIVIL 


IQIC. 
Ata Mo. ammad 
Chowdry 
CIA 
Såiqul Bibi, 
Karamat 


Husain, J. 


NL 


IIO, 


hammad 
wdry 


J, 
al Bibi 


amat 


un, J. 


904 HIGH COURT, (A. L. J; R 


Hanifah Abu Yusuf) be established from him. The only point 
of difference between these two and Mohammad being whether 
six months should be counted from the date of marriage or 
the date of intercourse. This is as clear an authority as could: 


be demanded and establishes beyond all dcubt that fifth 


marraige is merely invalid and that the issue of such marriage 
is legitimate according to the unanimous authority of Abu 
Hanifah and his two disciples.” The text, with due respect 
to the learned Judge, simply lays down that the parentage of a 
child born of a fasıd marriage at six months is established): 
It has no bearing on the question that marriage with a fifth 
wife is void or invalid. | 


+ 


The result is that :— 
(a) Another's wife is not “a fitting subject of marriage.” 


(b) A marriage with another's wife, with the knowledge 
of the fact that she is the wife of another, is void, 


(c) The issue of a marriage with another's wife, with 
the knowledge that she is another's wife, is illegi- 


timate. 


[n the case before me there is nothing to show that 
Hashmat-ullah is a new convert to Islam, or that he is not 
a resident-of British India, where the Hanafi law of marriage 
is applicable to Hanafis. He must, therefore, be presumed to 
know the laws that govern him, and cannot be allowed to 
plead the ignorance of the law that Musammat Rakiia’s 
divorce was invalid. That being so, his position is that he 
married Rakima, with the knowledge of the fact that she 
was another’s wife. His marriage, therefore, with her is vord, 
and the plaintiffs, who were begotten of a void marriage, are 


illegitimate. 


For the above reasons I allow the appeal, set aside the 
decrees of the courts below, and dismiss the plaintiff's claim 


with costs. 


ae a 


stated in the Qunistani. The statement in the Imadi that there is å 
diflerence of opinion regarding a marriage with maharim, some holding 
it to be fasid and others batil, is not free from difficulty. Lubab, Vol., 
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Plaintiff appealed under section 10 of the Letters Patent. 
Muhammad Ishaq, for the appellants. 
M. L, Agarwala, for the respondents. 


STANLEY, C.’J. and GRIFFIN, J.—We do not feel justified 
in determining this appeal without having a definite deter- 
mination on an issue upon a question which was raised in the 
lower appellate court, but which apparently did not receive 
‘much attention from the learned pleaders of the parties, that 
As, whether or not Rakima on attaining the age of puberty 
exercised what is described in the Muhammadan parlance as 
the option of puperty; in other words repudiated her marriage 
with Shafi-ullah. We accordingly refer this issue to the 
lower appellate court, namely, whether or not Rakima on 
attaining puberty, exercised the option of puberty repudiated 
„her marriage with Shafi-ullah. 


The court may take such relevant evidence as the parties 
are prepared to adduce. On return of the finding the usual 
ten days will be allowed for filing objectio-. 

STANLEY, C. J. and GRIFFIN, J.—On the finding on the 
issue referred by this Court to the lower appellate court it is 
` admitted by the learned. counsel and vakil for the respective 
parties that ‘the appeal must be dismissed. We accordingly 
dismiss the appeal, but under the circumstances without costs, 


Appeal dismissed, 
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GANGA SINGH AND OTHERS 
VErSUS 
CHEDI LAL AND OTHERS. * 
Pre-emption—Right of—Custom or contract—Wajib-ul-arzes— Question 
not of construction but of froof. 


(Per RICHARDS, C.J.) In pre-emption cases based on custom the 
proper issue ought to be “does the custom alleged by the plaintiff pre- 
emptor exist” The oss lies on the plaintiff and he must establish his 


. case by the production of sufficient evidence. The proper issue is not 


what is the true construction of this or that wa7id-ul-arz. No doubt it is 
quite true that the court will have to consider amongst other things the 
language of the wajib-ul-arg when that document is adduced in evidence. 
But the fact that the court has-to consider the language of the wayid-1/- 
ars does not make the construction of the wayzd-u/-arz the real issue, 
or the equivalent of the real issue in the case. This ts not a mere verbal 
distinction. It is a real distinction which ought to be carefully borne in 
mind. 

After considering the evidence (whether such evidence consists solely 
of the wajib-ul-ars, or partly of the wayid-ul-args and partly of other 
evidence) it is the duty of the Court to come toa conclusion whether the 
fact of the existence of custom ‘is ‘ proved’, ‘disproved’ or ‘not proved’, 


_ in the sense in which these expressions are defined in section 3 of the ~ 


Evidence Act. 

The more unusual a custom or usage is the stricter ought to be the 
proof of its existence, and this rule applies to customs or usages of pre- 
emption just as much as to any other custom or usage. 


If the custom claimed is of a common or usual nature, the wajid-ul-arz 
may be sufficient proof and justify the Court in coming to the conclusion 
that the custom exists. If the particular right of pre-emption claimed 
is ofan unusual nature, the wa/tb-u/-arz may be almost worthless as 
evidence or quite insufficient to prove the existence of the custom. 


In 1873, mauza Suram constituted a single Mahal. The wastd-ul-arg 
of that date contained the following reference to pre-emption :— 


“In future if any Jattidar wishes to transfer his share by sale...... toa 
stranger...first the sharers in the atti khas, then pattidars in thok, and 
then ‘digar pattidaran deh’ shall have the right to purchase.” 


In 1883, perfect partition took place and mauza Suraun was divided 
into three separate Mahals. A copy of the wajr-x/-arz on partition 
was copied out as the wayid-u/-ars for each of the new Mahals. Plaintiffs 
were not co-sharers, of the vendor that is say, they were not co-sharers 

‘ è F. A. No. 296 of 1910. 
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in the same Mahal, though they were sharers in another Mahal. The 
vendees were strangers. l =e 


The only evidence, excepting some oral evidence wich was quite 
worthless tendered in proof of the custom of pre- emption consisted of Ganga $ einen 
the two watyb-ul-arses of 1872 and 1883. Ae/d that the custom under Chedi. Lal. 
which the plaintiffs claimed could not be said to have been proved. The 
custom in 1873 was a custom for sharers in the village to pre-empt as ; 
against- strangers. But in 1873 every sharer in the village must also ` 
have been a co-sharer with the vendor, because the village was the one 
single Mahal. 


“It follows that there could never have been a custom of pre-emption 
in-favour of persons who were not co-sharers with the vendor. 


Dalganjan Singh v. Kalka Singh, 1. L. R. 22 All., 1, referred to. Auseri 
Laly. Ram Bhajan Lal, I. L. R., 27 All, 602, and Sardar Singh v. Ijas 
Husain, L. L. R., 27 AIl, 614, oinari upon. eld also that the 
plaintiff could not rely upon the waytb-u/-arz of 1883 as evidence of a 
contract, as they were no parties toit, the wayid-sl-arz relating to a 
mahal in which the plaintiffs were not co-sharers and had no concern. 


Per TUDBALL, J. The custom as recorded in 1873 did not and could 
not refer to the state of affairs as they now are, when there are pattidars 
in the village who are not co-owners in a great part of the village with 
each other. The record of the custom in 1873 must be read in the light 
of the then existing state of affairs in order that its true meaning may be 
grasped. The object of the custom, the cause of its growth and existence 
must also be kept in view. 


Co-ownership is ordinarily a necessary condition for the exercise of 
the right of pre-emption. It is, however, conceivable that a custom of. 
pre- emption might possibly spring`up among the separate owners of 
separate Mahals or villages for some special reasons. It would be an 
unusual extraordinary custom, and the person alleging it would have to 
prove it by clear cogent and convincing evidence. A wayid-ul-arz is not 
conclusive evidence of any custom, and where a plaintiff puts for ward 
such an unusual custom and cannot point to a single instance of its 
exercise within the memory or knowledge of man, the Court will be 
fortified in holding that the plaintiff had not proved the custom. In the 
case of an unusual and extraordinary custom (other than that of pre- 
emption) in which no instances are proved of the exercise thereof, the 
Courts have hesitated to Hold that a custom is proved by the bare pro- 
duction of one or more wayjib-ul-arzes , and there is no reason why the 
sanie rule should not apply to the very unusual and extraordinary custom 
under which a plaintiff who is not a co-sharer in the Mahal and is not 
a co-owner with the vendor in any thing, claims a right to prevent a 
man selling his property to whomsoever he pleases. 


FIRST APPEAL from a decree of Babu Banki Behari Lal, 
Subordinate Judge of Mainpuri, 
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Suit for pre-emption. 

The court below decreed the suit. Defendant appealed. 

Sarat Chandra Chaudhri (for Satish Chandra Banerji), 
for the appellants. 

M. L. Agarwala (with him Sundar Lal), for the respon- 
dents. . 

The following judgments were delivered :— 

RICHARDS, C. J.—This is an appeal in a suit for pre-emp- 
tion. The admitted facts are as follows :—The property in 
question is situate in mauza Suram, pargana Ouraiya. In 
1873, mauza Suram constituted a single Mahal. The 
wajtb-ul-ara of that date is produced and contains the follow- 
ing reference to pre-emption :— 

“In future if any pattidar wishes to transfer his share 
by sale. . .toastranger. . . . first the sharers in the 
patti khas, then pattidars in thok, and then “ digar pattidaran 
deh” shall have the right to purchase.” 

In the year 1883 perfect partition took place and mauza 
Suram was divided into three separate mahals. A copy of 


the wazib-ul-ars on partition was copied out asthe wayzb-ud- 


ars for each of the new Mahals. 


In the events which have happened, the plaintiffs are not 
now co-sharers of the vendor, that is to say, they are not 
co-sharers in the same Mahal, while the defendants are 
strangers. 

Practically speaking, the two wayzd-ul-arzes ‘of 1872 and 
1883 are the only evidence of the existence of rights of pre- 
emption in the village or Mahal. 

The oral evidence is quite worthless as supporting the 
particular custom claimed by the plaintiffs. The learned 
Subordinate Judge decided in favour of the plaintiffs and 
decreed the suit. The defendants appeal. 


The question is, have the plaintiffs a right of pre-emption 
based either on contract or on custom. It seems to me 


-absolutely clear that the plaintiffs" have no right based on 


contract. If any right of pre-emption existed other than a 
right based on custom, such right must exist by virtue of a 
contract, the evidence of which is the partition wayib-ul-ars 
of 1883, but the plaintiffs cannot rely upon this wayzb-l-ars 
as a contract, They were no parties to it. The wajzb-ul-ara 
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of 1883, in question is the wajib-ul-ars for Mahal Behari Lal, CIVIL. 
in which the plaintiffs are not co-sharers and have no con- on 
cern. If the entry in. the waytb-ul-ara of 1883, is a record. of uaa 
contract, the contract was between the co-sharers in Mahal vane Singh 


Behari Lal. Chedi Lah 





In my judgment the case of the plaintiffs must fail unless Richards, C. J, 
they can establish the existence of a custom giving them a 
right of ‘pre-emption notwithstanding that they are not co- 
sharers of the vendors. | 

I wish to say a few words as to what I consider as a gene- 
ral rule is the proper method for the court to approach the 
consideration of pre-emption suits based on custom, because 
I think that fhe neglect of such method has led to much 
confusion and supposed conflict of judicial decisions. I think 
the same cause also has led the courts into attempting to 
draw, what with great respect I must call almost ridiculious, 
distinctions between different wajib-ul-arses particularly 
when regard is had fo the circumstances under which such 
documents were prepared and the class of persons who pre- 
pared them. 


In pre-emption cases based on custom the proper issue 
ought to be “does the custom alleged by the plaintiff 
pre-emptor exist.” The onus lies on the plaintiff and 
he must establish his case by the production of sufficient 
evidence. The proper issue is not what is the true, cons- 
truction of this or that waytb-ul-arz. No doubt it is quite 
true that the court will have to consider amongst other 
things the language of waytb-ul-ars when that docu- 
ment is adduced in evidence. But the fact that the court 
has to consider the language of the wayjzb-u/-are does not 
make the construction of the wayib-ul-arz the real issue, or 
the equivalent of the real issue in the case. This is not a 
mere verbal distinction. It is a real distinction which I 
think ought to be carefully borne in mind. I am speaking, be 
it remembered, of cases of pre-emption based on custom. In 
cases based on contract the considerations may be quite 
different. 


To continue, after considering the evidence, (whether 
such evidence consist solely of the wayib-ul-are, or partly of 
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the wajib-ul-arz and partly of other evidence), it is the 
duty of the court to come to a conclusion whether the fact 
of the existence of the custom is “ proved,” “ disproved ” or 
“not proved.” I am using these expressions with the 
meaning given to them by section 3 of the Evidence Act, If 
the fact is proved, the plaintiff is of course entitled to a decree. 
If it is disproved, or not proved, the plaintiffs case fails. 

During the argument numerous decisions were referred 
to and the case has been presented to us as of considerable 
difficulty. It seems to me, however, that if we are at liberty 
to apply the simple and elementary rules which I have men- 
tioned above, all difficulty quickly disappears. As I said 
before, the evidence in the present case must be treated as 
consisting of the two wajib-ul-arees which are verbatim 
copies of each other. I am clearly of opinion that partition 
does not abrogate or cause an existing custom of pre-emption 
to cease to exist. The custom continues after partition, unless 
the co-sharers in each new mahal enter into a new arrange- 
ment between themselves. lt might perhaps be open to 
the co-sharers in one mahal to make a contract with the. co- 
sharers in the other mahals. But this would be an unusual 
contract, and it would require clear evidence to prove it. 
This view is, I think, supported by abundant authority, and 
if it is correct, it follows in the present case that the custom 
of pre-emption which existed in 1873, isthe same custom 
which existed when this suit was instituted. 

Now what was the custom which existed in 1873. It 
was a custom (leaving out immaterial preferential rights) for 
sharers in the village to pre-empt as against strangers, But 
in 1873 every sharer in the village must have been-also a 
co-sharer with the vendor because the village was the one 
single mahal. It follows that there could never have been 
a custom of pre-emption in favour of persons who were not 
co-sharers with the vendor. This is sufficient to dispose of 
the case, unless it can be contended that co-ownership was 
a matter of importance, I think it could hardly be contend- 
ed for a moment that mere residence in the village would 
confer a right to pre-empt, or, that it was likely that such a 


= custom would have grown up. It is absolutely clear that 


possession of a share in the village was an essential condition, 
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The wajtb-ul-arz itself so provides? I cannot see why the 
possession of a share in the village was essential unless co- 
partnership with each other was also essential. Under the 
Muhammadan law from which customs of pre-emption are 
said to have been borrowed, partnership is ¢ke most important 
fact.. The importance of the existence of partnership bet- 
ween the pre-emptor and the vendor in pre-emption cases 
of zamindari property was considered at great length, and 
I think fully recogriised by the five Judges who decided the 
case of Dalganjan Singh v. Kalka Singh (} ). I propose to 
quote at some length from the judgnient in this case because 
if. the existence of co-ownership is essential or important in 
pre-emption, it should be borne in mind when considering 
the probability ar improbabity of the existence of the custom 
claimed by the plaintiff in the present case and the weight 


to be attached to the wayid-ul-ars as evidence of it, At page _ 


10, the Chief Justice says :—“ The most essential feature of the 
co-parcenary body is the joint and several responsibility of the 
co-sharers for the payment of the Government revenue assess- 
ed on the mahal, coupled in cases of zamindari tenure with 
the holding and management of the whole of the lands of 
the mahal by all the co-sharers in common. It is for the 
mahal for “ the local area held under a separate engagement 


_for the payment of the land revenue,” not for a village or 


other local area not being a mahal, that the settlement officer 
frames the wajtb-u/-are. It is meant as a record of the con- 
tracts or customs of the co-sharers of the mahal. This being 


its object, it is priva facie unlikely to include any contract or’ 


custom which is absolutely independent of the continuance of 
the mahal as a fiscal and proprietary unit or of the co-parcen- 
ary body for which it is framed. Next what is pre-emption ? 
“It is a right very closely connected with the objects of 
the cO-parcenary system. Its essential purpose is the ex- 
clusien of strangers from the co-parcenary body and the 
maintenance of the existing proprietary body throughout all 
changes of ownership. It thus prima facie implies that the 
co-parceners desire to preserve and not to destroy their 
mutual cénnection, and is prema facie inapplicable after that 
connéction has been severed by a perfect partition. j 


(1) [1899] 1. L. R, 22 All, r. 
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Again at page 12 the Chief Justice quotes from the 
case of Motee Sah v. Musammat Goklee(*). “ Now, an essential 
condition of the existence of a right of pre-emption is that 
the parties claiming such a right shall be co-parceners in the 
same estate as those against whom the claim is made, a 
relation between the parties which is extinguished by the 
very operation of partition and the separate proprietorship 
thereby established.” The learned Chief Justice adds :—“ I 
infer that the wayid-ul-ars in that cave confined the right 
of pre-emption to co-parceners of the vendor,” and it may be 
urged that the very question we have in this case to decide 
is whether or not the wajib-ul-arg in the present case 
confines the right of pre-emption to co-parceners of 
the vendor. With all respect, I think this is’ not the 
question. The question is, are we reasonably satished upon 
the evidence that the custom claimed by the plaintiffs exists. 
The wajib-ul-ars is not the custom. It is evidence of the 
custom, and in ‘considering the wajib-ul-ars we are entitled 
to consider the condition of the village at the time the record 
was made, the possibility or impossibility, the probability, 
or improbability of such a custom then existing, and whether 
or not the officer, who prepared the wayib-ul-arg, was really 
recording the custom claimed. Again at page 28 the 
Chief Justice says—* we are interpreting and applying a parti- 
cular custom cf which the plaintiff claims the benefit. , In 
considering who is entitled to the benefit of a custom it is 
essential to see who are the persons among whom it has 
‘1 fact habitually prevailed. It cannot be claimed by any 
one who is not a member of the class thus determined. Now 
there can be no doubt as to what was the class of persons 
who at the time when the wajzd-ul-ars was framed, habitually 
exercised the right of pre-emption by virtue of the custom. 
They were the co-sharers of the undivided mahal which the 
village Sarai Sitan, then formed and no others. There was 
no distinction between shareholders in the village and co- 
sharers of the entire village, there was only a single class 
of co-sharers. That is the only class among whom the custom 
actually prevailed, and to whom therefore the right belonged. 
It is now sought to apply the custom for the benefit of the 
plaintiff, who stands in a totally different relation to the 

(1) [1861] N.-W. P., S, D.;A., 506. 
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village, to the ‘vendor, and to the property sold. He is not 
a cosharer of the entire village. He is not a member of the 
class who exercised the right of pre-emption at the’ time 
when the custom was recorded. He is a member of a class 
which only came into existence through the partition, persons 
who have shares in a particular sub-division of the village. 
He is not even a co-sharer of the vendor. To allow him to 
pre-empt under the old wayid-ul-arg would be, in my opinion, 
tc change the custom while professing to apply it.” The 
other Judges appear to have agreed with the learned Chief 
Justice. KNOX, J, says “I concur in all that the learned 
Chief Justice has written.” 


It seems to me that the more unusual a custom or usage 
is, the stricter ought to be the proof of its existence, 
and that this applies to customs or usages of pre-emption 
just as much as to any other custom or usage. If the custom 
claimed is of a common or usual nature, the wayrb-ud-ars may 
be sufficient proof and justify the ccurt in coming to the 
conclusion that the custom exists. If the particular right of 
pre-emption claimed is of an unusual nature, the wajib-ul-ars 
may be almost worthless as evidence or quite insufficient to 
prove the existence of the custom. In the present case J 
think that the custom claimed by the plaintiffs is of an 
unusual nature, and in support of this view I refer to the 
passages which I have quoted above and adopt what the 
learned Chief Justice has said on the importance of co-owner- 
ship in pre-emption. If this vexed question of pre-emption 
in the province of Agra is to be settled by legislation (and 
I hope it may be), I doubt very much whether any authority, 
who would be likely to be consulted, would suggest the 
propriety of giving a right of pre-emption to persons who 
were not co-sharers in the mahal. The expression pattidar 
deh in the waytb-ul-are of 1873 clearly applied to co-owners, 
but even assuming for the purposes of argument that the 
expression strictly construed means simply “shares in the 
village” end not “co-sharer in the village”, nevertheless after 
taking into consideration the time and circumstances under 
which the wajzb-«/-ars was prepared and the constitution of 
the village, so far from believing that the custom claimed by 
the plaintiff existed, I believe that it did riot exist, I am 
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certainly quite unable to say that the existence of the custom 
has been proved. 

The only evidence produced, ws., the wazed-ul-ara does 
not convince me. The learned Counsel for the respondents 
has referred to a number of authorities, and amongst them 
the case of Ausert Lal and others v, Ram Bhajan Lal and 
others (1) and to case of Sardar Singh Vv, [jus Husain 
Khan (7). 

The first of these cases was a first appeal and the court 
had to find on the question of fact. The terms of the record 
in the wayzb-ul-ars were very similar to the present case. 
STANLEY, C. J., held that the sharer in the village who was 
not a co-sharer with the vendor, had a right of pre-emption. 
At page 610, BURKITT, J., says “having had an opportunity 
of perusing the judgment of the learned Chief Justice, I have 
come (though not without some hesitation) to the conclusion 
that his decision as to the meaning to be given to the words 
mausa or deh when used.in a wayzib-ul-argz is correct. Later 
on he says “I have no doubt that in a large number of cases 
the word dek or “mauza” or gaon crept into the new 
wajtb-ul-arg through the ignorance or carelessness of the 
settlement officer’s muharrir when copying the zaytb-ul-arz of 
the parent mauza.” STANLEY, C. J., at page 609 says, “Finding 
then no ambiguity whatever in the terms of the new wayzd-ul- 
ars, it appears to me that the court is bound to construe them 
according to the plain sense of the words used, and that’ 
we ought not to put a construction contrary tothe plain 


‘sense in view of anything de%žors the documents”. It seems 


to me with all respect that this was not the correct view 
of considering the question. Does it not appear as if BURKITT, 
J., was finding in favour of the existence of the custom (a ques- 
tion of fact) or evidence which he considered of no weight or 
or value whatever. If the view taken by STANLEY, C. J., be 
correct, the result might be that the Court, tying itself down 
to particular words used by an ignorant or careless muharrir, 
would find in favour of the existence of an unusual and unna- 
tural custom which it was perfectly certain never existed at 
all unless it shuts its eyes to all other considerations save 
the actual words in the wayzb-ul-ars. 


(1) [1go05}] L L. R., 27 Ail, 602. (2) [1906] I. L. R, 28 All, 6414. 
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In my opinion both the cases relied on are contrary to CIVIL. 
the view taken by the entire Bench which decided the case aun 
of Dalgajan Singh v. Kalka Singh. In the present case, I — 
think that the learned Subordinate Judge was wrong under a sing 
the circumstances in thinking that there could be a new Chedi Lal. 
custom or any variation of the custom after the partition, and pje} iC, 
that he ought to have applied his mind to considering what 
was the custom recorded in the year 1873, and whether or 
not the custom that was then recorded was a custom which 
entitled a person who was not a co-sharer with the vendor to 
pre-empt in the case of a sale by one of the co-sharers in the 
village. Had he done so and considered the great impro- 
bability, if not impossibilty, of such a custom ever having 
existed, if he had taken into consideration that the record in 
the zwazyrb-ul-arz must have .been the result of instructions 
given by ‘the co-sharers to the officer on matters concerning 
their co-parcenary rights, I think it very improbable that he 
would have come to the conclusion that the plaintiff had 
proved the existence of the custom he claimed. 


The learned Subordinate Judge might fairly have come 
to the conclusion that a custom of pre-emption existed 
among the co-sharers but not zke custom claimed by the 
plaintiffs, that is to say, a custom giving a right to a person 
who was neither a co-sharer with the vendor nor in the mahal. 
I have already given my reasons for holding that the plaintiff 
cannot succeed on the basis of contract. I would allow the 


appeal, 


TUDBALL, J.—I fully agree with the learned Chief Justice. Tudball, J. 
Plaintiff claims the right to pre-empt, though at the date 
of the sale in question, he had no share in the mahal, and 
was therefore not a co-sharer with the vendor therein. If the 
claim be based on contract, then his suit fails for the reasons 
given by my learned colleague. If his claim be based on . 
custom, then the custom put forward is one under which a 
person owning a share ina separate Mahal, (that is, a separate 
and distinct portion of a village which consists of several 
mahals), and who is not a member of the co-parcenary body 
to which the vendor belongs and is therefore not a co-sharer 
with the latter, has a right to pre-empt because the vendor 
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has transferred his share to one who previously owned no 
share in any of the mahals in the village. In other words 
the plaintiff says, “ Though I am not a co-owner with the 
vendor, still I own a share in one of the mahals in the village 
and the custom gives me a right to pre-empt.” To establish 
his custom he produced the wayzb-u/-arg of 1873, a document. 
drawn up prior to partition and which for the purposes of 
this judgment I assume to contain the relation of an existing 
custom. That custom was one under which a member -of 
an undivided co-parcenary bedy could pre-empt if any member 
of that body sold his share to a stranger. The object of the 
custom was clearly to prevent the introduction of an outsider 
into the co-parcenary body. Sucha person might be very 
unwelcome to the other members. But this is not the custom ~ 
which the present plaintiff now puts forward. The original 
coparcenary body has split up into several distinct and se- 
parate such bodiés, not one of which has any further connec- 
tion or concern, in any way, with any of the others. The 
words “ Patizdar deh” were used in the waytb-ul-urs of 1873 
at a time when there was only one mahal. It does not follow 
that the courts must on the bare meaning of those words 
throw on one side and efttirely leave out of consideration, 
that “ co-ownershzp” which was at the root of the custom itself. 
The custom as recorded in 1873, did not and could not refer to 
the state of affairs as they now are, when there are pattidars in 
the village who are not co-owners in a great part of the 
village with each other. The record of the custom in 1873 
must be read in the light of the then existing state of affairs in 
order that its true meaning may be grasped. The object 
of the custom, the cause of its growth and existence must 
also be keptin view. Paying regard to all these points it is 
clear to my mind that the document in question dces not 
prove the custom which is now put forward by the plaintiff. 


Turning now to the wayrb-ul-arz of 1883, drawn up at 
partition, for this mahal, we find that itis merely a verdatin 
copy of the old one of 1873. If it is not a record of an agree- - 
ment between the co-sharers of this mahal, it must be the 
record of a custom existing among the co-sharers of’ the 
mahal which had only just come into existence and in which 
no xew custom could-possibly have sprung up. The wazzb-ul- 


= 
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ars, it must he noted is drawn'up not for a village but fora 
mahal and is supposed to set forth custom obtaining among 
the co-sharers there in, If it be taken that it related to the 
old custom which had previously existed, and which was not 
necessarily destroyed by the partition, we are again met with 
the difficulty that the old custom contemplated the existence 
of co-ownership between the vendor and the pre-emption. 
In. the present circumstances that co-ownership does not exist. 
Mahomedan law gives the right of pre-emption’ first of all 
to Shafi-t-shartk, them to Shafi-i-khalit and lastly to Shaf-t- 
jar, It originally applied to small plots of land and houses, 
In this country it has been extended to zamindari estates but 
never on the ground of vicinage alone. Where two co-sharers 
of such an estate have perfectly partitioned their shares so as 
to. entirely put anend to co-ownership in every way it has 
been distinctly ruled more than once that under the Moham- 
madan law the right of pre-emption is lost ; because after 
such a partition neither can be a Shafi-i-sharik or a Shafi-t- 
khalit ; and vic’ngage alone in such cases gives no right of 
pre-emption. It is worthy of note that co-ownership in 
Mohammadan law gives a prior right of pre-emption, and the 
customs which has spring up among Hindus as well, in the 
cases of such estates, have always had as their basis the 
existence of co-ownership among those persons to whom the 
custom applies. Of course it is conceivable that a custom of 
pre-emption might possibly spring up among the separate 
owners of separate mahals or separate villages for some 
special reason. It would be an unusual and extraordinary 
custom and the person alleging it would have to prove 
it by clear cogent and convincing evidence. A wayib-ul-are 
is not conclusive evidence of any custom and ‘where a 
plaintiff puts forward such an unusual custom and cannot 
point to a single instance of its exercise within the memory 
or knowledge of man, the court will be justified in holding 
that the plaintiff had not proved the custom. In the case of 
an unusual and extraordinary custom (other ‘than that of 
pre-emption) in which no instances are proved of the exercise 
thereof, the courts have hesitated to hold that a custom 
is proved by the bare production of one or more wajtib-ul- 

arzes ; and I can see no reason why the same rule should 


CIVIL, 
tori. 
Ganea Bing 
Ghedi Lal. 


aeee 


Tudball, J. 


7 


VOL. Vit.) HIGH COURT. 1009 


BHUP 
Versus 


RAM LAL.* 


Agra Tenancy Act (II of r901), ss. 95, 107—Kival claimants to tenancy 
—Crvil and Revenue Courts—/Jurisdiction. 


Section 95 of the Tenancy Act does not apply to the case of disputes 
between rival claimants to a tenancy. It applies to question arising 
between the landlord on the one side and the tenant on the other. Prima 
facie the Civil Court is the proper court to try all questions, and it is only 
when suits are expressly excluded from its cognizance that its jurisdiction 
is ousted. The provisions of section 95 coupled with the provisions of 
section 167 do not exclude the’ jurisdiction of a Civil Court in questions 
between rival claimants to tenancies. The very words of section 95 
providing that the “landlord or tenant” may sue shows that the intention 
of the section is to provide a tribunal for questions arising between a 
landlord and tenant. The section does not provide for possession ; it only 
provides for a declaration; and thua it contemplates the case of a 
_ landlord and a tenant and an existing tenancy. 


APPEAL under section 10 of the Letters Patent from a jae: 
ment of Mr, Justice KARAMAT HUSAIN, confirming a decree 
of. J. L. Johnston, Esq., Additional Judge of Meerut, reversing 
a decree of Pandit Suraj Narayan Mujju, Munsif of Muzaffar- 


nagar. 

The facts appear from the judgment of l 

KARAMAT HUSAIN, J.—The admitted facts of the case are, that 
Maivashi was an occupancy tenant, and that on his death the names of 
his widow, Musammat Sarupi, and Bhupan, alleged to be the adopted son 
of Mawashi, were entered as occupancy tenants. Ram Lal applied that his 
name be entered as the occupancy tenant for he was the adopted son of 
Mawash:. The zamindar was made a party to this application and 
opposedit. The Court of Revenue came to the conclusion that Bhupan 
was the adopted son of Mawashi, and that he was in possession of the 
holding. On these findings it rejected Ram Lal’s application. Ram Lal 
then instituted the suit which has given rise to this appeal, on the allega- 
tion that he was the adopted son of Mawashi, and that he had been in 
joint cultivation of the holding with Mawashi until his death. He sought 
two reliefs:—{1) that it might be declared that he was in lawful possession, 
as the heir of Mawashi, over his occupancy holding ; and (2) that in 
consequence of the Revenue Court order the plaintiff be held ta be out of 
possession, possession might be awarded to him. The suit was resisted 

* L. P. A. No. 27 of 1911. 
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by Bhupan who alleged that he and not the plaintiff was the adopted.son 
of Mawashi, that he was in possessicn as the heir of Mawashi, and that 
the suit was not cognizable by a Civil Court. 


The court of first instance held that the suit was cognizable by a Civil 
Court but dismissed it on the ground that the plaintiff was not the adopted 
son of Mawashi. The plaintiff appealed to the lower appellate court 
and the last plea in the memorandum of appeal was that the plaintiff was 
the nearest male collateral of the deceased, was joint with the deceased, 
and was, therefore, under the Tenancy Act, entitled to succeed Mawashi. 
The lower appellate court in substance found that the defendant was not 
the adopted son of Mawashi ; that the plaintiff, though not the adopted 
son of Mawashi, was his nearest collateral, and. had been in possession of 
the occupancy holding with Mawashi up to the time of the latter’s death. 
On these findings, the lower appellate court reversed the decree of the 
court of first instance and gave the plaintiff a decree for possession as a 
tenant without declaring the class of his tenancy. The defendant has 
preferred this second appeal to this Court, and it is argued by his learned 
counsel that the lower appellate court was wrong in granting the plaintiff 
a decree for possession as a tenant without specifying the class of the 
tenancy. In support of this contention relianceis placed upon Dort Lad | 
v. Sardar Singh (1). 

In this case the dispute is between two rival claimants of succession to 
an occupancy tenant and the right of the zamindar is in no way in ques- . 
tion. Such a case, therefore, in my opinion, is within the exclusive 
jurisdiction of a Civil Court, and section 95 of the Tenancy Act, or section 
167 of the same bas no application to the case before me: Section 95 of 
the Tenancy Act, deals with questions which arise between a landholder 
and his tenant, and has nothing to do with the dispute between two 
persons, each of whom claims to be the heir of an occupancy tenant. 
Section 167 does, in no way, oust the jurisdiction of the Civil Court, when 
the dispute is between two persons as to their right to succeed to an, 
occupancy holding. That being so, the ruling relied on by the learned | 
counsel, has no application. The remarks of the lower appellate court. 
towards the end ofits judgment, “I therefore hold that the plaintiff is ' 
entitled to possession as a tenant without declaration of his class,” in my’ 
opinion, mean that the lower appellate court’s decree entitled the plaxctiff. 
to possession of the holding against the defendant who was a trespasser: | 
It did not establish any relation between him and the zamindar. ‘The. 
result is that the appeal fails and is dismissed with costs. 


Nihal Chand, for the appellants. 


No civil suit is maintainable, Section 95 of the Agra ` 
Tenancy Act read with section 167, barred the suit. The 
landlord is always a necessary party to suits of this -kind 
and he had not been impleaded. The judgment of the , 

(1) [1908] 5 A. L. J. Ry 514. | 
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Revenue Court to which the plaintiff had at first gone and 
where his suit had been rejected operates as ves Judicatai 

[RICHARDS, C. J.- That is the same thing. If the Civil 
. Court had jurisdiction, the decision of the Revenue Court 
could not be res judicata. If it is res judicata, the Civil Court 
had no jurisdiction.] 


There would be a conflict in the jurisdiction of the two 
courts, He relied on 


Sheo Narain v. Parmeshar Rai [1835] 18 All, 270. 
Ajod4ia Rat v. Parmeshar Rai, [1895] 18 All., 340 
Subrant v. Bhagwan Khan, [1896] 19 All., 10 
Niadar v, Baru Mal, [1902] 24 All., 153. 

Dori Lal v. Sardar Singh, [1908] 5 A. L. J. R., 514. 


Le Bahahur Sapru, for the respondents, was not called upon. 


The judgment of the Court was delivered by 

RICHARDS, C, J.—This appeal arises out of a suit institut- 
ed in the Civil Court for a declaration of the plaintiffs title to 
a certain occupancy holding or in the alternative for posses- 
sion. The plaintiffs title was based upon his being the 
adopted son of one Mawashi, who admittedly was, prior to his 
death, the occupancy tenant. The defendant was a rival 
claimant to the tenancy. He also claimed to be the 
adopted son of Mawashi. The court of first instance dismissed 
the suit holding that the plaintiff had not made out his adop- 
tion. The court of first appeal agreed with the finding of the 
court of first instance that the plaintiff had not made out the 
adoption, but it found that the plaintiff was a collateral rela- 
tive who had been joint in the cultivation of the holding, 
that he had been in possession, and that therefore his title 
was superior to that of the defendant, and it gave a decree for 
possession against the defendant, whom it held not to be the 
adopted son of Mawashi. On second appeal to a Judge of 
this Court the decision of the court of first appeal was confirm- 
ed. The present appeal has been instituted under the Letters 
Patent. It appears that prior to the institution of the present 
suit an application in the Revenue Court was made by the 
plaintiff for mutation of names. In the course of those pro- 
ceedings the very same question of adoption was raised and 
considered with the result that the plaintiff was unsuccessful. 
The argument which has been addressed to us was chiefly 
one based upon the contention that having regard to the 
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provisions of sections 95 and 167 of the Agra Tenancy Act the 
suit was not maintainable in the Civil Court. Section 95 
provides that at any time during the continuance ofa tenancy 
either the landholder or the tenant may sue for a declara- 
tion as to any of the matters specified in the section. 
Clause (a) is the name and description of the tenant of the 
holding. Section 167 provides that no Civil Court shali take 
cognizance of any suit or application of the nature specified 
in the fourth schedule. Amongst the suits and applications 
specified in Schedule 4 are proceedings under section 95. 
It is argued on behalf of the appellant that the plaintiffs 
proper and only course was an application or suit in the 
Revenue Court for a declaration as to the name and descrip- 
tion of the tenant. It is further argued that the proceedings 
that took place in the Revenue Court were proceedings of 
this very nature. In our opinion section 95 was not intended 
to apply to the case of disputes between rival claimants to 
atenancy. It was intended to apply to questions arising 
between the landlord on the one side and the tenant on the 
other. Prima facie the Civil Court is the proper court to 
try all questions, and itis only when suits are expressly 
excluded from its cognizance that its jurisdiction is ousted. 
It certainly does not appear to us that the provisions of sec- 
tion ọ5 coupled with the provisions of section 167 exclude 
the jurisdiction of a Civil Courtin questions between rival 
claimants to tenancies. The very words of the section 
itself in which itsays the “landlord or tenant” may sue, 
seems to demonstrate that the intention of the section was 
to provide a tribunal for questions arising between a landlord 
and tenant. The section does riot provide for possession, it 
only provides for a declaration ; this also goes to show that 
the section contemplated the case of a landlord and a tenant 
and an existing tenancy. A number of cases have been cited 
.by the learned counsel on behalf of the appellant. Many of 
these cases were decided on the construction of the provisions 
of Act No. XII of 1881. The provisions of that Act are 
by no means the same as the provisions of the present 
Tenancy Act. Practically the same question arose in the 
case of Kal Charan and others v. Musaminat Utmi ana 
others (1). In a quite recent case, namely, F. A. No. 164 of 

(1) [1910] 7 A. L. J. R., 658. j 
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1910, the same question in principle arose and was decided 
_ by one ofus and Mr. Justice TUDBALL. The only other 
question which was urged in the appeal was that the zamin- 
dar. was a necessary party to the suit inasmuch as if the 
occupancy tenant had died leaving no heirs, as defined by 
section 22 of the Tenancy Act, the tenancy would be ex- 
tinguished for the benefit of the zamindar. In our opinion 
there is no force whatever in this contention. It would be 
quite wrong that the zamindar should be brought into a 
dispute between rival claimants to a tenancy with which he 
had nothing to do. The zamindar is, of course, not bound 
by any decree which might result in litigation between two 
rival claimants. In our opinion the decision of our learned 
‘brother was quite correct, and we dismiss the appeal with 
costs. g 

S. M. Appeal dismissed, 


l PEM SINGH 
VErSUS 


DHARAM SINGH AND OTHERS.* 
Pre-emption—Wajib-ul-arz— Partition of the village—Righls of co-sharer 
in the patti and in the village-—-Cusiom. 

A custom cannot change, but a person who is entitled to pre-empt 


under the custom prior to partition may lose that right as the result of 
the partition. ; 

Before the partition of a village the vendor, the vendee and the pre- 
emptor were co-sharers in the same faéii or thok, and the wajrd-ul-ars 
gave a right of pre-emption, (1) to brothers who were co-sharers, (2) to co- 
sharers in the same patti or thok, and (3) to co-sharers in another patti 
or žok. After partition no new wajid-ul-arg was prepared. 

As the result of partition the vendor and the pre-emptor became 
co-sharers in the same makal but ina different patti, while the vendee 
became a co-sharer in another mafa/: held, that the plaintiff was entitled 
to pre-empt under the terms of the wajid-ul-arz. 


SECOND APPEAL trom a decree of B. J. Dalal, Esq., 
District Judge of Shahjahanpur, confirming the decree of 
Babu Khirod Gopal Banerji, Munsif of Tilhar. 

Govind Prasad, for the appellant. 


Mohan Lal Sandai, for the respondents. 
° 5. A. No. 281 of 1910. 
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The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit for pré- - 
emption. There is no dispute as to the existence of custom. 
The wazib-ul-arg adduced in evidence in support of the 
custom gives a right first to brothers who are co-sharers ; then 
to co-sharers in the same patti or thok ; and then to co-sharers 
in another patti or thok. Since the wajib-ul-ars was prepared, 
partition has taken place, and no new wajtb-ul-are has been’ 
prepared, The result of the partition is-that the plaintiff 
pre-emptor is now a co-sharer with the vendor in the same 
Mahal but in adifferent patti or ¢hok. The vendee is not 
a co-sharer with the vendor at all, but he is a proprietor in 
another Mahal which isin the same village and formed one 
Mahal with the vendor in which the property is situate prior 
to partition. Before the partition the plaintiff pre-emptor, 
the vendor and the defendant vendee were all co-sharers in 
the same ‘patti or thok. The learned Judge was of opinion 
that under these circumstances the defendant had still equal 
rights with the plaintiff on the ground that the partition had 
no effect and the custom could not change. 


We think that the learned Judge was wrong. It is quite 
true that the custom cannot change but a person who is 
entitled to pre-empt under the custom prior to partition, may 
lose that right as the result of. the partition. In the present 
case the defendant vendee is no longer a co-sharer either in 
the same patti or thok, nor in the same Mahal; in fact further 
he is not a co-sharer or partner with the vendor at all. 


We have been referred to the case of Daria v. Har Khtal 
(1). Thatis a Letters Patent appeal, and it is only necessary 
for us to point out that the facts were quite different. The 
wajtb-ul-are in that case gave a right to co-sharers in the pazzi 
or ¢ho# and to co-sharers in the village. As the result of the 
partition parttzs or thoks ceased to exist. There were no. 
longer any divisions of the kind. According tothe judgment ~ 
of STANLEY, C. J., the Court was of opinion that the plaintiff ` 
was unable to prove that he was a co-sharer in the ¢hof or 
patti, and that therefore he had to fall back upon his claim 
as a co-sharer in the village, and that inasmuch as the 
defendant was also a co-sharer in the village, their rights were . 

(1) [1909] 6 A. L. J. R., 180, 
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-equal, Upon this ground the decision of Mr. Justice GRIFFIN 
was set aside, In the present case pazts and thoks still exist, 
and. the. plaintiff admittedly is a co-sharer in a patti in the 
same Mahal as the vendor. 


We allow the appeal, set aside the decrees of both ‘the 
courts below, and, as the case was decided on a preliminary. 
point, we remand the case to the court of first instance 
through the lower appellate court, with directions to re-admit 
the same upon its original number and to proceed to hear and 
determine the same according to law, 


A peal allowed., 


BENI RAM AND OTHERS 
VEFSHS 
MAN SINGH.* 


Hindu Law—Mitakshara—/oint Hindu family—Father committed to the 
Court of Sessions for criminal offence—Loan taken Sor his 
: - defence—Legal necessity. 


According to the Mi/akshara one member of a joint family may 


effect a gift, mortgage, or sale of family property in time of distress, 
for family purposes and especially for religious purposes. 


There cannot be a casé of more pressing necessity from the 
point of view of members ofa Hindu family than the necessity for 
raising money to defend the head of a family against a serious crimi- 
nal offence. In determining whether or not a case of musibat has been 
made out, one must have regard tothe probable intention of the author 
of the’ rule and to the class for whom the rule was intended. ` 


There is a clear distinction between selling or mortgaging in order 
to ‘obtain the release from jail of a member of the family who has been 
shown to be guilty of a criminal offence and selling or mortgaging 
property, in order to raise funds for the defence of a member who has 
been accused in a criminal court. Inthe one case the family has been 
disgraced, and, the release of the offender will not remove that dis- 
grace. ‘In the other the family is threatened with disgrace and the 
intention is to ward it off. The question whether in the latter case 
legal necessity - exists for raising money cannot depend upon the 
result.‘of the trial. 

°F, A. No. 15 of 1910. 
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FIRST APPEAL from a decree of Babu Sheo Prasad, Subor- 
dinate Judge of Agra. 

Suit for sale upon a mortgage. The court below decreed 
the suit, 


The defendants appealed. 


Nehal Chand (with him J. N. Chaudri), for the appellants, 

Nawab Muhammad Abdul Majid (with him Ghulam 
Mujtaba), for the respondent. i ; 
_ The following judgments were delivered :— 


CHAMIER, J.—This was a suit by the respondent to 
enforce a mortgage deed executed in his favour by Mathura 
Prasad, and hisson, Janki Prasad. The defendants to the 
suit were Janki Prasad, Beni Ram, another son of Mathura 
Prasad, and Gajadhar, and Raj Bahadur, son of Janki Prasad. 
The principal sum secured by the deed was Rs. 2,000, The 
claim was for Rs. 10,094-14-3, and that amount has been 
decreed. In the court below it was contended by the defend- 
ants that the provisions of the deed relating to interest 
were unconscionable and should not be enforced, That 
contention was overruled and has not been repeated here. 
The only questions for decision are, whether the deed in 
suit was duly executed and registered, and whether- it can 
be enforced against the olen Beni Ram, Gajadhar | and 
Raj Bahadur. 


Of the marginal witnesses to the deed, Bhola Nath, is > 
dead, and Peare Lal has disappeared. The two remaining 
witnesses, Chiddu and Chiranji Lal, a brother of Mathura 
Prasad, did their best to minimise the effect of their testi- 
mony, but both had to admit that the deed was signed by 
Mathura Prasad and Janki Prasad. Another witness, Jai Ram, 
whom the court below has believed, said that Mathura 
Prasad and Janki Prasad signed the mortgage deed in his 
presence in the Muttra jail, -Chiranji Lal, Brahman, proves 
the due execution by Mathura Prasad, of a power of 
attorney, authorising Janki Prasad, to procure the registra- 
tion of the mortgage deed. There can, I think, be no doubt 
that the mortgage was duly executed and registered. 


Mathura Prasad -had been committed to the court of . 
sessions on charges under sections 467 and 471 of the Indian 
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Penal Code, and the money was borrowed for the purpose 
of engaging counsel to defend him at the trial. The 
mortgagee was aware of the purpose for which the money 
was being borrowed, Mathura Prasad was ultimately con- 
victed and sentenced to several years’ rigorous imprisonment. 
The question is, whether the mortgage made in these cir- 
cumstances is binding upon the other members of the 
family. According to the Mitakshara one member of a joint 
family may ‘effect a gift, mortgage or sale of family property 
intime of distress for family purposes and especially for 
religious purposes, Mathura Prasad was the manager of 
the family property and the mortgage must be held to 
be binding upon the family if it comes within the rule just 
stated. 


According to the decision of the majority of the Full Bench 
in Chandra Deo v. Mata Prasad (1), the mortgagee must 
make outa case of necessity, although the persons against 
whom he is seeking to enforce his mortgage are the sons 
and grandsons of the mortgagor. If we were at liberty 
to adopt the view taken by the minority in that case, the 
present case would be clear enough. As we are bound by 
the opinions of the majority, we have to enquire whether 
there was legal necessity for the loan. Legal necessity is 
of various kinds and when one gets outside the religious 
and other well recognized classes of necessity, there seems 
to be room for considerable difference of Opinion as to 
whether a given expenditure is a legal necessity or not, 
although a learned writer on the Hindu Law has said that to 
any one acquainted with the inner life of Hindu families, 
it will be at once clear whether any particular instance of 
family expenditure is proper or not (Bhattacharyya on the 
Hindu joint family, Tagore Law Lectures, 1884-5, p. 488). 

The case of Mahabir Prasad v, Basdeo S ingh (3); Khalilul 
Rahman v. Gobind Perssad (3); Pareman Das vy. Bhatiu Mahton 
(*); Durbar Shri Odhav. Khachar Harsup (°); Sumer Singh v, 
Lila Dhar (°); Natasayyan v, Punnusami (7); McDowell vy, 

(1) [1909] I. L. R, 31 All, 176. 


(2) [1884] 1. L R., 6-All, 234. (3) [1892] I. L, R., 20 Cal., 328 
(4) [1897] I. L. R., 24 Cal, 672. (5) [1908] I. L. R., 32 Bom , 348. 


(6) [1911] 8 A. L. J. R., 306. » (7) [1892] I. L. R., 16 Mad., 99. 
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Ragara (1); Erasala v. Addepally(?); and Prayag Sahu v. Kast 
Sahu (#), which were cited in the arguments, afford little if 
any assistance, for in all of them the question was whether 
a father’s liability originating either in the commission of 
a crime or the breach of a civil duty could be enforced against 
the family property in the hands of his sons or grandsons. 
In all of them the question discussed was whether the debt 
incurred was illegal or immoral. The question of legal neces- 
sity was not discussed in any of those cases. On the question of 
necessity the respondent has relied upon the cases of Luchmun 
Koour v. Mudaree Lall(*) and Duleep Singh v. Sri Ktshoon. 
Panday (5). In the former the Court Pandit was of opinion that 
a case of musibat or family necessity had been established. The 
facts were that the head of a Hindu joint family had been 
sent to prison on account of non-payment of a fine, and several 
decrees were being executed against him and the property was 
sold in order to pay off the decrees and obtain his release 
from prison. In the latter case a member of a joint family had 
been committed to a special commissioner on a charge of- 
dacoity. While awaiting trial in order to effect his release, 
he raised money by selling family property and purchased 

his discharge from prison, it being the policy of Government 

at -the time to discontinue criminal proceedings against 
persons who made restitution to the parties whom they 
had injured. The court, while not expressing any opinion 
as to the soundness of the decision in the case of Luchmun 
Koour v. Mudaree Lall, held that sufficient necessity had 
been established to warrant the inference of assent to the 
sale by the minor members of the family. If these cases 
were rightly decided, there can be no doubt that there was 
legal necessity for the mortgage in the present case. { think 
it is doubtful whether either of these cases would now be 


` followed. In one of them the father had been convicted of a 


criminal offence and sentenced to pay a fine, and in the other 
the vendor of the property expressly admitted responsibility 
for a dacoity. There is, however, a clear distinction between 
selling or mortgaging property in order to obtain the release 
from jail ofa member of the family who has been shown to be 
(1) [1903] I. L. Ra 27 Mad., 71. (2) [1908] I. L. Rọ 31 Mad., 472. 


(3) [1911] 11 C. L. J., 599. (4) [1850] 5 S. D. A, N. W.-P., 327. 
(5) [1872] 4 N. W.-P., H. C. R, 83 
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guilty of-a criminal offence and selling or mortgaging pro- 
perty in order to raise funds for the defence of a member 
who has been accused in a criminal court. Inthe one case 
the family has been disgraced and the release of the offender 
will not remove that disgrace. It is also desirable that an 
offender should suffer for his misdeeds. In the other the family 
is threatened with disgrace, and the intention is to ward it off. 
According to ‘our system of jurisprudence and practice a 
man is presumed to be innocent until his guilt is established. 
The question, whether in such a case as this legal necessity 
exists for raising money cannot depend upon the result of the 
trial. It must be remembered that the deed in suit is signed 
not only by Muthura Prasad who presumably knew that he 
was guilty but also by his son, Janki Prasad, who is not shown 
to have had anything to do with the offence and who was 
de facto manager of the family affairs, while his father was in 
the lock-up. I doubt whether any more pressing necessity 
could exist from the point of view of members of a Hindu 
family than the necessity for raising money to defend the 
head of the family against a serious criminal charge. In 
determining whether or not a case of musibat has been made 
out, one must have regard to the probable intention of the 
author of the rule and to the class for whom the rule was 
intended. It is not suggested that an excessive amount of 
money was raised and the plea that the terms of the mortgage 
are unconscionable has been abandoned. I am of opinion 
that the court below was right in holding that a case of 
necessity has been made out. I would dismiss the appeal 
with costs. 


KARAMAT HUSAIN, J.—I agree, 


By THE CoURT.—Order of the on is that appeal be dis- 
missed with costs, 


a l Appeal dismissed. 
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July, 13. 
— Civil Procedure Code (V of 1908), section 48—-Execution proceedings— 
KNOX, J. Limitation— 
PIGGOTT, J. l l l 
Upon a correct interpretation of clause 2 of section 48 ofthe Code 
of Civil Procedure the effectof the proviso embodied in that clause is 
that the bar to execution created by the first clause of the same section 
is removed for a period of twelve years from any date on which itis held 
that the judgment-debtor has by fraud prevented the execution of the” 
decree. 
Sreenath Goho v. Yusoof Khan, I. L. R., 7 Cal., 556, not followed.. 
EXECUTION SECOND APPEAL from a decree of H, W. Lyle, 
Esq., District Judge of Agra, confirming a decree of Babu 
Raja Ram, Munsif. 
Application for execution. The courts below dismissed 
the application. 
Decree-holder appealed. 
Sham Kiskan Dar, for the appellant. 
Satya Chandra Mukerji, for the respondent, 
The judgment of the Court was delivered by 
Piggott, J. PIGGOTT, J.—This is a second appeal in an execution case 


arising out of a decree passed on the 8th of June, 1891. The 
question to be decided is whether the application for execution 
out of which this appeal arises is or is not barred by the provi- 
sions of section 48 of the Code of Civil Procedure. We find 
that in the year 1906 there was an application for execution by 
arrest of the judgment-debtor, in connection with which the 
dispute between the parties was carried up to this Court in 
second appeal. The finding of the Additional Subordinate 
Judge in his judgment, dated the 6th of June, 1907, which 
was affirmed by this Court on appeal, was to the effect that 
that application was not barred by the provisions of section 48 
aforesaid, because the judgment-debtor had by fraud prevented 
execution of the decree at various times within twelve years 
immediately before the date of the application then in question, 
° E. S. A. No. 413 of 1911, 
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Those dates are set forth in the judgment itself, and the last 
date there given isthe roth of June, 1904, when a warrant 
for arrest of this judgment-debtor was applied for, and the find- 
ing is that the judgment-debtor was guilty of fraud in that he 
successfully evaded arrest, We are of opinion that upon a 
correct interpretation of clause 2 of section 48 of the Code of 
Civil Procedure, the effect of the proviso embodied in that 
clause is that the bar to execution created by the first clause 
of the same section is removed fora period of twelve years 
from any date on which it is held that the judgment-debtor 
has by fraud prevented the execution of the decree. We have 
been referred to a ruling to the contrary in the case of 
Sree Nath Gohov. Yusoof Khan (1), But it seems to us that 
the learned Judge who decided that case has not given due 
effect tothe words “ Nothing in this section shall be deemed ” 
at the beginning of clause 2, section 48 of the Code of Civil 
Procedure. We are, accordingly, of opinion that this appeal 
must prevail and that the orders,of both the courts below 
must be set aside and the learned Munsif directed to restore the 
application for execution to his file and endeavour to execute 
the warrant of arrest applied for by the decree-holder. If, as 
the learned Judge seems to think, there is reason to suspect 
that the decree-holder has applied for this warrant of arrest 
without serious intent of getting it executed, it should be 
easy enough for the court to deal with such tactics on his 
part. The application has been dismissed merely on the 
ground that it is barred under the provisions of section 48 of 
the Code of Civil Procedure and in that opinion we are unable 
to: concur. The appellant will get his costs of these pro- 
ceedings. á 
| Appeal allowed, 
(1) [1881] L L. R., 7 Cal, 557. 
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GAYA PRASAD UMER AND OTHERS 
VErSUS i 


RAGHUNATH RAI AND ANOTHER. * 


Hindu Law —Mitakshara—Joint Hindu family—Sale of family property 
by father—Sutt to set aside sale by sons—Legal necessity— Burden 


of proof. 


Where an alienation by a manager for an infant heir is challenged by 
the heir on coming of age, the burden of proving the existence of cir- 
cumstances which justify the alienation .or a reasonably credited necessity 
lies on the transferee. 


Similarly, if the burden of proof lies upon a mortgagee when the 
sons challenge his mortgage the burden of proof certainly lies upon the 
purchaser when the sons challenge his purchase. 


Chandra Deo Singhy. Mata Prasad, I. L. R., 31 All, 176 (F. B.), 
followed, ° 

SECOND APPEAL from adecree of Munshi Sheo Prasad, 
Subordinate Judge of Gorakhpur, reversing a decree of Babu 
Binoy Bhushan Dey, Munsif of Bansgaon. 


Suit to set aside asale. The court of first instance dis- 
missed the suit. The lower appellate court reversed the 
decree, Defendants appealed. 


M. L. Agarwala, for the appellants, 
J. Simeon, for the respondents. 
The following judgment was delivered by 


CHAMIER, J.—This was a suit by sons ina joint family 
consisting of their .father and themselves to havea sale of 
family property by the father to the appellants set aside 
and for possession of the property. The plaintiffs alleged 
that their father was a dissolute person addicted to the use 
of ganja and that he had sold the property for the purpose 
of obtaining money for his own extravagances, The Munsif 
found that these allegations had not been proved and he 
dismissed the suit, The plaintiffs appealed. By the time 
that the appeal came on for hearing, the decision of the 
Full Bench in the case of Chandra Deo Singh v., Mata 

o S, A, No, 226 of 1911, l 


3 
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Prasad (') had. been published, and the Subordinate Judge 
accordingly remitted two issues for trial, one of which was 
“ whether there was any antecedent debt or family necessity 
to support and justify the sale.” He gave the parties per- 
mission to produce further evidence and ruled that the 
burden of proof lay upon the purchasers of the property to 
establish either legal necessity or an antecedent debt. Neither 
side produced any further evidence and the Munsif accord- 
ingly found on the issue in favour of the plaintiffs, and his 
decision has been affirmed by the Subordinate Judge who, 
however, gave the sons a decree for their shares only. The 
purchasers have appealed to this Court. They do not com- 
plain of the action of the Subordinate Judge in remitting an 
issue to the court of first instance. I mention this because 
it occurred to me that this might possibly have been made 
a ground of complaint, regard being had to the pleadings, 
But considering that the decision of the Full Bench was 
published after the decision of the first court, I think that 
the action of the Subordinate Judge was correct. The only 
ground of appeal is that the burden of proof has been cast 
upon the wrong party. The Full Bench in the ruling men- 
tioned were dealing with the case of a mortgagee froma 
father in a joint family suing to enforce the mortgage against 
the sons, and it is contended on behalf of the purchasers in 
the present case that although the -burden of proof may be 
upon the mortgagee when he is plaintiff seeking to enforce 


his mortgage, it is otherwise when the sons are challenging 


as plaintiffs a mortgage or sale made by their father, I 
take it that the decision of the majority of the Judges in 
the Full Bench case amounts to this that a fatherin a 
joint family cannot mortgage family property except for 
legal necessity or to pay an antecedent debt. It is impossible, 
I think, to read the judgments of the majority without seeing 
that, they cast the burden of proof on the mortgagees not 
because they were the plaintiffs, but because it was for them 
to establish, circumstances justifying the mortgage. STAN- 
LEY, C. J.,.at pp. 197, and 198 of the report applies 
the rule regarding the onus of proof in the case of an aliena- 
tion by a manager for an infant heir to the ease of a father 
alienating joint family property. Where an ‘alienation by a 
(1) [1909] 1. L. R, 31 All., 176. 
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manager for an infant heir is challenged by the heir .on 
coming of age, the burden of proving the existence of cir- 
cumstances which justify the alienation or a reasonably 
credited necessity lies on the transferree. The same rule is 
contained in section 38 of the Transfer of Property Act. If 
the burden of proof lies upon a mottgagee when the sons 
challenge his mortgage, the burden of proof certainly lies 
upon a purchaser when the sons challenge his purchase. On 
the Full Bench ruling I feel bound to hold that the burden 
of proof in the present case lay upon the purchasers, the 
present appellants. 

Supposing, however, that the burden of proof lay in the 
first instance upon the sons, in the circumstances very little 
evidence would be enough to shift the burden of proof on to 
the purchasers. The sons in the ordinary course would know 
little about the transaction, whereas the facts would necessarily 
be known to the purchasers, The deed of sale held by the 
purchasers states that about one-third of the consideration for 
the sale was paid in cash to the vendor, of the remainder 
Rs. 100 are said to represent the price of bullocks, grain and 
other things supplied by the purchasers, and about Rs. I00 
are said to have been devoted to the discharge of antecedent 
debts of the vendor and his father. These statements may 
not be evidence against the purchasers, and the deed must be. 
taken to prove as against them that the consideration did not 
consist wholly of antecedent debts. The deed does not even 
allege anything inthe shape of family necessity except as 
regards a sum of about Rs, 100. The sons seem to me to 
have given prima facie evidence that a considerable portion 
at least of the consideration was not taken either to pay ante- 
cedent debts or for family necessity. Ifthe burden of proof 
lay originally upon the sons, enough evidence was given to 
shift it to the purchasers. The latter made no attempt to 
prove either ‘family necessity or antecedent debts, I hold that 
the claim of the sons should have been decreed in its entirety. - 
This appeal is dismissed with costs. The cross objections 
are allowed with costs. The result is that the suit is decreed 
with costs throughout, 

Appeal dismissed. 
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FULL BENCH. - ivir, 
———. 1911. 

DURGA PRASAD AND OTHERS Junia 
VErSUS dink 

HAZARI SINGH.* RICHARDS, 
Knox, J 


Agra Tenancy Act (II of 190L), section 20— shal] Presume, ”—meaning Ban ERJI, 
oj—Lvidence—Presumption—Recor a Of plaintiff's name as co-sharers KARAMA 


—Indian Evidence Act (I of 1872), section 4. Tossa 


- Held by RICHARDS, C. J., BANERJI, KARAMAT HUSAIN, TUDBALL, CHAMIEFR, 
CHAMIER and PIGGOTT, JJa (KNox, J., dissenting), that the context of PIGGOTT, 
section 201 of the Agra Tenancy Act clearly shows that it was the inten- 
tion of the Legislature that the Revenue Court in the case of a recorded 
co-sharer in the class of suits specified in the section should dispose of 
the suit on the assumption that the plaintiff has the proprietary title in 
respect of which he is recorded : the proviso to the section itself shows 
the limitation of the presumption. It can only be rebutted by a separate 
suit in the Civil Court, but so far as the Revenue Court is’ concerned, it 
cannot go behind the entry in the revenue papers, receive evidence and 
itself try the proprietary question. 

Bechan Singh v, Karan Singh, [ JLL.R, 30 All , 447, followed. 

Warts v. Parsottam, [ ] E. L. R., 32 All., 427, overruled. 

Per RICHARDS, C. J.—The policy of Agra Tenancy Act and Land 

Revenue Act is to make records as valuable as possible and to put a 
premium on persons who were entitled to have their names recorded, 
taking the necessary steps to have the record of their title made. 


Per KNOX, J.—The words ‘ shall presume’ in section 201 of the Agra 
Tenancy Act connote a rebuttable presumption. 

SECOND APPEAL from a decree of E. M. Nanavutty, 
Esq., Additional Judge of Bareilly, reversing a decree of 
Babu Raghunath Prasad, Assistant Collector, First Class of 
Pilibhit. 

The facts appear from the judgment. The case was 
referred to a Full Bench. The following is the order of re- 
ference. i 


RICHARDS, C. J. and BANERJI, J.—A question arises in 
this appeal whether in a suit instituted under the provisions of 


Chapter XI of the Agra Tenancy Act and where the plaintiff 
€S. A. No. 902 of IQIO. 
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is recorded as having a proprietary right entitling him to 
institute the suit, it is open to a Revenue Court to go behind 
the record and try the question whether or not the plaintiff 
has the proprietary title in respect of which he is recorded. 
We think that having regard to the conflict of authority in 
this Court on this question it is desirable that the question 
should b2 referred to a larger Bench. We accordingly refer 
the following question, vzz., whether in a suit instituted under 
the provisions of Chapter XI of the Agra Tenancy Act and 
where the plaintiff is recorded as having proprietary title 
entitling him to institute the suit, the Revenue Court is com- 
petent to go behind the record, receive evidence and itself try 
the question of proprietary title. - 

Balram Chandar Mukerji, for the plaintiff-appellants. 

The sole question in this appeal is the construction of 
words “ shall-presume ” in section 201, clause (3) of the Agra 
Tenancy Act, and whether a Revenue Court can go behind 
a record of proprietary title in the revenue papers? The 
words “ shall presume” are not defined either in the Act 
itselfor in the General Clauses Act. They are defined in 
the Evidence Act, but there is nothing to show that that 
definition applies to this Act. The Evidence Act is much 
older than the Tenancy Act. The latter’did not exist in its 
present form when that enactment was made. The definitions 
contained in one Act are not ordinarily to be applied to an- 


- other. They have nothing to do with each other, and they are 


not in part materta. 

In Pandah Ghasi v. Jennudi and others, [ ] IL L. Rọ 4 Cal., 665, 
the definitions of the words ‘moveable’ and ‘immoveable’ 
contained in the Registration Act were not given effect to. 


In Umachurn Bag and another v. Ajadannissa Bibee, [ ]I. L. R, 
21 Cal, 439, 


the definition of the word ‘lakAtray’ in a Local Act was 
similarly not applied. 

The term ‘shall presume’ denotes a rebuttable presump- 
tion inthe Evidence Act and not a conclusive one, inas- 
much as the term ‘conclusive proof’ is separately ‘defined 
and used in that Act, eg in section 112, The words ‘con- 
clusive proof? are nowhere used in the Tenancy Act. On 
the other hand, proviso to clause (3), section 201, itself denotes 
that the presumption js not rebuttable ina Revenue Court. 
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`- TRICHARDS, C. J.—It seems to me that the sole question 
ismerely whether or not the context of section 201 shows 
that the presumption is a conclusive one. ] . 


Clause (3) is very clear. Whenever the Legislature 
intends the words to mean that the presumption is a rebuttable 
one, it uses the words ‘until the contrary is proved, as, for 
instance, in section 44 of the U. P. Land Revenue Act. 
A rebuttable presumption is raised in favour of all revenue 
entries under section 44, Land Revenue Act, and if it were 
meant to raise the same presumption, clause (3) of section 201 
would be superfluous. Sections 57 of Act III of Igor 
and 108 of Act II of 1901, may be compared for a further use 
of the clause ‘until the contrary is proved’ or ‘until the 
contrary is shown.’ In clause (3), section 201, the two words 


“shall presume” stand apart by themselves without any quali- 


fying clause. The Legislature certainly could not have 
intended that they should only create a rebuttable pre- 
sumption in a Revenue Court. The proviso to clause (3) 
leaves no doubt so far as the Revenue Courts are concerned. 
The defendant is required under that proviso to obtain a 
declaration from a Civil Court, inasmuch as the Revenue 
Courts cannot go behind the recorded entry. 


[ RICHARDS, C. J.—Suppose the plaintiffis merely recorded 
a tenant though he has pleaded proprietorship. What is the 
defendant to do?] : 


In that case, section 177 of the Act would appiy. Even 
then the appellate court would be a Revenue Court, and a 
declaration from a Civil Court can make all its proceedings 
void. The Legislature could not have intended that the ques- 
tion should be fought out in the Revenue Courts, before the 
Assistant Collector and the District Judge, and possibly even 
before the High Court under the proviso to section 177, and 
then the whole matter should be decided by the decree of a 
Munsif which would again be subject to two appeals. The 
presumption in Revenue Courts is therefore conclusive and 


irrebuttable. 


_ A fraudulent entry is seldom possible in revenue papers, 
and if it is effected, it would only beso on account of the 
negligence of the defendant. The law not only expressly 
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provides for, but it actually enjoins the correction of entries in. 
the &hewat, and it would be a gross fault on the part of the 
defendant if he did not choose to contest the entry of the 
plaintiffs name in the papers. 


[RICHARDS, C. J.—I do not see how the question of hard- 
ship can affect the matter. It might be so in extreme - 
cases, but if any fraud could be made out, the proper action 
would be to obtain a correction of the record. | 


Govind Prasad, for the defendant-respondent. 


The Evidence Act applies to the Revenue Courts, The 
latter are as much bound by it as the Civil Courts. 


[RICHARDS, C. J.—If the words “shall presume” denote a 
rebuttable presumption, what becomes of the context asa 
whole. Does not the section show a sharp contrast between’ 
its provisions for the cases of a recorded and a non-recorded’ 
proprietor? The case should be determined in the Revenue 
Court on the presumption that the record is correct.] 


If so, the words “ shall presume” should be taken to denote 
a conclusive presumption. But this could not have been 
laid down by the section, as its concluding portion says 
that a suit can ‘be brought. 


[RICHARDS, C. J.—Only in a Civil Court. The presumption 
is conclusive as regards a Revenue Court.] 


Section 201 consists really of two portions. Clause (1) 
provides fora suit in the Civil Court also for a trial by the 
Reventie Court itself. Clause (2) contains a separate provi- 
sion. The Legislature could not have meant that the Revenue 
Court should not adopt the procedure under clause (3) also, 


That is if the plaintiff is recorded asa proprietor, the 
Revenue Court can try the question if it chooses, and that if 
he is not recorded, it can also try itor refer him toa Civil 
Court. . 


Clause 3 has been enacted in order to provide for a case 
where the defendant does not raise the question of proprietary ` 
title, The proviso even then gives hima right ofsuit in the 
Civil Court. In such a case the plea of res judicata cannot be 
raised against the defendant in the subsequent civil suit. 
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The plaintiff must prove his title prima facie even if the 
defendant be absent. He must produce some evidence, 
such as the revenue record even if the plea is not raised, 
and the defendant is not there to contest his title. 


_[R1icHArDS, C. J.—The section is not meant to meet 
the case of a defendant who does not appear.] 


In clause (1) it is expressly stated “if the defendant 
pleads that the plaintiff has not such proprietary right.” 
Clause (2) contemplates a dispute of title. Clause (3) contains 
no such provision. What would happen if the defendant were 
absent ? 


[BANERJI, J.—In a Civil Court the plaintiff has to prove 
his title. The Code of Civil Procedure applies to Revenue 
Courts. unless there is a special provision. ] 


Section 201 applies only when the plaintiff's title is 
denied. That is the preamble of the section, 


.- The-proviso to clause (3) does not apply when the defend- 
ant enters a plea of title andan issue is raised. The court 
is bound to raise an issue when the defendant pleads title. 
If that is done, the provisions of section 177 apply. 


. [BANERJI, J.—If the court tries and determines it against 
the defendant, he has a right of appeal. He would 
have a right of suit also. ] 


[ RICHARDS, C. J.—The whole policy of the Act is to make 
the records as complete as possible. If they are not, it is the 
fault of the defendant. ] 


Yes, but it would inflict considerable hardship. Clause (3) 
uses very guarded words, Besides, if.a judgment were obtain- 
ed from a Civil Court, the Revenue Court might ignore it. 


Balram Chandar Mukerji, in reply. 


Referred to :— 


Dil Kunwar v. Udai Ram and others, (1906) I. L. R., 29 AIl., 148. 
Dhanka v. Umrao Singh, {1907] I. L. R, 30 AIL, 58. 
Banwari and others v. Niadar, {1906} I. L. R., 29 All., 158. 
Durga Shankar v. Gur Charan and another, [1906] A. W. N., 1. 

` Bhawani Singh v. Dilawar Khan, [1909] 1. L. R, 31 All., 253. 
Gobind v. Saheb Ram and another, |1909] I. L. R, 31 All., 257. 
Nias Ali v. Govind Rant, [1908] A. W. N., 187. 
Bechan Singh v, Karan Singh, [1908] 5 A. L. J. R., 495. 
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The following judgments were delivered :— 


RICHARDS, C. J.—This reference arises out of an appeal in 
a suit in which a recorded co-sharer sued the lambardar for 
profits. The appeal coming before a bench consisting of myself 
and my brother BANERJI, we thought it desirable, having 
regard tothe conflict of authority in this Court, to refer a 
question which arises in the appeal for determination by a Full 
Bench. The question is, whether in a suit like the present the 
plaintiff being a recorded co-sharer, the Revenue Court is com- 
petent to go behind the record, receive evidence and try the 
question of proprietary title between the parties, or is bound to 
dispose of the suit on the assumption that the plaintiff has the 
proprietary title in respect of which he is recorded. Section 
201 of the Agra Tenancy Act is as follows :—2o1 (1) “ If in 
any suit instituted under the provisions of Chapter XI, the 
plaintiff is not recorded as having the proprietary right en- 
titling him to institute such suit, and the defendants plead 
that the plaintif has not such proprietary right, the court 
shall proceed, statis mutandis, as directed in section 
109. 

“ Provided that if the court adopts the procedure allowed 
by clause (æ) of sub-section (1) of that section, the plaintiff 
shall be the party required to institute a suit in the Civil Court. 


“ (2) The provisions of section 200 shall apply, mutatis 
mutandis, to any appeal in such suit. l 


“ (3) If the plaintiff is recorded as having such proprietary 
right, the court shall presume that he has it. 


“ But nothing in this sùb-section shall affect the right of 
any person to establish by suit in the Civil Court that the 
plaintiff has not such proprietary right”, 


[ have never had the least doubt as to the meaning and 
proper construction of the section, nor do I see anything 
wrong with its drafting, The same question exactly arose in 
the case of Bechan Singh v. Karan Singh (1). In that case 
my brother BANERJI and I both delivered judgments, and I 
do not think that I can add very much to what was there 
stated. The question again came up in the case of Warts 
Alt Khan v. Parsotam Narain (*). A contrary view was 


(1) [1908] I. L. Rọ, 30 All, 447. © (2) [1910] I. L. R., 32 All..-427. 


1 
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taken by the Majority of the bench consisting of STANLEY, 
C. J, GRIFFIN and TUDBALL, JJ. TUDBALL, J., delivered a 
_ dissenting judgment in which I fully concur. At -page 
440 of the report, STANLEY, C J, quotes the remarks of 
Lord BROUGHAM in the case of Crawford v. Spooner, (2). 
We cannot find out what possibly may have been the 
intention of the Legislature; we cannot aid the Legis- 
lature’s defective phrasing of the statute; we cannot add and 
mend, and by construction make up deficiencies which are 
left there. If the Legislature did intend that which it has not 
expressed clearly, much more if the Legislature intended 


something very different ; if the Legislature intended some- 


thing pretty nearly the opposite of what is said, it is not 
for Judges to invent something which they do not meet 
with in the words of the text (aiding their construction 
of the text always of course by the context), it is not for 
them so to supply a meaning, forin reality, it would be 
supplying it: the true way in these cases is, to take the 
words as the Legislature have given them, and to take the 
meaning which the words given naturally imply, unless where 
the construction of those words is, either by the preamble, 
or by the context of the words in quesfion, controlled or 
altered; and theréfore if any. other meaning was intended 
than that which the words purport plainly to import, then let 
another act supply that meaning and supply the defect in the 
previous Act.” 


It seems to me that the context of section 201 clearly 
shows that it was the intention of the Legislature that the 
Revenue Court in the case of a recorded co-sharer in the class 
of suits specified in the section should dispose of the suit in 
the case of a recorded co-sharer upon the assumption that the 
plaintiff has the proprietary title ‘in respect of which he is 
recorded, the proviso to the section itself shows the limitation 
of the presumption. It is to be rebutted in a separate suit in 
the Civil Court—the Court most fitted to try complicated 
questions of title. If it was intended that the Revenue Court 
in such cases was to go into evidence to rebut the presumption, 
I cannot see why the section provided for the case of a plaintiff 
who is not recorded and the case of a plaintiff who is recorded, 

(1) 4 M. L. A, 179. 
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Surely if it was intended that the Revenue Court was to try 
the question of proprietary title inthe case of a recorded 
plaintiff there was no reason why the Revenue Court should 
not constitute itself for the purposes of the case a Civil Court, 
and that the appeal should not lie to the District Judge just 
as in the case of a plaintiff who is not recorded. 


The reason suggested by STANLEY, C. J., does not commend 
itself to me. As I pointed out in my judgment in Bechan 
Singh v. Karan Singh, if the true construction of the section 
be according to the view of the majority of the bench in 
Warts Alt Khan v. Parsotam Narain, if the Revenue Court 
decided in favour of a recorded plaintiff and tried a complicat- . 
ed question of title, the defendant would be entitled under 
the proviso of the section to re-open the entire case not by 
way of appeal but by a separate suit. Indeed, if the view of 
STANLEY, C. J., be correct, the Revenue Court is the orły 
Court which can try the question of proprietary title between 
a recorded plaintiff and adefendant who pleads that the 
plaintiff had not proprietary title. The Court has no option 
as it has in the case of a plaintiff who is not recorded, of 
sending the parties to the Civil Court, it is bound to hear the 
entire evidence perhaps for several days, and at the end its 
labours may be completely futile because the unsuccessful 
defendant can re-open the entire matter in an independent 
suit in the Civil Court. -Nay, further it seems to me that if 
the unsuccessful defendant in the Revenue Court were even 
to appeal under the provisions of section 177, he would still 
have the right to re-open the question in a subsequent suit 
instituted in the Civil Court. 


It seems to me that if the respondent’s contention be 
correct, clause (3) is quite superfluous. STANLEY, C. J., says: 
“ This argument seems to me to have no force, The one Act 
deals with the law relating to land revenue, the other deals 
with the law relating to agricultural tenancies and other 
matters, It was obviously desirable to provide for the 
presumption in question in section 201 so that the Act should 
be self-contained.” Surely if a non-recorded plaintiff sued a 
defendant who was recorded, there would be a presumption 
in favour of the recorded defendant, and yet it is.said that 
clause (3) was enacted solely for the purpose of stating a 


Ne 
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presumption which would arise in-favour of the entry as an 


„entry in a public record quite irrespective of sections 44 and 57 


of the Land Revenue Act and sub-section 3 of section 201 of 
Tenancy Act. Why was there more necessity for stating the 
presumption in the case of a recorded plaintiff than in the 
case of a recorded defendant? One argument put forward 
against the view which I take is the hardship that might arise 
in cases in which the record is obviously wrong, or in cases 


- “in which the plaintiff may have fraudulently managed to get 


his name entered. It seems to me that-the policy of this Act 


and the sister Act No. III of 1901 (Land Revenue) was to make | 


the revenue records as valuable as possible and to put a 
premium upon persons who were entitled to have their names 
recorded, taking the necessary steps to have the record of their 
title made. I think that if a person entitled to be recorded 
as proprietor, permits a person who is not entitled to be 
recorded, he has only himself to blame if decree is given 
against him in the Revenue Court. 


Furthermore it must be remembered that a person who has 
proprietary title and yet is not recorded isin by no means a 
disadvantageous position. He is entitled not only to sue in the 
Civil Court for a declaration of his title but he can also sue in 
the Revenue Court notwithstanding that heis not recorded. 
Having instituted his suitin the Revenue Court, that Court 
may either try the question of titleitself or refer the plaintiff 
to the Civil Court. In one case he has the question disposed 
of by the Revenue Court with an appeal to the District Judge, 
in the other case he goes to the Civil Court to try the question, 


but limitation is stayed meantime in respect of his claim for 


profits by reason of the fact that he has instituted a suit in the 
Revenue Court. Is there any just reason why a person who is 
recorded should be placed in a more disadvantageous position 
than a person who is not recorded ? 


In very extreme cases where it ‘is clear that there has been 
some mistake in the record, it would, I think, be open to the 
Revenue Court to postpone the decision of the case to give the 
defendant an opportunity of making an application in the 
Revenue Court to have the entry corrected. It is said that in 
certain cases the Revenue authorities may refuse to amend 
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the record even after the Civil Court has settled the question 
of proprietary title. - I do not think that we ought to assume 
that the Revenue Court would d> anything so improper. It 
is clear from the provisions of the Land Revenue Act and the 
Agra Tenancy Act that, as a general rule, the Civil Court is 
the court to decide questions of proprietary title. I do not 
believe that after the question of proprietary title had been 
established by the Civil Court, the Revenue authorities would, 

on a proper application peng made to them, refuse to amend 
their records. I have no hesitation in saying that in my opi- 
nion the Revenue Court in the present suit was not competent 
to go behind the record, receive evidence, and try the question 
of proprietary title, and I think that this should be our answer 
to the reference, 


Knox, J.—The question referred to us for decision is thus 
stated :--Whether in a suit instituted under the provisions of 
Chapter XI of the Agra Tenancy Act and where the plaintiff 
is recorded as having proprietary title entitling him to 
institute the suit, the Revenue Court is competent to go behind 
the record, receive evidence and itself try the question of 
proprietary title. 

. As the referring order points out, there is a conflict of 
authority in the decisions of this Court. In Bechan Singh 
v. Karan Singh, (1) the interpretation put upon clause (3) of 
section 201 of the Agra Tenancy Act is that, so far as the 
Revenue Court is concerned, such court is bound to presume 
in favour of the plaintiff that he has the right to sue, and 
the entry of his name shall be regarded as sufficient proof, 
and the court shall not go behind it in order to determine 
the question of the plaintiff's proprietary title, the remedy 
of the defendant being a civil suit. On the other hand, in 
Gobinde v. Saheb Ram and another, in which I was one of the 
three Judges who decided the case, it was virtually held that 
the Revenue Court could go behind the entry and determine | 
the question of the extent at any rate of the plaintiffs pro- 
prietary right. In that case the extent of the plaintiff’s 
proprietary right was alone in question. Again, in Warts Alt 
Khan v. Parsotan Narain (2), it was held by two out of the 
three learned Judges who tried that case that the presump- 

(1) [1908] I. L R, 30 AIL, 447. (2) [i910] I. L. R., 32 All, 427. 
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tion enjoined by clause 3 of section 201 of the Agra Tenancy 


Act was not a conclusive but merely a rebuttable presump- 
tion, There can be little doubt, it seems to me, as to what 
is the ordinary and natural meaning of the words which are 
to be found in section 201 (3) of the Agra Tenancy Act. 
The words “shall presume” are known and well known both 
to English and Indian Law (*). 

‘Quite apart from the definition given of them in the 
Indian Evidence Act of 1872 which cannot be extended to 
other statutes except by express legislation to that effect, 
they have acquired a technical meaning of their own, and 
unless adequate grounds exist, it must be assumed that they 
are used in this technical meaning (+). 


So far as I have been able to gather, both English and 
Indian Law have agreed in dividing presumptions into three 


classes :— 
(1) conclusive or absolute presumptions of law ; 
(2) rebuttable or prima facte presumptions of law ; 
(3) presumptions of fact. 


The first class are inferences which the law will not allow 
to be contradicted by evidences, the second class are infer- 
ences which a Judge of fact is bound to draw from any 
particular evidence unless and until they are rebutted by 
evidence or by some other presumptions.. With the 3rd class 
we are not concerned in the present case. 


Where the Legislature, both English and Indian, intend 
to lay down a conclusive presumption of law, the expressions 
used are “conclusively presume,” “conclusive evidence” or some 
similar expression. Where, on the other hand, they intend to 
lay down arebuttable presumption, the phrase used is as here 
shall presume” (t), 

There seems to me no reason why if the Legislature had 
intended that the Revenue Courts should be barred from 

(°) Wharton, [1902] p. 607., Encycl Vol. IO, p. 327. 
(t) Maxwell on Statutes, [1905] (2) and cases there quoted, 


(}) Act 6 of 1882, section 77 ; 27 of 1871, section 6 ; 1 of 1894, section 
Ó ; 5 of 1898, section 27 ; 45 and 46, Vic. Ch. 61, section 21 ;25 and 26 
Vice Ch., 89, sections 18, 192 ; 7 and 8, Vic. Ch., 45, section 2, 
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taking evidence as to proprietary title in suits under Chapter 
XI they should not, as they have done in section 9, have made 
clause (3) run in this wise: “Ifthe plaintiff is recorded as 
having such proprietary right, the entry shall, so far as the 
Revenue Court is concerned, be conclusive proof that the 
plaintiff has such right ”. 


It is however contended that there are adequate grounds 
in the present case for concluding that the ordinary interpreta- 
tion which attaches to the phrase “shall presume” does not 
give the real intention of the I-egislature, 


In Bechan Singh v. Karan Singh ('), my brother BANERJI 
says the whole context of the section and the policy of the 
Act lead in his opinion to only one conclusion, namely, that 
the Revenue Court should not go behind the entry. In the 
case of a person whose name is not recorded the Act provides 
that the question of his title shall be tried by only one court. 
namely, either by the Civil or the Revenue Court which may 


constitute itself a Civil Court. In the case of a plaintiff who 


has been recorded, why should two remedies hive been given 
to his opponent, namely, a remedy of trial by the Revenue 
Court and a suit in the Civil Court. ? 


If we were considering the language of a carefully consider- 
ed and skilfully drafted Act, this argument would have much 
weight with me, We know, however, by experience that as my 
brother BANERJI points out in Bechan Singh v. Karan Singh 
(2) that this Act was “not drawn up with as much care and 
precision as” it should have been. Where more than one tncuria 
has crept in, it may well be that the case before us is another 
instance of the full significance of the words used not having 
been fully thought out. 


Practically the same difficulty which faces us now arose 


‘in the days when Act No, XLII of 1860 was still on the 


Statute Book. Act No. XLII of 1869, section 1, and after it 
Act No. XI of 1865, section 13, expressly enacted that the 
Judge of Small Cause Court shall not exercise any civil juris- 
diction except under the provisions of the Act. We have no 
such words of express prohibition in Local Act No. [I of 1901 ; 


(1) [1908] I. L. R., 30 All. 447, at p. 448 
(2) [1908] I. L. R., 30 All, 447, at p. 449. 
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all that we have is at the outside a clear intimation that it was 
the policy of the Legislature that questions affecting proprie- 
tary title should be tried by the Civil Courts only. 
At the same time the difficulty and hardship to the ordinary 
villager of being sent to the Civil Court whenever a question 
of title was involved was felt and the legal fiction invented 
that a Revenue Court before which such a question was raised 
could, for the time being, constitute itself as a Civil Court. In 
Act No. XI of 1865, the words of express prohibition do occur 
and the Calcutta High Court had at a very early date to 
decide whether Small Cause Courts could in the face of the 
express provision try questions of title. A Full Bench of that 
court in Raghooram Biswas and others v, Ram Chunder 
Dooley and another, held that Small Cause Courts 
have jurisdictio 1 to try questions of title which incidentally 
arise in suits cognizable by them. 


Small Cause Courts in these Provinces on the strength of 
this ruling continued, so long as Act No. XI of 1865 was on 
the Statute Book, to try questions of title which arose before 
them ‘in suits for damages, rent and. the like. Conflicting 
decisions were, from time to time, passed. The judgment of 
the Civil Court was the conclusive judgment as to title. I 


never heard that the procedure caused any serious incon- 
venience. 


But apart from this and with great respect to the opinion 
of my learned brother, I am not at all sure that the framers of 
the Act had not in their minds procedure akin to that with 
which we are familiar in the case where a person dispossessed 
of property disputes the right of the decree-holder to be put 
into possession. The execution court investigates summarily 
the matter in dispute, and the party against whom the order 
is passed, has a right to institute a suit to establish his right 
over the property, but subject to the result of such suit, if any, 
the order of the Execution Court shall be conclusive. So here 
the Revenue Court may have been intended to decide sum- 
marily the issue of proprietary right. But the door was left 
open to any person, the defendant or a third party, to estab- 
lish by suit in the Civil Court that the plaintiff has not such 
proprietary right, 
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The question why two remedies were given to the defend- 
ant in one case and not in the other is not so easy to answer, 
It may have been that with all due respect to them the minds 
of the framers of the Aci soared above such details. In any 
case, they would appear to have forgotten when they came to 
enact section 201 of Act No, III of 1901 what they had 
enacted in section 34, clause 5 of the Land Revenue .\ct, 1901. 
There théy had laid down that no Revenue Court shall enter- 
tain a suit or application by the person so succeeding or 
otherwise obtaining possession until „such person has made 
the report required by this section, and yet in section 201 of 
Act No, III they apparently authorise Revenue Courts to try 
the suits of plaintiffs who have never made such report.* 


It must not be forgotten that the Revenue Courts are sup- 
posed to and as a rule, do deal more swiftly with cases than 
the Civil Courts do or can. Their procedure is summary and 
intended to be summary. 


I think too much may be made of another argument which 
has been put forward and which found favour in Bechan 
Singh v. Karan Singh, that the object of the Legislature 
was to bring pressure to bear on persons entitled to proprie- 
tary rights to have such right recorded. It is quite true that 
elaborate provisions are made for the correction and prepar- 
ation of these records, but the distance at which they: are from 
accuracy may be judged from an observation which I find in 
the Report of r911 on the Administration of the Land Records 
in the United Provinces. At page 4 may be read :“ In Basti, 
mutation work continues very heavy but is kept up to date. 
The Registrar Kanungo’s check disclosed 11,000 errors which 
were rectified.” To hold that the accuracy of a Khewat entry. 
in Basti was entitled to the position of an absolute presump- 
tion of law seems to me to be a step which could hardly have 
been contemplated by the framers of the Act in Igor at a 
time, when such records were still further removed from 
accuracy. ) 

I doubt whether the difficulties of effecting mutation’ are 
fully realized, I listened to arguments which seeemed to 
imply that a proprietor. armed with a Civil Court decree in 

9 Suth Ref. f. Mofussil, S.C. Cts. p. 3m. | - 
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his favour had merely to go to the Collector and get mutation 
in his‘favour effected as easily and swiftly as he can, say, in a 
Registration Office. 


In this connection the dates contained in Gobtndi v 
Saheb Ram (1) are not without interest. 


Gobindi got a decree in her favour from the Civil Court on 
the 8th of October, 190r. She lost no time in applying to the 
Revenue Court for she put in her application for mutation. in 
pursuance of the decree by the 19th of October, 1901. It was 
not till the 18th of November, 1902, that the mutation order 
was passed, and even then the Revenue Court by some error 
not explained entered her name as proprietor over a far larger 
amount than that which the Civil Court had given her, 
Apparently no one (Registrar Qanungo or other person in 
spite of the elaborate precaution for correction and accuracy) 
observed the error until Gobindi took advantage of it in 1906 
to try and get profits for this excess. Saheb Ram was inno- 
cent-of any fraud or laches and yet he was on the absolute 
presumption view remanded to the Civil Court to bring a suit 
and fight out again the battle that he had fought out in rgor, 
This, which all but took place in Gobind? v. Saheb Rat, 
will again take place if we hold that the Legislature intended 
section 201 (clause 3) to be an absolute presumption so far as 
the Revenue Courts are concerned. 


' Fictions of law (and presumptions are such fictions) are 
not for the destruction of but for the supporting of rights, As 
Lord MANSFIELD pointed out in Morris v, Peigh (3) they 
hold only in respect of the ends and purpose for which they 
were invented ; when they are urged to an intent and purpose 
not within the reason and policy of the fiction the other 
party may show the truth. It is because [ fear that this 
fiction may (absit omen) work strongly to the detriment of 
innocent villagers that I am not prepared to hold it if I can 
find any way of escape. 


This being so, I am not prepared to recede from the view 
I held in Gobind v. Saheb Ram, in which view I had the 
support of two learned Judges whose experience in Revenue 
Law and custom was of no mean order, 


(1) |1909] I. L. R, 31 All, p. 257.. (2) Bur., 1243. 
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It is with the utmost regret and only after long and care- 
ful thought that I find myself compelled to differ from my 
learned colleagues and to hold that the words “shall presume 
in section 201, clause 3,” connote a rebuttable presumption. 


BANERJI, ].—I expressed my views on the question re- 
ferred to us in this case in my judgment in Bechan Singh 
v. Karan Singh (!), and I have heard nothing to induce me 
to alter these views. I have shown in that judgment that 
the provisions of section 201 of the Agra Tenancy Act 
and the language used in it leave no room for doubt that it 
was the intention of the Legislature that where the plaintiff 
in a suit under chapter XI is recorded as having the pro- 
prietary right, entitling him to institute the suit, the Revenue 
Court should not go behind the record. It is true that in 
the section the words “shall presume” are used and that those 
words ordinarily mean that the presumption is a rebuttable 
one. Itcannot be said that-the presumption arising, from the 
record of the plaintiff's name, referred to in the section, is 
one which can in no case be rebutted as in the suit which the 
section authorises the defendant to bring in the Civil Court, 
he can rebut the presumption and prove that the record is 
erroneous. In order to give effect to its intention it was not 
possible, for the Legislature to use any other expression. It 
could not have said that the entry of the plaintiffs name 
would be “ conclusive proof” of his title because, as I have 
pointed out above, the entry could be proved in the Civil 
Court to be erroneous. The intention of the Legislature is, 


‘in my opinion, unmistakable. Ido not think it is correct to 


say that the language.of section 201 is practically the same 


“as that of section 44 or 57 of the Land Revenue Act. Where, 


as under those sections “any person” may sue in the 
Civil Court to establish his title, section 201 of the Tenancy 
Act empowers the “defendant” alone to do so. It is a 
fundamental principle of interpretation that the intention 
of the Legislature should be carried into effect unless the 
language used is such as clearly indicates a different intention, 
The utmost that can be said of the provisions of section 201 
is that the language is not explicit and unmistakable. If 
that is so it is our duty to construe the section in such a 
. (1) [1908] I. L. R, 30 All, 447. 
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manner as to make it harmonize with what appears to-be the 
‘manifest intention of the Legislature, 


I would answer the question referred to us in the negative, 
KARAMAT HUSAIN, J.—I agree. ) 


TUDBALL, J.—I concur with the learned Chief Justice, 
I have given my opinion on the point at length in my judg- 
ment in the case of Maris Ali Khan v. Parsotam Narain, and 
I see no good reason to alter the opinion that I then formed 
after hearing full arguments on both sides. No fresh argu- 
ment of any weight has been advanced. It is not a question 
of the interpretation of the two words “ shall presume,” but 
of the interpretation of the whole of clause (3) of section 
202, I would therefore answer the question in the negative. 


CHAMIER, J.—I also am of opinion that the question re- 
ferred to us should be answered in the negative. I do not 
feel that I can usefully add anything to what has been said 
by the learned Chief Justice in the present case and by 
TUDBALL, J, in the case of Waris Ali Khan v. Parsotam 
Narain (1). I agree with the reasons given by them for 
answering the present question in the negative. 


PIGGOTT, J.—The question for determination is whether 
the presumption laid down by clause (3) of section 201 
of the Agra Tenancy Act is conclusive or rebuttable. 
The argument based on the language of the section itself 
taken as a whole, seems to me irresistible. The very 
limited scope of the section shows that the Legislature 
conceived itself to be making special provision for a certain 
class of\cases, and intended the provisions of the section 
_ to cover all cases of that particular class, that is to say, 
suits instituted under the provisions of Chapter XI of the 
Act. A plaintiff instituting a suit under the said chapter 
must come under one of two descriptions : either he is recorded 
as possessing the proprietary right entitling him to maintain 
_the suit as brought, or he is not. The first two clauses of 
section 201 lay down precisely and completely what the court 
is to do in the latter alternative ; one would naturally expect 
to find in clause (3) equally precise and complete directions 
to meet the former alternative. If that clause be 1ead as 

(1) [rg1o] I. L. R., 32 All., 427. 
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meaning, that, if the plaihtiff is recorded as having such pro- 
prietary right, the Court shall proceed to dispose of the suit be- 


, fore it on the presumption that he has it, then the alternative 


is completely and precisely met, There is no need to say 


anything about the defendant’s pleading that the plaintiff 


has not such right, because the fact that the plaintiff is 
recorded is conclusive on the point. There is no need to 
provide for the trying of an issue on the point, much less for a 
decision of such issue in a sense adverse to the plaintiff. 
Accordingly we find that the proviso reserves to any person 
interested in the matter the right to establish by suit, in the 
Civil Court that the plaintiff has not such proprietary right. 
This proviso presupposes a decision in the suit itself in favour 
of the plaintiff ; it is in harmony with the interpretation I have 
put on the words of the clause, and is not fairly to be 
reconciled with any theory of a rebuttable presumption, which 
might after all result in a decision against the plaintiff on the 
merits. 


The question then remains whether the meaning I have 
put on the words “ shall presume that he has it”, as used in this 
particular context, is one which they will reasonably bear. 
A negative opinion in this point has been arrived at by 
those learned Judges of this Court who hold that the impli- 
cation of a rebuttable presumption is inextricably bound up 
in the expression “shall presume” either by reason of the 
definition contained in the Indian Evidence Act, or by rea- 
son of their having acquired a certain technical signifi- 
cance when used in a legal enactment. The definition in 
the Indian Evidence Act seems to me irrelevant, the two 
Acts being by different Legislatures, and not in part materia. 
The argument from the alleged technical meaning of the 
words “shall presume” cannot be pressed too far. I ven- 
ture to say that the words as they stand, in their ordinary 
English signification, no more imply a rebuttable presum- 
tion than they do an absolute one ; their meaning as used 
in any particular enactment must be controlled either by 
definition or by context, If it be admitted that they have 
most frequently been employed in cases where it was clear; 
from the context or otherwise, that a rebuttable presump- 
tion was intended, this would be no sufficient reason for 
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approaching the consideration of the contèxt in the particular 
section now before us with any bias of mind against infer- 
ences in favour of an opposite interpretation fairly arising 
from the wording of the section as a whole. The entire 
controversy seems to me ‘to turn on the question whether 
we are prepared tosay that the words “ shall presume,” in 
their ordinary legal signification, clearly and Ban 
imply, “shall presume until the contrary is proved”, s 

that they cannot with propriety be used in any a 
whatsoever, unless with the addition of some such adverb 
as “conclusively ”, in order to lay down an unrebuttable 
presumption. I do not think this is a correct view ; and in 
he particular case before us'the plain meaning of the words 
to my-mind is—“shall proceed to dispose ofthe suit on the 
presumption.” It is not true that the Court, when so pro- 
ceeding, will have nothing left to try; it will have to go 
into the whole question of accounts between the parties, 
and may’have to determine a number of issues relating 
thereto, but it ‘will do so “on the presumption that the 
plaintiff has the proprietary right entitling him to sue 
which stands recorded in his favour in the Revenue records,” 
This being my view as to the meaning of the statute we 
are called on to interpret, I am but little concerned to 
discuss question as to the intention of the Legislature in so 


framing the law, or possible hard cases which may arise - 


thereunder. I may point out that the real difficulty which 
faced this Court in the case of Bhawani Singh v. Dilawar 
Khan (1), arose from the fact that the courts concerned had 
failed consistently to interpret section 201 of the Tenancy 
Act as I hold that it ought to be interpreted. If that suit 
had been decided once and for all “on the presumption É 
that the plaintif had the right which stood recorded in 
his name, there would have been no time fora successful 
suit by the defendant, while the suit under the Tenancy 
Act remained pending. There will be no hard cases, of 
this particlar kind at any rate, if persons who have success- 
fully asserted their title in the Civil Court will take prompt 
steps to have the revenue records corrected accordingly. 
Cases of fraud and mistake the Revenue Courts may be 


(1) [1909] I. L. R. 31 All., p. 253 
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trusted to deal with themselves; nor would the possibility 
of individual cases of hardship be any good reason for refus- 
ing to enforce the ‘statute law in accordance with what 
appears to be its true meaning. 


I would therefore hold in reply to this reference that the 
presumption in question is conclusive so far as Revenue 
Courts trying suits under chapter XI of th ¢N.-W. P. Tenancy 
Act are concerned, | 


The case was then laid before the Bench which referred 
it to Full Bench, 


BANERJI, J.—This appeal arises out of a suit for profits 
brought by the plaintiffs who are recorded co-sharers, 
The court of first instance granted them a decree. The 
lower appellate court reversed the decree on two grounds ; 
first, that the court was not bound to presume under section 
201 of the Agra Tenancy Act, that the plaintiffs, whose 
names were recorded as co-sharers, had the proprietary right 
entitling them to institute the suit, and secondly, that the 
matter was res judicata in consequence of a decision of the 
Revenue Court in a previous suit for profits, : 


The first point is concluded by the decision of the Full 
Bench to-which it was referred in this case. According to 
that ruling the plaintiffs being recorded co-sharers, the 
Revenue Court was bound to presume that they had the 
right which entitled them to bring the suit. 


As to the question of res judicata the decision on which 
the court below relies was passed before section 201 of the 
Agra Tenancy Act was enacted, In view of the provisions 
of that section, as construed by the Full Bench, the plaintiff 
is entitled to maintain the suit and no question of res judicata 
can arise, As the court below decided the case on those 
preliminary grounds and did not determine the appeal on the 
merits, we allow the appeal, and setting aside the decree of 
that court, remand the case to it under Order 41, Rule 23 of 
the Code of Civil Procedure, with directions to re-admit it 
under its original number in the register and dispose of it on 
the merits according to law. Ccsts here and hitherto will 


follow the event. . 
S, A. P, Appeal allowed, 
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CEKSUS 
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Civil Procedure Code (Act V of 1908), section 60 (1) (c)—Agriculturists 
house—Sale in execution of decree on mortgage, whether legal. 
Held RICHARDS, C. J., and TUDBALL, J., (BANERJI, J, contra) that 

the house of an agriculturist (which is not an appurtenance of his holding 

which he is forbidden by law to transfer,) is liable to sale in execution of a 

decree obtained on foot ofa mortgage made by him, there being nothing in 

section 60, clause 1(¢), of the Code of Civil Procedure to render such sale 
illegal. 


Per RICHARDS, C. J.—The Code of Civil Procedure is an act which 
deals entirely with matters of procedure; and prima facie it is very 
improbable that the legislature intended to deal with matters of substan- 
tive law. Where it was considered necessary for the protection of certain 
classes of tenants that their powers of transfer should be restricted, the 
legislature, by express provisions in the Tenancy Act, has so enacted. 
Section 60 and the proviso to it deal with simple money decrees and 
not with mortgage decrees. 

Per BANERJI, J.—The legislature clearly intended that no court should 
. sell a house belonging to and occupied by an agriculturist, provided that 
the house is of the description mentioned in clause (c) of the proviso to sec- 
tion 60, Code of Civil Procedure, and that it makes no difference in the 
powers of the court, whether that house was mortgaged by the agriculturist 
for his debt or was not so mortgaged. The proviso forbids both attach- 
ment and sale, that is, where an attachment must precede a sale it forbids 
attachment, as well as sale, and where attachment is not a preliminary 
_ step, it forbids sale. $ 
SECOND APPEAL from a decree of Babu Srish Chandra 


Basu, Subordinate Judge of Bareilly, confirming a decree 
of Babu Baijnath Das, Munsif of Havali. 

One Gaya, the deceased husband of Musammat Kishori, 
and, another person, Jaisukh, mortgaged to the plaintiff a por- 
tion of a dwelling house for Rs 99. The mortgage was dated 
the 8th July, 1901. Gaya died childless. The plaintiff brought 
this suit against Kishori and Jaisukh for payment of mortgage 

°S. A. 1194 of 1910, 
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money with interest and in default for the sale of the 
house. The defendant took up the plea that the house 
being an agriculturist’s house could not be brought to sale. 
The Munsif dismissed the suit holding the mortgage to be 
invalid, but he found that it had been genuinely entered into, 
The Subordinate Judge affirmed the decision, on the ground 
thatan agriculturist’s house could not be sold, and as six years 
had expired since date of mortgage, he dismissed the suit 
altogether. 


Plaintiff appealed. 


Iswar Saran, for the appellant, referred to 

Order 34, Rules 4 and 5, 
‘as governing mortgage suits. Section 60 of the new Code did 
not apply to decrees obtained on a mortgage, Properties 
exempted therein were only saved from sale when attachment 
was necessary. That group of sections was headed ‘ attach- 
ment’ and only related to sales in execution of money decrees. 
Besides,. there was nothing to prevent a tenant selling or 
mortgaging his house of his own accord. 

Where a heading was given to a groupof sections, it 
controlled their interpretation. 


Wilberforce on Interpretation, p. 294. 

If a tenant could sell the materials of his house he could 
mortgage them. 

Bhagvandas v. Alattibhat, [1830] lL. L. R., 4 Bom, 25. 

Balram Chandra Mukerji for Ghulam Mujtaba), for the 
respondents, 

The court should not help tbe plaintiff to bring the NONSE 
to sale. 

[TUDBALL, J—Suppose it were a case of a mortgage by 
way of conditional sale, where no sale was necessary ?] 

It would be necessary to hold that section 60 had nothing ' 
.to do with mortgage decrees. 

[TUDBALL, J.—Sections relating to attachment do not 
apply to mortgage decrees. | 

The words in the proviso were ‘attachment or sale,’ salg 
‘there included sales after attachment or otherwise, 
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[BANERJI, J—Attachment is not necessary under a mort- 
gage decree because when the decree is passed, the court 
orders sale of the property. | 

Tika Ram v. Bachailal, [1909]6 A L. J. R, 107. 

Ramdial v. Narpat Singh, [1911] 8 A. L. J. R, 190. 


Iswar Saran, in reply. 

In the proviso the expression ‘attachment or sale’ was 
governed by the use of the word suck preceding it. If the 
mortgage itself were invalid, the mortgagor would not incur 
any personal liability either. 

Act V of 1908 mainly dealt with Procedure, and such an 
Act could not override a substantive right and that by 
implication only. 

The following judgments were delivered :— 


RICHARDS, C. J.—This appeal arises out of a suit for sale 
on a mortgage. The property consisted of a house and it 
has been found that the mortgagors to whom the house be- 
longed were agriculturists. Both the courts below have dis- 
missed the suit on the strength of section 60 of the Code 
-of Civil Procedure. 


It is to be borne in mind that it is not found that the 
house in, question was an appurtenance of a tenancy which 
the tenant was incapable of mortgaging or transferring. 
This is a very important matter because the question might 
be very different if the mortgage had been a mortgage of the 
house of an-occupancy tenant, which was found to be appur- 
tenant to the holding. The sole question for us to decide is 
whether or not having regard to the provisions of section 60 
of the Code of Civil Procedure the courts below were correct 
in dismissing the plaintiff’s suit 

Section 60 (1) is as follows :—“ The following property 
is liable to attachment and sale in execution of a decree, 
namely, lands, houses * * * provided that the following 
particulars shall not be liable to such attachment or sale, 
namely :— 


“ (a) The necessary wearing apparel, cooking vessels, beds 
and bedding of the judgment-debtor, his wife and children, 
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and such personal ornaments, as in accordance with religioùs 
usage, cannot be parted with by any woman ; 


“ (b) tools of artizans, and where the judgment-debtor is 
an agriculturist, his implements of husbandry and such 
cattle and seed grain as may, in the opinion of the court, be 
necessary to enable him to earn his livelihood as such, and 
such portion of agricultural produce or of any class of agri- 
cultural produce as may have been declared to be free from 
liability under the provisions of the next following section ; 


“ (c) houses and other buildings (with the materials and 
the sites thereof and the land immediately appurtenant there- 
to and necessary for their enjoyment) belonging to an agri- 
culturist and occupied by him.” 


The argument on behalf of the respondents is that by 
virtue of the proviso the house of the defendants cannot be 
sold, and that inasmuch as the house cannot be sold in 
execution of the decree no mortgage decree, ought to be 
made. 

On the other hand, the appellant argues that section 60 
does not apply to mortgage decrees at all, that it deals entirely 
with attachment and sale in respect of simple money decrees. 


In my judgment the decision of the courts below were 
incorrect, Prima facie a man is entitled to mortgage his 
property if he pleases ; and if he can make a valid mortgage, 
the mortgagee is entitled to a mortgage decree entitling him 
to sell the property. The only aspect in which the decree of 
the court below can be supported ison the ground that the 


proviso to section 60 by implication enacts that the mortgage 


of a house of an agriculturist is illegal. Such a contention 
in my opinion cannot be sustained. The Code of Civil Pro- 
cedure is an Act which deals entirely with matters of pro- 
cedure; and prima facie it is very improbable that the 
legislature intended to deal with matters of substantive law. 
Where it was considered necessary for the protection of 
certain classes of tenants that their powers of transfer should 
be restricted, the legislature by express provisions in the 
Tenancy Act has so enacted. It seems to me also that it 
would be a very strained construction to give to section 60 
to hold that it applied to the execution of mortgage decrees. 


ox 
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The section itself is headed “attachment.” In the case of 
mortgage decrees no attachment is necessary and in practice 
no attachment is ever made. The section begins: “The 
following property is liable to attachment and sale in 
execution of a decree.” It seems quite clear that these 
words only apply to simple money decrees. Then follows 
the proviso, where it is true that the words are not “ attach- 
ment and sale,” but “attachment or sale.” It must, however, 
be reroembered that the proviso is a provision to section 60, 
clause 1, which deals with simple money decrees. The words 
“ such attachment or sale” also appear in'the proviso, clearly 
showing that the proviso relates to what immediately precedes, 
Itis argued that the word “ or” appearing in the proviso, 
instead of the word “and” necessarily shows that the section 
relates to mortgage decrees, I do not agree with this argu- 
ment. There are cases of simple money decrees in which it 
Is not necessary that there should be an attachment, namely, 
when there has been already an attachment prior to judgment 
or on foot of another decree. F urthermore, in the explana- 
tion the very same words “ attachment or sale ” appear, where 
it is quite clear that reference is being made to the execution 
of a simple money decree of a particular nature, namely, a 
simple money decree for rent. In my opinion we would not 
be justified in holding that it was intended by the proviso to 
section 60 to render. the sale or mortgage of the house of an 
agriculturist illegal. If it was not so intended, the mortgagor 
was entitled to mortgage his house, and the mortgagee, under 
the provisions of Order 34, Rules 4 and 5, was entitled to a 
decree for sale, and I think that he would be entitled to 
execute this decree for sale not withstanding the provisions of 
section 60 (1) (¢)of the Code of Civil Procedure, I would 
allow the appeal. 


BANERJ!I, J.—I regret I cannot agree with the learned 
Chief Justice. I see no reason to alter the opinion I ex- 
pressed in my judgment in the case of Ram Dial and others 
_ V. Narpat Singh (1), decided by the late Chief Justice and 


myself, and subsequently followed by me in Gulsarilal 


and others v. Bhikari and others (7). The court below 

must be taken to have found that the house which the 

(1) {1911] & AVL. J. R, 190. (2) [1911] 8 A. L. J, Notes of Cases, 38, 
140 
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plaintiff seeks to bring to sale is a house belonging to 
an agriculturist and occupied by him within the meaning 
of clause (c) of the proviso to section 60 (t) of the Code of 
Civil Procedure. If the legislature forbids the sale of such 
a house, a court cannot by its decree order that a house of 
that description should be sold. In my opinion the law forbids 
the sale of such a house. Section 51 (4) provides that 
a court may order execution of a decree by attachment 
and sale, or by sale without attachment of any property. 
Section 60 of the Code specifies the different classes of pro- 
perty which are liable to attachment where attachment is 
necessary, and to sale. The proviso to the section is to the 
effect that certain particulars, among which are houses and 
other buildings belonging to and occupied by an agriculturist, 
shall not be liable to attachment or sale. At the commence- 
ment of the section the word “and” is used and in the pro- 
viso we find the word “or.” The proviso, as I understand 
it, forbids both attachment and sale, that is to say, where an 
attachment must precede a sale, it forbids attachment as 
well as sale, and where it is not necessary that an attachment 
should be a preliminary step to a sale, it forbids sale. There- 
fore, in my opinion, section 60 and the proviso to it take away 
from the court the power to order a sale of property of the 
description mentioned in the proviso. 


The object of the legislature is manifest. That object is 
that certain classes of debtors should be protected against 
their own improvidence. There can be no doubt that in the 
case of a simple decree for money the dwelling house occupied 
by an agriculturist cannot be sold. The policy of the law 
is that he should not be deprived of his place of residence 
by a process of court. I fail to see why, if an unsecured 
creditor of the agriculturist cannot proceed against the debtor's 
dwelling house, a secured creditor should be allowed to 
doso. The policy of the law equally applies to both the 
cases. In my opinion the legislature clearly intended that 
no court should sell a house belonging to and occupied by 
an agriculturist provided that the house is of the description 
mentioned in clause (c) of the proviso to section 60, and that 
it makes no difference in the powers of the court, whether that 
house was mortgaged by the agriculturist for his debt or was 
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not so mortgaged. I think that the use of the disjunctive 
“or” in the proviso is very significant, and that it leaves no 
room for doubt as to the intention of the legislature. The 
Code of Civil Procedure no doubt lays down the procedure to 
be followed in the case of attachments or sales, One of the 
rules on the subject is that the dwelling-house of an agricul- 
turist should not be sold, and that a court is bound to 
follow. . To hold that such a house can in some cases be sold 
will be departing from the prescribed procedure and defeating 
the policy of the law. For these reasons I am of opinion 
that as the court cannot order a sale of property of the des- 


cription in question, it cannot make a decree directing such 


sale and the decision of the courts below is right. I would 
dismiss the appeal. 
TUDBALL, J.—I am in full agreement with the learned 


Chief Justice and have practically nothing to add to what 
he has said, Presuming that the agriculturist in the circum- 


stances of the present case has a legal right to sell or mortgage ` 


his house, it not being appurtenant toa class of holding 
whic’\ is non-transferable according to law, I fail to see how 
‘in hae equity, or good conscience, a court can refuse to 
grant to the mortgagee a decree for sale. It seems to me as 
clear as possible that section-60 of the Code of Civil Procedure 
does not, and was never intended to, apply to the case.of a 
' mortgage decree for the execution of which provision is 
made elsewhere than in that section. It seems to me to be 
going much too far to hold that section 60 of the Civil Proce- 
dure Code destroys the right ofa man to make a mortgage 
of his property ; for it practically amounts to that to say 
that his mortgagee is not entitled to a decree for sale on the 
basis of a mortgage which would otherwise be perfectly legal 
and valid. I think stress must be placed upon the fact that 
in the present case there is nothing to show that the house 
in question is appurtenant to the mortgagor’s holding, or to 
show. what the nature of that holding is, I say this by reason 
of the decision in Ram Dial v. Narpat Singh (*). That case 
was decided upon two grounds; with one I fully agree ; but 
the other is the subject of discussion in this present case and I 
cannot accept it. For these reasons I would admit the appeal, 


(1) [1911] 8A; L. J. Ray 190. 


CIVIL. 


IQII, 


Bhola Nath 
V. 
Kishori. 


Banerji, J. 


Tudball, J. 


Bhola Nath 
V. 
Kishorr. 


Tudball, J, 


July 20, 21. 


LICH ARDS, C. J., 


BANERJI, J. 
TUDBALL, J. 


1082 HIGH COURT. [A. L. J. R. 


BY THE COURT.—The order of the Court is that the appeal 
be allowed, the decrees of both the courts below be set aside 
and the case remanded to the court of first instance, through 
the lower appellate court, with directions to re-admit it in its 
origina] number in the register and determine it accord- 
ing to law. The parties will abide their own costs in this 


court. Other costs will follow the event. 


S. M. Appeal allowed. 


FULL BENCH. 
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Evidence Act I (of 1872), section 108—Evidence—Presumption of death — 
Burden of proof. 


The mere fact that the evidence adduced in any case went to show 
that a person had not been heard of for more than seven years by those | 
who would naturally have heard of him if he had been alive, raises no 
greater presumption of his death than if the evidence had been confined 
to the exact period of seven years. In other words the only presumption 
is that such a personis dead. Where it was alleged that the person in 
question disappeared some 18 years ago, there could be no presumption 
that he died in the first seven years orin the last seven years. The 
presumption merely is that he was dead at the time the question, whether 
he was alive or dead, arose, the burden of showing that he was alive 
being thrown upon the defendants if it was necessary for them to da sa. 
Dharup Nath v. Govind Saran, I. L. R,8 All, 614, followed. Zy re- 
Phene's Trusts. L. R, 5 C. N., 139; Marayan v. Shrinivas,1.L.R, 8 
Bom., 266 ; Fani Bhushan v. Surjyakanie, 1. L. R., 35 Cal, 25 ; Srinath 
v. Proġod, 11 C. L. J., 580, referred to. 


SECOND APPEAL from a decree of C. Rustomji, Esq, Dis- 
trict Judge of Allahabad, confirming a decree of Babu .Pirțhvi 
Nath, Subordinate Judge. - 

One Madad Ali mortgaged certain property to the father 
of the defendants-respondents, on two occasions, first on ~ 

° 5. A. 67 of 1911, 
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18th January, 1887, and again on 27th May, 1890. Madad 
Ali disappeared sometime after and nothing was heard 
of him again. His brother, Dildar Ali, died five to 
seven years ago. On his death the plaintiffs-appellants, who 
were heirs of Dildar, sought to redeem the mortgages made 
by Madad Ali. They alleged that as Madad Ali disappeared 
some 18 years ago, he must be presumed to have been dead 
for the last eleven years, and Dildar, who was alive till a later 
date, must be deemed to have succeeded him as heir. The 
defendants took the plea that Dildar died first, and so did not 
come in at all. 


The first court and the lower appellate court found that 
Dildar died 7 years ago, but that there was no evidence as 
to when Madad Ali died. 


Peary Lal Banerji (for Haribans Sahai), for the appellants, 

A presumption arose on the expiry of seven years that 
Madad was dead, and it was for the other -side to prove that 
he was alive after that date, 


[RICHARDS, C. J., referred to section 108 of the Evidence 
Act. ] 


There was no presumption as to when he died during 
those seven years. Ifthe suit had been brought immediately 
after the seven years had expired, the other side would have 
had to prove his existence—why should the burden be shifted 
now that a longer time had elapsed. 


Dharup Nath v. Gobind Saran, [1886] I. L. R., 8 All, 614. 

[RICHARDS, C. J., All that you can presume is that he was 
dead at the date.of suit. lt does not matter whether the suit 
. is brought after 7 years of disappearance or after a longer 
period. | 

In re Phene’s Trust, 5. Ch. Ap., 139. 

He also relied on a decision of KARAMAT HUSAIN, J. in S, 
A. 486 of 1909. 


He discussed 

Fant Bhushan Banerji, v. Surya Kanta Roy Chowdhry, [1908] 
L L., R, 35 Cal. 25. 
_ Narayan Rhagvant v. Shriniwas Trimbak, [1906] 8 Bom. L. R., 226, 
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Balram Chander Mukerji, for Satish Chandra Danerji 
(Zafar Mehdi with him), for responlents, referred to 


Srinath Das v. Probodh Chunder Das, |1910] 11. C. L. Ja 580. 
The following judgments were delivered : — 


RICHARDS, C. J].—This appeal arises out of a suit in 
which-the plaintiffs sought to redeem two mortgages. It 
was necessary in order that they should succeed in their suit 
that they should establish that they were the heirs of one 
Madad Ali. They proved that they were the heirs of Dildar 
Ali, and Dildar Ali would have been one of the heirs of 
Madad Ali provided that he had survived him. The defence 
was that Dildar Ali predeceased Madad Ali. The court 
below finds that Dildar Ali died seven or eight years ago. 
The plaintiffs gave evidence which went to show that Madad 
Ali had not been heard of for some seventeen or eighteen 
years by persons who would naturally have heard of him if 
he had been alive. Beyond this they were able to give no 
affirmative evidence that Madad Ali was dead. Upon these 
facts the plaintiffs claim that they are entitled to succeed. 
They rely upon the provisions of section 108 of the Evidence 
Act, which is as follows :— | 

“ Provided that when the question is whether a man is alive or dead, 
it is proved that he has not been heard of for seven years by those who 
would naturally have heard of him if he had been alive, the burden of 
proving that he is alive is shifted to the person who affirms it.” 

They contend that it must be presumed that Madad Ali 
died sometime during the first seven years during which, 
according to the evidence he was not heard of, and that upon 
the expiry of the first seven years it must be presumed that 
he was dead. 

In my opinion this contention is not correct. The mere - 
fact that the evidence adduced by the plaintiffs went to show 
that Madad Ali had not been heard of for more than seven 
years raises no greater presumption of his death than if the 
evidence had been confined to the exact period of seven years. 
In other words the only presumption is that Madad Ali is 
dead. There isno presumption that he died in the first 
seven years or in the last’ seven years. The presumption 
merely is that he was dead at the time the question whether 
he was alive or dead arose, the burden of showing that he 


VOL. VIII] | HIGH COURT. 1055 


was.alive’ being thrown upon the defendants if it was neces- 
sary for them to do so. 


The plaintiffs rely on the case of Dharup Nath v, Gobind 
Saran (1). It was decided in that case that the presumption 
which the plaintiffs contend for did arise. With all respect 
to the learned Judge who delivered the judgment in the case, 
I think that he mis-interpreted and misunderstood the passage 
from Taylor on Evidence, which he quotes. The period of 
seven years which the learned author there speaks of, is in 
my opinion the minimum period during whichit is necessary 
for the plaintiff to show that the person: whose life or death 
is in question has not been heard of, and that if the evidence 
shows the person had not been heard of for I4 or I5 years 
instead of seven, the presumption would not be carried -one 
bit further. There would be merely the presumption that 
the man was dead ; but there would be no presumption that 
he died at any particular moment of the period during which 
he has not been heard of. In the last edition of Taylor on 
Evidence the passage is as follows : “ although, however, a per- 
son who has not been heard of for 7 years is presumed zo be 
dead, the law raises.no presumption as to the time of his death, 
and if any one who seeks to establish the precise period during 
those seven years at which some person died, he must 
_do so by actual evidence.” It is said that the ano- 
malous position is created that if Dildar had sued during his 
lifetime, he would have succeeded, and that now his heir is 
not entitled to succeed. It seems to me that this argument 
proceeds upon the assumption that if.Dildar hadsued during 
his lifetime, the evidence as to the disappearance of Madad 


Ali would have been exactly the same. This would be a’ 


very rash assumption. Seven or eight years ago there must 
have been many persons who might have heard of the exis- 
tence of Madad Ali who are now dead and gone. 


Reliance was also placed upon the case Jn re-Phene's 
Trusts (7). In that case the question was whether or not 
Nicholas Phene Mill had survived his uncle who died on the 
5th of January, 1861, leaving certain property by will to his 
cpt in equal shares, Nicholas Phene Mill was one. of 
his nephews. Sir G, M GIFFARD, L. J., examined the authorities 
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upon the question of presumption and finally decided that it 
lay upon the administrator of Nicholas Phene Mill to show 
by affirmative evidence that the latter had survived his uncle. 
At page 151 the Lord Justice says :— 

“ Itis a general well-founded rule that a person seeking to recover 
property must establish his title by affirmative proof. This was one of 
the grounds of decision in Doe v, Napian, and to assert as an exception. 
to the rule that the onus of proving death at any particular period, either 
within the seven years or otherwise, should be with the party’ 
alleging ‘death at such particular period, and not with the person to whose 
title that fact is essential, is not consistent with thejudgment of the present 
Lord Chancellor, when Vice-Chancellor, in /a-re Green's Settlement, or 
with the dictum of Lord Justice ROTT when he said in /a-re Benhane’s 
Trusts, that the question was one, not of presuinption but of proof; or 
with the real substance of the actual decisions, or the sound parts of 
the reasoning, in Doe v. Napian, or with the judgments in Rex v. Inhabit- 
fants of Harborne and Reg v. Lumby, or with the principles to: be deduced 
from the judgment in Underwood v Wing. The true proposition- is, 
that those who found a right upon a person having survived a parti- 
cular period must establish the fact affirmatively by evidence ; the 
evidence will necessarily differ in different cases, but sufficient evidence. 
there must be, or the person asserting title will fail.” 


Ín my opinion these remarks apply with equal force to 
the case where it is essential for the plaintiffs claim that 
he should establish the death of an individual at a particular 
period. 

Lastly, the appellants relied upon the judgment of KARA- 
MAT HUSAIN, J. in the case of Musanunat Akbari-un-nissa v. 
Sayed Bashir Alt, S. A. No. 486 of 1909. With great respect 
I think the learned Judge fell into the same error as the 
Judges who decided the case of Dharup Nath v, Gobind Saran, 
and that he also misunderstood the judgment in the Phene’s 
Trust case, ) ` 


The view I take in the case of Narayan Bhagwant v, 
Shriniwas Trimbak (1) and in the case of Fani Bhushan 
Banerji v. Surjya Kanta Roy Chowdhry (3). This last ruling 
was cited with approval in the case of Sri Nath Das v.. Probodh 
Chander Das.(*). MOOKERJEE, J., says at page 585::— 

“The only presumption which is enacted by section 107 of the 
Indian Evidence Act, is, that the party is dead at the time of the suit, but 
there is no presumption as to the precise time of his death.” 

(1) [1905] L. R., 8 Bom., 266. (2) [1907] I. L. R., 35 Cal., 25. 
(3) [1910] 11 C. L. J., §80, 
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In my opinion there can be no doubt whatever that on 
the true construction of section 108 of the. Evidence Act it 
lay upon the plaintiffs to show by affirmative evidence that 
Dildar Ali survived Madad Ali. Having failed to do so, the 
suit could not succeed. I would dismiss the appeal. 


BANERJI, J.—I am of the same opinion, The case turns 
upon the construction of section 108 of the Indian Evidence 
Act. Under that section there is no doubt a presumption that 
a person who has not been heard of for seven years should be 
deemed to be dead, but there is no presumption as to the time 
of his death, The true construction of the section has, in my 
opinion, been correctly laid down in the note to section 108 
in Ameer Ali and Woodroffe’s edition of the Evidence Act. 
The learned authors say :— 

“The rule is the same whether only seven years or more than seven 
years have elapsed. There is no presumption either as to the time of 
death within the period of seven years, or that the person died at conclu- 
sion of the period °° © The only presumption enacted by the section is 
` that party is dead at the time of suit, but there is no presumption in any 
case as to the time of his death.” 

The weight of authority to which reference has been made 
by the learned Chief Justice is in support of this view, and 
I do not think that I can profitably add anything to what he 
has said. I agree in the order proposed. 


TUDBALL, J.—I concur, 


BY THE COURT.—The order of the Court will be that the 
appeal is dismissed with costs. 


S. M, dppeal dismissed, 
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KANHAI LAL 
VEFSUS 
BABU RAM.* 
Estoppel— P1 omissory note—Minority—Contracl Act (LX of 1872), secttons 
64, 65—Specific Relief Act (1 of 1877), section gI. 

In a suit upon foot of a promissory note executed by the defendant 
while he was a minor, although he misrepresented his age to the plaintiff, 
held that the defendant was not estopped from pleading his minority in 
defence to the suit. 


Sections 64 and 65 of the Contract ‘Act did not apply, and section 41 
of the Specific Relief Act applied where the Court was exercising its 
jurisdiction to cancel an instrument. i 

SECOND APPEAL froma decree of \V. H. Webb, Esq., 
District Judge of Bareilly, confirming a decree of Pandit Jag- 
mohan Narain Mushran, Munsif of Bareilly City. 


Suit for money. The courts below decreed the suit. 


Defendant appealed. 


- 


M. L. Agarwala, for the appellant. 
D. R, Sawhny and Gulsari Lal, for the respondent. 
The judgment of the Court was delivered by 


RICHARDS, J.—This appeal arises out of a suit brought 
by the plaintiff against the defendant on foot of a promissory 
note, The defendant pleaded that he'was a minor at the time 
of the making of the note. It has been found by both the 
courts below that he was in fact a minor at the date of the 
note. It has also been found by the court below that the 
defendant fraudulently misrepresented to the plaintiff that 
he was major and thereby induced the plaintiff to lend 
money. The short question is, whether on these findings the 
plaintiff is entitled to a decree for the amount of the promis- 
sory note and interest. The courts below have held that he 
was so entitled. It can no longer be disputed, having regard 
to the ruling of their Lordships of the Privy Council in the 
case of Mohori Bibi v. Dharmo Das Ghose (1), that a contract 

* S. A. No. 484 of 1910. l 
(QE JE L. Rẹ 30 Cal, 539. 
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we 
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entered into by a minor is void ad initio. It follows, therefore, 
that neither section 64 nor section 65 of the Indian Contract 
Act applied. Section 41 of the Specific Relief Act only 
applies where the court is exercising its jurisdiction to cancel 
an instrument, In our opinion the question simply amounts 
to this, namely, is the defendant estopped from pleading his 
infancy by reason of the fact that he was guilty of fraudulent 
misrepresentation. In our opinion he is not. We are aware 
of no case in which an infant has ever been held liable to pay 
the amount of a promissory note or bill of exchange when 
a suit has been brought by the holder of that instru- 
ment against the minor on the basis thereof. Itis unneces- 
sary for us to consider the case of Jagarnath Singh vy. Lalta 
Prasad (1) That was acase in which the plaintiff sued to 
recover possession of property which he had lost as a conse- 
quence of a mortgage executed when he was a minor. One 
learned Judge held that the minor had been guilty of misre- 
presentation and considered that he was liable to make good 
certain advances which had actually been received, The 
other Judge held on the facts that there had been no misre- 
presentation. The facts of that case differ from those of the 
present case on an essential point, namely, that in that case 
the minor had come into court seeking equity, while in the 
present case the plaintiff sued on foot of a promissory note 
made by a minor. We were referred to the case of Sarat 
Chand Mitter v. Mohini Bibi (3). It is only necessary to say 
that that decision was given prior to the decision of the Privy 
Council in Mokori: Bibi v. Dharmo Das Ghose, referred to 
above. We allow the appeal, set aside the decrees of both 
the courts below, and dismiss the plaintiffs’ suit, but, having 
regard to the findings of facts, without costs in any court, 


Appeal allowed, 


(iI) Ji. L R, 31 All, ar. 
(2) [ ]I. L R., 25 Cal. 371. 
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DEBI PRASAD 
Versus 
E A.C. MATHEWS.* 

Cantonment Code—(Act I] of 1902), sections 19 (7), 22— Landlord and 
tenani— Repairs of house—Colour-washing and kankering— Aeparrs 
decided by tenant to be necessary and executed by himself—Deduction of 
costs frome rent. 


Held that a tenant occupying house within the limits of the canton- 
ment, is not entitled: to deduct from the rent of the house the costs of 
repairs decided by him to be necessary and executed by himself in 
express violation of the provisions of Act No. II of 1902. 


CIVIL REVISION against the order of Major A. J. Ralph, 
Judge of Small Cause Court, Cawnpore Cantonment. 


Suit for recovery of money. 

The court below dismissed the suit. 

Plaintiff applied in revision. , 

Tej Bahadur Sapru (with him Madin Mohan Malaviya), 
for the appellant. 

The respondent was not represented, 

The following judgment was delivered by 


KARAMAT HUSAIN, J.—The defendant was a tena it of the 
plaintiff, and out of the rent to which the plaintiff was found 
entitled, the defendant deducted Rs. 107, alleging thathe had 
spent them as follows :— 


Rs, 20 in colour- washing the reception rcoms, 
Rs, 80 re Aankering during the rains of Christmas 1905. 
Rs. 7 for petty repairs of wood work. 


The learned Judge of the Small Cause Court at Cawnpore’ 
dismissed the claim holding that the defendant was justified 
in his action. Regarding the colour-washing he said: 


“ The defendant apparently entered the house before the plaintiff had 
completed the making of the house habitable. His request to have 
some colour put in the washing used by the plaintiff appears to me to, be 
a reasonable one, and the plaintiff appears to me to have gone out of his 
way to be disobliging by insisting on a white colour Wash.” .....creccsssees 

® Civ, Rev. No. 19 of 1908; l 
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« In the face of this warning (by the defendant that he would have 


the rooms colour washed if the plaintiff failed to do so), I am of opinion ` 


that the defendant was justified in doing the colour-washing.” 


It is to be noticed,that the defendant called no evidence 
to prove that the particular colour-washing in question was 
usually done in the houses in the neighbourhood. Regarding 


the kankering and the wood work repairs the learned Judge 


said :— 

“ The defendant is an officer of the Royal Army Medical Corps. 
Strictly speaking he should have gone through the procedure laid down 
in section 19 of the above Act, but there. is a long delay in the matter and 
the matter could be called urgent on sanitary grounds.”........s:ssereerees 
“ Here again the plaintiff might just as well have obliged the defendant. 
The defendant’s action in having these necessary works done may not 
have been in strict accordance with the law, but the plaintiff would have 
had to have carried them out by the decision of the Committee sooner 
or later, and he has not therefore been done any wrong.” 


In revision it is urged that the defendant was bound to 
follow the procedure prescribed by Act II of 1902, and that 
the colour-washing in question is not within the definition of 
“ repairs ” in the said Act. 

The expression “ repairs ” in the said Act is defined as 
follows :—“ The expression ‘ repairs’ to a house includes 


such repairs as are usually made to houses in the neigh- 


_ bourhood.” Section 19 (1) of the said Act runs as follows :— 
“Tf the owner fails toexecute any repairs to a house which 
the tenant, being a military officer, considers necessary, the, 
Cantonment Authority may, at the request of the tenant, and 
if it is satisfied that such repairs or any of them are necessary, 
by notice require the owner to execute such repairs or such 
of them as it may consider necessary within a period not 
less than fifteen days to be specified in the notice.” Section 
22 is as follows :— l 


“ Where :—a). the owner fails to comply with a notice 
issued. under section 19, sub-section (1), and has not within 
fifteen days from the service of such notice required that the 
matter be referred to a Committee of Arbitration, or (ð) a 
Committee of Arbitration decides ‘that repairs are necessary, 
and the extent to which they are necessary, and specifies the 
period within which they are to be executed, and owner fails to 
execute them within such period, the Military Works Services 


` 


CIVIL. 
IQII, . 
Debi Prasad 


U. 
Mathews. 





Kararmnat 
Husain, J. 


CIVIL. 


i 


IQII. 


Debi Prasad 


Us 
Mathews, 





Karamat 
Husain, J, 


1062 HIGH COURT. ` TAA 


or the Public Works Department shall, on the application of 

the tenant of the house, being a military officer, cause the 
repairs specified in the notice or, if the matter has been re- 
ferred to Committee of Arbitration, in .the decision of the 
Committee, to be executed at the expense of the tenant, 
and the tenant may deduct the cost thereof from the rent 
or otherwise recover it from the owner.” 


The defendant violated the express provisions of the law 


= 
in deciding himself that those repairs were necessary and 


in having them himself executed. He therefore is not entitled 
to deduct the cost thereof from the rent. The particular 
colour-wash may have been necessary on sanitary grounds—a 
fact which was not pleaded and of which there is no evidence 
—but such a necessity cannot justify the breach of the law. 
Likewise the facts that the Committee might have deemed 
the fankering and the wood work repairs necessary, and 
the plaintiff might have had sooner or later to execute them, do 
not exempt the defendant from the duty cast upon him by 
the law. 


For the above reasons I set aside the decree of the court 
below and decree the plaintiffs claim for Rs, 107, with costs 
in both courts. 


Application allowed, 
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RAJENDRA CHANDRA MITRA 
VErSUS 
MANICK LAL GHATAK.* 


Witl—Interpretation—Condition subsequent Grant of probate—E fect of 
grant—Subsequent suit by adopted son for declaration and injunction 
—Res-judicata —Frame of suit—Probate and Administration Act 
(V of r681), sections 50, 59. 


One Motilal Ghatak, a Bengali, governed by the Diayabhaga, by his 
will, appointed one Rajendra Chandra Mitra as the trustee and executor 
thereof and then provided :—“ 1 further direct that my said executor or 
executors will select a boy from amongst my caste, and that such boy shall 
be adopted by my senior wife, if living. If she shall be dead at the time, 
then my junior wife shall adopt such boy. But J direct that Manthlal 
Ghatak, son of Chuni Lal Ghatak, will have preference if his parents agree 
fo give him in adoption, and I further direct that if the boy so adopted to 
me as aforesaid, be honest and Jaithful tomy said wives and prosecute his 
studies up to the M. A. Standard of any Indian University, then m Ly 
executor or executors shall hand over my properties to my such adopted 


son on his attaining majority, and such adopted son shall carry out the 
wrections as hereinbefore contained.” 


The senior widow of the testator adopted Maniklal Ghatak on 
15th February, 1909, and the latter attained majority on r9th April, 1g0y, 
After coming of age he, on 12th August, 1909, applied to the Allahabad 
High Court for probate of the will, and Rajendra Chandra Mitra entered 
a caveat on 25th November, 1909. In September, 1909, Rajendra 
Chandra Mitra applied to the Calcutta High Court for probate of said wil 
and caveat was entered on behalf of Maniklal Ghatak. That Court 
granted probate to Rajendra Chandra Mitra on 20th December, 1909, 
and the probate issued on 17th March, 1910. In July, 1909, Rajendra 
mortgaged certain houses situated in Calcutta and which were covered 
by the will. Manik remained in possession of the properties bequeathed 
ill along. On 23rd December, 1909, he brought a suit in the Court of 
the Subordinate Judge of Allahabad for declaration of his title and for an 
Injunction restraining Rajendra from inter-meddling with the estate. 


Held (1) that the executor was bound to hand over the properties 
covered by the will to the plaintiff, who was lawfully adopted by the 
senior widow of the testator, on his attaining majority ; 

(2) the conditions that the plaintiff was to be “honest and faithful ” 
to the widows of the testator and was “ to prosecute studies up to the 
M. A. Standard of any Indian University” were only conditions subse- 

* F. A. No. 310 of 191v. 
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quent, and the vesting of the property in the plaintiff did not depend on 
those acts on the part of the plaintiff ; 

(3) that the adoption was not invalid by reason of the selection 
not having been made by the executor, inasmuch as the clause in the will 
naming.the plaintiff as the preferential person to be adopted completely 
took away the power of selection given to the defendant in the adoption 
of the plaintiff ; 


(4) that the frame of the suit was right, inasmuch as the mortgage of 
the houses and the entering of caveat by the defendant afforded a good 
cause of action to the plaintiff ; 


and, (5) that the decree of a competent Civil Court superseded the 
grant of probate, the only result of a probate being that it was conclusive, 
when granted, as to the representative title of the grantee in certain 
respects, and the construction of a will or the determination of the rights 
of certain persons under the will were outside the scope of a probate. 
No proceedings for revocation under section 50, Probate and Administra- 
tion Act, need be taken. i 

FIRST APPEAL from a decree of Pandit Pirthi Nath, Sub- 
ordinate Judge of Allahabad. 

A. A. K. Ghosh (with him Nawal Kishore), for the appel- 
lant. 


Sundar Lal (with him J. N. Chaudri, Satish Chandra 
Banerji, Sarat Chandra Chaudhri, and Peary Lal Banerji), 
for the respondent. 


The judgment of the Court was delivered by 


KARAMAT HUSAIN, J—One Motilal Ghatak, on the 
16th of December, 1901, made a will dealing with certain 
moveable and immoveable properties. Some of the immove- 
able property was situated within the jurisdiction of the 
Calcutta High Court and the rest in these provinces. 


The portions of the will which have a direct bearing on 
the rights and dutiesof the parties to this appeal are the 
following :— 


“ I appoint, constitute and nominate Babu Rajendra Chandra Mitra 
to be the sole trustee and executor hereof.” 

“| further direct that my said executor or executors will select a 
boy from amongst my caste and that such boy shall be adopted by 
my senior wife if living. If she be dead at the time, then my junior 
wife shall adopt such boy. But-I direct that Manik Lal Ghatak, 
son of Chunni Lal Ghatak, will bave preference if his parents agree to 
give him in adoption, and 1 further direct that if the boy so adopted 
to me as aforesaid be honest and faithful to my said wives and prosecute 
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his studies up to the M. A. Standard of any Indian University, then 
my executor or executors shall hand over my properties to my such 
adopted son on his attaining majority, and such adopted son shall carry 
out the directions as hereinbefore contained.” 

“It is my wish that the Shyama Puja which used to be performed 
annually atthe Digra house may be continued ata moderate cost of 
rupees one hundred (100) to rupees one hundred and fifty (150); that the 
Durga Puja be performed at the Allahabad house every third or fourth 
year ata cost not exceeding rupees four hundred (400); and that the 
destitute and four members of Digra Ghatak family be fed.” 


The plaintiff, Manik Lal Ghatak, was adopted by the 
senior widow of the testator on the 15th of February, 1909, 
after the death of the testator which took place on the 12th of 


January, 1909. The boy attained majority on the Igth of’ 


April, 1909, and was reading in the matriculation class when 
he brought this action. 


After coming of age the plaintiff, onthe 12th of August, 
1909, applied to this Court for probate of the will of Motilal. 
The defendant, on the 2 5th of November, 1909, entered a 
caveat, The defendant also applied to the Calcutta High 
Court for the probate of the same will in September, 1909, and 
the plaintiff entered a caveat there. That Court granted 
probate to the defendant on the 20th of December, 1909, and 
the probate issued on the 17th March, 1910. 


It is admitted that the defendant, in July, 1g09, mortgaged 
the houses in Calcutta which are covered by the will, and 
that be is not in possession of any property bequeathed. 
The plaintiff then, on the 23rd of December, 1909, brought 
an action in the court of the Subordinate Judge of Allahabad 
and sought the following reliefs :—(a) A decree declaring that 
the title to the property specified in the schedule hereto 
annexed, is vested in the plaintiff, and that the defendant 
has no coycern therewith :—(%) An injunction restraining the 
defendant for ever from intermeddling with the said estate 
or in any way interfering with the title and possession of the 
plaintiff. 

The pleas in defence are that the authority given by the 
testator to adopt is unlawful ; that the adoption being against 
the provisions laid down in the will is illegal ; that no property 
vests in the plaintiff unless all the conditions prescribed by 
the will are fulfilled; that the plaintiff has no cause of action ; 
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that the suit is wrongly framed ; that there is a non-joinder 
of necessary parties; that the plaintiff is entitled neither to 
declaration nor to permanent injunction, and that the 
probate granted by the Calcutta High Court bars the present 
suit. The court below gave the plaintiff a decree in the follow- 
ing terms :—It is ordered and decreed that it be declared 
that the plaintiff is the owner of the property specified in the 
beginning of the decree and that the defendant has no concern 
therewith. It is.further ordered that a perpetual injunction 
be issued to the defendant, restraining him from ever 
interfering with the plaintiffs possession of and title to 
the property specified in the beginning of the decree.” 

The defendant appeals and the memorandum of appeal 
contains 36 pleas. On analysis they, in addition to the pleas 
in defence, contain the following :—The court below is in 
error in construing the will inasmuch as there is no 
prayer for it, The construction put upon the will is wrong. 
The decree is beyond the scope of the suit. The written 
authority which is deposed to by the senior widow of the 
testator is not proved. The conditions imposed in the will 
for handing over the properties to the plaintiff are valid and 
have not been fulfilled. The chief points in the appeal 
are :— 


(a) the construction of ths will ; 


(6) the relative rights and duties of the plaintiff and 
the defendant under it ; 


(c) the cause of action ; 
(d) the frame of the suit ; 
(e) non-joinder of the necessary parties ; 


(7) the effect of sections 42 and 54 of the Specific Relief 
Act; 


(g) the effect of the probate granted by the Calcutta 


| High Court ; and 


(l) the relief to which the plaintiff is entitled, 


We have carefully gone through the will and the reason- 
able construction of it so far asit relates to the rights and 
duties of the plaintiff and the defendant is this :—The 
defendant was appointed an executor and was bound to 
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hand over the properties covered by the will to the plain- 
tiff, who was lawfully adopted by the senior widow of the 
testator, on his attaining majority which, as. has already 
been stated, took place on the roth of April, 1909. The 
plaintiff was bound to carry out the directions contained in 
the will in respect of the property bequeathed. To be 
“honest and faithful” to the widows of the testator and 
to ‘prosecute studies up to the M. A. Standard of any 
Indian University were only conditions subsequent, and the 
vesting of the property in the plaintiff did not depend‘on 
those acts on the part of the plaintiff. There is no force 
in the contention that ‘the authority to adopt given to the 
senior widow is unlawful and no argument has been addressed 
to us on that point. The contention that the adoption of the 
plaintiff being without his being selected by the defendant 
is illegal has no substance. The expression in the 8th 
clause of the will :—“ But I direct that Manik Lal Ghatak, 
son of Chunni Lal Ghatak, will have preference if his 
parents agree to give him in adoption ” completely takes away 
the power of selection given to the defendant in the adop- 
tion of the plaintiff. The argument that the statement 
of the senior widow of the testator indicates that the written 
authority to adopt was contained in some document other 
than the will is futile. There is nothing in the statement 
of the widow to establish that she is alluding to 
some document other than the will. Besides, it is not the 
plaintiffs case that the authority was given by some other 
document. When the widow says that the authority was 
read out to her, we have no doubt that she is referring to the 
will, The point that the will should not have been construed 
in the absence of a prayer to that effectin the plaint is 
without force. The reliefs sought by the plaintiff necessarily 
involved the construction of the will, and the court below was 
right in construing the will. The construction of the will 
attempted by the defendant is absolutely wrong and the 
construction of it so far as it relates to the legality of the 
plaintiff's adoption and the vesting of the property in him on 
attaining majority is quite right. The argument, that the 
word “hereinbefore “ in the 8th clause of the will indicates 
that the defendant for the purposes of the Shyama Puja 
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and the Durga Puja mentioned in the gth .clause of -the will 
is to be the executor, although the plaintiff be held to the 
executor on coming of age in other respects, is fallacious. 
When according to the terms of the will all the property is 
to vest in the plaintiff as soon as he attains majority : he and 
not the defendant is to carry out all the directions contained 
in the will, and the mere fact that the word hereinbefore 
is used in the 8th clause and the two Pujas are mentioned 
in the following clause cannot confer any right on the 
defendant to be the’ executor for the two Pujas. It is the 
executor and not the defendant personally who has to carry 
out those instructions. The point that as the case of the 
plaintiff in the court below was that the conditions relating - 
to honesty and faithfulness to the widows of the testator 
and to prosecution of studies up to the M. A. Standard were 
void for uncertainty, those conditions could not in appeal be 
held to be the conditions subsequent is irrelevant. -The cons- 
tructions of a will or of any other document is the exclusive 
function of the court, and the fact that a party puts a par- 
ticular interpretation upon it cannot preclude the court of 
appeal from interpreting it rightly. The relative rights of 
the parties under the will are that the defendant’s execu- 
torship came to an end as soon as the plaintiff attained 
majority, and that the plaintiff became the executor on the 
19th of April, 1909. 


The facts that the defendant mortgaged the houses in 
Calcutta and that he entered a caveat in this Court have, 
without doubt, given the plaintiff a good cause of action. 
Moreover, there is the fact that the defendant even now 
claims to be the executor for the two Pujas. The frame of 
the suit in substance is right. The construction of the will 
was essential for granting or withholding the reliefs sought 
by the plaintiff, and the mere fact that there was no express 
prayer for the construction of the will, can in no way be fatal 
to the suit. The absence of an express prayer for the cons- 
truction of the will did not: prejudice the defendant in his 
defence. The relief that the defendant has no concern with 
the property covered by the will ona liberal construction 
involves the declaration that the defendant ceased to be the 


-executor on the 19th of April, 1909. 


` 
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The widows of the testator do not resist the plaintiff's 
claim. In fact they are satisfied with him and express their 
willingness that he should be the executor, They, therefore, 
are not necessary parties and there is nonon-joinder. The 
plaintiff sought all the reliefs he could, and sections 42 and 
54 of the Specific Relief Act have in no way been violated. 


Section 59 of the Probate and Administration Act ex- 
pressly enacts that a probate when granted shall be conclu- 
sive as to the representative title of the grantee in certain 
respects, That is the only result ofa probate. The cons- 
truction of a will or the determination of the rights of certain 
Such 
being the case, the decree of a competent civil court super- 
sedes the grant. That grant comes toan end without any 
proceedings, under section 50 of the Probate and Administra- 
tion Act (V of 1881). Arunimoy Dasi v. Mohendra Nath 
Wadadar (1)and Jagannath Prasad Gupta v, Ranjit Singh (2) 
are authority for the above propositions. We therefore hold 
that the grant of probate to the defendant is no bar to the 
present suit and that the decree of this Court will put an end 
to the grant. The first relief to which the plaintiff is entitled is 
however not that he is “the owner of the property covered 
by the will,” but that that property vests in him as the exe- 
cutor of the will of Moti Lal Ghatak, dated the 16th of 
December, 1901. The second relief as to a permanent in- 
junction has been rightly granted. The result is that we 
allow the appéal so far as to modify the decree of the court 
below by substituting the words “ the property covered by the 
will of Moti Lal Ghatak dated the 16th of December, 1gor, 
vests in him as the executor” instead of the words“ that the 
plaintiff is the owner of the property.” In other respect the 
decree of the court below stands. Considering the facts and 
the circumstances of the case we make no order as to costs, 


Appeal allowed, 


(1) [1893] I. L. R., 20 Cal., 888. 
a (2) [1897] I. L. R., 25 Cal, 354. 


persons under a will are outside the scope of a probate. 
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DIP NARAIN SINGH 
Versus 


BHAGWANT SINGH AND ANOTIHER.* 


Pre-emplion—Wajib-ul-arz —Custom or contraci— Variation in terms of 
wajib-ul-arz— What plaintiff must prove. 

In a suit for pre-emption based upon custom, the plaintiff adduced 
in evidence three waytd-u/-arses, of the years 1839, 1863, and 1870, respect- 
ively. He alleged that he was a co-sharer with the vendor in the same 
kura, while the defendant, though a co-sharer, was not in the same ura, 
The wajtb-ul-arz of 1839 stated that co-sharers in the village had a right 
of pre-emption as against a stranger. In the second wajib-ul-arg the 
pre-emptors are divided into near co-sharers and co-sharers in other 
thoks. And in the iast wajib-ul-arz the pre-emptors were near co-sharers, 
co-sharers in the ¢#o% and co-sharers in the village :— 

Held, that the variations in the terms of the wayib-ul-ars did not 
show that the right of pre-emption arose out of a contract. The real 
issue in the case was the existence or non-existence of a custom of pre- 
emption. The several wajtb-ul-arses could not be regarded as the custom 
itself ; they were merely the evidence of a custom. The custom might be 
recorded in the later wayib-u/-arz, the earliest and the intermediate ones 
being incomplete records. The plaintiff would have to prove not merely 
that a custom of pre-emption existed in the village giving a right of pre- 
emption to a co-sharer as against a stranger but also that he had 
the right as against the vendee as soon as the fatter’s position was 
ascertained. 

APPEAL UNDER section 10 of the Letters Patent from a 


judgment of Sir JOHN STANLEY, Knight, Chief Justice, con- 


firming a judgment of Mr. Justice Griffin, who confirmed a 


decree of Munshi Gokal Prasad, Subordinate Judge of Gorakh- 
pur, and who confirmed a decree of Babu Ladli Prasad, 
Munsif of Deoria. 

Girdhari Lal Agarwala, for the appellant. 

Iswar Saran, for the respondents. 

The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out pf a suit for pre- 
emption. The plaintiff did not set forth the custom in the 
plaint as precisely as he ought to have done. Where a cus- 


tom is alleged, it ought to be carefully and distinctly set forth 
oL, P, A. No. 30 of I9I!. 


t 
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in the plaint. However, reading the plaint as a whole, we 
consider that the allegation is that heis a co-sharer in the 
same kura as the vendor ; and that the defendant, although a 
co-sharer is nota co-sharer in the same ura, and that a cus- 
tom prevails which entitles him to pre-empt the property. 
The court of first instance and the lower appellate court dis- 
missed the plaintiffs suit solely on the following ground. 
Three waytb-ut-arses “were produced in evidence, a wajib-ul- 
ars of 1839, a waztb-ul-ars of 1863 and a wajib-ul-arz of 1870, 
The particulars as to right of pre-emption as set forth in these 
three documents were not identical. The entry in the wazzb- 
ul-ars of 1839 shows merely that the co-sharers in the village 
had a right of pre-emption against Strangers, In the second 
wayib-ul-arg the pre-emptors are. divided up into near co- 
sharers and co-sharers in other zkoks. In the last wajth-ul-ars 
the pre-emptors are near co-sharers, co-sharers in the zko% and 
co-sharers in the village. The court, it is true, relying upon 
certain authorities held that these variations demonstrated 
that the right of pre-emption must be a right based upon 
contract and not upon custom, upon the ground that a custom 
must be “constant and invariable,” while parties are at liberty 
from time to time to vary their arguments by fresh contracts, 
Having regard to the recent ruling in Returaji Dubain v, 
Pahalwan Bhagat (3 ); we think that this view can no longer 
prevail. The real issue in the case was the existence or non- 
existence of a custom of pre-emption. The general wayib-uJ- 
arzes cannot be regarded as the custom itself. They are merely 
evidence ofa custom. The custom all along may have been 
as recorded in the later wayrb-ul-arz. The earliest and inter- 
mediate wayib-ul-arses may have been incomplete. We 
think it is quite clear that if the present suit had arisen 
between a co-sharer anda stranger, the evidence produced, 
vis., the waytb-ul-arges would have established a prima facie 
case for the existence of a custom giving a right of pre- 
emption to the co-sharer, It has not up to the present been 
ascertained what class of co-sharer the defendant vendee 
belongs to. In his written statement he alleges that he is 
a co-sharer in the same z4ok with the vendor, consequently 
it will be necessary for the plaintiff to prove not merely that 


Richards 


a custom of pre-emption prevails in the village giving a right . 


(1) [1911] I. L. R, 33 All, 196. 
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of pre-emption to a co-sharer as against a stranger, but he 
will have to prove the existence of a custom which gives him 
a right of pre-emption against the defendant vendee, as soon 
as the nature of the latter’s position is ascertained. None of 
these matters have been gone into, The case has been decided 
entirely on the preliminary point to which we have referred. 
In fact thẹre has been no real trial of the real issue which 
arises in the case. We accordingly allow the appeal, set 
aside the decree of the learned Judge of this Court and of 
both the courts below, remand the case to the court of first 
instance, through the lower appellate court with instructions 
to re-admit the case upon its original number and to proceed 
to hear and determine the same according to law, having 
regard to the directions which we have given. Costs here and 
heretofore will abide the result. 7 
Appeal allowed. 


JIVAN RAM 
VETSUS 


TONDI RAM.* 


Appeal—Section 10 of the Letters Patent fronPa Letters Patent appeal— 
whether allowed—Pre-emption—Wajib-ul-arz—Custom or contract— 
Partition of village—No new wajib-ul-arz framed—Hissadar deh— 
meaning of—Construction of document. 

An appeal lies under section 10 of the Letters Patent from the opinion 
of a Judge who has differed from his colleague in an appeal under the 
same section. 


The wayib-ul-arz of an undivided village gave a mght of pre-emption, 
first, toa near co-sharer (Atssadar karib) and then to a co-sharer in the 
village (Aissadar deh). Subsequently the village was divided by perfect 
partition into wahals. No new waytd-ul-ars wag prepared. In a suit 


‘for pre-emption by the co-sharers in one of the sahals consequent 


upon a sale of property situated in another mañal to a stranger :— 
Heid, that the right might be enforced notwithstanding the par- 
tition. Meaning of the words deh and mahal discussed by KARAMAT 
HUSAIN, J. 
Judgment of STANLEY, C. J., affirmed. 


° L. P. A, No. 16 of 1910, 


p: 
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Appeal under section 10 of the Letters Patent from a 
judgment of SIR JOHN STANLEY, Kt, Chief Justice, reversing 
a decree of C. D. Steel, Esq., District Judge of Shahjahanpur, 
who modified a decree of Babu Achal Behari, Subordinate 


. Judge. 


The respondent brought a suit for pre-emption in respect 
of the sale of a certain property in a village basing his claim 
on the custom prevailing in-the village. At the time when 
the wayib-ul-ars was prepared, there was only one mahal 
in the village. This wajib-ul-arg bore the date of 1272 Fasli. 
Subsequently the village was divided into two mahals, but 
no fresh wayib-ul-ara was prepared. The pre-emptor in the 
present case was a sharer in one mahal and property sought 
to be pre-empted was situated in the other. 


The defence to the suit was that no custom of pre-emption 
existed, and that further by reason of the partition the pre- 
emptor had lost all right to pre-empt. 


The first two courts held that the wajtb-ul-arz recorded 
a custom and the plaintiff could pre-empt in so far as the 
subsequent partition did not affect his pre-em ptive rights. 


A second appeal was preferred to the High Court and 
was heard by a Judge sitting singly. He held that the 
plaintiff had lost his right by reason of the partition and 
dismissed his suit. From this decision an appeal was prefer- 
red under section Io of the Letters Patent and was heard by 
a bench of two Judges, consisting of Sir JOHN STANLEY 
and Mr. Justice BANERJI. The two Judges differred in their 
opinions, the Chief Justice holding that the partition did 
not affect the right of the plaintiff, while Mr. Justice BANERJI 


was of opinion that the pre-emptor had lost his right by - 


reason of the partition. The judgments are reported in VII, 
A.L.J. R. The decision of the Chief: Justice prevailed, and 


this appeal was again preferred under section IO of the 
Letters Patent. 


Durga Charan Banerjee (with him Grrdhart Lal A garwala,) 


No appeal lay. Under the Criminal Procedure Code the 
opinion of the Judge agreeing with lower court prevailed, 
and by section 27 of the Letters Patent the opinion of the 
senior Judge was given preference. From such a decision 
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passed in an appeal under Letters Patent, the Letters Patent 
gave no further right of appeal. That right was cohfined to 
appeals froma decision of a single Judge or from the deci- 
sion of a bench when the Judges constituting it differ. A 
right to appeal under the circumstances was not given and 
aright to appeal must be given by statute. The Judges 
trying the case in appeal might again differ, then a third appeal 
under Letters Patent would have to be brought. The law 
could not have contemplated that. So far as this country 
was concerned, a decision of the senior Judge ofa bench 
hearing an appeal under Letters Patent was to be final. 


Sital Prasad Ghosh (with him /Jogindra Nath Mukerji) — 
for the appellant. 


The section only said that the decision of the senior 
Judge would prevail for the purposes of that appeal, not that 
it would be final. 


[KARAMAT HUSAIN, J—No—an appeal might lie to the 
Privy Council. | 

But a decision of Judges in an appeal under Letters 
Patent was the decision of a division bench. It came under 
the 2nd class contemplated by section 10 of the Letters 
Patent, 

The Chief Justice constituted the division benches under 
section 13 of the Charter Act. If there is a division between 
the Judges, an appeal lies under Letters Patent. 


(IKARAMAT HUSAIN, J. But section 13 only contemplated 
the constitution of a division bench for once.] 


The result would be that a single Judge of the High 
Court could overrule two or more Judges. 


The judgment of the Court was delivered by 


KNOX, J.—A preliminary objection has been raised to 
the hearing of this appeal to the effect that no appeal lies, 
The case before us came originally in second appeal before 
a Judge of this Court sitting alone. From his judgment an 
appeal was filed under section 10 of the Letters Patent and 
was heard by two Judges of this Court. The two Judges 
were equally divided in opinion, and, as provided in the 
Letters Patent, the opinion of the senior Judge prevailed, 
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From this opinion of the senior Judge, an appeal has again 
been filed. Section ro of the Letters Patent is cited as 
authority for filing this appeal. We are told that no prece- 
dent could be found which exactly covers the case before us, 
and no such case appears to have arisen before any of the 
High Courts in India. We have not been able to find any 
case exactly in point. We are, therefore, thrown back upon 
the words as contained in section ro. Omitting for the time 
being such words of the section as have no bearing upon the 
case before. us, that section will run as follows :—And we do 
further ordain that an appeal shall lie to the said High Court 
from the judgment of one Judge of the said High Court, and 
that an appeal shall also lie to the said High Court from the 
judgment of one Judge of any Division Court wherever such 
Judges are equally divided in opinion. The words stand 
unlimited and give an unlimited right of appeal wherever 
there may occur a judgment of two Judges of this Court, 
when these Judges are equally divided in opinion. 


It was contended that the appeal should lie to the High 
Court as a whole. We have considered that point also, 
Section 13'of the High Courts Act, 1861, provides for the exer- 
cise of the appellate jurisdiction vested in this Court in such 
manner as may appear to this Court to be convenient for the 
due administration of justice and provided for by the rules of 
| this Court. The only rule that bears upon the present case 
is Rule 4, read with Rule 1, and that provides that every case 
other than a case contained in Rule 1, and Ruler does not 
provide for such a case as the one before us, shall be heard 
and disposed of by a Bench of two Judges. The preliminary 
objection therefore fails, y 


The case was thereupon argued on merits and judg- 
ment reserved, ; l 

The following judgments were delivered :— 

KNOX, J.—I would dismiss this appeal. It arises out 
of a suit for pre-emption based upon custom as contained 
in the wayrb-ul-are, The wayrb-ul-ars under which the right 
is claimed is a waytb-ud-arz prepared under and in accordance 
with the provisions of Regulation VII of 1822. According 
to the Regulation that waytb-ul-are is prima facie evidence 
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of the custom recorded -in it unless and until it has been 
formally altered.* It shall be shown by the result of a full 
investigation in a regular suit that the proceeding or record 
of the Collector was erroneous or incomplete. No evidence 
has been given by the defendant. I have, therefore, to see 
what is the true construction to be placed upon its language. 
The terms of it will be found fully set out at page 282, I. L. 
R., Vol. 32. As I read them they record a custom whereby 
a person holding a share in the deh of Dalnera has a right 
of pre-emption over and above a stranger. This is what I 
understand the villagers of Dharera intended and what they 
understood and what the Settlement Officer found to be the 
custom. The stranger was to be kept out so long as any 
one who hold any part or lot in the de% was prepared to 
pre-empt. 


I would therefore dismiss the appeal with costs. 


KARAMAT HUSAIN, J.—Certain property in the village 
Dahrera was sold and a suit for pre-emption on the basis of 
the wujib-ul-ars of 1272 Fasli brought. The terms of the 
wajib-ul-arg are :— 

Agar kisi hissadar ko hakiyat apni bai wa rehan aur murtahin ko 


rehan dar rehan karna ho to bawakt intikal ke lazim hoga kt pahle apna 
hissadar karib ko aur darsurat inkar uske dusre hissadar deh ko khabar 


dekar bakimat wajib bai wa rehan kare.” 


(If any 4#zssadar (sharer) has to sell or mortgage his 
hakiyat (interest) and if any mortgagee has to sub-mortgage 
it, he at the time ‘of the transfer must give information first 
to his near Atssadar and in case of his refusal (to buy) to 
other Arssadar deh (sharer in the village) and then sell or 
mortgage it (to others) for a proper price.) 

The village afterwards was divided into several Mahals 
for which no new wajib-ul-arg was framed, The property 
sold was situate in one Mahal and the pre-emptor had a 
share in another Mahal. A single Judge of this Court held 
that a perfect partition put an end to the right of pre-emp- 
tion in respect of the property situate ina different Mahal 
and the Full Bench case of Dalganjan Singh v. Kalka Singh 


ipa a a a ee 
oSee Regulation VII, 1822, and Returaji Dubain v. Pahalwan Bhagat, 


I. L. Ra, 33 All, 196. 
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(1) applied. He therefore dismissed the pre-emptor’s claim. 
On appeal the learned Judges, who heard the appeal, took 
different views. STANLEY, C. J., held that the plaintiff was 
entitled to pre-empt notwithstanding the partition, and that 
the words Arssadar deh, as used in this wayrb-ul-ers, meant a 
sharer in the village. BANERJI, J., came to the conclusion that 
the plaintiff could not pre-empt after the partition of the village 
as, although he was a sharer in the village, he was not a co- 
sharer of the vendor, and that the words Aissadar deh, as used 


in the wayzb-ul-arz; meant a co-sharer of the undivided village. 


for which the wajzd-ul-arg had been prepared. See Dort v. 
Jewan Ram (°). Hence this appeal. It has been expressly 
laid down im the Full Bench case of Dalganjan Singh that, 
where on the perfect partition of a Mahal under the North- 
Western Provinces Land Revenue Act, 1873, no new waj1d-u/- 
arg has been framed for any of the new Mahals, the question 
whether or how far a contract or a custom of pre-emption 
recorded in the waytb-ul-arz of the undivided Mahal is still 
in force, or who isentitled to claim the benefit of it, is not 
capable of any absolute or invariable answer.” This shows 
that the mere fact that the words Azssadaran deh have been 
construed to mean “ co-sharers in-the undivided village, ” is 
no reason for holding that the words “ Azssadar deh” in the 
present case also mean a co-sharer in the undivided Mahal 
and not a sharer in the dek, t. e, village. 


Again, in interpreting a wajib-ul-arz according to the 
ruling in the case of Dalganjan Singh “ no general considera- 
tions are of any value. In every case we must place ourselves 
as nearly as possible in the position of the parties and have 
regard to surrounding circumstances.” These remarks imply 
that the learned Judges who decided Dalganjan Singh v. 
Kalka Singh (8) on placing themselves as nearly as possible in 
the position of the parties to the wayzd-u/-ars and considering 
the surrounding circumstances came to the conclusion that 
by using the words “ Aissadaran deh the framer of the wayzd- 
ul-arg intended to confer the right of pre-emption on the co- 
sharers of the undivided dek meaning thereby the undivided 


(1) [1899] I. L. R., 22 All, 1. 
(2) [1910] L L. R., 32 AlL, 265. 
(3) [1899] I. L. R., 22 AlL, 1, 
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Mahal. It must be taken for granted that in the case such sur- 
rounding circumstances did exist as forced the learned Judges 
to come to that conclusion. It remains to be seen ifin the case 
before us the circumstances are such as to make us conclude 
that the right of pre-emption is intended for the co-sharers of 
the undivided deA as one Mahal. Deh is a Hindi word and 
means a definite area of agricultural holdings with houses upon, 
and is thus a physical unit. Makal is a corruption of an Arabic 
word and is a legal term meaning “ any local area held under 
separate engagement for the payment of the land revenue. ” 
Deh and Mahal are two distinct conceptions. In one def there 


_ may be several Makals andin one Makal there may be several 


Dehs or portions of them. It, however, sometimes happens that 
a definite area of land is one de% and also one Mahal. This is 
a pure accident and must not lead to the erroneous notion 
that when the terms “ deh” and “ Mahal” may be predicated ` 
of the one and the same area of land, they became synony- 
mous. When the wayzb-ul-ars of the village Dharera was 
framed in 1272 Fasli, it was onedeA and also one Makal. It 
was called a dež from the physical point of view and a Makal 
from the fiscal stand-point. The meaning of a“ Agssadar in 
the deh of Dharera” is quite distinct from the meaning of “a 
hissadar in the Mahal of Dharera.”. The plain and natural 
meaning conveyed by the former is “a sharer in the physical 
entity called Dharera” without any notion of his liability 
to the payment of revenue ; while the natural and ordinary 
meaning of the latter is “ a co-sharer in the Mahal of Dharera 
who is a member of the co-parcenary body jointly and 
severally responsible for the revenue of the Mahal. 


There being a vast distinction between the word “deh” 
and the word “ Mahal,” the plain meaning of “ a Aissadar deh” 
in the wajzb-ul-arzs we have to construe is “a sharer in the 
village Dharera,” and there are no surrounding circumstances 
to lead me to infer that the intention of the framers of the 
wajtb-ul-areg in question was to mean by those words “a co- 
sharer in the undivided Mahal of Dharera.” Had they any 
such intention, they would have used the expression “a Aissa- 
dar mahal” instead of “a fArssadar deh.’ Moreover, the 
distinction sought to be drawn between “a /zssadar deh” and 
“a hessadar mahal” is tag fine for the mental calibre of the 
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class of people to which the ordinary framers of waytb-ul-arses 


belong. Again, in the wajtb-ul-argz before us there are in- 


dications which go to show that “ a Aissadar deh” means “a 
Sharer in the village” and not “a co-sharer in the undivided 
Mahal.” One is that the framers are stating a custom which 
exists in the “village” and notin the “ Mahal.” Another is 
that they use the word “<Atssadar” in the singular number, 
showing thereby a complete absence of the idea of the CO-par- 
cenary body from their minds. The existence of the expres- 
sion, “ As to the rights of co-sharers among themselves based 
on custom or agreement,” in the wajtb-ul-ars in Dalganjan 
Singh’s case might have been one of the surrounding cir- 
cumstances which led the Chief Justice to hold that “deh” 
in that wajib-ul-arz meant “mahal” There is nothing in 
the case before us to show that the word “ Atssadar” in the 
beginning of the pre-emption clause means “ a co-sharer in 
the undivided mahal of Dharera” to make me infer that that 
word in the expression “a Afssadar deh” also means “a co- 
sharer in the undivided mahal of Dharera.” The natural 
meaning of the pre-emption clause in the case before us to 
my mind is that at the time of the framing the wajtb-ul-ars 
there existed a custom whereby a sharer tn the village was 
entitled to pre-empt. The fact that he at that time was also 
a co-sharer in the undivided mahal of Dharera was a mere 
accident and not the essential diferentia on which the exis- 


tence of the right of pre-emption depends. It is admitted in ` 
Dalganjan Singh’s case that persons other than co-sharers ` 


in an undivided Mahal can have the right of pre-emption 
after a perfect partition, and that being the case to be a co- 
sharer in an undivided Mahal, cannot be an essential of the 
right of pre-emption. For the above reasons I hold that the 
plaintiffs, on the right interpretation of the wajtb-ul-ars of 
1272 Fasli, notwithstanding a perfect partition, are, as sharers 
in the village, entitled to pre-empt. The result is that I 
would dismiss the appeal with costs, 


By THE COURT.—The appeal is dismissed with costs, 
Appeal dismissed, 
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AYODHYA PRASAD AND OTHERS 
VErSUS . 
KING-EMPEROR.* 

Criminal Procedure Code (Act V of 1898), section 107-—-Security for keep- 

ing the peace—Evidence as to probability of breach of the peace. 

Security for keeping the peace should be taken in a case where 
after the occasion on which ill-feeling between parties first came to a 
head had passed without an actual disturbances, there still remained the 
probability of a recurrence of it in the near future, in fact at any moment. 

CRIMINAL REVISION against an order of H. M. R. Hop- 
kins, Esq., I. C. S., Distfict Magistrate of Allahabad, ordering 
applicants to furnish security under section 107 of the Code 
of Criminal Procedure. 


The facts of this case were as follows :— 


On the 13th of December, 1910, the day of the Bakrid, one. 
Ramzani brought a cow to sacrifice at his house. The Hindus 
remonstrated as no sacrifice had occurred in that muhalla 
before, and threatened to prevent the sacrifice by force. The 
police came in time to prevent any disturbance of the peace, 
A conference of the leading men of both sides was suggested 
by the District Magistrate, which decided that the cow should 
not be sacrificed in that particular locality. The Hindus 
were dissatisfied and resumed their threatening attitude. The 
police was in force and ten ring-leaders were arrested and 
ordered to furnish security during the Bakrid. The cow was 
taken charge of by a leading Mahomedan who promised 
that it should not be sacrificed at all. On the 21st of Decem- 
ber, 1910, the ten Hindus were brought up before Joint 
Magistrate, but he discharged them as the Bakrid was past 
during which they had been required to furnish security. 


On the sth of January, on these very same facts, the 
police sent up 48 other Hindus, the present applicants, under 
section 107 of the Code of Criminal Procedure. The District 
Magistrate bound them over to keep the peace for the period 
of one year on the ground that the general feeling amongst 

° Cr. Rev. No. 208 of 1911. 
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Hindus in the matter of cow killing was ‘always very strong, 
and a certain number of the accused were Pragwals, a 
turbulent section of the community. The applicants came.up 
in revision to the High Court, 


Motilal Nehru (with him Parshotam Das T andan and 
Kama Kant Malaviya’ for the applicants, l 


There was no reason to apprehend a breach of the peace 
when applicants ‘were arrested, and no exhibition of further 
ill-feeling had been suggested at the time. Even the ten 
ring-leaders originally arrested had been discharged. On the 
5th of January, the day of the arrest in the present case, there 
was no likelihood ofa breach of the peace being committed, 
and there certainly was no immediate apprehension of a breach 
of the peace. It would be time enough to take security when 
Bakrid approached. If men were to be convicted on their 
feelings, the whole of Daraganj might be arrested. Out of 
48 persons, only 8 were Pragwals, Section 107 was inapplic- 
able. He cited . ' 


In the matter of the petition Of Basdeo and others, [1903] I. L. R. 
26 All, 190. ` 

In re Shivram Parashram, [1904] 6 Bom., L. R., 663. 

Narindra Bahadur Pal y. King-Emperor; [1904]t A. L. J. R., 418. 


A. E. Ryves (Government Advocate), for the Crown. 


Section 107 applies. The attitude of the Hindus had been 
extremely hostile throughout. The ruling in 26 Allahabad, 
did not go further than that the court was not satisfied that 
there was any likelihood of the breach of the peace on the facts 


CRIMINAL. 


Dampen 


IQII. 


Ayodhya 
Prasad 


v. 
King-Empero; 


of the case. The District Magistrate, who was responsible for ` 


the peace of the District, was the best judge of the danger of 
disturbance. There was a finding as to the continuance of 
the ill-fecling amongst the Hindus, 


Motilal Nehru, in reply. 
The judgment of the Court was delivered by 


| CHAMIER, J.—This‘is an application by forty Hindus, 
residents of Daraganj, for revision of an order of the District 
Magistrate of Allahabad, requiring them’ to execute bonds 
with sureties for keeping the peace for a period of one year, 


144. 


Chamier, J, 
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On December 13 last, the day of the Bakrid, a Mahomedan 
Jolaha, named Ramzan, took a cow to his house in Daragan], 
intending to sacrifice it there. His house is in a quarter 
where cows have never been sacrificed. His Hindu neigh- 
bours objected to the proposed: sacrifice and they and others, 
after trying to persuade Ramzan, to abandon his proposal, 
made a demonstration in great force near his house. The 
police reported the matter to the District Magistrate who, with 
the Joint Magistrate and Superintendent of Police, hurried 
to the spot. A leading Hindu and a leading Mahomedan, to 
whom the matters were referréd, decided that the cow should 
not be sacrificed at Ramzan’s house but at another place 
where such sacrifices had taken place on other occasions. 


The Hindus were not satisfied with the arrangement and 
a large number of them rushed off to Ramzan’s house in 
defiance of the Magistrate and police saying that they would 
carry off the cow and beat the Mahomedans even if they lost 
their lives. Ten of them were arrested and the remainder 
were after some difficulty dispersed. Early in January the 
present applicants and others were called upon by the Dis- 
trict Magistrate to give security for keeping the peace. Mean- 
while, the ten men arrested on December 13th, had been 
placed before the Joint Magistrate and discharged, that officer 
being of opinion that there was no necessity to continue the 
proceedings against them, They professed to be satisfied as 
the cow had been made over to a leading Mahomedan who 
undertook that it should not be sacrificed at all. After that 
the case was taken up against the applicants and others by 
the District Magistrate, who in the result made the order 
against which this application is directed. 


Pandit Motilal has referred me to the case of In the 
natter of the petition of Basdeo (1) and has contended that 
according to the decision of SIR JOHN STANLEY therein secu- 
rity should not have been demanded of the applicants. In that 
case a number of Hindus had interfered with a Mahomedan 
procession at the Moharram, but no actual breach of the peace 
had taken place. After the Moharram was over, the Magis- 
trate held an enquiry and bound over a number of Hindus to 
keep the peace for one year, SIR JOHN STANLEY set aside 

(1) [1903] I. L. R. 26 All, 190. 
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the order of the Magistrate on the ground that it could not 
be. inferred from the conduct of the applicants on that 
occasion that they were likely to commit a breach of the peace 
at the next Moharram orin the near future at all. In the 
course of his judgment he said :— 

“ Section 107 pre-supposes that the person sought to be put under 
a rule of bail is likely (nor was likely) to commit a breach of the peace. 
The evidence goes to shew that the petitioners at‘the utmost were 
likely to cause a breach of the peace during the last Moharram festival. 
It cannot be presumed from this that they are likely to do the same at the 
next Moharram festival.” 

If the evidence in that case did not shew that it was likely 
that the petitioners would commit a breach of the peace 
after the institution of proceedings, no case was established 
for. taking security from the petitioners. That case cannot 
be regarded as laying down a rule that security should not 
be taken in a case of this kind after the occasion has passed 
on which ill-feeling between parties first came to a head. An 
affair like that which took place between the Hindus and 
Mahomedans of Daraganj on December 13th last in itself 
renders it probable that breaches of the peace will take place. 
As observed by a witness called by one of the applicants, 
“there is no matter over which there can be more ill-feeling 
between Hindus and Mohamedans and the ill-feeling lasts 
for years.” The evidence shews that the Hindus were not 
at all satisfied with the outcome of the affair, that they were 
putting pressure upon Ramzan to leave the neighbourhood, 
were throwing bricks into his house, and were threatening 
him with violence. There is therefore evidence that the 
relation between the Hindus and Mahomedans were in a 
most unsatisfactory state notwithstanding that arrangements 
had been made to prevent the ‘sacrifice of the cow which 
Ramzan had taken to his house. It was in fact likely that 
there would be a breach. of the peace in the near future in 
fact at any moment. ‘In my opinion the District Magistrate 
was fully justified in taking security from the applicants, 
This application is dismissed, 


S, A, P, : Application rejected. 
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ABDULLAH KHAN AND ANOTHER 
Versus 
MUSAMMAT BUNDI AND OTHERS." 
Transfer of Property Act (IV of 1582), section rg—Ostenstble owner— 


Owners of the property minors at the date of transfer—A gra Tenancy 
Act (TI of r901), section 201. 


One N Ķ died possessed of some property leaving him surviving _ 
a widow Z and two minor sons. During the minority of the sons B not 
only got herself recorded in respect of 1rd of the property left by the hus- 
band (her proper share being th and the balance being ber sons’), but 
she mortgaged it to one N. WM sold his rights to Æ who brought a suit 
for sale on foot of his mortgage and having put the property to sale 
purchased it himself. He subsequently transferred it? M. M brought a 
suit for profits against the sons and got an ex parte decree. In asuit by 
the sons for declaration of title to their share in the property excluding 
the %th belonging to the mother :— 

Held, (1) that the suit was not barred by the provisions of section 41, 
Transfer of Property Act, inasmuch as the mother could not be the 
ostensible owner of the property transferred with the consent, express 
or implied, of the sons who were minors at the date of the transfer ; 

(2) that the proviso to section 201 ofthe Tenancy Act protected the 
present suit. 


SECOND APPEAL from a decree of C. E. Guiterman, Esq., 
Additional Judge of Meerut, confirming a decree of Babu 
Kameshwar Nath, Munsif of Kairana. 


Suit for declaration of title. 


The facts and arguments fully appear from the judgment. 


Mohammad Ishaq, for the appellants. 
C. R. Alston, for the respondents. 


The judgment of the Court was delivered by 


KNOX, J.—This was a suit for a declaration ‘that the 
plaintiffs-appellants be declared proprietors of a certain 
share in mauza Taprana or in the alternative be awarded 
possession of the same. It appears that’ one Nasib Khan 
died somewhere about the year 1890, possessed of a share 
in the village in question. He left ‘surviving a widow, 
Musammat Bundi, and two sons, who are the plaintiffs- 

* S, A. No. 1365 of 1910. 
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_ appellants now before us. According to the Mahomedan law, 
Musammat Bundi would inherit %th share in the landed 
property left by Nasib Khan, and the sons would take the 
remainder in equal shares. The appellants were minors 
at the time of their father’s death, and during their minority 
Musammat Bundi not only got herself recorded as proprietor 
of a one-third share but proceeded in 1892 to mortgage the 
same to one Nihal. The latter sold his rights to one Rura 
Mal, who is a respondent in this case. He brought a suit on 
the mortgage and having obtained a decree, brought this 
one-third share to sale and purchased it himself. He 
subsequently sold to Mohib-ullah Khan, who is the second 
respondent now before us. Mohib-ullah Khan, on the Ist of 
September, 1908, brought a suit for profits on account of 
this one-third share. This suit was not resisted by the 
present appellants and resulted in an er parte decree in favour 
of Mohib-ullah Khan. By the present suit the plaintiffs 
seek to establish their right in respect of y{ths share of the 
property left by Nasib Khan, being the difference between 
the one-eighth share which passed to Musammat Bundi by 
right of inheritance and one-third share, which she mortgaged 
in 1892. The court below have dismissed the suit on two 
grounds only, First, they have held that the decision in the 
suit for profits operates as res judicata so as to bar this suit 
under the provisions of section 11 of the Code of Civil Pro- 
cedure; secondly, they have held that the, respondent, 
Mohib-ullah Khan, is protected by the provisions of section 
41 of the Transfer of Property Act. In our opinion the suit 
ought not to have been dismissed on either of these grounds. 
The plaintiffs were minors at the time of their father’s death, 
and at the time of the mortgage in favour of Nihal which 
constitutes the original transfer lying at the root of the res- 
pondent’s title. Under these circumstances it cannot be 
said that Musammat Bundi was the ostensible owner of this 
one-third share with the consent, express or implied, of the 
present plaintiffs. Authority for this proposition may be 
found in Dalibat v. Gopi Bat (1) and in Dambar Singh v. 
Jawitri Kunwar(?), With regard to the question of res judicata 
(1) [1902] I. L. R., 26 Bom., 433, at p. 436. 
(2) [1907] L L. R., 29 All., 292, at p. 294. 
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we do not find it necessary to determine the question of the 
effect of the Revenue Court’s decree on the ground of the same 
having been passed ex parte. It is sufficient for us to say that 
the plaintiffs in our opinion are clearly protected by the proviso 
to clause (3) of section 201 of the Agra Tenancy Act, II of 
1901. At the time when he filed his suit for profits, Mobib- 
ullah Khan was not a recorded co-sharer, but he had applied 
for mutation some months before and mutation of names was 
effected in his favour, while the suit for profits was pending 
and before it had been decided. On the principle laid down 
by the Full Bench of this Court which recently considered 
this question, it is clear that even if that suit for profits had 
been defended by the present appellants, Mohib-ullah could 
have obtained a decree in that court on the basis of the 
record in his name in the revenue papers on his proving that 
his name had been so recorded at any time before the deci- 
sion of the suit. The ex parte decree passed against the 
present plaintiffs cannot put them in a worse position than 
they would have occupied if they had resisted the suit and 
the suit had been determined against them on proof that 
Mohib-ullah Khan, during the pendency of the suit, became 
a recorded co-sharer. It follows that the present suit is 
protected by the proviso at the end of clause (3) of section 
201 of the Tenancy Act. We, theréfore, accept this appeal, 
and setting aside the decrees of both the courts below, decree 
the plaintiffs claim for a declaration to the extent already 
stated, with costs throughout. 


Appeal allowed. 
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SHEO GOPAL PANDE AND OTHERS 
VErSUS 
THAKUR BALDEO SINGH AND OTHERS.’ 
a Tenancy Act (II of roor), section 95—Rent must be agreed upon or 
fixed by the court—Right of suit. 


In the case of agricultural tenants if the landholder wishes to get rent 
for the period of tenancy, he must either come to an agreement with the 
tenant as to the rent to be paid or get the rent fixed by the court while 
the tenancy subsists. There is no difterence in this respect between the 
present Tenancy Act and Act XII of 1881. 

SECOND APPEAL against a decree of S. Mahomed Ali, 
Esq, I. C. S., District Judge of Mirzapur, confirming a decree 
of B. Chail Behari Lal, Assistant Collector of the first class, 


Mirzapur, decreeing the claim in part. 
Suit for arrears of rent. 
The facts of this case are as follows :— 

_ Plaintiffs were the mortgagee of occupancy holding of which 
defendants were alleged to be sub-tenants. The latter were 
sued in 1316 Fasli under‘section 58 of the Tenancy Act for 
ejectment, and ejected accordingly. Their plea was that 
‘they were not in possession, but the court found that they 
were sub-tenants, Plaintiffs now sued them for arrears of rent 
for the years 1315 and 1316 Fasli. Defendants again urged 
that they had not been in possession, and that there was 
no agreement to pay rent. The court of first instance, 
however, decreed the claim at a certain rate, and its decree 
was confirmed by the court below, 


Defendants appealed. 

M. L. Agarwala, for the appellant. 
= Section 34 of the Tenancy Act does not apply, no decree 
can be granted for arrears of rent after ejectment, unless a 
fresh agreement to pay rent can be proved. No such agree- 
ment has been proved in this case. 


Manni v. Raj Kumar, [1904] 2 A. L. J. R, 1. 
Debi Singh v. Muhammad Ismail Khan, [1898] I. L. R., 20 All, 296. 


* 5. A, No, 1069 of 1910, 
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Peary Lal Banerji (for Durga Charan Banerji), for the 
respondent. 


Defendants have all along alleged that they were not in 
possession. There were proceeding also before the Revenue 
Court where they maintained that plea. Their allegations 
despite the finding do not imply that they were in possession 


with the consent of the mortgagee, who had been put in 


possession under a Civil Court decree. If they were holding 
on even after the expiry of the lease, our consent cannot be 
presumed from their possession. They could not have been 


holding on at least in 1816, as they had been sued for eject- 


ment in that year, Issues should be remitted as to the fact of 


their being in possession with or without our consent. 


M. L, Agarwala, was heard in reply. 


The following judgment was ; delivered by 


CHAMIER, J.—This was a suit by the respondents against 
the appellants and others for the 'rent of certain land for the 
years 1315 and 1316 Fasli. The respondents are mortgagees 
in possession of an occupancy holding, and their case ‘is that’ 
the land to which this suit relates was part of that holding, 
and that the appellants and others were the sub-tenants of 
their mortgagors and held the land at an annual rent of Rs, 
148-8-0. Paragraph 2 of the plaint says that, under a compro- 


mise filed in the Civil Court and the decree passed thereon, the 


respondents are entitled to collect rents from the sub-tenants 
from 1315 Fasli. The first court gave the respondents a 
decree for Rs. 137-4-0, and this decision was affirmed by the 
District Judge on appeal. In second appeal it is contended 
that the suit is not maintainable. It is pointed out that the 
District Judge has held that no agreement as to the amount 
of rent to be paid by the appellants has been proved,.and the 
first court's decree was affirmed on the ground that the court 
was competent to determine the rent’ payable for the land, 
‘The learned District Judge refers to section 34 of the 
Tenancy Act. The section refers to suits brought against 
persons occupying land without the consent of the land-holder. 
The respondents have never alleged that the appellants 
were in occupation of the land during’ the years in suit 
without their consent. On the’ contrary, their allegation is 
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that the appellants were tenants of the mortgagors and 
became their tenants when they took possession under the 
compromise. Section 34 therefore does not apply to the 
suit, nor does section 95 of the Tenancy Act apply to the 
suit, for the appellants were ejected at the end of 1316 Fasli, 
and it has been held in a series of cases, see Manni Tewari 


V. Rajkumar Lal ('), and cases referred to therein, that in the - 


case of agricultural tenants, if the landholder. wishes to get 
rent for the period of tenancy, he must either come to an 
agreement with the tenant as tothe rent to be paid or get 
the rent fixed by the court while the tenancy subsists, 
The case to which I have referred was one under. Act XII 
of 1881. But the ruling seems to be applicable to section 95 
of the present Tenancy Act ; the opening words of which are, 

“atany time during the vonata of the tenancy.” On 
behalf of the respondents it is contended that there should be 
at least a further enquiry in order to ascertain whether, and, 
if so, from what date, the appellants: oécupied the land with- 
out the consent of the respondents. To accede to this sug- 
gestion would be to allow the respondents to make a fresh 
case against the appellants, and I cannot allow them to do 
this act.at. this stage. It seems a hard case, but the respon- 


dents, as it seems to me, should either. have proved an agree- ` 


ment for the payment of rent or taken steps to have the rent 

fixed by the court before they ejected the appellants, . I: 
allow the appeal and dismiss the suit with costs throughout. 

S. A. P. Appeal allowed. 

(1) [1904] 2 A L. J- R., ı - 
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GOBARDHAN PRASAD 
Versus 


GUk PRASAD RAM.* 


Reference to arbitration without intervention of court—O? der of Asststant 
Collector, 1st Class, directing award to be filed-- Whether appeal from 
such order lies to District Judge. 


Held, that no appeal lies to the District Judge from an order of an 


` Assistant Collector, first class, directing that an award made on @ matter 


referred to arbitration without the intervention of the court should be 
filed, 


CIVIL REVISION from an order of Pandit Sri Lal, District 
Judge of Ghazipur. 


~ 


S. M. Ahmed Kareem, for the applicant. 
M. L. Agarwala, for the opposite- party. 
The following judgment was delivered by 


CHAMIER, J.—This is an application for revision of the 
judgment and decree of a District Judge, dismissing an appeal 
against an order of an Assistant Collector of the first class that 
an award made ona matter referred to arbitration without 
the intervention of court should be filed. It is contended that 
an appeal lay to the District Judge under section 104(1X/), 
Code of Civil Procedure. The provision referred to is to 
the effect that an appeal shall lie, but does not indicate the 
authority or court to which the appeal is to be presented. In 
order to find out whether the appeal in this case lay to the 
District Judge, one must refer to the Tenancy Act. That 
Act makes no provision for an appeal to the District Judge 
against an order of the kind passed by the Assistant Collector 
in this case. The law relating to appeals from Assistant 
Collectors of the first class under the Tenancy Act is to be 
found in sections 177, 178 and 179, It is obvious that neither 
section 178 nor section 179 applies to this case, Section 177, 
which relates to appeals to the District Judge, does not autho- 


© Civ. Rev. No. 62 of 191T. 
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rize an appeal against an order, such as was passed by the CIVIL. 
Assistant Collector in the present case. Under section 177 ‘sit 
appeals lie to the District Judge in suits included in group A — 
- and group B of Schedule IV of the Act. It was suggested ay 
that the order in question should be regarded as having been bite os l 
passed in a suit of the kind described in No. 16 or No. I 7 of Ram. 
group B. Buta suit registered under paragraph 20 of Schedule T 
IT of the Code of Civil Procedure, cannot possibly be regarded 

as a suit by a co-sharer against a lambardar or co-sharer for a 

share of profits or for a settlement of accounts. The circum- 

stance that the matter referred to arbitration by the parties 

was the amount of profits due to the present applicant in 

respect of his share does not make the suit registered under 

paragraph 20, a suit for a share of profits. It is not for me 

to consider whether an application or appeal could have been 

presented to the Commissioner or any other authority in this 

case, All that I have to see is whether an appeal lay to the 

District Judge. I hold that no appeal lay to him. This 
application is dismissed with costs. 


Chamier 


Application dismissed. 
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WAJAHAT HUSAIN AND OTHERS 
VErSUS ; 


RATAN LAL AND OTHERS.* oo 


; Transfer of Property Act (IV of 1882), section $a— Co-mortgagors—Con- 


tribution— Default of subsequent incumbrancer—Sale at the instance of 
prior mortgagee—Benami purchase by subsequent incumbrancer—not 
entitled to benefit of his own wrone—Partial redemption. 


A and B hypothecated their respective properties to © by a single 


mortgage-deed and, left in his hands part of the consideration for the 
‘redemption of a prior mortgage, held over a portion of B’s property by 


D. C did not redeem D, who subsequently obtained a decree on foot of 
his mortgage, and upon the property being sold in execution, C purchased 
the same in the name of E. eld that the integrity of the mortgage, in 
favour of C was broken up and A’s representatives were entitled to redeem 
the portion “of the mortgaged property upon payment of a proportionate 


amount of the mortgage money. A’s share being under section 82, 


Act IV of 1882, liable only ‘for its own quota of the debt, C could iiot 
throw the whole burden upon it and claim that D’s property had been 
sold to discharge a prior mortgage, inasmuch as it was C’s wrongful 
conduct which led to that sale. l 

SECOND APPEAL, from a decree of Babu Jagat Narain, 
Additional Subordinate Judge of Aligarh, modifying a decree 
of Babu Kunwar Sen, Munsif of Bulandshahr. 


Suit for redemption of a mortgage, 
The court below decreed the suit in part. 


Plaintiffs appealed. 
M. L. Agarwala (with him Muhammad Ishag and 
Shafi-us-zama), tor the appellants. 


Gulsari Lal, for the respondents. 
The judgment of the Court was delivered by 


BANERJI, J.—This was a suit for redemption of a mortgage 
and was brought under the following circumstances :—0n the 
4th of September, 1890, Ashik Husain and Abadi Begam 
executed a mortgage in favour of Mahbub Ali, to secure the 
principal sum of Rs. 4,335-3-6. Abadi Begam mortgaged in the 
document 32 bighas, 13 biswas, 13 biswansis of resumed s2/ak 

© S.A. 1090 of 1910. 
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land and Ashik Husain mortgaged 27 bighas, 7 biswas, 17 bis- 
wansis of waft land, but the amount of the mortgage was 
charged on both these shares, Abadi Begam is dead and she left 
as her heirs her husband, a son and two daughters. The extent 
of the shares of the children of Abadi Begam was three-fourths, 
and these they have assigned to the plaintiffs. The share of 
Ashik Husain, the husband of Abadi Begam, in her property 
has been transferred to Bhagwati Prasad, one of the defen- 
dants tothe suit. Out of the amount of the consideration 
for the mortgage, Rs. 2,122-11-6 were left unpaid by Mahbub 
Ali, in order to redeem a prior mortgage of the roth of Jan- 
uary, 1880, executed in favour of one Mukh Ram by Ashik 
Husain. This amount was never paid, and consequently 
Mukh Ram brought a suit for sale on the basis of his mort- 
gage, obtained a decree and brought to sale 23 bighas, 17 
biswas, 6 biswansis out of Ashik Husain’s share. This was 
purchased by Mahbub Ali on the 21st of August, 1893, in the 
name of a denanudar. The plaintiffs contend that as the 
integrity of the mortgage of the qth of September, 1890, was 
broken up in consequence of the purchase of a portion of the 
mortgaged property by the mortgagee, Mahbub Ali, they are 
entitled to redeem the three-fourths share purchased by them 
on payment of a proportionate amount of the mortgage 
money. Their right -to bring the suit and to obtain redemp- 
tion of the three-fourths share which they purchased has 
been admitted by the courts below and a decree for redemp- 
tion was granted. The question is, what amount out of the 
total mortgage money should be paid by the plaintiffs in 
order to entitle them to redeem. The plaintiffs in their plaint 
offered to pay Rs 600 on the allegation that the amount 
borrowed by Abadi Begam was only Rs, 1,000. This allega- 
tion has been found by the courts below to be incorrect and 
it must be held that the full amount of the mortgage was 
payable by the two mortgagors, Abadi Begam and her hus- 
band, Ashik Husain. The lower appellate court has directed 
the plaintiffs to pay Rs, 1,588-6-9. The appellants dispute 
the correctness of this amount. We are unable to follow the 
principle on which the court below has declared that sum to 
be payable by the plaintiffs. The property of Abadi Begam 
and Ashik Husain being subject to the mortgage of the 4th 
of September, 1890, the share of each mortgagor was liable, 
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under the provisions of section 82 of the Transfer-o}-Property 
Act, for the portion of the mortgage debt, which was propor- 
tionate to the value of the property mortgaged by her. The 
learned Vakil for the respondents contends that as the pro- 
perty of Ashik Husain was sold to discharge the prior 
mortgage held by Mukh Ram and as the mortgagee, Mahbub 
Ali, purchased that property, he was entitled to throw the 
whole burden of the mortgage of the 4th September, 1890, 
on the share of Abadi Begam alone. We are unable to 
accept this contention. As we have said above, Mahbub Ali 
withheld payment of Rs. 2,122-11-6, which he undertook to 
pay to Mukh Ram, It was in consequence of his omission 
to. pay this amount to the prior mortgagee that a portion 
of the property mortgaged by Ashik Husain under the 
mortgage of the 4th of September, 1890, was sold, It was 
Mahbub Ali’s own conduct which led to the sale, and he 
cannot take the benefit of his own wrong. He therefore could 
not claim that he was entitled to throw the whole burden on 
the share of Abadi Begam, though originally that share was 
liable only for its own guota of the debt. We think that the 
plaintiffs are only liable to pay three-fourths of the amount 
for which the share of Abadi Begam was proportionately 
liable under the mortgage, and that out of this amount should 
be deducted three-fourths of the amount of compensation paid 
to the mortgagee or his transferees for the acquisition under 
the Land Acquisition Act of a part of the property mortgaged 
by her. In ‘calculating the value of the two properties mort- 
gaged to Mahbub Ali, the prior mortgage on Ashik Husain’s 
share ought undoubtedly to be taken into consideration in 
ordinary circumstances, But as in the present case almost 
one-half of the amount of the mortgage, which we may reason- 
ably assume to be the amount which Ashik Husain was 
borrowing, was never paid, we should exclude from consider- 
ation the liability of his share of the property under the prior 
mortgage the amount of which was nearly equal to the 
amount which Mahbub Ali did not pay. In this view the 
calculation of the proportionate liability of the share of Abadi 
Begam should be made as if Ashik Husain’s share was not 
subject to the prior mortgage. On this basis the parties have 
calculated the amount for which the plaintiffs are liable, and 
they are agreed that that amount should be Rs. 1,145. We, 
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accordingly, vary the decree of the court below and direct 
that the plaintiffs claim for redemption of a three-fourths 
share be decreed on payment within six months from tkis 
date, of Rs, 1,145. The parties will pay and receive costs in 
all courts in proportion to failure and success. In other 
respects the decree of the court below is affirmed. 


Decree varied. 


KHUB CHAND 
VEFSUS 
HARMUKH RAI AND ANOTHER.* 


Limitation Act (XI of 1905), section t2—Time requisite for obtaining 
copy—Application for copy made on date the court closed for annual 
vacation—Notice posted during vacation—Copy received actually after 
vacation—A ppeal whether time-barred. 


The decision of the first court in a certain case was dated September 
30, 1909. The appellant applied for a copy of the judgment and decree 
on October 13, "1909. On the latter date the subordinate courts closed 
for the annual vacation and did not re-open till November 17, 1909. 
Under the special orders of the District Judge the copying department 
continued working during the earlier days of the vacation, and accord- 
ingly a notice to the effect that the copy required by the appellant was 
ready,.was posted on the notice-board of the Court on October 18, 1909. 
The copy was actually received by the appellant on November 29, 1909, 
and his petition of appeal was presented to the lower appellate court on 
December 1. 1909. The District Judge dismissed the appeal as time- 
barred: Æeld, that the appellant should not be considered bound to 
have taken cognizance of the notice posted on October 18, 1909, until 
the date the courts re-opened after the vacation, that is, until November 
17, 1909, and that, therefore, the period requisite for obtaining the copy 
applied from October 13, to November 17, 1909, and excluding this 
period under the provisions of section 12 of Limitation Act, the appeal 
was within time when presented to the lower appellate court on 
December I, 1909. 


SECOND APPEAL from a decree of H. M. Smith, Esq., Ad- 
ditional Judge of Aligarh, confirming a decree of Babu Banke 
Behari Lal, Additional Judge. _ 

® S, A, No, 406 of 1910s l 
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Defendant’s appeal. 
Gulzart Lal, for the appellant. 
Abdul Raoof and Tef Bahadur Sapru, for the respondents. 


The judgment of the Court was delivered by 


PIGGOTT, J.—This is a defendant's appeal, and the only 
point for determination is whether the lower appellate court 
was justified in dismissing the appeal presented before it by 
the same defendant, on the ground that it was barred by 
limitation. The decision of the first court in the case was 
dated the 30th of September, 1909. This defendant applied 
for a copy of the judgment and decree on the 13th of Octo- 
ber, 1909. On that same date the courts below closed for. the , 
annual vacation, and did not re-open until the 17th of Novem- 
ber, 1909. It appears that under the special orders of the 
District Judge the copying department continued working 
during the earlier days of the vacation, presumably in order 
to make up arrears. Under these circumstances a notice to 
the effect that the copy required by the defendant, Khub 
Chand, was ready, was posted on the notice-board of the 
court on the 18th of October, 1909." The copy was actually 
received by Khub Chand on the 2gth of November, 1909, 
and his petition of appeal was presented to the lower 
appellate court on the ist of December, 1909. Fhe ques- 
tion we have to determine is what is to be considered the 
period requisite for obtaining necessary copies in this case. 
We have it on the affidavit of the appellant, which was 


not controverted, that he did not actually receive notice 


that his copy was ready before the date on which the 
copy was made over to him, namely, the 29th of Novem- 
ber, 1909. We have only to consider, therefore, whether he 
was bound to have taken cognizance of the notice posted on 
the notice-board of the court on the 18th of October, 1909, 
at a time when the court was closed on account of the 
annual vacation. We are of opinion that the appellant should 
not be considered bound to have taken cognizance of that 
notice until the date the courts re-opened after the vacation, 
that is, until the 17th of November, 1909. We hold, therefore; 
that the period requisite for obtaining the copy in this case 
extended from the 13th of October to the 17th November, 
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1909, and if this period be excluded under the provisions 
of section 12 of the Limitation Act, the appeal was within 
time when presented to the lower appellate court on the 
Ist of December, 1909. We, accordingly, allow this appeal, 
set aside the order and decree of the lower appellate court 
and remand the case to that court with directions to re-admit 
the appeal under its original number in the register and to 
dispose of it according tolaw. Costs here and hitherto will 
abide the event. 


Appeal allowed—Cause remanded. 





SHARIF AHMAD 
Versus 
KING-EMPEROR.®* 
Criminal Procedure Code (Act V of 1898), section rog—Security Jor good 
behaviour—“ Give a satisfactory account of himself) meaning of. 


The words “give a satisfactory account of himself” in section 109, 
Code of Criminal Procedure, do not mean that a person spends his 
time or at least his leisure moments in a satisfactory manner, 


Hence, a person who is a peon in the employ of the municipality and 
whose occupation and place of residence are well-known, but who, accord- 
ing to the Magistrate, “ prowls about at night, associates with scoundrels, 
bolts from the place and is armed with and uses a /a/}t,” cannot be 
proceeded against under section 109 of the Criminal Procedure Code. 

CRIMINAL REVISION against an order of E. O. E. Leggatt, 
Esq., Sessions Judge of Sabaranpur, rejecting the application 


of the accused, 
The fact of this case are as follows :— 


On the 2oth of December, the police of Saharanpur expect- 
ed a gang of thieves to visit the city. A little before midnight 
some 7 or 8 men were seen coming in from the side of the 
jungle and pursued, They ran to the shop of one Shaman 
and there some /a¢hz blows were exchanged. Sharif Ahmad 
and some others were subsequently arrested at the shop, 

° Cr. Rev. No. 318 of I9II, 
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with /athts in their possession, and charged under section 
109 of the Code of Criminal Procedure. The Magistrate 
ordered them to furnish security for a period of one year. 
This order was confirmed by the District Magistrate, and 
the Sessions Judge rejected an application in revision. 
Applicant come up to the High Court. 


Balram Chandra Mukerji, for the applicant. 


Accused is an octroi Chaprast. His case does .not come 
under section 109, Criminal Procedure Code. He could not 
be said to have no ostensible means of livelihood or to be 
concealing his presence within the Magistrate’s jurisdiction. 
If the view taken by the lower court was right, section 109 
might apply to any body found strolling outside at night. 


The Governntent Advocate for the Crown did not support 
the order. 


The following judgment was delivered by 

CHAMIER, J.—The applicant and four others were called 
upon by a Magistrate under section 109, Code. of Criminal 
Procedure, to show cause why they should not be ordered to 
execute bonds with sureties for their good behaviour. Ac- 
cording to the order: initiating the proceedings, action was 
taken against them on the ground that they were habitual 
thieves and robbers and were taking precautions to conceal 


‘their presence within the limits of the Magistrate’s jurisdic- 


tion, There is no evidence that the applicant is a habitual 
thief or robber, or was taking precautions to conceal his - 


‘presence within the Magistrate’s jurisdiction. The Magis- 


trate seems to have required him to furnish security because 
he could not “give a satisfactory account of himself” (see 
clause (b), section 109, Code of Criminal Procedure), The 
applicant is a peon in the employ of the Municipality. His 
place of residence and occupation were well-known. It 
seems to me that he is not a person of whom it can be said 
that he was uuable to give a satisfactory account of himself. 
The District Magistrate on appeal says that the applicant 
prowls about at night and is a companion of scoundrels and 
that he bolts from the police and is armed with and uses a 
lathi. The Magistrate seems to think that thè words “ give 
a satisfactory account of himself” mean satisfy the Magistrate 
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that he spends his time or at least his leisure hours in a satis- 
factory manner. I cannot agree. Whether there was ground 
for taking action against the applicant under any other section, 
I cannot say. But it seems to me that the proceedings taken 


CR 


Shar 


under section 109, Code of Criminal Procedure, cannot be King 


supported. I set aside the Magistrate’s order. 
S. A. P. Order set aside, 


INDAR SINGH 
VEV'SUS 
SARJU SINGH AND ANOTHER.* 
lindu Law—Mitakshara—Joint Hindu Jamily— Mortgage executed by 
Jather in lieu of a time-barred antecedent debt— Mortgage not binding 
on family. ; 
Held thata mortgage-deed executed bya father of a joint Hindu 
, family in consideration of an antecedent debt which had become _time- 
barred was not binding upon the sons. 
SECOND APPEAL from a decree of Pandit Ram Autar 
Pande, District Judge of Azamgarh, confirming a decree 
of Babu Bhola Nath Seth, Officiating Subordinate Judge. 


One Dalip Singh had two sons, Sarju Singh and Gharib 
Singh, who were admittedly members of joint family. Dalip 
Singh executed a registered bond in favour of Indar Singh, on 
29th July, 1897, payable after six years. After the bond debt 
became time-barred, Indar Singh, on 12th August, 1907, 
obtained a mortgage by conditional sale of part of the joint 
family property for Rs. 1,200, out of which Rs, I,I00 were said 
to be the amount due onthe former bond, and Rs. r00 were 
left with the mortgagee for payment to Jai Singh and 
Muhammad Ibrahim, on account of oral debts. l 

The sons of Datip sued for a declaration that the mortga7e- 
deed of the 12th August, 1907, was null and void as it was 
executed without consideration by their father, without their 
consent and without any family necessity. The courts below 


decreed the suit. 
* S. A. No. 89 of rorr. 
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Defendant appealed. 
Muhammad Ishaq, for the appellant. 


Nawab Muhammad Abdul Majid and Ahmad Kareem, 
for the respondents. 


The judgment of the Court was delivered by 


KNOX, J.—The one question we have to consider in this 
appeal is whether a debt at one time due from the father of 
a Hindu joint family living jointly, but time-barred, can 
rank as an antecedent debt, and whether, if the father exe- 
cutes a mortgage in consideration of the said debt when 
time-barred, such mortgage will be binding upon the sons? 


The District Judge held that an antecedent debt must 
be an existing antecedent debt, an antecedent debt paid up 
or time-barred cannot be said to be such debt. He further 
held that ifa Hindu father living as a member of a joint 
Hindu family purported to remove such debt by his acknow- 
ledgment on the date of the mortgage, the mortgage would 
not be binding on the sons. 


We have not been referred to any text of Hindu Law or 
any precedent bearing upon the point. We have searched and 
have not been able to find any. There isno doubt that the 
Hindu Law did not recognise the principle of limitation with. 
reference to debts, at the sanfe time the fact remains that if 
the creditor had tried to sue for the debt at the time that the 
mortgage was entered into, or if the father had executed a 
mortgage on the basis ofan acknowledgment of such time- 
barred debt, the debt could not have been recovered, or the 
mortgage lien enforced, in our courts, 


The result is that we see no reason to differ from the view 
taken by the learned District Judge. The appeal fails and is 
dismissed with costs. 


Appeal dismissed. 
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CHUNNI LAL AND ANOTHER 
VETSHS 
SITA RAM.* 


Suit Jor declaration that an adoption was invalid, dismissed as time- 
barred—whether plaintif can get a decree for possession. 

In a suit for declaration that an adoption was invalid and for posses- 
sion ofthe property or in the alternative, for pre-emption the relief as to 
declaration was held tobe barred by limitation, but the court below 
granted a decree for possession: Æeld, that the suit having failed as to 
the declaration that the adoption was invalid, the plaintiff could not 
establish his title to possession without establishing the invalidity of the 
adoption. l 

SECOND APPEAL from a decree of F. S. Tabor, Esq., 
District Judge of Banda, modifying a decree of Babu Achal 
Bihari, Subordinate Judge of Banda. 


Suit for declaration and possession, or in the alternative 
for pre-emption, 

The facts were briefly these :—On the death of one Mt. 
Maghi Bai, widow of one Banke Das, the defendant, Chunni 
Lal, claiming to be the adopted son of Banke Das, obtained 
mutation of his name in place of that of Mt. Maghi Bai. 
He thereafter sold a portion of the property. Thereupon 
the plaintiff, Sita Ram, brought a suit for a declaration that 
Chunni Lal was not an adopted son and that the sale-deed 
executed by him was null and void ; and for possession of 
the property on the ground of the plaintiff being the next 
reversioner. He.also prayed for an alternative relief that in 
the event of its being found that Chunni Lal was the adopted 
son and the sale-deed was valid, the plaintiff might be given 
a decree for pre-emption. The Subordinate Judge held that 
the claim for declaration was-time-barred and that, therefore, 
the adoption could not be questioned ; and gave a decree for 
pre-emption. The plaintiff appealed ; the defendant Chunni 
Lal, and his vendee filed cross-objections against the decree 
for pre-emption. The District Judge held that the alleged 
adoption, being that of a sister's son, was invalid ; that the 
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claim for declaration was time-barred ; that the declaration 
was not an essential requisite ; and that the claim for posses- 
sion was within time. He dismissed the claim for declara- 
tion, decreed the claim for possession, and dismissed the 
cross-objection. The defendants appealed to the High 
Court against the decree for possession, The appeal was 
heard by KARAMAT HUSAIN, J., who subsequently referred 
it to a Bench of two Judges. 


Jung Bahadur Lal, for the appellants:—The court 
having distinctly dismissed the prayer for a de¢laration 
could not at the same time give a decree for possession. The 
dismissal of the prayer for declaration amounted to this, that. 
as between the parties the adoption was valid and could not 
be questioned. As a consequence of this, no decree for 
possession could have been given.: The plaintiff did not 
appeal from that part of the decree which disallowed the 
declaration, and it has become final. The claim for posses- 
sion must, therefore, necessarily fail. 


Pearey Lal Banerji (for A. H. C. Hamilton; Durga 
Charan Banerji, with him), for the respondent.—Although 
the prayer for a declaration is time-barred, yet as the suit 
is for possession as well the period is 12 years, Article 141, 
and not Article 118, governs the case, 

Nathu Singh v. Gulab Singh, [1895] L L. R, 17 All, 167. 


The effect of dismissal of the prayer for declaration is . 
not to make the adoption valid. . 


[KARAMAT HUSAIN, J :—But the effect is that the adop- 
tion stands good as against you. | 


No; the only result is that I cannot get that relief. 
The smaller relief of declaration which was open to me is 
now time-barred, and I cannot get it. But I am entitled 
to larger relief, namely, possession. 


It was not on the merits that the suit for declaration was 
dismissed. On the contrary, the finding of the lower appellate 
court is that the adoption, if it took place, was irvalid.. The 
claim was dismissed on a point of limitation. Ifa widow 
makes an adoption but retains possession herself, and the 
reversioner brings a suit, after six years have expired, for a 
declaration of the invalidity of the adoption, he being not 


í 


. was allowed to become final. The plaintiff must take the “ 
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then entitled to sue for possession as well, and the court 
holds that the adoption is invalid but dismisses the suit on 
the ground of limitation, can he not, afterwards, sue for and 
obtain possession? The dismissal of a suit on the ground 


of limitation does not mean that all the issues in the case 


are found and decided against the plaintiff. 


[KARAMAT HUSAIN, J.—The question is whether you can 
get a decree for possession after having failed to get the 
adoption declared invalid.] 

A declaration is not a condition precedent for a decree 
for possession. This is laid down in I. L. R, 17 All, cited 
above, and in 

Ram Chandra Mukerji v. Ranjit Singh, [1899] I. L. R, 27 Cal, 242, 
at p. 254. . 

Chandania v. Sahg Ram, [1903] I. L. R., 26 AIl, 40. 

Basdeo v. Gopal, [1886] I. L. R., 8 All, 644. 


Ghandharap Singh v. Lachman Singh, [1888] I. L. R., 10 All, 485. 
Jagannath Prasad v. Runjit Singh, [1897] 1. L. R., 25 Cal, 354. 


[KNOX, J., referred to L. R., 13 I. A. 84] 
The case was decided under the Limitation Act of 1871. 


The difference in the later Act was pointed out in the case 
in I. L. R., 27 Cal., cited above. 

[KARAMAT HUSAIN, J :—Was there in any of the cases 
cited by you a pre-existing final decree dismissing a claim 
for a declaration ?] 

No, But that would make no difference, as the declaration 
was not essential. 


Jung Bahadur Lal, in reply :—Although it might have 


‘been unnecessary for the plaintiff to sue for a declaration, 


still in this case he chose to ask distinctly and separately for 
that relief. That was dismissed, and that part of the decree 


consequences. In none.of the cases cited on the other side 
there was a decree disallowing declaration. 


The case of 


Malkarjun v. Narhari, [1900] I. L. R,25 Bom., 337, at pp. 350 
and 352. P.C,, 


f 


supports me. 
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The judgment of the Court was delivered by 


KARAMAT HUSAIN, J.— KARAMAT HUSAIN, J., by his order, 
dated the 8th of March, 1911, referred this appeal to a Bench of 
two Judges. The facts are these :—The owner of the property in 
dispute died about 1893. His widow, Maghi, took possession of 
the property, and adopted Chunni Lal to her husband in 1900. 
After her death in that year, Chunni Lal, on the 10th of Decem- 
ber, 1900, applied for mutation of names in his favour, and 
Narain, father of the plaintiff, objected. His objection was 
disallowed and the name of Chunni Lal was entered in April, 


IQOI. 


Chunni Lal, on the 25th of June, 1907, sold a portion of the 
property to Mata Din. The plaintiff, on the 25th of June, 
1908, brought an action against Mata Din and Chunni Lal. 
He sought three reliefs, (1) a declaration that the adoption 
of Chunni Lal was invalid, (2) recovery of possession of the 
property, and (3) in the alternative possession by the right of 
pre-emption. The court of first instance dismissed the suit 


for declaration and possession and decreed that for pre- 


emption. 


The plaintiff appealed and the defendants filed objections 
under Order 41, Rule 22, The lower appellate court came 
to the conclusion that the adoption was invalid but that the 
suit being one for possession was not barred by time. It 
gave the plaintiff a decree in the following terms :—“ The 
decree of the lower court, dated the 12th November, 1908, be 
modified and the claim be decreed in part with proportion- 
ate costs, the claim for declaration be dismissed and the claim 
for possession of the property be decreed with proportionate 
costs. The respondent’s objection be dismissed with costs.” 
The defendant come to this Court in second appeal, and 


‘it is urged by their learned Vakil that the result of the dismis- 


sal of the plaintiffs claim for a declaration that the adoption 
of Chunni Lal is invalid is, that so far as the plaintiff is con-. 
cerned, Chunni Lal’s adoption cannot be questioned and that 
his suit, therefore, for possession must fail. The learned 
Vakil for the respondent argues that the lower appellate court 
in its judgment has found the adoption to be invalid ; that the 
dismissal of the plaintiff's suit for a declaration of the invalidity 
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of the adoption on the ground of limitation does not make 
‘the adoption valid, and that ina suit for possession on title 
a court may find an adoption-to be invalid, although a suit for 
the invalidity of the adoption may be barred by time. In 
support of his contention he refers to Nathu Singh v. Gulab 
(1) and Chandanian v. Salig Ram (#) and says that notwith- 
standing the dismissal of the claim for a declaration that the 
adoption was invalid, a decree for possession on title could be 
given. In none of the rulings referred to by the learned 


Vakil for the respondent, the suit for a declaration of the . 


invalidity of the adoption had been dismissed and those 
rulings are, therefore, distinguishable from the case before us. 
The dismissal of the plaintiffs suit for the declaration that the 
adoption was invalid precludes him from questioning the 
validity of the adoption and without establishing that the 
adoption is invalid, he cannot establish his title to posses- 
sion. His .suit for possession must therefore fail. If the 
avoidance of a juristic. act is essential for the comple- 
tion of a plaintiffs title for possession and the suit for 
such avoidance is time-barred, it is difficult to see how 
a suit for possession on title can succeed and the re- 
marks of their Lordships of the Privy Council in Lachman 
v, Kankya (8) favour that view ; but as the trend of authority 
in this Court is the other way anlas that it is unnecessary 
to discuss that point in the present appeal, we refrain from 
entering into that question. 


For the above reasons we allow the appeal, dismiss the 
plaintiffs claim for possession, and direct the lower appellate 
court to try the following issues with reference to the suit of 
the plaintiff for pre-emption. | 

(1) Is the plaintiff entitled to pre-empt on the basis of the 
wasth-ul-ars ? 

(2) If he is, what is the price paid by Mata Din for the 
property claimed ? 

Additional evidence may be received. Ten days will be 
allowed for objections. 

(1) (1895) I. LR., 17 AlL, 167. 

(2) [1903] I. L. R., 26 All., 40. 

(3) [1894] 1. L. R., 22 Cal., 609, at 611. 
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Mr. Banerji, for the respondent, admits that findings have 
been returned to both the above points by the lower appellate 
court and that he accepts those findings. 


Upon those findings we decree the plaintiffs claim for 
pre-emption and direct that if he pay Rs. 150 on or before 
the roth day of October, 1911, a decree be issued in his 
favour. If the amount be not so paid, the suit will stand 
dismissed with costs in all courts, The . appellants will get 
the costs of this appeal. 


B, K. M Appeal decreed. - 


ZORAWAR SINGH 
versus 
KING-EMPEROK.* 
Penal Code (Act XLV of i860), section 21i—Falsely charging a person 


with an offence—Application for leave to inspect record—Code of 
Criminal Procedure (V of 1898), section 470. 


The answering of questions put to a person by a Magistrate 
in the enquiry which he has no option but to answer cannot be 
held to constitute a charge within the meaning of section 211 of 
the Indian Penal Code. The words ‘falsely charges ’ in section 211 
must be construed along with the words which speak of the institu- 
tion of proceedings in the earlier part of the section and the test 1S 
whether person who made the statement which is alleged to constitute 
the charge did so with the intention and object of setting the criminal 
law in motion against the person against whom the statement is directed. 

CRIMINAL REVISION against an order of Saiyyad Abu 
Mohammad, Magistrate of the first class, Etawah, ordering 
the applicant to show cause under section 476 of the Code of 
Criminal Procedure, why he should not be prosecuted under 
section 211, Indian Penal Code. 


The facts of this case were as follows:— 


In March, 1911, Zorawar Singh, pleader, and one Aziz 
Husain, were candidates for election in the Tahsil ward of the 
Etawah Municipality. On 18th March, 1911, Zorawar Singh 

* Cr. Rev. No. 317 of 1901. 
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was elected by a majority of one vote. Aziz Husain filed an 
election petition. On the 5th of April, Zorawar Singh applied 
before the District Magistrate for inspection of the ballot-papers 
and lists under Rule 37, clause 2 of the Election Rules, alleging 
as a reason that there was a ‘certain municipal official who 
was distributing papers at the election, and who, in order to 
injure applicant, knowingly and fraudulently distributed wrong 
papers. No orders were passed on this, and on the 11th of 
April, Zorawar Singh made another application alleging 
the same reason and praying inspection of the whole election 
file. The District Magistrate allowed inspection in the 
presence of Mr. D. A. Barker, the election officer, but at 
the same time being of opinion that the application contained 
a ‘very serious charge against servants of the Municipal 
Board,’ he directed Saiyad Abu Mohammad, a Magistrate of 
the first class, to take cognizance of the charge and to insti- 
tute an inquiry. Onthe same day, Zorawar Singh was 
examined on oath by the Magistrate. He stated that he was 
not in a position to make any statement till he had inspected 
the file, and that ‘fhal his? par main basabta istighasa nahin 
karia hun. He was again examined on the 18th of April, 
when he named Siraj-ud-din and Zakir Ahmad, and further 
stated, ‘I do not charge any of the accused at present, but am 
thinking of consulting my legal advisers to charge Siraj-ud-din 
and the other Muhammedan official who was distributing the 
papers with the other persons who falsely presented them- 
selves and committed forgeries by signing different names 
from what they really were.” He also complained that 
the present inquiry had been ordered merely to run him 
in under section 193, Indian Penal Code, and to prevent his 
lodging a case himself. The Magistrate examined a number 
of witnesses and, on the 5th May, dismissed the case under 
section 203 of the Code of Criminal Procedure. He also 
issued notice on Zorawar Singh ta show cause why he should 
not be reported to the High Court under sections 13 and 14 
of the Legal Practitioner’s Act, but on further consideration 
ordered him to show cause under section 476 why he should 
not be prosecuted under section 211, Indian Penal Code. 


Zorawar Singh came up in revision to the High Court, 
G. IV, Dillon, for the applicant, 
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The action of the applicant was in no sense a complaint, 
nor did it amount to a false charge. His case did not 
therefore come under section 211. His statement had 
been taken under protest. The application had not been 
made to the District Magistrate in his capacity as a Magistrate, 
but only to an executive officer under the election rules. The 
prayer was merely for inspection. There was no intent to 
injure any one, All that the application stated was merely a 
suspicion, as some reason had to be given for inspection. 
There were no judicial proceedings. 


Queen-Empress v. Karizowda, [1894] 1. L. R., 19 Bom., 51. 

Rayan Kuttt v. Emperor, (1903] 1. LR., 26 Mad., 640. 

Jagobundho Karmakar v, Emperor, [1902] I. L. R., 30 Cal, 415. 
` A. E. Ryves (the Government Advocate), for the Crown. 


The inquiry was a judicial proceeding. It had been 
conducted personally by the applicant on his own behalf. The 
applications. had been made wilfully when inspection could 
have been prayed in the simultaneous election case. A 
charge had certainly been instituted against definite persons. 
The description given was quite specific, There was deliberate 
repetition of a charge which had not been substantiated, and 
the case came under section 211. 

G. I. Dillon, in reply. 

The following judgment was delivered by 

CHAMIER, J.—The applicant, a Vakil practising at Etawah, 
was recently elected to fill a vacant seat on the Municipal 
Board of Etawah. The election seems to have been very 
keenly contested. The unsuccessful candidate presented a 
petition praying that the election might be set aside, and at 
or about the sau.e time the applicant presented a petition to 
the District Magistrate who was in charge of the papers 
connected with the election, praying for permission to inspect 
the file saying that he intended to take criminal proceedings 
against the employees of the Municipal Board who, while 
distributing the voting papers, had given some of them to 
persons who had no right to receive them, intending to cause 
injury to the applicant. The District Magistrate having taken 
no notice of the petition, a second petition on the same terms 
was presented a few days later. Thereupon the District 
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Magistrate apparently treating the petition for leave to 
inspect the papers as a complaint of a criminal offence or pos- 
sibly acting under section 190 (c) of the Code of Criminal 
Procedure, ordered a Deputy Magistrate to hold an enquiry, 
presumably under section 202 of the Code. Inthe course of 
his deposition in that enquiry the applicant gave the names of 
two Municipal employees who, he said, have given voting 
papers to persons not entitled to them. After taking the 
statements of several other persons the Deputy Magistrate 
recorded his opinion that the accusation made by the appli- 
cant was false, and under section 476 of the Code ordered him 
to be prosecuted for an offence under section 211 of the Indian 
Penal Code. As the Deputy Magistrate cannot have thought 
that the applicant had instituted or caused to be instituted 
criminal proceedings against the Municipal employees within 
the meaning of the first 21 words of section 21 1, Indian Penal 
Code, by presenting the petitions mentioned at the beginning 
of this order, I can only suppose that the Magistrate was 
of opinion that the applicant’s petitions coupled with his 
deposition at the enquiry amounted to a charge within the 
meaning of the words which immediately follow those words, 
and that this was his view appears, I think, from the passage 
in his order in which he says, “I hold, therefore, that his state- 
ment before me to the following effect, ‘J verify the application 
which I have presented to the District Magistrate......... ’ read 
with his application renders him liable for prosecution under 
section 211, Indian Penal Code, for falsely charging Siraj 
Ahmad and Zakir Husain of offences.” The applicant had 
no option but to answer the questions put to him by the 
Magistrate in the enquiry, and his deposition cannot be held 
to constitute a charge within the m aning of section 211, 
Indian Penal Code, Queen-Empress v. Karizowda (1), The 
only question is whether the applicant can be said to have 
brought a charge against the Municipal employees when he 
presented his petitions for the inspection of the papers relating 
to the election. It has been held by the Calcutta, Madras and 
Bombay High Courts that the words “falsely charges” in 
section 211, Indian Penal Code, must be construed along with 
the words which speak of the institution of proceedings in the 


(1) [1894] 1. L. Rọ, 19 Bom., 51. 
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earlier part of the section, and further that the test is whether 
the person who made the statement which is alleged to cons- 
titute the charge did so with the intention and object of sett- 
ing the criminal law in motion against the person against 
whom the statement is directed, Karim Bux v. Queen Empress 
(1), Jagobundhoo Karmakar v. Emperor (?), Queen-Empress 
y, Karigowda (3), and Rayan Kutti v. Emperor (*). Applying 
this test I must hold that the petitions presented by the 
applicant did not amount to charge. Those petitions gave 
no names. That fact is not conclusive but is an element for 
consideration. They distinctly show that the applicant 
wished only to obtain materials for a charge to be launched 
by him subsequently. When the applicant was examined by 
the Deputy Magistrate on the day on which the second peti- 
tion was presented, he distinctly said that he desired to make 
no charge against any one at that stage and at his second 
examination he protested against the questions that were 
being put to him, saying that the object seemed to be to pre- 
sent him from taking action on his own account, There can 
be no doubt that the applicant did not intend to set the criminal 
law in motion when he asked for leave to inspect the file. It 
is not for me to say whether the petition of the applicant on 
the subsequent depositions could be made the basis of other 
proceedings. [am concerned only with the question whether 
they amount to the institution of criminal proceedings or the 
making of a charge. On the authorities | must hold that 
they do not. [ therefore set aside the order for the prosecu- 
tion of the applicant for an offence under section 211, Indian 
Penal Code. 
9, A. P. Order set astde, 

(1) {1890] 1. L. R., 17 Cal, 574- 

(2) [1902] I. L. Rọ 30 Cal., 415. 

(3) [1894] I. L. R., 19 Bom., 51, 

(4) [1903] I. L. Rọ, 26 Mad., 64o. 
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Civil Procedure Code (Act V. of 1908). Order 41, Rule 33—-scope of— 
Dismissal of claim without objection by defendant in respect of portion 
decreed. 


The words of Order 41, Rule 33 of the Code of Civil Procedure, are 
very wide, but care judicial discretion must be used by Appellate Court in 
the exercise ofthe powers conferred by the rule. In a proper case the court, 
of course, is quite entitled and should hesitate to exercise them. It is 
not easy nor perhaps expedient to lay down any hard and fast rule. One 
principle, however, may be safely stated : the courts in the exercise of 
powers conferred by Order 41, Rule 33, should not lose sight of the other 
provisions of the Code of Civil Procedure itself, nor of the Court Fees 
Act nor of the Law of Limitation. In particular they should bear in mind 
the case stated by way of illustration at the foot of the rule. 


In a case in which there is no sufficient reason for a respondent neg- 
lecting either to appeal or to file objections under Order 41, Rule 22, 
against that portion of decree which is against him, the court should hesitate 
before allowing bim to object at the hearing of the appeal filed by the 
appellant. The object of Rule 33 is manifestly to enable the court to do 
complete justice between the parties to the appeal—where for example 
itis essential inorder to grant relief toan appellant that some relief 
should at the same time be granted tothe respondent also, the court 
may grant relief to the respondent, although he has not filed an appeal 
or preferred an objection. Of such cases the illustrations of the Rules is 
a type. Attorney-General v. Simpson, [1901] L. R. rr Ch Div., 677, 
referred to. 


Hence where a plaintiff sued the defendant for ient of a holding and 
claimed Rs. 294-7-0 and the defendant pleaded that the claims had been 
discharged but the Assistant Collector gave the plaintiff a decree for 
Rs 96-11-11, and the plaintiff against the decree in so far as it dismiss- 
ed his claim and the defendant neither filed a cross-appeal, nor objections 
as provided by Order 41, Rule 22 of the Code of Civil Procedure, and the 
District Judge on return of findings on certain issues remitted by him 
to the Assistant Collector, dismissed theclaim of the plaintiff 12 /odo, 
held by the Full Bench the dismissal by the Judge of the plaintiffs in 
its entirety was not a proper exercise by him of the powers conferred by 
Order 41, Rule 33. 

* S5. A. 79 of 1911. 
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SECOND APPEAL from a decree of D. L. Johnston, Esq. 
District Judge of Meerut, reversing a decree of Babu Mahesh 
Prasad, Assistant Collector, first class, of Meerut. 


The plaintiff brought a suit against the defendant for rent 
of a holding and claimed Rs. 294-7-0, The defendant alleged 
that nothing was due and every thing had been paid up. 
The Assistant Collector gave the plaintiff a decree for Rs. 
96-11-11 and dismissed the rest of his claim. The plaintiff 
appealed with respect to the portion of his claim dismissed 
by the first court. The defendant submitted tothe order 
in so far as it was against him, nor did he file any objections 
under Order 41, Rule 22 in the plaintiffs appeal. The 
District Judge remitted certain issues to the first court and 
on return of the findings he dismissed the entire suit of the 
plaintiff holding that he had power'to do so under Order 41 
Rule 33, even though the defendant had not appe:led against 
that part of the decree which was against him. The find- 
ing of the first court on remand was that a certain sum 
had been paid twice over. 


Plaintiff appealed. 
Te Bahadur Sapru, for the appellants. 


When the Legislature enacted that Rule, it was not intend- 
ed to do away with the provisions of Order 41, Rule 22, which 
required that objections by the respondent should be filed 
if he meant to challenge any part of the decree within a 
certain time. The interpretation of Order 41, Rule 33, accept- 
ed by the Judge, would over-ride the necessity of paying 
court-fee in certain cases, and make the provisions of the 
law of limitation regarding appeals absolutely nugatory. 


[BANERJI, J—No such powers existed under the old Code. 
This was added to enable the appellate court to make a 
decree which the lower court ought to have made.] 


„But the language of the section shewed that it only 
applied to cases where there were several respondents against 
some of whom only a decree was passed. It had to be inter- 
preted consistently with other provisions of law. 

Maxwell on Interpretation of Statutes, 247. . 

In case of several respondents the question of limitation 
would not arise as they would all be on record. The appeal 
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would lie within time and the court-fee paid. He :cfezred to 
Order §8, Rule 4, Rules of the Supreme Court of Judicature 
in England. 

Attorney-General v. Simpson, [1901] 2 Ch., 671. 

Mangal Pershad Bhargava, for the respondent, relied on 

Bikramjit Singh v. Husaini Begum, [1881] I. L. R., 3 All, 643. 

The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out of a suit 
brought by a Zamindar against a tenant for rent. The rent 
claimed was the sum of Rs. 294-7-0. The defence was that the 
claim, had been discharged. The Assistant Collector, who 
tried the case in the first instance, found that the defendant 
was entitled to certain credits, but there was a balance due 
of Rs. 96-11-11 for which he gave a decree. The plaintiff 
appealed against the decree in so. far as it dismissed any part 
of his claim. The defendant submitted to the decree. He 
neither filed a cross appeal nor objections, as provided by 
Order 41, Rule 22 of the Code of Civil Procedure. On appeal 
the learned District Judge referred certain issues. It would 
rather appear that he was influenced by certain matters 
which either were not before the court of first instance or 
were not urged in that court. These issues in substance 
involved a retrial by the court of first instance of the very 
issues which that court had already decided. The result, how- 
ever, of the findings was that the learned District Judge 
considered that the plaintiff's claim had been fully discharg- 
ed ; and he consequently in exercise of what he considered 
to be the powers conferred upon him by Order 41, Rule 33, 
dismissed the plaintiff's suit 12 tozo. . 


The plaintiff comes here in second appeal and contends 
that the learned District Judge was not justified under the 
circumstances in making such a decree. 


The question is one of considerable importance because 
Rule 33 of Order 41 is a new rule introduced into the Code 
of Civil Procedure, for the first time in 1908. The rule is as 
follows :— 

“The appellate court shall have power to pass any decree 
and make any order which ought to have been passed or 
made and to pass or make such further or other decree or 

148 


Richards, Cı 


CIVIL» 


pee 


Tori. 
igan Lal 

p aa iJ 
Thandu. 


kards, C. J. 


{114 HIGH COURT. [A. L. J. Ri 


ordér as the case may require, and this power may be exer- 
cised by the court notwithstanding that the appeal i is as to 
part only of the decree and may be exercised in favour of 
all or any of the respondents or parties, although such res- 
pondents or parties may-not have filed any appeal or objec- 
tion.” 

ILLUSTRATION. 


A claims a sum of money as due from him by X or Y, 
and in a suit against both obtains a decree against X, 
X appeals and A and Y are respondents. The appellate 
court decides in favour of X. It has power to pass a decree 
against Y. 

The words are no doubt very wide, but we think that care 
and judicial discretion must be used by appellate courts in the | 
exercise of the powers conferred by the Rule. Ina proper 
case the court, of course, is quite entitled and should not 
hesitate to exercise them. It is not easy nor perhaps 
expedient to lay down any hard and fast rule. We think, 
however, that one principle may be safely stated. The courts 
in the exercise of the powers conferred by Order 41, Rule 33, 
should not lose sight of the other provisions of the Code of 
Civil Procedure itself, nor of the Court Fees Act nor of the 
Law of Limitation. In particular it should bear in mind the 
case stated by way of illustration at the foot of the rule. 
Rule 22 of the same order provides :—“ Any respondent though 
he may not have appealed from any part of the decree on any 
of the grounds decided against him in the court below, but 
take any cross-objection to the decree which he could have 
taken by way of appeal, provided he has filed such objection 
in the appellate court within one month from the date of 
service on him or his pleader of notice of the day fixed for. 
hearing the appeal or within such further time as the 
appellate court may see fit to allow.” | 

This rule clearly shows that it was intended that prina 
facie at least a respondent should not be allowed to take 
exception to so much of a decree as was against him without 
complying with the provisions of the Rule, 


In a case in which there is no sufficient reason for a res- 
pondent neglecting either to appeal or to file objections, we 
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thtako thet toutegHedidohesitktè befordsallowitignhim sto lobject 
at the hearing of the appeal filed by the appellant. The 
object of Rule 33 is manifestly to enable the court to do 
complete justicé between the parties to the appeal. Where, 
for example, it is essential im order to grant relief to an 
appellant. that some relief should at the same time be granted 
to the respondent also, the court may grant relief to 
the respondent, although he has not filed an appeal or pre- 
ferred an objection. “Of such cases the illustration to the rule 
is a type. In the supposed case the appellate court could 
not do justice to the appellant without doing injustice to 
the ‘respondent unless it was enabled to make a decree 
against “Y.” 


The rule itself is for the most part taken from Order 58, 
Rule 4 of the Rules of the Supreme Court of Judicature in 
England. The case of the Attorney General. v. Simpson 
(1) is another illustration of the class of cases which calls for 
the exercise of the powers conferred by rule 33. That was 
a case in which an action was brought on behalf of the public 
for a declaration that the public were entitled to use certain 
locks on the river Onse without payment of tolls. A fur- 
ther declaration was claimed that the defendant was under an 
obligation to repair, and keep in repair the locks, The 
court of first instance made a decree declaring that the 
public were entitled to use the locks without payment 
of tolls; but it,at the same time, contrary to the plaintiff’s 
claim, declared that the defendant was under no obligation to 
repair the locks. The Court of Appeal found that the public 
were not entitled to use the locks without payment 
‘of tolls to the defendant. At the’same time they were of 
opinion that the defendant was under an obligation to re- 
pair the locks, The plaintiff, however, not unnaturally, had 
taken no exception to that part of the declaration of the 
court of first instance which absolved the defendant from the 
obligation to keep the locks in repair. The Court of Appeal 
felt that they were justified, while declaring that the public 
were liable to pay tolls, to declare that the defendant was 
liabe to-keep the locks in repair, notwithstanding that no 


(1) [1901] L. R. 11 C. D., 671. ; 
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appeal or objection had been taken to tbat part of the decree 
by the plaintiff. 

In our opinion the dismissal by the learned District 
Judge of the plaintiffs suit in its entirety was not a proper 
exercise by him of the powers conferred by Order 41, Rule 33. 
If the defendant was aggrieved by the decree against him 
for Rs. 96, there was no reason why he should not have 
appealed or filed objection. 

We accordingly allow the appeal, set aside the decree of 
the lower appellate court and restore the decree of ‘the court 
of first instance. We decree that the parties shall pay their 
own costs in this Court. The defendant-respondent will 
have his costs in the lower appellate court. 


S. M. Appeal allowed. 
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LORD MERCY 
Civil Procedure Code (Act XIV of 1882)—Appeal—Decree-holder—Snle MR. AMEER 
in execution of decree—Order refusing decree-holder permission to bid. AEN 


No appeal lies from an order refusing to give a decree-holder per- 
mission to purchase at a sale held in execution of a decree 


Jodoonath Mundal v. Braja Mohun Ghose, [1886] I. L. R., 13 Cal., 
174, approved. 


APPEAL from two orders of the Chief Court of Lower 
Burma. 

On June 5th, 1908, the appellant, as plaintiff, filed a 
suit in the District Court of Amherst, against the respondent 
as administratrix of the estate ot Maung Shu Hinan deceased, 
claiming a decree for Rs. 1,03,252-8-0, for money lent to the 
deceased and a declaration of lien for the said amount on 
33 promissory notes which had been deposited with him as 
security by the deceased. The learned Judge gave judg- 
ment for the present appellant for the amount claimed with 


` - costs and ordered the sale of the promissory notes in satisfac- 


tion of the same. 


On July 17th, 1908, the appellant applied to the District 
Court of Amherst for execution of the aforesaid decree by 
ordering the sale of the hypothecated 3 3 promissory notes, 
The respondent, however, claimed (¢nter a/ia) that as the said 
notes were all made and payable in the district of Karenni 
(which is not within the jurisdiction of the court) the sale 
should take place at Soikaw, the chief town of that district, 
and that the appellant should not be allowed to bid 
directly or indirectly. The appellant in reply alleged certain 
facts to show that as the notes were the only means he had 
of recovering the debt, he would lose part of his judgment 
_ debt if they were sold below their face values. On August 
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25th the court ordered the sale of the notes within its own 
jurisdiction after six months had expired, but with notice to 
be published in Karenni'and directed that the appe:lant, the 
decree-holder, should be i to bid for the property 
directly or indirectly. 

On September 5th, 1908, the appellant presented a peti- 
tion for revision of the aforesaid order to the Chief Court of 
Lower Burma, but was informed by the said court that his 
proper remedy was by appeal and the said petition was 
accordingly amended into one of appeal. The grounds (xte? 
alia) of the said appeal were that in forbidding the appellant 
to bid at the sale of the said notes the court acted ‘with 
material irregularity, and that according to the practice of 
the courts such leave is granted to the decree-holder as a 
matter of course and is refused only when the conduct of 
the sale is in the hands of the decree-holder himself and not, 
as in this case, when it is in the hands of the court. 


The Chief Court dismissed the appeal. 
The appellant appealed to His Majesty in Council, 


J. W. McCarthy, for the appellant. As the sale was 
under the control of the court and not of the decree-holder, 
there was no reason to refuse the latter permission to bid, 
and the circumstances that the notes were being sold far 
away from the usual residences of the makers of the notes 
and amongst persons who did not know the makers, should 
have induced the court, in order that reasonable value for 
the notes might be obtained, to have allowed the appellant 
to bid at the sale. By section 588 of the Civil Procedure 
Code (Act XIV of 1882), all orders under section 294, with- 
out restriction, are appealable, and the order of the District 
Court was one under section 294, and was, therefore, appeal- 
able, 

[Loro MAcNscuTEN.—You did not ask for leave to 
appeal. | 

[Lord Suaw.—The judgment says that you submitted 
to the order. ] 

[MR. AMEER ALIL—There is no appeal from such an 
order. | 
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The order decided a question arising between the parties 
to the suit in which the decree was passed and relating to 
the execution (Civil Procedure Code, section 244). The 
order is, therefore, a decree within the meaning of that term 
ag defined in section 2, and as a decree it is appealable 
under section 540 of the Code. 


[LORD MACNAGHTEN.—Was this point not directly decid- 
ed in the Calcutta case ?] 


No. 
The respondent did not appear. 


The judgment of their Lordships was delivered by | 


LORD MACN-AGHTEN.—Their Lordships are of opinion 
that the judgment under appeal isright. Ifthe appellant had 
applied for leave to appeal, and his application had been 
refused, there could not have been any appeal. It is a matter 
of administration. 

The point was expressly decided at Calcutta(!) in the year 
1886, and there is no authority impugning that decision. The 
point was raised there, and it was decided by the High 
Court that no appeal lies “from an order refusing to give a 
decree-holder permission to purchase at a sale held in execu- 
tion of a decree.” 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal ought to be dismissed. There is no appearance 
by the respondent so that there will be no order as to costs. 

Bramall and Whtrte, Solicitors for the appellant. 

The respondent did not appear. 


J.M. P Appeal dismissed. 
(1) Jodoonaih Mundu? v. Brojo Mokun Ghose, [1886] I. L. R, 13 
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GOPAL DAS 
Ver Sus 
SHIVA DAS.* 
Civil Procedure Code (Act V of 1908), section 92—Trust for pubiic 
purposes of religious or charitable nature~Evidence—Pleadings. 

Per KaRaMAT HUSAIN, J. (Piccors, J., differing). “The mere 
fact that the income of the property has been spent for a long period in 
the so-called feeding of an idol and in the maintaining and taking care 
of fagirs and pilgrims is not sufficient to constitute a trust for public - 
purposes of a charitable or religious nature. It is essential that evidence 
should be forthcoming that a trust was created for such purposes.” 
Where there is ‘no evidence that a trust was created for public and 
charitable purposes, a court has no jurisdiction to try a suit brought, 
with the permission of the Legal Remembrancer, for removal of the 
manager aud preparation of a scheme for management of the property. 

Per Piccort, J. “The words ‘any express or constructive trust? in 
section 92, Civil Procedure Code, should be construed liberally and in | 
a sense as favourable as possible to the assumption of jurisdiction by a 
court under the said section, wherever there is fair gréund for affirming 
the existence of a trust ” 

Parsotam Gir v. Dai Gir, 1. L. R., 25 All, 296, referred to. 

FIRST APPEAL against a decree of E. E. P, Rose, Esq., 
L C. S, District Judge of Shahjahanpur, allowing the plaintiff's 
claim. 

Defendant’s appeal, 

Suit under section 92 of the Code of Civil Procedure. 

The facts of this case are as follows :— 

In muhalla Husainpura of Shahjahanpur stands a temple 
and asthal of the Bairagis of the Nirvani Akhara, Since 
1896, the sakants were Bharat Das and his disciple Manohar 
Das. After Manohar Das came, according to the plaintiffs, 
Mathura Das, a younger disciple of Bharat Das, and accord- 
ing to the defendants, Gopal Das, a disciple of Manohar Das, 
Gopal Das went away ona pilgrimage leaving the property in 
the hands of his co-disciple, Gharib Das, who was also said by 
the plaintifls to have dispossessed Mathura Das. Gharib 
Das was a man of bad character, and the present suit was 
accordingly filed by Shiva Das, a disciple of Mathura Das, 
under section 92 of the Civil Procedure Code. ` Gopal Das also 
put in an appearance claiming to be entitled to the sakant- 
ship, 

°F. A No. 192 of 1910. 
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The wayib-ul-arg provided that mahants are appointed (a) 
by the last szahantz in his life-time ; (6) by the oral or docu- 
mentary will of the last szakant,; (c) by the mahants of the 
neighbouring asta/s by nomination. 


The court of first instance held that both Gopal Das and 
Shiva Das were of the family of Bharat Das and therefore 
eligible, and that Gopal Das had shown great apathy as 
regards the management of the asthal, which was inexcus- 
able. It therefore appointed Shiva Das as mahant. 


Defendant appealed. 
Shyam Krishna Dar, for the appellant. 


The lower court has assumed a vacancy, while, as a matter 
of fact, there was no vacancy, Gopal Das being the real 
incumbent. Even as it was, the lower court had not decided 
rightly, as Shiva Das could have no claim as compared to 
Gopal Das, who derived his right from Manohar Das, whereas 


Mathura Das, Shiva Das’s predecessor-in-title,, had no right 


whatsoever in preference to Gopal Das. 


Section 92, Civil Procedure Code, would not apply to the 
present suit. The notion of trust in English law was not 
applicable to Indian cases, The gift was to the astkal or 
monastery, and therefore of a private, and not public, nature, 


Vidyapurna Tirtha Swami v. Vidyanidhi Tirtha Swami, [1903] 
I, L. R.,27 Mad., 435. 


Sathappayyar v. Periasami, [1890] I. L. R, 14 Mad, 1. 


Muhammad Abdulla Khan and another v. Kallu and another, [1899] 
I. L. R, 21 All, 187. 


There was no simultaneous gift to both temple and 
asthal, as they have conflicting interests, one being a sentient 
being and the other merely a juristic person. A mere gift 
to a mahani only does not create a trust. 

Sanction should not have been given for a suit under 
section 92, Civil Procedure Code, under the circumstances of 
the case. 


Sajedur Raja Chowdhuri v. Gour Mohan Das Baishnav, [1897] 


I. L. R., 24 Cal., 418 (at 420). 
Sayad Hussein Miyan Dada Miyan v. Collector of Kaira, [1895] 
I. L R. 21 Bom., 257. 
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Plaintiff could not claim under his private right when he 
had brought a suit of a public nature, | 


Budree Das Mukim v. Chooni Lal Johurry and others, [1906] 
I, L. R., 33 Cal, 789 (at 808). 


The whole history of maths in India shows that gifts to 
them are not meant to be public trusts, 

Surendra Nath Sen Gor Satish Chandra Banerji), for the 
respondent. 

The trust was of a public and not a private nature. 

Jugal Kishore v. Lakshman Das Ragunath Das, [1899] l. L. Ry, 


23 Bom., 659. 


Prayag Doss Ji Varu, Mahant v. Tirumala Srirangacharlavari, 
[1905] I. L. R., 28 Mad, 319 (at 323). 

A mahant could have been appointed inasmuch as there 
was a vacancy. 

Vidyapurna Tirtha Swami v. Vidyanidhi Tirtha Swami, [1903] 
I. L. R., 27 Mad., 435. 

Neti Rama Jogiah and others v. Venkatacharuiu, [1902] I. L. R., 
26 Mad., 450. 

He also referred ta 

Sajedur Raja Chowdhwry v. Gowr Mohwn Das Baishnav, [1897] 
I. L. R., 24 Cal, 418. 


' Shyam Krishna Dar, in reply. 


There was evidence that the property belonged to the 
asthal and not to the temple. The conception of a corpora- 
tion sole existed in Hindu law, though it may be under a 
different guise, Shiva Das should have sued under section 9 
and not section 92, Civil Procedure Code. If Gopal Das had 
brought a suit under section 9, Civil Procedure Code, his 
claim would have been decreed at once. 


The following judgments were delivered. 


KARAMAT HUSAIN, J.—Sewa Das and Amer Das, mahants, 
after obtaining the sanction of the Legal Remembrancer, 
instituted a suit against Gharib Das under section 92 of the 
Code of Civil Procedure. Gopal Das was subsequently added 
as a defendant. The reliefs sought by the plaint were (1) 
that the defendant, Gharib Das, may be removed from the 
office of Manager ; (2) that some other efficient and suitable 
person may be appointed as the akant and manager of 


oo 


VOL. VIL HIGH COURT. l 1i23 


the property ; (3) that the wakf property be placed in 
charge of one or more trustees ; (4) ‘that the present mahant 
may be required to account for the income and the move- 
ables, and that the moveable property, cash and jewellery, 
may be taken charge of by the courts ; (5) that a scheme may 
be prepared by the court for the conduct and proper manage- 
ment of the‘temple and the asthal, In the first paragraph 
of the plaint it was alleged that the properties in suit were 
endowed (wakf) property, and that the income thereof was 
utilised in defraying the expenses of the raj bhog (food 
supplied) to Sri Thakurji Maharaj whose image was installed 
in the said temple and in the service and care of fagirs and 
pilgrims. Both Gharib Das and Gopal Das in their written 
statements ‘admitted these facts. The court below appointed 
Seoram Das as sakant and Damodar Das as adhikari, and 
granted certain other reliefs. Gopal Das comes to this 
Court in appeal, dnd one of the pleas taken in this Court is 
that the property in suit is not a trust for public purposes 
ofa charitable or religious nature, and that therefore the 
court had no jurisdiction to entertain the suit under section 
92 of the Code of Civil Procedure. This plea in my opinion 
is sound and must prevail. In order to establish that the 
trust is a trust, for the public purposes of a charitable or 
religious nature, two documents ‘have been produced in 
evidence. The first is the waytb-u/-arz of the village of Kashi- 


pur, In that wajib-ul-ars I find the following passages :— ` 


Subsequently in the year 1192 Fasli, Rai Mansa Ram arrived 
in this aga and peopled. From the year 1192 to 1209 Fasli, 
this mauza was, by the name of Asthal Batragian Shalyahan- 
pur, granted as a muaf. In the year 1210 Fasli, the muaft 
was resumed and jama assessed. It stood in the name of 
Balak Das and Dayal Das undera gaduéiatup to the year 
1234 Fasli...........A settlement was made in their names from 
the‘time of the British rule. Now at the time of the settle- 
ment a thorough enquiry into the title of land was made as 
against Dharam Das aforesaid, and a decree for proprietary 
right was passed in favour of Bharat Das, chela of Dayal Das 
of asthal Shahjahanpur, with other shares by the Settlement 
Officer on 16th August, 1866, and a jama of ‘Rs. 461 (Mai, 
Rs. '450, Sewat, Rs, 11) ‘was assessed. In paragraph 3 of the 
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CIVIL, said document the following passages occur: “ Bharat Das, 
ioii. lambardar, is the sole owner of this village. He personally 
— manages all the affairs, such as collection of rent from tenants, `, 
Gopa. Das allotment of leases, cultivation of waste land, &c., and pay- 
Shiva Das. ment of Government revenue. The amount of village 
arana expenses that are incurred are met by him from his own pocket.» 
Husain, J. He does not explain the account of profits'and loss to any 
one. The occupant of the gaddi alone bears the profits and 
loss.” 

The other document is ¢am/iknama, dated 10th November, 
1881. In that document there is the following passage: 
“The said Manohar Das shall spend the income and pro- 
fits of the property, the subject of the żanilik, in meeting 
the expenses of the astha/, together with Thakurdwara 
(temple) just as I now do, As the property, the subject of 
the zamlik, belongs to the astha/, Manohar Das shall have 
no power to sell or mortgage it. Manohar Das shall attend 
to the service of the fagirs (mendicants) who might come 
to the asthal in the same way as I do.” From the facts 
that the property belongs to the as¢ha/ and that the income 
of it is applied to the so-called feeding of the idol and 

. supporting of the fagirs, it is argued that the property isa 
trust created for public purposes of a charitable or religious 
nature, In my opinion the mere fact that the income of the 
property has been spent for a long period in the so-called 

- feeding of the idol and in maintaining and taking care of 
fagirs‘and pilgrims is not sufficient to constitute a trust for 
public purposes of a charitable or religious nature. In my- 
opinion it is essential that evidence should be forthcoming 
that-a trust was created for such purposes. But there is no 
such evidence forthcoming in the present case. I therefore 
hold that the property is not a trust created for public pur- 
poses of a charitable or religious nature. Such being the 
case, I would hold that the court below had no jurisdiction 
to try the suit. I would allow the appeal, and dismiss the 
plaintiffs suit with costs in both courts. 

PIGGOTT, J.—The position to which I have been brought 
after a consideration of the able arguments addressed to us 
in this case and of the pleadings.and evidence on the record 
is a somewhat curious one. I do not find myself able, to 


Piggott, J. 
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concur in the conclusion arrived at by my learned colleague 
that the court below had no jurisdiction to entertain the suit 


as brought. I am, however, of opinion for other reasons that 


the decree passed by the learned District Judge cannot be 
sustained. The decree which I should have been prepared 
to substitute for it, had I been sitting alone, would have 
been one appointing the appellant Gopal Das, the mahant of 
the astha/ in question, and putting him as such in possession 
of the property in suit. In view of the position taken up by 
the appellant himself on the question of jurisdiction and of 
the fact that his contention on this point has prevailed with 
my learned colleague, it becomes practically impossible for 
any such decree as the above to be passed. Iam prepared, 


therefore, to concur in the order proposed by my learned - 


colleague, leaving it to Gopal Das as well as to the other 
parties to this suit, or to any other person who may con- 
sider that he has a valid claim to possession as mahant 
over the property in suit, to enforce the same by an 
ordinary suit for possession or declaration, independently 
of the provisions of section 92, Code of Civil Procedure. I 
desire to state briefly my reasons for the conclusion at 
which I have arrived. As regards the question of juris- 
diction, what carries most weight to my mind is the 
question of pleadings. I quite admit the general principle 
that jurisdiction cannot be conferred by consent of parties. 
But jurisdiction may depend upon particular facts ; and 


- where those facts are admitted in the pleadings, it does not 


appear advisable to allow them to be contested in appeal on 
the basis of oral or documentary evidence which has been. 
produced for other purposes. Gopal Das in his written 
statement admitted the facts in the first paragraph of the 
plaint to betrue, with the exception ofa few concluding 
words which have no bearing on the point now in issue. 
Faking his written statement as a whole, I do not under- 
stand it to express or imply any pleading to the effect that 
the court had no jurisdiction to entertain the suit by reason 
of there being no endowment,. or by reason of the endow- 
ment in question not being for public purposes. He con- 
tested the right of the plaintiffs to bring this suit on the 
ground that they were not persons having an interest in the 
150 ` 
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trust, and this he was perfectly entitled to do ;but it does 
not seem to me that his pleadings go further than this. It 
must be remembered also that Gopal Das has, bya state- 
ment made by him before the court on February 8th, 1910, by 
which he withdrew his objection to the frame of the suit, 
abandoned his personal claim to possession on the ground 
that he was already a duly nominated akant of the asthal 
and virtually confined his pleadings to the claim that he was 
the right person to be put in possession as mahant by a 
decree of the court. With regard to the general question 
of jurisdiction of our civil courts over properties of this 
nature, I would refer to the ruling in Prasotamgir v. Datgir(*), 
and the numerous cases therein cited. Applying the principles 
there laid down to the facts set forth in the first paragraph 
of this plaint, it seems to me scarcely open to question that 
the properties in dispute in this case should on those facts 
be held, in the words of their Lordships of the Madras High 
Court, quoted at page 309 of the judgment above referred 
to, “in a certain sense trust property.” I further incline to the 
opinion that the words “any express or constructive trust” 
in section 92, Civil Procedure Code, should be construed 
liberally and in a sense as favourable as possible to the 
assumption of jurisdiction by a court under the said section, 
wherever there is fair ground for affirming the existence 
ofatrust. The question then remains whether the facts 
justify a finding that the said trust was created for public 
purposes of a charitable or religious nature. In the present 
case the inference I would draw from the facts stated in 
the first paragraph of the plaint ts that the income of the 
property in suit was to be devoted to the maintenance of.a 
temple in the town of Shahjahanpur to the due performance 
in the said temple of acts of worship of a public nature, to 
the maintenance of a monastery or astal connected with 
and dependent upon the said temple and occupied by devo- 
tees whose principal duty it would be to look after the temple 
rites, and finally to the dispensing of charity, presumably 
in the shape of food, to any religious mendicants or pilgrims, 
who in the present case themselves live at the temple or asthaf 
and claim entertainment as such. While admitting that the 


(1) [1903] I. L. R., 25 All, p. 296. 
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question is not free from difficulty, I incline to the opinion that 
such purposes as the above might reasonably be held to be 
public purposes of a charitable or religious nature within the 
meaning of section 92, Code of Civil Procedure. 


The reasons for my inability to concur tn the decree 
passed by the lower court may be briefly stated. The best 
piece of evidence which we have on this record, and indeed 
the only evidence of any value, regarding the rules of succes- 
sion to the wahkantship of the asthad in question, ts the wajib- 
ul-are of the village Kashipur which formed the origina! 
endowment of the said monastery. According to those rules 
the succession must go to a chela or personal disciple of the 
last makani, ordinarily such sakant is expected to make a 
selection by formal appointment or by will, so that no ques- 
tion should arise on his death as to which of his chelas has 
the right to succeed. In the event of his failing to do so, 
the right of selection from amongst the chelas concerned is 
given to the sakants of the neighbouring asthals. So far 
as the evidence on the present record goes, there is no ques- 
tion that Bharat Das, who was the /amdéardar of mauza Kashi- 
pur, when the settlement wajzb-u/-arg on the record was pre- 
pared, was the lawful mza4an¢ of the astha! in question, and 


that he was succeeded by a disciple of his own, named Mano-: 


har Das, The evidence on this record further warrants the 
finding that Manohar Das had only two disciples or chelas, 
namely, Gharib Das and Gopal Das, both of whom were 
defendants in the present suit, The failure of Manohar Das 
to make a nomination, or at any rate to make any nomina- 
tion which was accepted without dispute by the persons con- 
cerned, led to difficulties on the death of the said Manohar 
Das. Those difficulties were finally settled by a number 
of arbitrators, as to whom it is sufficient to say that there 
appears to be no sort of evidence that they were entitled to 
determine the question of mahantshi~, or that their decision 
could have been binding upon any one except the two per- 
sons, Mathura Das and Gharib Das, who submitted their 
dispute to their decision. The result of this award was a 
temporary accession of Mathura Das to the position of 
mahant, a position however which was shortly afterwards repu- 
diated by him. Following on this repudiation of resignation, 
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whatever may be its correct legal effect, Mathura Das 
appears to have left Shahjahanpur, and so far as the evidence 
on the record shows, he has not since been heard of. The 
deed of relinquishment executed by him before his departure 
is emphatic as to the rights of Gopal Das to assume posses- 
sion as the lawful wahent. I trust I have made it clear that 
the opinions I have expressed on these matters are based 
upon the evidence as it stands on this record, and should not 
be taken to prejudice any decision which any court may 
hereafter see fit to come to upon different evidence. If, how- 
ever, I were to give effect in this suit to my opinion that the 
learned District Judge had jurisdiction to deal with the whole 
matter of the suit as framed, I should hold that: Gopal Das 
had made out a clear case in favour of his. right to succeed to 
the wahantship as the disciple of Manohar Das, the last 
mahant whose title was beyond question. No difficulty 
arises as to the right of election by mahants of neighbouring 
asthals, because Gharib-Das, the only other chefa of Manohar 
Das, has been proved by the evidence on this record to be 
an utterly unfit person for the office of mahant and has more- 
over expressly withdrawn in the course of the present suit 
any claim to be appointed akant. For these reasons, there- 
fore, I concur in the order proposed by my learned colleague. 
Order of the Court is that the suit will stand dismissed 


with cests in both courts, 


S. A. P, = * Appeal decreed. 
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DARBARI MAL 
VEYSUS 
KING-EMPEROR.* 
Criminal Procedure Code (Act V.of 1898), sections 403, 42}, 530—powers 


of Appellate Court—Order convicting aftealed against—Order of 
acquittal—Bar to subsequent proceedings—Order not set aside. 


Section 423 of the Criminal Procedure Code defines the powers of an 
appellate court and in that section a clear distinction is drawn between 
the powers which may be exercised in an appeal from an order of 
acquittal and in an appeal from a conviction. 

Where two persons were tried by a Magistrate, one of whom was 
acquitted and the other convicted and the man convicted appealed, Aeld 
that the Sessions Judge, in dealing with the appeal, had no jurisdiction to 
pass any order which affected the acquittal of the other man. 

Where a man is put on trial and he produces an order of acquittal 
passed by a court which on the face of it is a court of competent jurisdic- 
tion, in respect of ‘the offence charged, the court before which such 
order is produced is not entitled to impeach the competency of the 
court which passed the order on the ground that the presiding officer 
may perhaps have laboured under the disqualification prescribed by 
section 556, Criminal Procedure Code. Until such an order is set aside by 
some competent court, the man acquitted is entitled to plead it under 
section 403 in connection with any other proceeding that may be taken 
against him. . 

CRIMINAL REVISION against an order of G. D. Lambert, 
Esq., District Magistrate of Bijnor, directing the retrial of 


the accused. 
- The facts of this case are briefly as follows : — 


Abbas Ali and Darbari Mal were charged under sections 
417 and 511, Indian Penal Code, with an attempt to cheat the 
municipality of Dhampur out of certain octroi dues in respect 
of some brass ware. The Joint Magistrate, who ordered their 
` prosecution, was also the Chairman of the Municipality. He, 
however, tried the case himself and discharged Darbari Mal, 
but convicted the other accused. The District Judge in revi- 
sion set aside this order of the Joint Magistrate, and quashed 
the conviction, On this, the District Magistrate sent the case 
to another Magistrate for retrial with the following order :— 


“Will Pandit Braj Chand Sharma please re-try this case, 


Both the accused should be sent for at the new trial, Itis 
© Cr, Rev. No. 305 of 1911. 
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by no means certain that the proper section was applied in 
the first instance, in that the accused who was discharged or 
acquitted should have been released for the reasons given. ” 


Darbari Mal applied against this order to the High Court. 
C. R. Alston, for the applicant. 


Applicant had been discharged. The order was a good 
one until it was set aside by the High Court, and no retrial 
should take place. 


A. E. Ryves, Government Advocate, for the Crown. 


The order of the Joint Magistrate was without jurisdic- 
tion. It was set aside by the District Judge. The discharge 
of the applicant was not valid. It was not necessary for 
the High Court to set aside the order. 


He cited 
Queen-Empress v. Husein Gaibu, [1884] 1. L. R., 8 Bom., 307. 
Rami Reddi v, Seshu Reddi, [1881] 1. L. R., 3 Mad., 48. 
Ln re Samsudin, [1896] I. L. R, 22 Bom., 711. 
Bisheshar Bhattacharya v, King-Emperor, [1910] 7 A. L. J. R., 749. 


Want of jurisdiction could be pleaded in the case of escape 
from detention under unlawful custody. 


Alston, in reply. 


The word ‘jurisdiction’ may be used in two senses, either 
in a territorial and pecuniary sense or-as meaning merely the 
capacity or incapacity to try certain cases under a particu- 
lar construction of a particular section, e. gẹ, section 556 of 
the Code of Criminal Procedure. In 7 A. L.J. Rọ, 749, 
CHAMIER, J., had not used the word ‘jurisdiction’ but had 
merely said that the Magistrate was ‘not qualified’ to try 
the case. Want of jurisdiction could not be pleaded in such 
a case of escape as was cited by the other side. 


The following judgment was delivered by 


we 

PIGGOTT, J.—The circumstances out of which this applica- 
tion for revision arises require to be stated with some detail. 
In the month of April, 1911, Mr. F. C. M. Cruickshank 
was a Magistrate of the first class, exercising jurisdiction in 
the District of Bijnor, and was also Chairman of the Municipal 
Board of Dhampur in the same district. In the latter capa- 
city he received certain information which led him to believe 
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that there were valid reasons for proceeding against two men, 
named Abbas Ali and Darbari Mal, in respect of an offence 
punishable under sections 417 and 51I, Indian Penal Code, 
for having attempted to cheat the Municipal Board of Dham- 
pur. Having taken cognizance of the offence presumably 
under clause (c), section 190 of the Code of Criminal Proce- 
dure, he informed the accused persons that they were entitled 
to be tried by another court. But upon both of them reply- 
ing that they had no objection to their being tried by him- 
self, he proceeded to try them accordingly. A charge was 
framed against both men under sections 417 and 511, Indian 
Penal Code, and eventually, on the 2nd of May, IgI1t, the 
Magistrate delivered a judgment by which he acquitted 
Darbari Mal and convicted Abbas Ali on the charge as 
framed, and sentenced him to rigorous imprisonment for 
six months. Abbas Ali appealed to the Sessions Judge, who 
set aside the conviction and passed an order directing’ that 
“the accused be re-tried by some other Magistrate.’ This 
order is dated May 26th, 1911, and proceeds fipon the ground 
that under the circumstances of the case, and in accordance 
with the law as laid down in the case of Biskeskar Bhatta- 
charya v. King-Emperor (1), Mr. Cruickshank was preclud- 
ed by the provisions of section 556 of the Code of Criminal 
Procedure from trying the case in which the charge against 
Abbas Ali and Darbari Mal had been framed. On the 28th 
of May, 1911, the District Magistrate of Bijnor having before 
him the order of the Sessions Judge, directing a retrial, made 
over the case for trial to another first class Magistrate of the 
same district, and added the following directions :—“ Both 
accused should be sent for at the new trial. [t is by no means 
certain that the proper section was applied in the first ins- 


tance or that the accused who was discharged or acquitted , 


should have been released for the reasons given.’ Darbari 
Mal has come to this Court in revision against the above 
order. If this were the only point which I had to consider, 
I could dispose of it briefly. The District Magistrate, having 
before him certain information of acts alleged to have been 
committed by Abbas Ali and Darbari Mal, had a right to 
take cognizance under section 190 of the Code of Criminal 


(1) [1gro) 7 A. L. J. R, 749. 
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Procedure of any offence which appeared to have been com- - 
mitted by those persons, and.to make over the case for trial 
to a competent Magistrate. The question how far, if at all 
Darbari Mal was protected by the provisions of section 403 
of the Criminal Procedure Code would not arise until the 
Magistrate to whom the case was made over for trial was 
prepared to frame a charge. As a matter of fact, it appears 
that Darbari Mal at once pleaded section 403, Criminal Proce- . 
dure Code, before the Magistrate who took cognizance of the 
case, and I understand that the said Magistrate has passed an 
order expressing his opinion that Mr. Cruickshank’s order of 
acquittal, dated May 2nd, I9II, has no effect as regards 
Darbari Mal in connection with the proceedings now pending. 
Strictly speaking I might have required a distinct application 
in revision to be filed against this order of the trying Magis- 
trate before proceeding to deal with this question at all. As, 
however, all the records in the case are before me, and the 
point has been fully argued, I think it expedient that I 
should not return the record to the Magistrate’s court without 
an expression of opinion which may serve for his guidance. 
The questions involved are somewhat complicated. In the 
first place I am clearly of opinion that the Sessions Judge’s 
order of May 26th, 1911, does not operate to set aside 
the order of acquittal in respect of Darbari Mal, and does 
not direct Darbari Mal’s retrial. There is nothing in the 
wording of the order itself to suggest that the learned Ses- 
sions Judge intended that it should have any effect whatever 
as regards the proceedings against Darbari Mal, In any 
case, he had no jurisdiction to pass any order to such effect. 
The powers of an appellate court are defined in section 423 
of the Code of Criminal Procedure, and in that section a 
clear distinction is drawn between the powers which may be 
exercised in an appeal from an order of acquittal and in an 
appeal from a conviction. In this case the Sessions Judge 
had before him nothing more than an appeal by Abbas Ali 
from his conviction. In dealing with that appeal it is clear 
that he had no jurisdiction to pass any order which would 
affect the acquittal of Darbari Mal. The learned Sessions 
Judge may have thought that that acquittal was in itself a 
nullity, or he may have been of opinion that there were no 
adequate grounds for moving this Court to interfere with that 
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order in revision, In any case the order actually passed by 
him cannot affect the validity of the Magistrate's order of 
May 2nd, 1911, acquitting Darbari Mal of the offence charged 
against him, either one way or the other. 


The néxt question which. has been argued before me is 
whether, as a matter of fact, the Sessions Judge was right in 
holding that Mr. Cruickshank was debarred by the provi- 
sions of section 556, Criminal Procedure Code, from trying 
the case against Abbas Ali and Darbari Mal. „I am content 
to say that the point seems to me to be one of some difficulty; 
but, as I am not prepared to distinguish the facts of this case 
from those of the ruling relied on by the learned Sessions 
Judge, I proceed to deal with this matter on the assumption 
that Mr, Cruickshank was, on a’ correct view of the law and 
of the facts, prohibited. from trying the case instituted by him 
against Abbas Alf-and Darbari Mal. 


The question which now remains is whether the order of 
acquittal in respect of Darbari Mal is a nullity by reason of the 
provisions of section: 530 of the Criminal Procedure Code, or 
whether it remains in force and can be pleaded by Darbari 
Mal as a bar to a second trial to the extent provided by 
section 403, Criminal Procedure Code. In my opinion ifa 
person put on his trial for an offence produces an order of 
acquittal, passed by a court which on the face of it was a 
court of competent jurisdiction, in that it had both territorial 
jurisdiction and jurisdiction under the second schedule of the 
Code of Criminal Procedure, in respect of the offence charged, 
the court before which such order of acquittal is produced is 
not entitled to impeach the competency of the court which 
passed the order on the ground that the presiding officer of 
such court may perhaps have laboured under the disqualifica- 
tion prescribed by section 556, Criminal Procedure Code. 
Technicalities apart, the equities of the case seem to me 
perfectly clear. We have here a man who has been put on 
his trial for a certain offence tried by a, Magistrate who had 
jurisdiction to do so and who held him not guilty of the 
offence charged. The only point raised against that Magis- 
trate’s proceedings is that he had directed the prosecution 
himself, and is believed to have had such an interest in the 
success of that prosecution as to make it inexpedient in the 
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interests of justice that he should have decided the question 
of the guilt or innocence of the accused. In my opinion, 
until such order of acquittal has been set aside and a new 
trial ordered by some competent court, the applicant, Darbari 
Mal, is entitled to plead it under section 403, Criminal 
Procedure Code, in connection with any further proceeding 
that may be taken against him. The Magistrate before whom 
these proceedings are pending should consider the matter 
with due reference to the provisions of section 403, afore- 
said, and should limit himself to considering the question 
whether the evidence before him does or does not disclose 
sufficient ground for framing a charge for some offence in 
respect of which a charge may legally be framed under the 


í provisions of clause (2) of the said section, Otherwise Dar- 


bari Mal will be entitled to an order of discharge. The 
application for revision before me must stand dismissed, in- 
asmuch as it has been made against an order to which, as I 
have already pointed out,-no valid objection can be taken.. 
The record ‘will be returned to the Magistrate with the above. 
remarks, 

SA P, _ Record returned. 
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HUKAM SINGH AND ANOTITER 
VETSUS 
THAKUR DAS AND OTHERS." 


Pre-emption—Wajib-ul-arz—snterpretation of documeat—Cusiom or 
contract— Abatement of sujt—Share of each vendee specified in sale- 
deed— Death of one such vendee. 

In a suit for pre-emption based upon the wajib-ul-arzs the plaintiff 
relied upon an entry in the wajib-ul-ars of 1870, which gave a right of 
pre-emption to (1) a real brother, (2) a near brother and (3) other co- 
sharers in the village. The defendants, on the other hand, produced 
the wayib-ul-arz of 1860, in which the right was given in these terms : 
“If any co-sharer wishes to transfer his proprietary rights by sale or mort- 
gage; first let him transfer it toa real brother or a near brother or to 
other co-sharérs, and in case these refuse or decline to pay the proper 
price the owner may transfer to whomsoever he pleases.” Æeld, that 
this being the whole of the evidence in the case, the existence of the 
custom was not disproved and that the later wajib-ul-ars explained the 
ambiguity in the earlier one. 


Heid also that where the sale was made to three sets of vendees, 
the share of each of whom was specified and one of them died and his heirs 
were not brought on the record till after six months, the suit did not 
abate in respect of the shares of the other two sets. 

SECOND APPEAL from a decree of B. Lindsay, Esq., 
District Judge of Meerut, confirming a decree of Pandit 
Pyare Lal Katara, Additional Munsif of Ghaziabad. 

Suit for pre-emption. 

The facts and arguments appear from the judgment: 

A, P. Dube, for the appellants, 


A, H. C. Hamilton, for the respondents. 


The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out of a suit for 
pre-emption. The plaintiffs alleged that they were co-sharers 
inthe same Mahal as the property sold and that they were 
relations’ of. the vendor. They adduced in evidence the 
wajib-ul-arz of 1870, This distinctly gives a right of pre- 
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emption first of all to a real brother, then to a near brother, 
and then to other co-sharers in the village. The defendants 
disputed the relationship alleged by the plaintiffs. They 
adduced in evidence the earlier wajib-ul-are of 1860. This 
wajtb-ul-ars is translated in the judgment of the District 
Judge, as follows : —If any co-sharer wishes to transfer his 
proprietary rights by sale or mortgage, first let him trans- 
fer it toa real brother or a near brother or to other co- 
sharers, and in case these refuse or decline to pay the proper 
price, the owner may transfer to whomsoever he pleases,” 
The courts below have dismissed the plaintiff's claim on the 
ground that there was no custom. 


Having regard to the Full Bench decision. in the case 
of Riturazt Dubain v, Pahalwan Bhagat (1), we think that 
upon this evidence unrebutted, the court was bound to hold 
that a custom of pre-emption prevailed. We think also that 
any ambiguity in the first zwayd-u/-are was cured aiid ex- 
plained away by the later wazyzd-u/-ars. We think that the 
custom proved does give a preferential right to nearer rela- 
tion’ ora real brother over a more distant relation or co- 
sharer. We think, therefore, that the decrees of the courts 
below were wrong. . 


A preliminary point was raised on behalf of the respon- 
dents. It appears that after the decree of the court below 
Amin Chand, respondent No, 6, died. The sale was made 
to three groups of persons. Chunni took one-third of the 
property; Ram Lal took one-third ; and the defendants 
4, 5,6 and 7 took the remaining third. The appeal was filed 
either in ignorance or disregard of the death of Amin Chand. 
An application was made long after time to bring his heirs 
on the record. This application was refused. Itis contend- 
ed on behalf of the respondents that there cannot be a par- 
tial pre-emption and that inasmuch as pre-emption cannot 
now be allowed in respect of the third purchase by Malkhan, 
Hoshiyar, Amin Chand and Jahangir, that the appeal must fail 
altogether. Reliance is placed upon the ruling in Habib- 
ullah v. Achatber Pandey (*). That was a case in which 
there was a joint and indivisible purchase. The plaintiff had 
omitted to make one of the purchasers a party until after 

(1) [1910] 1. L. R, 33 All, p. 198. (2) [1881] L L. Ry 4 All, 145. 
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limitation had expired. It was held that pre-emption could 
not be allowed and the reason given by the learned Judges is 
that the sale was a joint and indivisible sale. In the present 
case each group of vendees bought a separate and divided 
third share. The purchase money is alleged to have been 
Rs. 900-0-0, but of course there is no difficulty whateyer in 
apportioning the purchase money where each group of pur- 
chasers purchased an equal undivided share. We think that 
the ruling cited does not apply. The case of Argani Baksh 
v. Shere Alt (') is also cited by the respondents, The 
report is a very short one and does not show whether the 
purchase was joint: and indivisible or not. We think that 
there was nothing to’ prevent the sale in question being 
carried. out by three separate deeds if the parties had 
so desired. If they had been carried out by three separate 
deeds, the plaintiffs would clearly have been entitled to 
bring a suit for pre-emption in respect of any one of the pur- 
chases., We, therefore, think that notwithstanding that 
the suit ‘must fail with regard to the share purchased by 
Malkhan, Hoshiyar, Amin Chand and Jahangir, there is no 
- reason why the plaintiffs should not succeed against Chunni 
and Ram Lal, provided they prove their case. 


It is, however, necessary for the proper disposal of the 
case that, we should. remand certain issues to the court 
below. The first issue is :— 

Have the plaintiffs a preferential right. to purchase first 
as against Chunni and secondly as against Ram Lal ? 


And secondly, what was the true consideration for the sale- 
deed ? | | 
The court may take any additional evidence which it 
thinks necessary. Onreturn of the PORRES ten days will 
be allowed for filing PRAEAN 
Issues remitted, 
(1) E A. W. N., p. 79. 
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KULDIP DUBE 
D VEISHS 


MAHANT DUBE AND OTHERS.* 


Award—Special performance—Suit, on an award not a suit for specific 
perfor mance of a contract—Limitation—Limitation Act (TX of 1908), 
schedule I, articles 113, 116, 120-—Specific Relief Act (I of 1877), 
section 30. . 


A suit for recovery of money payable to the plaintiff under the terms of 
an award based upon a registered agreement to refer to arbitration, and 
which has not been paid, is not a suit for enforcing specific performance 
but one for compensation for non-compliance with the terms of the 
award, and for purposes of limitation is.governed either by article 116 
or article 120 of the Limitation Act. 


Section 30 of the Specific Relief Act lays down that when the 
question is one of specific performance, the court has the same powers, 
and should proceed upon the same principles, in the case of an award 
as in the case of a contract. The way to consider the question is to take 
the terms of the award before the court and to see whether, if the same 
terms had been embodied in a contract between the parties, the suit is 
or is not one in which. specific performance of those terms is claimed and 
ought to be decreed. i 

SECOND APPEAL from a decree of Pandit Guru Prasad 
Dube, Second Additional Judge of Gorakhpur, confirming 


a decree of Babu Lal Gopal Mukerji, Munsif. 


Suit to recover a sum of money payable under an award, 

The facts are set out in the judgment. 

M. L. Agarwala, for the appellant. ` 

Gobind Prasad, for the respondents. 

The judgment of the Court was delivered by 

PIGGOTT, J.—The parties to this suit are members of.one 
and the same family. On January 9th, 1904, they executed 
an agreement by which they submitted various differences 
which had arisen between them to the’arbitration of one PuHu 
Dube; and on January 12th, 1904, the arbitrator deliver- 
ed an award which was signed by the parties in token of 
their acceptance. This award contained a number of provi- 

* S, A. No. 146 of 1911. 
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sions regarding the family property and the debts due on 
the same ; but we are now concerned only with one provision 
according-to: which the defendants (strictly speaking Dudhnath 
father of the first three defendants and grand-father of the 
fourth) was bound to pay Rs. 350 to the plaintiffs by June 
27th, 1904. In default of such payment it was provided by 
the award that the plaintiffs should be entitled to recover 
this ’.amount with interest at 12 per cent. per annum. The 
suit is one for recovery of this amount with interest, as well 
as for other moneys alleged to be due to the plaintiffs in 
. consequence of the provisions of the award. The court of 
first instance went into the whole question of accounts bet- 
ween the parties and ‘finally decreed the plaintiff Kuldip 
Dube a sum of Rs. 125-8-0 with proportionate costs and future 
interest at 6 per cent, per annum on account of certain, pay- 
ments made in accordance with provisions contained in the 
award in satisfaction of certain family debts, but dismissed 
the claim for Rs. 350 and interest as barred by limitation. The 
plaintiff appealed, and there was a cross objection by the 
defendants regarding another item in the account. The 
court of first appeal, the learned Additional Judge of Go- 
rakhpur affirmed the decision of the first court, and the plain- 
tiff, Kuldip Dube, comes to this Court in second appeal. His 
memorandum raises a small question as to costs, which was 
not pressed in argument and which will practically be dispos- 
ed of by the order we propose to pass as to the costs of the 
suit as a whole. The one question for determination before 
us is whether the claim for Rs. 350 and interest in accordance 
with the provisions of award of January 12th, 1904, is or is 
nct barred by limitation. This money.was payable on or before 
June-27th, 1904, and this suit was instituted in the court of first 
instance on February 8th, 1909. The contention on behalf 
of the defendants, which has found favour in both the courts 
below, is that the period of limitation applicable is three years, 
in accordance with article 113 of the second schedule to the 
Indian Limitation Act. If the suit can in fact be regarded 
as one “for specific performance of a contract” within the 
meaning of the said article, it should presumably have 
been brought within three years of the date fixed for 
the payment of the money, namely, the 27th June, 1904. 
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On the otber hand, the  plaintiff-appellant contends 
before us that the suit is either governed by article 116 (for 
compensation for the breach of a contract in writing register- 
ed), or is one falling under article 120 of the same schedule, 
as being a “suit for which no period of limitation is provided 
elsewhere.” In either case the suit would fall within a six 
years’ period of limitation and would be well within time. 


We have teen referred to a number of cases on the subject. 


In Sukho Bibi v. Ram Sukh Dass(') and again in Raghudar 
Diyal v. Madan Mohan Lal (*)it was held, in each case by 
two Judges of this Court, that a suit for the recovery of a balance 
of money due under the terms of an award is virtually a suit 
for the specific enforcement of the award, and is therefore 
subject to the limitation prescribed by article 113 of the 
second schedule to the Indian Limitation Act of 1877. The 
point was discussed at some length in the latter of these 
two judgments, and the decision turns upon an express find- 
ing that the suit then before the court was not one for 
compensation for the breach of a contract. These cases were 
considered by a bench of this Court in Sheo Narain and others 
v. Bent Madho and another (2). That was a suit for recovery 
of possession over immoveable property ; the learned Judges 
held that the mere fact that such a suit was brought upon á` 
title established by a certain award would not make ita 
suit for specific performance. They did not find it necessary 
to dissent from the two older rulings of this Court already 
referred to; but it is clear that they doubted them, for they 
relied upon a Madras case “ Sornavalli Ammal and others v. 
Muthayya Sastrigal”(*) in which these rulings are distinctly 
dissented from. A later case of our own Court is that of 
Talewar Singh and others v. Bahori Singh (8). The facts of 
this case are worth noting because the ratio decidendi is signi- 
ficant. It appears that certain matters in dispute between 
the parties had been referred to arbitration, and that the 
arbitrator delivered an award in accordance with a compro- 
mise entered into by the parties themselves, This award 
directed, amongst other things, that each party should trans- 
(1) (1883) I. L. R., 5 All, 263. (2) [1893] I. L R., 16 All, 3. 


(3) [1903].1. L. R., 23 All., 285. (4) [1900] I. L. R. » 23 Mad., 593- 
(5) f 1904) I L. R4 26 All., 497. 
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fer certain immoveable property to the other, and the suit 
was by one of the parties concerned for recovery of the 
Property agreed to be conveyed., It was held that this was a 
suit for specific performance of a contract within the meaning 
of article 113 of the second schedule of the Indian Limitation 
Act. The plaintiff had at the time of his suit no valid title to 
the property which he claimed ; What he possessed under the 
terms of the award was a right to compel the opposite party 
to give him a valid title deed by executing a conveyance in 
his favour. Such a suit may perhaps be a suit for “specific 


performance” in the strictest sense of the words, It does. 


not seem quite clear how far the learned Judges who decided 
that case relied on the fact that the award before them was 
based upon a compromise entered into by the parties and 
might therefore be held to partake ina special sense of the 
nature of a contract. It would seem, however, that they 
accepted the position taken up in the older rulings of this 
Court that, by reason of the operation of section 30 of the 
Specific Relief Act (Act { of 1877), a suit for the specific per- 
formance of the terms of an award should be regarded asa 
suit for the specific performance of a contract within the 
meaning of article 113 of the schedule to the Limitation Act. 
In any case the principle underlying the decision is that an 
award is the outcome of a contract to refer to arbitration 
and that the legislature has seen fit to limit suits for the 
specific performance of a contract to a period of three years, 
even though such contract be in writing registered, and 
though a longer period would have been allowed fora suit 
in which the plaintiff confined himself to seeking damages 
for breach of the terms of the registered contract. The 
Calcutta High Court had occasion to consider the older 
rulings of this Court in the case of Bhajahart Saha Banikya vy. 
Behary Lal Basak(1). The remarks of MOOKERJI, J., at pages 
885 and 886 of the report are of great interest. He doubted 
the correctness of the Allahabad decisions on the ground that 
there was nothing in section 30 of the Specific Relief Act 
which necessarily placed awards on the same footing as 
contracts for purposes of limitation; but he admitted the 
general principle that “the jurisdiction of the court in enforc- 


(1) [1906] I. L R, 33 Cal., 881. 
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ing the specific performance of the provisions of añ award 
is founded on the principle that the award is the outcome 
ofa contract to refer to arbitration,” and he did not base 
his dissent from the broad proposition laid down in Sukho 
Bibi v. Ram Sukh Das entirely on that ground. He point- 
ed out that, when a court orders the defendant to pay money 
to the plaintiff which the former ought to have paid under 
the terms of an award but had not paid, the court is not 
really enforcing specific performance at all, but is directing 
payment of compensation for non-compliance with the terms 
of the award. 


It seems to us that this remark is peculiarly apposite to 
the facts of the case now before us and furnishes the true 
basis for the decision of the same. All that section 30 of the 
Specific Relief Act lays down is that when the question is one. 
of specific performance, the court has the same powers, and 
should proceed upon the same principles, in the case of an 
award as in the case of a contract. The way to consider the 
question then is to take the terms of the award before the 
court and to see whether, if these same terrns had been 
embodied in a contract between the parties, the suit before 
the court is or is not one in which specific performance of 
those terms is claimed and ought to be decreed. In the 
present case the terms were that the defendants should pay 
the plaintiff Rs. 350 on or before June 27th, 1904, the 
defendants failed to do so, and the plaintiff claims that, 
under a further provision contained in the document itself, 
he is entitled to recovér Rs. 350 with interest at 12 per cent. 
per annum. Had the same suit been brought with reference 
to a contract in writing registered which embodied the same 
terms, no one would have dreamt of describing the suit as 
one for specific performance of the contract. It would 
clearly be a suit for compensation for breach of contract ina 
case in which the penalty for such breach was prescribed 
by the contract itself (vide sections 73 and 74 of the Indian 
Contract Act), and it would be Subject to a limitation period 
of six years under article 116 of the schedule to the Indian 
Limitation Act. We are, therefore, clearly of opinion that 
the suit before us is not one for specific performance at all, 
and that article 113 of the schedule to the Indian Limitation 
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Act does not apply. We do not think that we are precluded 
from arriving at this decision by the older rulings of this 
Court to which reference has been made, In the first place, 
those rulings have been distinguished against, and their 
authority shaken, by the later rulings of this Court which we 
have also considered. ïn the second place, it is not necessary 
for us to determine the broad question whether or not a 
suit to enforce the specific performance of the provisions of 


an award isa “suit for the specific performance of a con- ` 


tract” within the meaning of article 113 aforesaid. In so 
far as this proposition appears to be laid down by rulings 


` of this Court, we leave it undisturbed. We say the suit before 


us is not a suit for specific performance at all; and this must 


be a question to be determined in each case upon the plead- 


ing set forth in the plaint taken in connection with the terms 
of the award or other document upon which the plaintiffs 
suit is based. 

Nor is it necessary for us to determine whether article 116 
or article 120 of the schedule to the Indian Limitation Act 
governs this case. If the correct view be that an agreement 
to refer a matter to arbitration. is in effect a contract to do 
whatever the arbitrator shall direct, it may be that the suit 
before us is a suit for compensation for breach of contract, 
and is governed by article 116 because based upon a register- 
ed instrument. Otherwise, it is a suit of a nature for which 
provision is not elsewhere made, and must be referred to the 
provisions of article 120, In either case the period of limita- 
tion is the same, and the suit is within time, ~ 


We accordingly set aside the decrees of both the courts 
below, and give the plaintiff a decree fora further sum of 
Rs 543-10-0 in addition to the sum of Rs. 125-8-0 awarded by 
the first court, The plaintiff will get his costs in this Court. 
In the lower appellate court the defendants-respondents 
should bear the costs of their cross-objections which was 


dismissed ; otherwise the parties will pay and receive costs 


in both the courts below in Proportion’ to success. The 
decree will carry interest at 6 per cent. per annum from the 
date of the first court’s decision as directed in the decree of 
the said court. 

Appeal allowed. 


CIVIL. 


— = 


IQII. 
Kuldip Dube 
V. 
Mahant Dube. 


nel 


Piggott, J. 


CIVIL. 


1911. 


‘July, gi. 


1144 HIGH COURT. [ALJ R 


MUHAMMAD NAZIR KHAN 
VETSUS 


MAKHDUM BUX AND ANOTHER.* 


RICHARDS, C. J. Pre-cmplion—Mahomedan Law—Talab.mawasibat— What is sufficient to 
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constitute. 


Where a person immediately on hearing of the sale of a house ex- 
claimed mera hak shafa hai, and without any delay he took the price 
and brought it to the vendee and claimed the house, Ae/d that the expres- 
sions used by him coupled with the circumstances constituted a sufficient 
first demand, a hard and fast rule not being possible to be laid down. 


APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice KARAMAT HUSAIN, reversing a 
decree of Babu’ Prem Behari, Additional Subordinate Judge 
of Mainpuri, who reversed a decree of Babu Raghunath 
Prasad, Munsif of Etawah. 


Suit for pre-emption. 
The facts appear from the judgment of 


KARAMAT HUSAIN, J.—This was a suit for pre-emption on the basis 
of the Hanafi Law and the question to be decided is whether the expres- 
sions used by the pre-emptor in making the ta/ud-t-snawastbat do or do 
not amount to a claim for pre-emption. The first court came to the 
conclusion that they did not. The lowe¥ appellate court came to the 
conclusion that they did and decreed the suit. The defendant comes 
here in second appeal and his learned counsel contends that the expres- 
sions used by the pre-emptor are not sufficient to constitute the first 
demand. The lower appellate court in its judgment remarks as follows : 
“In the present case the words used were mera shafa repeated twice.” 
The plaintiff also asked those present to bear witness toit. He then 
immediately went inside the house, brought the money and being accom- 
panied by witnesses went to the vendee, offered him the maney and 
made the second demand. The words uttered at the first demand 
amply and clearly show that the plaintiff had a clear intention of demand- 
ing his right, vide A. W. N., [1897] pp. 23 and 93;6A L.J R., 15. 

The Hanafi Law on the question of first demand is very clear. 
Some expressions showing that the pre-emptor claims pre-emption must 


“be used. The expression used in the present case, as found by the lower 


court is wera shafa which only gives an information that the pre-emptor 
has the right to pre-empt. There is nothing in the expression to show 
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that in addition to the information given by him, he claims fo pre-empt. 
A pre-emptor may say “I am a pre-emptor, but I do not claim to pre- 
empt” or he may say “I am a pre-emptor and I claim to pre-empt.” 
The fact that the expression “ I am a pre-emptor” may be used together 
with a claim to pre-empt as well as witha waiver of that claim, con- 
clusively shows that the expression “I am a pre-emptor,” does not in 
any way convey the idea that the pre-emptor does claim to pre-empt. 
The point is covered by an unreported decision of this Court in S. A. 
1059 of 1901, decided on the ist of December, 1903, and I quote the 
following extract from the judgment :—“As to the decision of the case 
upon the principle of Muhammadan Law, we find ourselves driven 
to the conclusion that no mght has been acquired by the plaintiff under 
that law. Wecannot find that merely for the plaintiff to say ‘I am 
a pre-emptor, my right extends to the land’ constitutes a Za/ad-r- 
mawastoal either by express terms or by implication. There is abundance 
of authority upon the subject. It is immaterial according to the Hidaya 
in what words the claim is preferred. It is sufficient that they indicate 
a claim. But we have nothing in the expressions used in this case 
to make it possible to say that such a claim has been made or can be 
inferred. Mr. Justice AMEER ALI in his work upon Mahomedan Law, 
Vol. I, p. 597, following the past authorities says :—If a pre-emptor were 
to say to the purchaser, I am thy pre-emptor or s/u/ee, it would be void. 
The result of this is clear that a mere expression or declaration of his 
right does not itself show that he wishes to enforce that right. We find 
ourselves constrained to overrule the claim of the pre-emptor appellant 
and hold that the first demands necessary under the Mahomedan Law 
have not been made.” 


In addition to the authorities cited in the uvreported case I cite 
the following from Baillee’s Mahomedan Law :—“ There is some differ- 
ence asto the words in which the demand should be expressed. But 
the better opinion is that it is lawful in any words that tnéediivibly express 
the demand. So that if the pre-emptor should say ‘I have demanded’ 
or ‘I demand pre-emption’, it would be lawful, but if he were to say, 
‘I am thy sdafee or pre-emptor’ or, ‘I take thy mansion by pre-emption’ 
it would be void.” (Book on Pre-emption, Chapter III, p. 487, Edition 2 ) 


There is nothing technical in this rule of Mahomedan Law. It 
is based on the causes of interpretation which determine the intention 
of a person. The intention is to be gathered from expressions used 
by that person and not from words which have pot been used by him. 
The expression ‘I am a pre-emptor’ only gives information that the 
speaker is a pre-emptor of what the pre-emptor is going to do—but the 
words ‘I have demanded’ or ‘I do demand pre-emption’ show an 
intention to claim pre-emption. 

The case Ahsanul Hug v. Kallu (1) has no application to the facts 
of the present case, because, according to the remarks made by the 


(1) (1909) 6A. L. J. R, 15. 
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CIVIL.‘ learned Judges in that case it appears that a demand was made. The 
— learned Judges say :—“ The plaintiff in his evidence states that as soon 
aS as he heard of the purchase from a friend heat once said‘ I am a pre- 
Mubanimad emptor, I have a claim (main shafee hun, mera hag MAEN rewia The words 


Nazir Khan the plaintitf used were probably equivocal, but a witness, named Abdul 

Ghafur, was called and he says that when the plaintiff was informed 

that the house was sold, he at once said that he was a pre-emptor and 

Karamat would take the house and told Nanhi, his brother, to take money and 

Husain, J. — asked him to accompany him.” The rulings in Admad Shah Khan v. 
Abadi Begum (1) and Mohammad Yunis Khan v. Mohammad Yusuf (2) 
do not apply to the facts of these cases. 


v. 
Makhdum Bux. 





The result is that I hold that the expression found by the lower 
appellate court to have been used by the pre-emptor mera shafa, does 
not constitute a /alaġ mawasibat within the meaning of that expression 
under the Mahomedan Law. I therefore allow the appeal, set aside 
the decree of the lower appellate court and restore that of the court 
of first instance with costs. 


Mohammad Ishag Khan (with him Govind Prasad), for 
the appellant. 


Abdul Raoof (with him Ahmad Karim), for the respond- 
ents. 


The judgment of the Court was delivered by 


Richards, C. J. RICHARDS, C. J.—This appeal arises out of a suit for pre- 
-emption under the Muhammadan Law. The court of first 
instance dismissed the claim. The lower appellate court 
decreed the claim reversing the court of first instance, and a 
learned Judge of this Court reversed the lower appellate 
court and restored the decree of the court of first instance. 


The question is whether the preliminaries required by the 
Muhammadan Law have or have not been performed. The 
evidence is that the plaintiff pre-eemptor immediately upon 
learning that the sale had taken place said “mera hak shafa 
hat.” This he repeated three times calling upon certain 
persons who were present to bear witness. On the moment 
without any delay he took the price of the house and brought 
it to the vendee and claimed the house, informing him of the 
fact that he had already made his demand. So far as the 
question is a question of fact it rested with the lower appellate 
court to. decide that question, and it was not competent for 

(1) [1897] A. W. N., p. 23. ° 
(2) [1897] A. W, N., p. 93. 


— 
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‘this Court in second appeal to set aside the finding of the 
lower appellate court. It is said, however, that the words 
which were used could under no possible circumstances con- 
stitute a good first demand under the Muhammadan Law. 
There is no doubt that certain expressions appear in the 
authorities as illustrations of what constitutes a good demand 
and the expression used in the present case is not amongst 
them. It is laid down by Mr. Ameer Ali, at page 606 of 
Volume I of the last edition of his work on Muhammadan 
Law that “no particular formula is necessary so long as the 
claim is unequivocally asserted.” He cites abundant autho- 
rity for this proposition, There cannot be the least doubt that 
it was the intention of the plaintiff in the présent case to 
assert and demand his right of pre-emption. It is possible 
that if the words he used were the only evidence in the case 
that it might be said that the words were equivocal, and did 
not necessarily show that he was making a demand of pre- 
emption, but the circumstances and what actually took place 
at the very moment that he used these words, do in our 
Opinion demonstrate that it was his intention to make the 
demand ; not merely to assert that his claim to pre-empt 
existed but actually to demand it. He called the attention of 
witnesses to the fact and he at once went and got the money, 
All these things happened simultaneously with the uttering 
of the words not after the lapse of some time. Our attention 
has not been called to any authority which lays down that 
we are not entitled to take into consideration what actually 
occurred at the moment to enable us to come to a conclusion 
whether or not the: pre-emptor was demanding pre-emption 
when he used the particular expressions. If the court is 
entitled to consider these circumstances, then it was quite open 
to the lower appellate court to arrive at the conclusion at 
which it did arrive and the question becomes a question of 
fact binding in second appeal. We think that it is impossi- 
ble to lay down any hard and fast rule as to what expressions 
constitute a good first demand: each case must be considered 
and decided upon its own peculiar facts and circumstances. 


Reliance has been placed on the case of Mohammad 
Abdul Rahman Khan v. Mohammad Khan (1). In that case 
(1) [1911]8 A. L. J. R, p. 270, 
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the words used were: “I am pre-emptor and my right 
extends to the land.” It was held that these words were not 
sufficient to constitute a zala mawasibat. The learned Judges 
say at page 271, after referring to.the Hidaya: “But we 
have nothing before us upon which it is possible to say that 
such a claim has been made or can be inferred.” In our 
opinion this case is clearly distinguishable from the pre- 
sent case. In the present case there are circumstances which 
occurred at the very moment at which the words were used 
from which it can reasonably be inferred that the demand 
was in fact being made. We think that the decision of the 
lower appellate court ought to be restored. 


We accordingly allow the appeal, set aside the decree of 
this Court and restore the decree of the lower appellate court 
with costs of the two hearings in this Court. 

Appeal a lowed. 


THE SECRETARY OF STATE FOR INDIA 
Versus 
TAZIM-UN-NISA.* 
Civil Procedure Code (Act V of 1908), Order XX XIII, Rules 5 and 6— 


Application for permission to sus as pauper—Covernment Pleader: 


entitled to cross-examine witnesses for applicant. 


Upon an application for permission to sue as a pauper where there 
exist no grounds, such as are referred to in Order XXXIII, Rule 5, to 
reject the application, Ae/d, that the Government pleader is entitled to 
cross-examine the witnesses produced by the applicant in support of his 
application. l 


Under Rule 6 it is quite clear that the Government is to be deemed to 
be a party to the proceedings in which it is decided whether the applicant 


is a pauper or not. 
CIVIL REVISION against the order of Munshi Gokul Prasad, 
Subordinate Judge of Shahjahanpur. . 
Application for leave to sue as a pauper, 
A. E. Ryves, for the petitioner. 
Muhannad Iskaq, for the opposite party. 
> Civil Rey. No. 52, of 1911. 


ATN pre 
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The following judgment was delivered by 


CHAMIER, J.—The respondent in this case applied for 
permission to sue as a pauper. The court having seen no reason 
to reject the application on any of the grounds stated in Order 
XXXIII, Rule 5, fixed a date under Rule 6 and gave notice to 


the Government Pleader. The respondent appeared, so also. 


did the Government Pleader. The court declined to allow the 
Government Pleader to cross-examine the witnesses pro- 
duced by the respondent to prove that she was a pauper. 
The ground of refusal is that the Government was not a party 
to the proceeding. The court also referred to Rule 13 of the 
Same order as showing the purposes for which the Govern- 
ment is to be deemed te be a party to the suit brought by a 
pauper, Rule 13 appears to me to have no bearing whatever 
on the case, Rule 6 requires the court to issue notice to the 
Government Pleader, and it is quite clear that on the date 
fixed, the Government Pleader is entitled to produce evidence 
to show that the applicant is not a pauper. Similarly, under 
Rule 9, the Government Pleader may apply to the court to 
dispauper the plaintiff, and he may produce witnesses in 
support of his application. It seems to me quite clear that 
the Government Pleader in a proceeding under Rule 6 is en- 
titled to cross-examine the witnesses of the applicant, and 
that under Rule 9 the applicant, the plaintiff in the suit, is 
entitled to cross-examine the witnesses produced by the 
Government Pleader, Rule 6 makes it quite clear that the 
Government is to be deemed to bea party to the proceedings in 
which it is decided whether the applicant is a pauper or not. 
It has been the invariable practice to allow Government Pleader 
to, cross-examine the witnesses produced by the applicant in 
such cases, and I have no doubt that the practice is correct, 
The court below was wrong in refusing to allow the Govern- 
ment Pleader to cross-examine the plaintiffs Witnesses, I 
must, therefore, order a further enquiry. I set aside the order 
of the court below and direct that a fresh enquiry be held in 
which the Government Pleader must be given an Opportunity 
of cross-examining the witnesses, I make no order as to 
costs, 
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MASIT 
VEKSUS 
KING-EMPEROR.* 


Penal Code (Act XLV of 1860), section 296—-Dislurbing a religious 
assembly— Religious procession on a highway—Carrying of flags to 
temple. 


Where certain Lodhas, who, with the sanction of the public authorities, 
had been carrying flags to a temple in procession through a public street 
were attacked by certain others, Ze/d, that the act constituted a disturb- 
ance of the performance of a religious ceremony punishable under section 


296 of the Indian Penal Code. 
CRIMINAL REVISION against the order of F. E. Taylor, 
Esq., Sessions Judge of Bareilly. + 


A. H. C. Hamilton, for the. applicant. 
Government Advocate (A. E. Ryves), for the Crown. 
The judgment of the Court was delivered by 


KNox, J.—Masit has been convicted of an offence under 
section 296 of the Indian Penal Code, and has been sentenced 
to rigorous imprisonment for six mouths; he appealed to the 
Sessions Judge of Bareilly and his appeal was dismissed. He 
comes here in revision and raises the point whether the 
facts found constitute an offence under section 296 of the 
Indian Penal Code; the question of sentence was also put 
forward as being excessive. 


The facts found are that Masit joined with others in 
attacking a procession of Lodhas who were carrying flags to 
a temple with the sanction of the public authorities. 


The learned Counsel who appeared for him in this Court, 
raised the question whether the carrying of flags toa temple 
before they had been, so to speak, consecrated, could be con- 
sidered the performance of a religious worship or religious 
ceremony. 


He argued that this section of the Indian Penal Code may 
fairly be supposed to have been framed upon the kindred 


° Cr. Rev. No. 291 of 191). 
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English law to be found in 52 Geo. III, Chapter rss, section 
12, also 23 and 24 Victoria Chapter 39. The case of 
Vijtaraghava Chartar vy. Emperor (1) and the case to be found 
in 3 Indian Cases, 981, were also cited and have been fully 
considered by us. 


We have no reason to suppese that the English law is 
any guide. The words of section 296 are quite clear, As 
regards the Madras case we agree with what was said by Mr. 
Justice BENSON, 


We are satisfied that the carrying of these flags to the 
temple was considered by the Lodhas as the performance of 
a religious ceremony. They had applied to the public autho- 
rities and had got permission to carry the flags through the 
public streets, The assembly which was engaged in the 
carrying of these flags was an assembly lawfully engaged in 
the performance of a religious ceremony. 


This being so, we see no reason for interfering, the 
sentence does not appear to us on the findings, to be exces- 
sive. We dismiss the application. 

Application dismissed. 
(1) [1902] I. L. R, 26 Mad., 554. 


BEHARI LAL 
VErSUS 
RAGHUNANDAN.* 
Limitation Act (LX of 1908), schedule I, article 154 4)—F-xecution of 
decree—Application “in accordance with law”—Decree made with 

a condition. 

B obtained a decree for Rs, 267, with the condition that he should 
take away certain bags of salt, against Æ in 1905. On 14th December, 
1906, B applied for the withdrawal from the court of Rs. 267, deposited 
by &. The application was disallowed. On 4th July, 1909, 8 again 
applied to attach the money. Æeld, that the application was time-barred 
inasmuch as the previous application was not in accordance with law. 

CIVIL REVISION against the order of Mr. Muhammad 
Siraj-ud-din, Judge of Small Cause Court, Cawnpore, 


° Civil Rey. No, 112 of 1910, 
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Application for execution of a decree. 
The facts of the case were as follows :— 


Behari Lal brought a suit against the respondents on 
21st June, 1905, for recovery of 51 bags of salt which the 
defandants had purchased but of which they had not taken 
delivery, On 28th August, 1905, a decree was passed in favour 
of the plaintiff for recovery of Rs, 267 and odd on condition of 
his delivering the eT bags of salt. On 19th September, 1905, 
the plaintiff attached and sold the salt. The judgment- 
debtors then deposited Rs 267 and odd and prayed that the 
bags of salt may be delivered to them. The application 
was rejected. On 14th December, 1906, the decree-holder ap- 
plied for withdrawal of the money deposited by the judgment- 
debtors, but the application was rejected. On 14th July, 1909, 
the present application was made for attachment of the 
money deposited by the judgment-debtors, The court 
below rejected the application on the ground that there was 
no money in deposit in court which could be attached. 

Decree-holder applied in revision. 


R. Matlcomson, for the applicant, submitted that the 
Money was in court when the application was made and the 
court was bound to pay it to the decree-holder. The decree 
was obtained in 1905 and was kept alive up to 14th July, 
1909. 

Mohan Lal Neu, tor the opposite party, submitted 
that the last application was beyond time. The application 
of 14th December, 1906, was an application for withdrawal 
of money. The decree was a conditional decree. The 
condition had not been fulfilled. The decree-holder had no 
right to execute the decree without complying with its 
terms. The money was deposited in court with a condition 
and could not be unconditionally withdrawn. There was 
therefore no money in court which the decree-holder could 
withdraw. He applied for withdrawal of money which 
he was not entitled to do. His application was not therefore 
an application in accordance with law and could not save 
limitation. The application of 14th July, 1909, was made 
beyond time. He cited | 


Munawar Husain v, Jani Bifat Shankar, [1905] 2 A. L. J. Ra 376. 
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R, Malcomson, heard in reply. 
The following judgment was delivered by 


KNOX, J.—Behari Lal and others, decree-holders, obtained 
a decree against Raghunandan in the year 1905. In execu- 
tion of the said decree, the decree-holders attached certain 
bags of salt which were sold for a sum of Rs. 110. The 
decree obtained was to the effect that the defendant should 
pay, Rs. 267 odd to the plaintiffs, and that the plaintiffs 
should take away certain bags of salt. It was, therefore, not 
a decree for Rs, 267 odd without any condition or limitation. 
On the 25th of November, 1905, the defendant deposited 
Rs, 267 odd in court for payment to the plaintiffs conditional 
on their being allowed to remove the bags of salt. On the 
14th of December, 1906, the plaintiffs applied for the with- 
drawal of the Rs, 267 odd deposited in court in their favour, 
This application was disallowed. After that the plaintiffs 
appear to have taken no steps until the 14th of July, 1909, 
when they applied for attachment of the money. The lower 
court has held that this application for execution, namely, 
that of the 14th of July, 1909, was time-barred. The question 
I have to consider is whether the application of 14th Decem- 
ber, 1906, was or was not an application in accordance with law 
to the proper court to take some step in aid of execution of the 
decree, Following the rulings of this Court in Munawwar 
Husain v. Jani Bijai Shanker and others (1) and Chattar v. 
Newal Singh (3), I must hold that the application of I4th 
December, 1906, was not an application in accordance with 
law to take some step in aid of execution of the decree. As 
the previous application made by the decree-holders was 
dated the 21st of September, 1905, this application is time- 
barred. The view taken by the.court below was correct, I 
dismiss this application with costs. 


X Rule discharged, 


(1) [1905] 2 A. L. J. R, 376. 
(2) [1889] I. L R, 12 Al, 64. 
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NAZAR HUSAIN 
VETSUS 
RAFEEQ HUSAIN.* 


Mahomedan Law—Shia sect—Death-bed gifts—Gifts made under sense of 
tmminence of death—finding of fact — Second Appeal. 


The invalidity in the case of a disposition made by a person suffering 
from illness of which he eventually died arises where a gift is made under 
pressure of the sense of the imminence of death. The real question is 
whether the donor was or was not seeking to defeat the legitimate expecta- 
tions of the heirs by means of a disposition of his property which, though 
nominally a gift, was really of a testamentary nature, inasmuch as the 
donor was suffering at the moment from a fatal illness and entertaining 
no expectation of recovery. Such an alienation of his property would, 
therefore, affect his own personal interests no more than a testamentary 
bequest would. 


A finding as to the state of mind of a person at the time when he 
performed a certain act may be said to be ordinarily a finding of fact, 
and the High Court, in second appeal, is precluded from going behind 
the finding arrived at by the lower appellate court that a deed of gift was 
executed when the donor was in immediate apprehension of death. 


lorahin Goolam Arif v. Saiboo, 1, L, R, 35 Cal, 1. Muhammad 
Mashud Hasan Khan x. Muhammad Anwar Husain Khan, 6 ALL. J. R., 
503, referred to. 


Quære, whether the authority of the /emaa-ush-shilfal or that 
of the Sharaya-ul-tslam is the more weighty in India. 


SECOND APPEAL against a decree of L. Johnston, Esq., 
I, C. S., Additional Judge of Meerut, reversing a decree of S. 
Mohammed Husain, Additional Subordinate Judge of Meerut, 
dismissing the suit. 


Defendant’s appeal. 
Suit for cancellation of document and possession. 


- The facts of this case are as follows :— 


One Musammat, Hamid-un-nissa died onthe 6th July, 
1906, Plaintiffs, as the sons of her brother, Mashud Ali, sued for 
i ° S, A. No. 1336 of 1910. 
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their share of the property, They alleged that a deed of gift 
executed by her on the 30th May, 1906, in favour of her 
nephew, Nazir Husain, was obtained by undue influence and 
therefore invalid; or that even if it be held valid, it was 
executed under marz-ul-maut and could only operate to the 
extent of one-third. They claimed also their share in certain 
bonds transferred to Nazir Husain by the widow on the 
same date. l 


The court of first instance found that there was no undue 
influence, and that there was no proof that Hamid-un-nissa 
was in apprehension of death when she executed the deed of 
gift. It also found that the plaintiffs were bound by her 


agreement as to the bonds, and it therefore dismissed the 
suit, i l 


Plaintiffs appealed. The lower appellate court agreed with 
the court of first instance as regards the bonds. It held also 
that there was no undue influence, but it found that the deed 
of gift had been executed during mars-u/-iaut in immediate 
apprehension of death, and was valid to the extent of one-third 
only. It accordingly allowed the appeal. 


Defendants came up in second appeal. 


Balram Chandra Mukerji (for Muhammed Ishag and Rah- 
atulla), for the appellant. 

The deed of gift was valid in its entirety. No undue 
influence has been proved. It is not also the case of a gift 
under mmars-ul-maut. The /amt-ul-shaitat is an authority on the 
point in my favour. The case is governed by Shia Law. 

Ghulam Mujtaba, for the respondent. 

The /amé-ul-shattat is only a collection of opinions, of 
about as much authority as American cases. It contains 
mostly Persian opinion, but the old Shia doctrine is to be 
found in the Sharaya-ul-tslam which supports my case. He 
cited — 

lorahim Goslam Arif v. Satboo, {1907} I. L. R., 35 Cal., 1. 

Amiran Bibi v. Man Bibi and others, [1898] A. W. N., 104. 

Muhammad Mashud Husain Khan v. Muhammad Anwar Husain 

Khan, [1909] 6 A. L. J. R., 503. 

Balram Chandra Mukerji, in reply. 
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The Jami-ul-shaitat was cited by MAIIMOOD, J., in 


Agha Ali Khan and another v. Altaf Hasan Khan and another, 
[1892] I. L. R., 14 All, 429 (F. B.). 


Itis of equal weight with the Stharaya-ul-tslam, but is 
perhaps less popular. The finding of immediate apprehension 
of death is not supported by the evidence. 


The following judgment was delivered by 

PIGGOTT, J.—The question in issue in this appeal is whether 
a deed of gift, dated May 30th, 1906, by Musammat Hamid-un- 
nissa, is valid to.the entire extent of the property conveyed, 
or as held by the lower appellate court to the extent of 3% rd 
only by reason of its having been executed by the lady in 
question on her death-bed and “in immediate apprehension 
of death.” I have to determine first of all the law to be 
applied to the facts of this case. The parties are Shia 
Muhammedans, and the first point taken by the defendant | 
before me is that under the law applicable to Muhammedans 
of this sect a gift by a person suffering from a mortal illness 
which ends fatally is valid with reference to the entire dis- 
position, provided delivery takes place before the death of 
the donor and provided the donor is in perfect possession of 
his senses. I have been referred to. no reported case as 
authority for the proposition. It will be found in Mr. Ameer 
Ali's Muhammadan Law on page 19 of the 3rd edition, and 
his authority there quoted for it is the /ainaa-ush-shittat. 
The learned author himself admits that the S/araia-ul-tstaim 
lays down a different doctrine more in accordance with the 
rule of Hanafi law applicable to the Sunni Muhammedans, 
and that the principle stated in this work may probably be 
regarded as representing the old Shia doctrine, while the 
Jamaa-ush-shittat gives the opinions of the Mujtahkids of Persia, 
In the well-known case of Agha Ali Khan v. Altaf Husain 
Khan (1), a Full Bench of this Court in dealing with a different 
question of Muhammedan law applicable to the Shia sect had 
occasion to deal at length with a number of authorities. The 
impression which I gather from that ruling is that the 
Sharata-ul-tslaim is the leading and most weighty authority 
for the law applicable to the Shia sect in India and superior 
in this respect to the Jasmaa-ush-shittat which represents 
rather, as Mr. Ameer Ali himself says, the views of Muham- 

(1) [1892] I. L. R, 14 All, 429. 
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medan jurists in Persia. It is true that this book is itself 
quoted as an authority in the case to which I have referred, 
but it seems to me that it is quoted rather because of the 
clearness and precision with which it enunciates certain 
principles to which the learned Judges had occasion to refer, 
than on account of its intrinsic authority. Besides this Mr. 
Ghulam Mujtaba, on behalf of the plaintiff-respondent, who is 
contesting this deed of gift, has referred me to quotations from 
a number of authorities carrying weight among Shia Muham- 
medans. Those authorities admit that there has been a 
difference of opinion on the very point now in issue, They 
conclude one after another by stating that the better view 
which commends itself to them is that laid down in the 
Saraya. Mr. Ghulam Mujtaba endeavoured to carry the 
argument further by contending that, so far from the Shia 
law being more favourable to the disposition of property by 
way of gift on the part of persons suffering from serious illness, 
it was in fact more stringent than the Hanafi law. He quot- 
ed passages from some of the authorities referred to by him 
to the effect that a disposition of property by way of gift made 
by a person suffering from illness of which he actually died 
should be presumed to be valid only to the extent of 4rd, apart 
from any express finding as to the state of mind of the 
donor at the time of making the gift. I find myself unable 
in the absence of the authority of any reported case to accede 
with reference to this question of law to the contention of 
either party. I prefer not to go beyond their Lordships of 
the Privy Council in Jérahiin Goolam Arif v. Saiboo (1), 
where their Lordships purported to lay down a principle 
applicable to all Muhammedans, and where it was held that 
the invalidity in the case of a disposition made by a person 
suffering from illness of which he eventually died arises 
where a gift is made under pressure of the sense of the 
imminence of death. The real question is, whether the donor 
was or was not seeking to defeat the legitimate expectations 
-of the heirs by means of a disposition: of his property which 
though nominally a gift, was really of a testamentary nature, 
inasmuch as-the donor was suffering at the moment from a 
fatal illness and entertaining no expectation of recovery, 
l (1) [1907] I. L. R., 35 Cal, 1. 
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Such an alienation of his property would therefore affect his 
own personal interests no more than a testamentary bequest 
would. The law being thus settled and the finding of the lower 
appellate court being distinctly that Musammat Hamid-un- 
nissa executed this deed of gift in immediate apprehension of 
death, the only question which remains is whether this Court 
can goin second appeal behind that finding. A finding as 


‘to the state of mind of a person at the time when he perform- 


ed a certain act may be said to be ordinarily a finding of fact, 
and there is distinct authority for treating the particular find- 
ing with which I am now concerned as one of fact, both in 
the Privy Council case already referred to and in the case of 
Muhammad Mashud Husain Khan v. Muhammad Anwar 
Husain Khan (1), 1t cannot be said either that the learned 
District Judge in arriving at this finding was labouring under 
any misapprehension of law, for he lays down the law on the 
subject substantially in the same sense as that in which I have 
held that it should be affirmed. The only question then is 
whether the finding can be described as one entirely unsup- 
ported by evidence. The conclusion arrived at by a court 
of law as to the state of mind of a person performing a cer- 
tain act is necessarily one based upon evidence of facts and 
circumstances tending to indicate a particular state of mind. 
The finding in this case is that Musammat Hamid-un-nissa 
had been suffering from consumption for a year or more 
prior to the 30th of May, 1906, and that she eventually died 
of this disease on the 6th of July, 1906. A post-card written 
by the lady’s husband.to a relative of the family has been 
produced and found by the lower appellate court to be 
proved in which Musammat Hamid-un-nissa's illness is 
spoken of in very serious terms. She is spoken of as “ the 
patient ” (a/Z), and it is stated that she is making no progress 
towards recovery, that on the contrary she is growing weaker 
every day. The female relative to whom this communication 
is addressed is asked to postpone her visit; and: I do not 
think any real importance can be attached to a particular 
phrase in which she is told that she may come later on if the 
sick woman shows signs of improvement. It could scarcely 
be expected on any view of the case that the writer would be 


(1) [1909] 6 A. L. |. R., 503. 
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so brutal as to put it bluntly that there was no hope of re- 
covery, There can be no doubt that the recipient of this 
letter must have taken the condition of the patient to be very 
serious and cannot have been greatly surprised when she 
heard a couple of weeks later of the patient’s death. This 
post-card was written on or before the 24th of June, 1906, 
and is certainly a valuable piece of evidence as to the state’ 
of Hamid-un-nissa between three and four weeks after the 
execution of this deed of gift. Another ptece of evidence which 
‘must be taken into account is the recital in the deed of gift 
in which Musammat Hamid-un-nissa Says that she is fre- 
quently (a#sar) unwell and that life is uncertain, The words 
in themselves do not amount to much, and I find that in a 
reported case, Amiran Bibi v, Man Dibi (1), a Bench of this 
Court declined to attach much importance to a Similar ex- 
pression used in a deed which was being impeached on the 
same ground as the one now before me, At the same time 
there is a certain significance about the use of this expres- 
sion in the deed in suit. It would be natural enough in a 
will, but seems to have no particular point or congruity as 
appearing.in a deed of gift. If the lady was simply making 
a present‘of certain property to a favourite nephew out of 
love and affection which she bore him, the fact of her being 
in indifferent health and conscious of the uncertainty of life, 
would appear to have no particular bearing on her conduct. 
lt must be remembered that the essential ground on which 
a transaction of this sort is impeached under the principle 
of mare-ul-maut is that a conveyance by way of gift is being 
used in order to effect what is really a testamentary disposi- 
tion. The mere fact, therefore, that the deed itself contains 
expressions more suitable to a will than to a deed of gift 
should not, I think, be regarded as Wholly without signifi- 
cance. These facts were placed before the learned 
District Judge, and on these he arrived at his finding. I 
ħave not to consider whether I should have drawn the same 
conclusion myself from those facts if I had been sitting, as 
the Judges of this Court were in the case to which I have 
referred above, as a court of first appeal. Taking cognizance 
of the matter in second appeal, it seems to me that it would 


(4) [1898] A. W. N., 104, 
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be going altogether too far to hold that the finding arrived 
at by the lower appellate court as to Musammat Hamid-un- 
nissa’s state of mind is one wholly unsupported by evidence, 
or is one which could not be reasonably arrived at upon the 
evidence before the court. I must, therefore, decline to inter- 
fere with the decision of the court below. This appeal is 
accordingly dismissed with costs. 


S. A. P. Appeal dismissed. 


SALIG RAM AND ANOTHER 
VETSUS 
CHUBA MAL” 


Breach of contract—Compensation—Conmission agent—Cause of action— 
Venue—Contract Act (IX of 1872), section ara—Code of Civil 
Procedure (Act V of 1908), section 20 (¢). 

The plaintiffs who were grain-dealers at Hathras, ordered the defend- 
ant who was a commission agent at Karachi, to purchase some grain 
for them. The latter did so, and the plaintiffs sent him some money. 
In accordance with the direction of the plaintiffs the railway receipt for 
the goods purchased was sent per value payable parcel post. By some 
mischance no receipt arrived. The defendant instructed the railway 
authorities not to deliver the goods till the balance due to him was paid. 
The balauce was paid by the plaintiffs to the defendant’s agent at Delhi. 
The Railway officials at Hathras refused to deliver the goods without 
the defendant’s consent and delay occurred Inthe meantime the price 
of the particular goods fell and the speculation resulted in a loss to 
the plaintiffs. In a suit for compensation instituted at Aligarh, Aeld, 
that the case was for compensation under section 212 of the Contract 
Act in respect of the direct consequences of the defendant’s neglect and 
misconduct, and that the cause of action therefore arose at Karachi and 
the suit did not lie in the court at Aligarh. | 


FIRST APPEAL from an order of H. M. Smith, Esq., Ad- 
ditional Judge of Aligarh, l 
Assumpstt, The facts and arguments fully appear from 
the judgment, 
A. H. C. Hamilton, for the appellants. 
Girdhart Lal Agarwala, for the respondent. 
€ F. A, F. O. No. 7 of 1911, 
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The judgment of the Court was delivered by 


TUDBALL, J.—The plaintiffs, appellants are residents of 
Hathras in the Aligarh district where they deal in grain. 
The defendant is a commission agent doing business at 
Karachi. | 


The former brought the present suit inthe court of the 
Munsif at Hathras (it was subsequently transferred to the 
court of the Additional Munsif of Aligarh) on the following 
allegations of fact :— 

In the end of December, 1910, grain being very dear at 
Hathras, they enquired by telegram from the defendant the 
price at which Juar was selling at Karachi. The defendant 
wired the rate on December 27th, 1910. On 30th December, 
1910, they wired to him an order to purchase two waggon 
loads of Juar at once and to despatch the same by rail to 
Hathras. They wired to him on the same day Ks. 600, and 
also sent him a Aundi for Rs, 600. 


On the same date the defendant wired to say that he had 
purchased 500 maunds of zuar, 


On 2nd January, 1911, the defendant wired to say that 
the goods had been despatched. They actually arrived at 
Hathras on January 12th. 


After receipt of the telegram of January 2nd, the plaintiffs 
wrote to the defendant telling him to send the railway 
receipt and invoice to them by the value payable parcel post 
for the amount which might still be due to him. 


IIe, however, failed to send the railway receipt, but on 
January 16th he sent a post-card stating that he had sent 
it V. P. P. for Rs. 310-7-0, and that they should pay this 
amount and take the receipt. 


No receipt arrived. (Here we may note that it had been 
duly sent V. P. P., but owing to some error either in the 
address or on the part of the post office had not been 
delivered). 


Correspondence followed. The defendant ordered the 
railway -authorities not to deliver the goods (he had not 
then received payment of the balance due), 
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On January 25th the plaintifs paid the amount to the 
defendant by handing it over to an agentofhis at Delhi. 
The Railway officials at Hathras refused to deliver without 
the defendant’s consent and further delay occurred and the 
goods were uot delivered until February 8th. In the mean- 
time the price of the grain at Hathras fell and the speculation 
resulted in a loss to the plaintiffs. . 


_ This loss they ascribe to the defendant's negligence and 
misconduct in (1) not sending the railway receipt as ordered, 
(2) in ordering the railway authorities at Karachi not to 
deliver the goods, (3) in still delaying to order the délivery 
after the payment made-on January 25th to his agent at 
Delhi. 

Among other defences with which we have no concern, 
the defendant pleaded that the court at Aligarh had no 
jurisdiction to try the suit. The first court held that it had 
and partly decreed the claim. The lower appellate court 
held that the courts in Hathras had no jurisdiction and 
ordered the plaint to be returned for presentation in the 
proper court. Hence the present appeal. 


The sole question for decision is, whether the cause of 
action in whole or in part arose at Hathras, vzde section 
22 (c) Code of Civil Procedure, which applies to the facts of 
the present case. 


The case isclearly one for compensation under section 
212 of the Contract Act in respect of the direct consequences 
of the defendant’s neglect and misconduct as alleged. The 
latter was the appellant’s agent, and it was his duty to pur- 
chase the grain at Karachi, to place it on the railway at 
Karachi, despatch it to the plaintiffs address, and he was 
then directed to post the railway receipt and send it V. P. P, 


to the plaintiffs. When the trouble arose it will be seen’ 


from the correspondence detailed in the first court’s judgment 
that he ordered the railway authorities at Karachi not to 
deliver the goods as he had not received payment. Finally, 
after the money had been paid on January 25th, he was 
asked by letter to order the said railway authority at Kara- 
chi to wire instructions to Hathras to make delivery. In 
this also he is said to have made delay, i 
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It is thus quite clear that the defendant’s neglect or mis- 
conduct or both, took place if at all’ at Karachi. In the 
course of the transaction he had nothing to do outside 
Karachi. He had not contracted to deliver at Hathras 
but merely to place the goods on the rails at Karachi and 
to post the railway receipt there also. We fail to see that the 
cause of action, #.é, the defendant’s alleged neglect or mis- 
conduct which resulted in loss, arose anywhere elsé but at 
Karachi. It is urged that the resultant loss or damage 
` occurred at Hathras, and that the negligence and misconduct 
plus the resultant loss constitute the whole cause of action, 
and that, therefore, the cause of action partly arose in 
Hathras. 


It is quite clear that under section 17 (a), read with ex- 
planation III of Act XIV.of 1882, the present suit would 
not have been within the jurisdiction of the Hathras court. 
The contract was made at Karachi where the plaintiffs 
offer was accepted. The performance of the contract had to 
be completed at Karachi, and the money due was payable 
at Karachi. The defendant contracted to act as the plaintiff's 
agent at Karachi for the purpose of purchasing and des- 
„patching the goods and to do certain acts there also. His 
negligence or misconduct, if any, occurred there. 


The language of the section has been altered in the pre- 
sent Act in that in place of the words: “ The cause of action 
arises ” and Explanation III of section 17 the words, “The 
cause of action in whole or in part arises” have been subs- 
tituted. This has not in our opinion altered the law as to 
what is the cause of action in suits arising out of contract, 
Explanation III of section 17, Act XIV of 1882, though it 
does not appear in the present Act, is a correct statement of 
what the law still is and shows clearly the true meaning of 
the words “cause of action” in the case of suits arising out of 
contracts. | 


In our opinion, therefore, the cause of action in the present 
suit arose wholly at Karachi and the lower appellate 
court’s order was sound. We therefore dismiss the appeal 
with costs, 
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PRIVY COUNCIL. 


SADIK HUSAIN 
versus 
KANIZ ZOHRA BEGAM. 


Civil Procedure Code (Act XIV of 1882), sectton s10-—Arbitration— 
Arbitrators refusal to accept nomination—Refusal of the party whose 
arbitrator declined to act lo suggest another—Power of court to appoint 
new arbitrator— Decree under section 375 Of the Civil Procedure Code 
referring a matter to arbitration—Pending suit—Power of court when 


parties agree to submit their case to arbitration. 





The court has power, under section 510 of the Code of Civil Procedure 
(Act XIV of 1882), to appoint a new arbitrator in the place of another 
when that other refusęs to accept nomination as refusal ‘to accept nomina- 
tion clearly signifies refusal to act. l 

Pugardin Ravutan v. Moidinsa Ravutan, [1882] 1. L. Ra 6 Mad., 414, 

Bipin Bihari Chowdhry v. Annoda Prosad Mullick, [1891] L. L. Ry 
18 Cal., 324, overruled. : 

Parties to an administration suit entered into an agreement or com- , 
promise, which went beyond the actual matter of suit between them, and 
the court, under section 375 of the Code of Civil Procedure (Act XIV of 
1882), made a decree in terms of the compromise, which provided that all 
points between the parties therein stated should be settled by ‘arbitration 
of two arbitrators therein named, one of the arbitrators nominated by 
the respondents refused to accept his nomination. The court, then, on 
the application of the respondents who refused to appoint another arbi- 
trator on their behalf, took the matter into its own hands under the 
latter part of section 510 of the Code of Civil Procedure and adjudicated 


thereon ; 

Hela, that the decree under section 375 of the Code was a final decree 
ordering the agreement and compromise of the parties to be carried into 
effect, and the court had discharged itself of the Jis between the parties ; 
that there was, therefore, no suit pending, with which the court could 
proceed under section 510 of the Code, that the agreement entered upon 
was something different from and went much beyond the suit and all that 
the court could do was to take advantage of the sections of the Code 
which enabled it to keep the machinery of arbitration going ; that the 
court had power to appoint another arbitrator and was in no way precluded 
from making that appointment by the fact that the party whose arbitrator 
had declined to accept nomination refused to assist the court by suggest: 
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ing another name ; and that parties who agreed to set up a tribunal of 
arbitration were not bound to submit the case referred to, to another 
tribunal or Judge. 


APPEAL from a judgment and decree of the court of the 
Judicial Commissioner of Oudh, which affirmed an order of 
the court of the District Judge of Lucknow. 


The facts were as follows :— 


One Mirza Agha Hasan Khan, died on the 27th Decem- 
ber, 1901, leaving him surviving as heirs, one widow, one 
daughter and one son. 


Í According to the Mahomeden Law of thé Shiah sect, to 
which the deceased belonged, his estate, for the purpose of 
determining the shares inherited by his heirs, was divided 
into 24 parts. Of these, the widow took 3 parts, daughter, 7 
parts, and the son, 14 parts. 


Disputes arose between the son and the widow and 
daughter as to their shares, and on the 25th April, 1903, the 
plaintiffs (widow and daughter) filed a suit in the court of 
the Subordinate Judge of Lucknow, claiming administration 
of the estate of the said Mirza Agha Hasan Khan, and on the 
31st July, 1903, the son filed a written statement of defence, 
On the īst August, 190%, the said parties to the said suit 
entered into a compromise, one of the clauses of which Was as 
follows :— 


“ Paragraph 10. The division of the zamindari property between the 
parties will be effected in this way, that instead of allotting detached 
portions of zamindari property (in a share), some ek-ja (lit in one 
place) zamindari property situate in one district of as nearly as possible 
the same value, will be allotted to the share of the plaintiffs, in accordance 
.with the proposal of the defendant which will be declared by the Ist 
September, 1905, but subject to this condition, that the plaintiffs would 
under all circumstances get 6 annas 8 pies share in village Dadra, 
pargana Partabgarh, district Bara Banki. 


“ Moulvi Mohamed Nasjm and Sheikh Ali Abbas, two pleaders of the 
court, would ascertain the fact that the property proposed by the defen- 
dant is, with regard to the plaintiff’s share, yielding, as far as possible 
equal profits and is ek-ja (situate in one place), that is to say, the share 
allotted to the plaintiffs in each of the villages, as proposed by the 
defendant, includes the whole of the share possessed by the defendant 
therein, provided the profits arising out of that share do not exceed 
those of the plaintiff’s share. 
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“If after examination both the gentlemen should decide that there is 
some defect in the defendants proposal as regards the equality of profits 
and situation of the property, they would be authorised to make such 
proposal as they may think proper to remove that defect, and that 
proposal would be final for the parties. 

“If Moulvi Mohamed Nasim and Sheikh Ali Abbas differ in their 
opinions, the decision of Syed N abi-ul lah, Barrister-at-Law, on the 
points in which they differed would be binding on the parties. 

“ The defendant would, before 1st October, 1905, deliver to the plain- 
tiffs possession over the zamindari which may fall to the share of the 
plaintiffs, and the plaintiffs would be entitled to the profits of Khanf 1313 
Fasli. lf the defendant fail to deliver over possession, the plaintiffs 
would be entitled to obtain possession by getting the decree through 
court. - 

“If by 1st September, 1905, the defendant does not submit his 
proposal in respect of the partition of zamindari to Moulvi Mohamed 
Nasim, plaintiff’s pleader, the plaintiffs would be at liberty to apply 
to the court to have a Commissioner appointed for partition, and accord- 
ing to the partition made by the Commissioner the plaintiffs would be 
entitled to recover possession through court.” 


On the 2nd August, 1905, a decree was made under 
sections 157 and 375 of the Civil Procedure Code, by the 
Subordinate Judge of Lucknow, in the terms of the said 


‘compromise. The material part of the decree is set out in 


their Lordship’s judgment. 


On the 31st August, 1905, in accordance with the said 
paragraph 10 of the compromise, the appellant submitted his 
proposal of the zamindari property to be allotted to the 


respondents. 


On the 31st July, 1906, the respondents, as decree-holders, 
presented an application under section 244 of the Civil Proce- 
dure Code, in the District Court of Lucknow, setting out the 
above-mentioned facts and praying that the matter should be 
referred. under sections 508, 509 and 614 of the Civil Proce- 
dure Code, to the arbitrators in pursugnce of the terms of the 


said decree. 


On the 17th August, 1906, the District Judge made an 
order of reference to arbitration and appointed Moulvi 
Mohamed Nasim and Sheikh Ali Abbas, arbitrators, ac- 
cording to the terms of the said compromise. On the 21st 
August, 1906, the said Moulvi Mohamed Nasim refused to 


VOL. VIIL] PRIVY COUNCIL. 1167 ` 


act as arbitrator, whereupon, on the 23rd August, 19c6, 
the respondents applied to the Court of the District Judge 
of Lucknow, praying the. said court to withdraw its order 
of reference and to deal with the matter itself or to appoint 
a Commissioner for the purpose. The appellant objected to 
that course and insisted that the respondents should nominate 
a new arbitrator which they refused to do. 


On the 28th August; 1906, the said District Judge (the 
respondent having declined to appoint another arbitrator), 
made an order that he would scrutinize the said list proposed 
by the appellant and decide thereon, this he accordingly did, 
and on the 5th September, 1906, passed an order allotting to 
the respondents jointly seven.villages, not the villages pro- 
posed by the appellant. 


The defendant appealed. 


‘De Gruyther, K. C. and .K. A. <Kyffin, for the 
appellant :—In a village there usually are several co-sharers 
and the court cannot partition except under the Oudh 
Laws Act (XVIII of 1876). But here there is no question 
of partition in the ordinary sense of the word. The parties 
have come to an arrangement, which should be carried out. 
The court had power to appoint another arbitrator under 
section 510 of the Code of Civil Procedure, in spite of the 
respondents’ refusal to nominate one when their arbitrator 
refused to act. Ifan arbitrator refuses to accept nomination, 
such a refusal amounts toa refusal to act. It is submitted 
that the decision in 


Pugardin v, Moidinsa, [1882] I. L. R., 6 Mad, 414, 
which is followed in 


Bepin Behari Chowdhry v. Annoda Prasad Mullick, [1891] I. L. R., 18 
Cal., 324, 
is erroneous and should not be adopted, The District Judge 
„had no power under section 510 to make a partition. There 
was no pending suit. The administration suit came to an 
end when the Subordinate Judge made the decree in terms 
of the compromise. The matter must be settled by arbitra- 
tion. Reference was also made to sections 506 and 508 of 
the Civil Procedure Code. 
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Sir H. Erle Richards, K. C., and B. Dube, for. the respon- 
dent: The decree of the Subordinate Judge was not a final 
decree, but it was a preliminary decree leaving the whole suit 
in the hands of the court. The suit is, therefore, still pend- 
ing and the whole matter is under the control of the court. 
Under these circumstances the court has power, under section 
244 of the Civil Procedure Code, to give effect to the com- 
promise. 

[LORD MACNAGHTEN. The decree is final.] 

That is not so, as it would require another decree embody- 
ing the award of the arbitrators. One of the arbitrators did 
not accept nomination and the court had no power to appoint 
another in his place under section 510 of the Civil Procedure 
Code which empowers the court to appoint a new arbitrator 
in place of another only when the latter has consented to act 


as an arbitrator: 

Bepin Behari Chowdhry v. Annoda Prasad Mullick, [1891] 1. L. R., 
18 Cal., 324. 

The Madras High Court is of the same opinion : 

Pugardin v. Moidinsa, [1882] I. L. R., 6 Mad., 414. 

That section applies when the machinery has broken 
down, as it has in this case, and the court has power under it’ 
to impose new arbitrators where the parties fail to appoint 
them. That was the course taken here by the court, which 
must be taken to have acted as arbitrator. 


[ LORD MACNAGHTEN. The court had no power to 
supersede arbitration. | 
Reference was made to 


Gulam Jilani v. Muhammad Hassan, [1901] L. R., 29 I. A., 51 
Biraj Mohini v. Chintamimoni, [1901] 5 C. W. N., 877. 


1 Agra Reports, 109; and the Civil Procedure Code (Act XIV öf 
1882), sections 213 375, 392, 396, 506, 523 and 514 ; Civil Procedure Code 
(Act V of 1908), schedule 2, section 5. 

De Gruyther, K. C. in reply, further referred to the Civil 
Procedure Code (Act XIV of 1882,) sections 506, 507, 508, 
509, 523, 524, 525, and 526. 

The judgment of their Lordships was delivered by 

LORD SHAW :—This appeal is presented from an order, 
dated the 27th November, 1906, made by the court of the 
Judicial Commissioner of Oudh, which affirmed an order, 
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dated the 5th September, 1906, made by the District Judge 
of Lucknow. 


It appears that one Mirza Agha Hasan Khan died on the 
27th December, 1901. He was survived by a widow, a 
daughter, and a son. They were heirs of the deceased under 
_ the Mahomedan law of the Shiah sect, and the property fell 
to be divided amongst them in certain proportions. Mirza 
Agha Hasan Khan’s property, however, was situated in vari- 
ous districts, and while the arithmetical division of the shares 
fell to be determined by law, it was considered by the heirs 
that it would be to their advantage that, instead of a large 
variety of fractional portions of property being taken by each 
heir in subjects situate, it might be, at a considerable distance 
from each other, an arrangement should be carried out by 
arbitrators whereby the shares falling to the ladies should be 
consolidated in one district, and other arrangements for con- 
venience of management entered upon. Accordingly a com- 
promise and agreement in this sense was drawn up. 


In April, 1903, the respondents had brought a suit claim- 
ing administration of the estate, and on the 1st August, 1905, 
the compromise was made, and on the following day, namely, 
the 2nd August, 1905, the decree which raises the crucial 
question in this case was pronounced by the Subordinate 
Judge of Lucknow, which bore that “It is ordered that in 
terms of the compromise herewith annexed, marked ‘A.’....., 
plaintiffs’ claim be decreed under sections 157 and 375, Civil 
Procedure Code; and as regards costs, the court orders that 
parties do bear their own costs.” Section 157 seems to have 
no bearing upon the procedure and to have appeared in the 
judgment by mistake, but section 375 deals with the matter of 
compromise of suit and provides that “ if a suit be adjusted 
wholly or in part by any lawful agreement or compromise,.... 
such argeement, compromise, or satisfaction shall be recorded 
and the court shall pass a decree in accordance therewith, so 
far as it relates to the suit, and such decree shall be final so 
far as relates to so much of the subject-matter of the suit as 
is dealt with by the agreement, compromise, or satisfaction.” 


As has been pointed out, the agreement or compromise 
in this case went by its nature beyond the actual matter of 
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suit between the parties. But it is also clear that the decree 
thus, so to speak, ratifying the compromise, was a final 
decree, The court has discharged itself of the /zs between 
the parties, and by their own agreement thus ratified the 
settlement of the points upon which they had agreed fell to 
be made by the tribunal of arbitration to which the parties 
had consigned it. 


By the agreement two arbitrators were appointed to settle, 
allocate, &c., the respective rights of parties. One of these, 
for reasons which need not be entered upon (he was the 
Advocate for the respondents), refused to act as arbitrator. 
Thereupon the respondents, on the 23rd August, 1906, 
presented a petition in the court of the District Judge, narrat- 
ing this fact and averring that “owing to his refusal to act, 
it has become necessary that the honourable court should 
itself examine the schedule and bring it in conformity with the 
terms of the compromise, or, failing that, it should appoint 
a compromise and direct,” &c. The respondents declined 
to nominate another arbitrator on their behalf; and, in fact, 
it seems clear that they held, not only that this declinature 
was within their rights, but that it was also not in the power 
of the court to nominate another arbitrator to supply the 
gap which had been caused by the declinature." The court 
accordingly was asked to take the matter into its own hands. 
Before seeing how the Civil Procedure Code and the Indian 
decisions bear upon the point, it may be added that the 
District Judge acceded to the view presented and to all 
intents and purposes superseded the arbitration and entered 
upon the scrutiny of the lists of properties and the deter- 
mination of the allocation—in short, performed the duties of 
the tribunal of arbitration as ifthe agreement or compromise 
had authorised that procedure. This was confirmed in the 
court of the Judicial Commissioner of Oudh by the order 
appealed from. 

By section 510 of the Code of Civil Procedure, 1882 (Act 
XIV), it is provided that “if the arbitrator, or, where there 
are more arbitrators than one, any of the arbitrators.... 
dies, or refuses or neglects or becomes incapable to act... 
the court may in its discretion.... appoint a new arbi- 
trator .... or make an order superseding the arbitration, 
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and in such case shall proceed with the suit.” What had 
happened inthe present case was that after the arbitrator 
had been appointed he refused to accept office as such, or to 
act. It appears, however, that the Courts in India have 
construed this section of the Code as meaning that the 
section can only apply if the arbitrator who refuses had 
accepted office before refusing. These decisions are, Pugar- 
din Ravutan v. Moidinsa Ravutan, (1) and Bepin Bekari 
Chowdhry v. Annoda Prasad Mullick (#). ‘In both of 
these cases it was held that the court has power, under 
section 510, to appoint a new arbitrator in the place of 
another only when that other had first consented to act 
and thereafter refused or become incapable. In their Lord- 
ships’ opinion this is not a proper construction of section 510 
of the Code, It appears to their Lordships that, when an 
arbitrator is nominated by parties, his refusal to act is signi- 
hed as clearly by his refusal to accept nomination as by any 
other course he could piirsue. His refusal to act necessarily 
follows, for he has not performed the first action of all, name- 
ly, to take up the office by signifying his assent to his 
appointment. Their Lordships do not enter at length into 
the matter as it appears that any other construction would 
open the way to an easy defeat of the provisions of the 
Statute. Nor do their Lordships doubt that the decisions 
referred to proved in-the present case an embarrassment to 
the courts below and have probably prevented the District 
Judge doing what would have supplied all that was required, 
namely, to appoint another arbitrator instead of the one 
who had declined to. accept nomination. Had that been 
done, the tribunal of arbitration would have been set up and 
the proceedings could have gone forward. Furthermore, the 
appointment was in the hands of the District Judge, and he 
was in no way precluded from making it by the fact that.the 
party whose arbitrator had declined refused to assist the 
court by suggesting another name. In their Lordships’ 
opinion the procedure of the courts below in this particular, 
and the decisions upon which they manifestly proceeded, 
were erroneous, 
(1) [1882] i. Li R., 6 Mad, JLH 
(2) [1891] L L. R., 18 Cal, 324. 
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What was done, however, was (apparently under the same 
section which was held to make it incompetent to appoint a 
fresh arbitrator), to adopt the other course of superseding the 
arbitration and entering upon the determination of the 
matters submitted by the agreement. It was this latter 
which was done, and not proceeding with the suit. To 
“proceed with the suit” (to use the language of section 510) 
was in this case in their Lordships’ view, impossible. The 
suit was at an end, something different from and going much 
beyond the suit had been entered upon. The decree of the 
and August, 1905, was not a décree for partition nor for ad- 
ministration. It was simply a decree ordering the agreement 
and compromise of parties to be carried into effect, and that 
decree was final. It put an end to the suit, and that was the 
very object of the compromise. The alternative in section 
510 is impossible, because there is no suit now pending with 
which the court can proceed. All that the Courts in India 
could do was to take advantage of the sections of the Code 
which enabled them to keep the machinery of arbitration going. 
This could have been done, and, had it not been for the 
decisions cited would in all probability have been done, by 
simply naming a fresh arbitrator. Parties who agree to set 
up a tribunal of arbitration are not bound to submit the case 
referred to to another tribunal, such as a District or other 
Judge. It may be regretted that the supersession of the arbi- 
tration and the interposition of the Judge himself to settle the 
points referred to arbitrators should not have been assented to. 
But the objection which has been ‘taken—that the rights 
having been remitted to ‘one tribunal have been settled by 
another—is, in their Lordships’ opinion, a fatal objection. 


Their Lordships will accordingly humbly advise His 
Majesty that the appeal be allowed and the decree of the 
courts below reversed with costs. The respondent, Kaniz 
Zohra Begam, must pay. the costs of the appeal. 

Watkins and Hunter, Solicitors for the appellant. 

Barrow, Rogers and Nevill, Solicitors for the respondent. 

J. M. P. Appeal allowed, 
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RANG LAL SINGH anp ANOTHER 
Versus 


SIR RAVANESHWAR PERSHAD SINGH BAHADUR 
AND OTHERS, 


Civil Proceedure Code (Act XIV of 1882), ss. 287, 291 and 311—Sale in 
execution of a decree—Proc lamation— Irregularity — Substantial injury. 


In the proclamation, which was ordered to issue fixing the 13th 
July for the sale of certain landed property in execution of a mortgage 
decree, it was notified that in the absence of any order of postponement 
the sale would be held at the monthly sale commencing on the 13th July, 
but owing to the absence from the station of the Subordinate Judge, the 
presiding officer, from the 13th to the 16th July, the monthly sales did not 
actually begin until the 17th July and the sale was held on the 2oth jn the 
course of monthly sale. The appellants (judgment-debtors) resting their 
case on sections 287 and 2g1 of the Civil Procedure Code (Act XIV of 
1882), applied under section 311 of the Code to set aside the sale. Both 
Courts in India dismissed that application. 


ffeld, affirming the courts below, that the Subordinate Judge did not 
act in contravention of the provisions of the Civil Proceduré Code iin 
holding the sale on the 2oth of July, and that, assuming ever there was 
any irregularity in publishing the sale, no substantial injury had been 
caused thereby to the appellants. 


APPEAL from a judgment and decree of the High Court at 
Calcutta which affirmed a decree of the Subordinate Judge 
of Monghyr. 


The material facts of the case are set out in their Lord- 
ships’ judgment. ) 


‘An application to set asicle a sale was made by a petition, 
dated the 13th of August, 1903, under section 311 of the 
Code of Civil Procedure (Act XIV of 1882) on the ground of 
material irregularities in publishing and conducting the sale 
of the judgment-debtor’s propérty which it was alleged was 
followed by substantial injury. It was further contended 
that the property in dispute was a ehatwali tenure and was 
therefore not liable to sale under the law. 
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In reply to the petition of the judgment-debtors the 
auction purchaser at the sale the present respondent put in 
a petition of objection, dated the 11th of April, 1904, in which 
he asserted that there was no irregularity in publishing or 
conducting the sale ; that an adequate price was obtained for 
the property at the sale and that the contention that it was 
not transferable by reason of its being a g4atwali tenure of a 
particular class was entirely wrong. 

The courts below dismissed the application. 

Judgment-debtors appéaled. 


Sir H. Erle Richards, K. C., and A. M. Dunne, for the 
appellants, referred to the Code of Civil Procedure (Act XIV 
of 1882), sections 286, 287, 291 and 311, and Civil Procedure 
in British India, by Woodroffe and Ameer Ali (1908), page 
949, and submitted that proclamation of the time and place of 
sale and the holding of the sale at such time and place were 
conditions precedent to the sale being a sale under the Code. 
The sale, here, ought to have been held, according to the 
proclamation issued on July 13, but it was held on July 20, 
without further proclamation, and all proceedings relating to 
the sale and the sale itself were illegal and void : . 

Basharutulla v. Uma Churn Duit, [1889] 1. L. R, 16 Cal., 794. 


If the sale was not illegal, it was, at any rate, irregular, 
and the evidence established that the appellants sustained 
substantial damage, It should, therefore, be set aside. 


De Gruyther, K, Cand G. E. A. Ross, for the respondents, 
were not heard. 


The judgment of their Lordships was delivered by 


Mr. AMEER ALI-—This is an appeal from a judgment and 
decree of the High Court of Bengal which affirmed the 
order of the Subordinate Judge of Monghyr, dismissing the 
application of the judgment-debtors, appellants, under sec- 
tion 311 of the Civil Procedure Code (Act XIV of 1882), to 
set aside a sale of certain landed property in execution of a 
mortgage decree. 


The grounds on which the sale was impugned in the first 
court were two-fold, (1) that the property sold was a ghat- 
wa/t tenure and therefore inalienable ; and (2) that there was 
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material irregularity in publishing and conducting the sale 
which resulted in substantial injury to the appellants. 


The first ground appears to have been abandoned in the 
High Court-and is not pressed before this Board. The appel- 
lants now rest their case mainly on the provisions of sec- 
tions 287 and 291 of the Code, They urge that on the 16th 
of May, 1903, the sale was postponed to the 13th of July 
following and a sale proclamation was directed to issue fixing 
that date for sale; that it was not sold on the 13th, but on a 
later date, without a fresh proclamation as required by law, 
and that consequently the sale is null and void, and ought to 
be set aside. An examination, however, of the proceedings 
culminating in the sale, shows that there is no substance in 
the appellants’ contention. It is clear from the order-sheet 
that sale-proclamations had issued, at the instance of the 
appellants, not less than six times. On the 30th of March, 
1903, the sale was stayed on their application and a sale- 
proclamation had issued fixing the 11th of May. On this day 
the appellants asked for three days’ grace, which was granted, 
the property being “kept under hammer.” It was not, how- 
ever, put up to sale until the 16th of May, when it was found 
that there were not sufficient bidders present, and a fresh 
proclamation was therefore ordered to issue fixing the 13th of 
July for the sale. In the proclamation it was notified that 
“in the absence of any order of postponement the sale would 
be held at the monthly sale, commencing at 6 o'clock in the 
morning of the 13th of July, 1903,at Monghyr.” 

The presiding officer was, however, absent from Monghyr 
from the 13th to the 16th of July. On the 17th an applica- 
tion was made to him for a postponement, which was rejected. 
The’ property, however, was not sold until the 2oth, It is 
evident that on the 16th of May the sale was postponed to 
the 13th of July, the day on which the monthly sales were to 
commence; those sales did not actually begin until the 17th, 
owing to the absence from the station of the presiding officer, 
and the sale was held on the z2oth in the course of the 
monthly sales. On the facts appearing on the record their 
Lordships think the Subordinate Judge did not act in contra- 
vention of the provisions of the Civil Procedure Code in 
holding the sale on the 2oth of July, 
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Both the Courts in India have found against the appel- 
lants on the question of substantial injury. The evidence 
regarding the value of the property is meagre and unsatis- 
factory, and their Lordships are not satisfied that, assuming 
even there was any irregularity in publishing the sale, any 
substantial injury has been caused thereby to the appellants. 


On the whole their Lordships are of opinion that the 
order of the High Court is right, and that this appeal 
should be dismissed with costs. And they will humbly 
advise His Majesty accordingly, 

T. L. Wilson and Co, Solicitors for the appellants. 

Dewner and Johnson, Solicitors for the Ist respondent. 


J. M. P. Appeal dismissed. 


JAGADINDRA NATH ROY 
VET SUS 
HEMANTA KUMARI DEBI AND OTHERS. 


Presumption as to possession of jungle land—Decree vesting onan entry 
in a thakbast szp made on an ex parte and contradicted statement. 
eld, that possession of jungle land must be presumed to have been 


all along with the person, who clearly had the title to it, until eo 
sion within the statutory period. 


Held also affirming the High Court, that a decree, which was awarded 
to the plaintiff-zamindar in an action in ejectment and which rested on 
an entry in the remark column to the ‘fhabaré map made during the 
survey proceedings on an er-parée statement of the zamindars agent 
which was immediately contradicted by the defendant, could not be 
sustained. 

Consolidated appeals and cross-appeals against the judg- 
ment and decrees of the High Court of Judicature at Fort 
William in Bengal, varying the decrees of the Subordinate 
Judge of Mymensingh. The said suits were brought against 
Maharaja Jagadindra Nath Roy Bahadur, to recover possession 
of certain lands to which the several plaintiffs respectively 
claimed to be entitled in certain shares. The plaintiffs averred 
that they were in possession of the said lands till various dates 
in 1893, and that the defendant theri dispossessed them, which 
was the cause of action alleged. 
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As to some of the lands referred to in the pleadings as items 
Nos. 5, 6 and 7, the claim failed or was abandoned in the 
subordinate court, and with regard to them there was no appeal. 
The judgment of the High Court was in favour of the plain- 
tiffs as regards the lands referred to in the pleadings as items 
I, 2 and 4, and in favour of the defendant as regards item No. 
3. Against the said judgment of the High Court bcth the 
plaintiffs and the defendant appealed to His Majesty in 
Council. 


The facts of the case so far as they are material for the 
purpose of this report are set out in their Lordship’s judgment. 


De Gruyther, K. C, and K. Brown, for the defendant 
Maharaja: . As to plots 1 and 2, on the complaint of the 
defendant Taluqdar that the plaintiffs (zamindars) were 
disturbing his possession, which he has long enjoyed, the 
Magistrate, on February 27, 1893, in proceedings taken 
under the Criminal Procedure Code (Act X of 1882), sections 
107 and 145, found that the Taluqdar was in possession and 
‘declared that he was entitled to retain possession until he 
was evicted therefrom in due course of law. This order is 
admissible in evidence .to show that the defendant was in 
possession all along : 

Dinomoni Chowdhrani v. Brojo Mohini Chowdhrani, [1901] L. R. 
29 I. A., 24, at p. 33 i 

The case comes under article 142 of Schedule II of the 
Limitation Act (XV of 1877), and not under article r44. The 
plaintiffs must show their possession within twelve yéars of the 
institution of the suit, and cannot rest merely on their title. 


Faki Abdulla v. Babaji Gungajt, [1900] I. L. R., 14 Bom. 458. 

.Mohima Chundar Mozoomdar v. Mohesh Chunder Neogi, [1888] 
L. R, 16. I. A, 23, . 

Maharajah Koowar Baboo Nitrasur Singh v. Baboo Nund Loll 
Singh, [1860] 8 M. I. A., 199, at pp. 220 and 221. 

Plaintiffs, however, have failed to prove their possession, 
within 12 years and their dispossession by the defendant 
at the dates alleged. Their claims are, therefore, barred. 


Sir Robert Finlay, K. C, and A. M. Dunne, for the 
plaintiffs : The point of limitation depends upon a question 
of fact, as to which there are concurrent findings in favour of 
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the plaintiffs. The Subordinate Judge has found that the 
plaintiffs had possession within 12 years, and the High Court 
has confirmed that finding. Further the plaintiffs have the 
title, and considering the nature and condition of the land, 
which is admittedly jungle land they must be presumed to 
have possession : 


Rajkumar Roy V. Gobind Chunder Roy, [1891] L L. Ra, 19 Cal., 
660, at pp. 673, 676 and 677. 

They distinguished the case relied upon by the other side 
and opened the appeal as to plot 3, in which the plaintiffs 
were appellants. 


De Gruyther, K. C, replied as to plots 1 and 2, and in 
arguing as to plot 3, referred to Land Revenue Manual, 
Assam, by Gait (1896), and Rules for the Board of Revenue, 
1866. p 


The judgment of their AE AN was ‘delivered by 


Mr. AMEER ALL—These appeals and cross-appeals from 
a judgment and decrees of the High Court of Bengal, dated 
the sth of June, 1905, arise out of certain actions in ejectment 
brought by the plaintiffs in the court of the Subordinate 
Judge of Mymensing to recover possession of seven plots of 
jungle lands, commonly called gars, as appertaining to 
their estate of pergunnah Pukhuria. 


The main defence to the suits was based on the allega- 
tion that the lands in dispute formed part of the defendants’ 
talook of Balasuti, and not of the plaintiffs’ zamindari of 
Pukhuria. It was also urged that the actions were barred 
by the Statute of Limitation. 


At the trial the plaintiffs appear to have withdrawn or 
abandoned their claim in respect of plots 5,6, and 7 ; and 
the adjudication was thus confined to the first four pieces of 
property, named respectively, (1) Ramkrishnabari, (2) 
Pirijpur, Bagalbari and Krishnapur, treated as one plot, (3) 
Jote Pailan and (4) Mantollah. 


A number of issues were raised, most of which only 
touched the fringe of the case, and, as usual, helped in pro- 
longing the trial. 


, eN 


xg 
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The Subordinate Judge, in a very able judgment dealing 
with the real issue, came to the conclusion that ‘the plaintiffs 
had established both title and possession in respect of all four 
plots and awarded them a decree in modification’ of their 
claims regarding area. 


On appeal by the defendant the High Court has affirmed 
the Subordinate Judge’s decree in respect of plots 1, 2, and 


4, but has dismissed the claim in respect of Jote Pailan 
(plot 3). - 
Both parties have appealed to His Majesty in Council. 


_ Regarding Mantollah (plot 4), the decision of the High 
Court has not been seriously impugned at their Lordships’ 
Bar, and the controversy is thus narrowed to the correct- 
ness of the decree with regard to Ramkrishnabari (plot 1), 
Pirijpur; &c., (plot 2,), and of the dismissal of the claim res- 
pecting Jote Pailan (plot 3), 


The history of the two properties, Pukhuria and Balasuti, 
is set out in considerable detail in the judgments of the Subor- 
dinate Judge and of the High Court. It is sufficient, there- 


fore, to refer here to only a few of the salient features of the 
case, 


i 


Pergunnah Pukhuria prior to the Permanent Settlement 
of 1793, belonged to a Hindu lady, Rani Bhabani, whose 
name occurs frequently in the annals of Eastern Bengal 
towards the end of the 18th century, and who is referred to 
in very reverent terms in the First Court’s judgment. Bet- 
ween the years 1766 and 1778, this lady appears to have 
made certain grants to her daughter, Rani Tara Debi, of a 
number of mouzahs which now constitute the Talook of 
Balasuti, paying rent to the parent estate- of Pukhuria, The 
defendant derives title from Rani Tara Debi, whilst the 


; plaintiffs, by various transfers and devolutions, have become 
- the proprietors of the zamindari of Pukburia. 


. The forest of Garhgojali forms admittedly a part of TaJook 
Balasuti, and is owned by the defendant. “In the year 1850 
there was, at the instance of Government, a ¢hakébast, followed 
by a scientific survey of this tract of country, which seems 
to have lasted until 1857. In the course of the survey various 
contentions arose between the zamindars on one side and 
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the talookdar on the other, regarding the demarcation of the 
lands, These contentions are referred to in the judgments of 
the Courts in India as muénaza or contentious proceedings. 


Ramkrishnabari and the three villages of Pirijpur, Bagal- 
bari, and Krishnapur, now alleged by the defendant to form 
part of Garhgojali were surveyed then as appertaining to 
pergunnah Pukburia and not to Garhgojali, which was thaked 
and surveyed separately. Among the many contentions 
that arose between the parties in the course of thé survey 
proceedings, no question seems to have been raised regarding 
the demarcation of these lands as falling within the ambit of 
the zamindari. Further, both the Courts in India concur 
in finding that the plots 1 and 2 are not included in the 
sanads by which the talook was created ; and having regard 
to the nature of the property as jungle land they have held, 
in their Lordships’ opinion correctly, that possession must 
be presumed to have been all along with the plaintiffs, who 
clearly had title to them, until dispossession within the 
statutory. period. In this view their Lordships think that 
the defendant’s appeals in regard to plots I, 2, and 4 must 
fail, 


With regard to Jote Pailan (plot 3), the position is not 
so clear. Admittedly the plaintiffs are entitled to a mouzah 
or jote of that name as appertaining tə Pukhuria, but 
bearing a separate revenue assessment in the Collector's 
Register. It is established that they pay the revenue for it 
and that they have often purp>rted to deal with it is an exis- 
ting mouzah. It is clear, ho vever, that for many years 
prior to the Government survey of 1851 they were unable to 
localise Jote Pailan ; and consequently in the partitions that 
took place between the different owners of the pergunnah, 
the datwara of Jote Pailan among the co-sharers was effected 
by means of a division of the sama or Government revenue 
payable for it. 


In the akasti and survey proceedings of 1850 and 
1851, no attempt appears to have been made to trace Jote 
Pailan or to have it demarcated by the Amin preparing the 
Thak map which formed the foundation of the subsequent 
survey. 
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In 1857, when the survey proceedings were evidently 
drawing to a close, attention was directed to the fact that 
Jote Pailan, a separate revenue paying mouzah appertain- 
ing to pergunnah Pukhuria, did not appear to have been 
separately measured or thaked. The officer who sub.nitted 
the report asked for an enquiry as to the reason of its non- 
appearance in the fkakdast measurements of the locality ; 
and the Deputy Collector in charge of the survey thereupon 
called for a statement from the person in possession of the 
mouzah or his Mukhtar. Pursuant to this order the zamin- 
dar’s agent appeared and stated that as Jote Pailan was 
wholly covered with jungle and was situated “by the side 
of Garhgojali” it had been surveyed along with it, and that 
“the 1o-gunda’ share of Garhgojali should “ be taken for 


that mouzah.” 


There is nothing to show on what data or material the 
application was made for the allotment to Jote Pailan of a 
1o-gunda share of the lands demarcated within the /aked 
boundaries of mouzah Garhgojali. But on the 27th July, 1857, 
the Deputy Collector, proceeding on the allegation of the 
zamindari Mukhtar, directed that the statement in the thakéast 
proceedings be rectified, and pursuant to this direction an 
entry was made in the index attached to .the thakbast map 
of Garhgojali (Ex. 386). In the remark column it is entered 
that “ this mouzah “(Jote Pailan), has been measured without 
“ demarcation within the enclosure of mouzah Garhgojali.” 
And in the column of mahal, it is recorded that Garhgojali 
consists of * 15 annas and 6 pies ” and Jote Pailan of 6 pies 


(or 10 gundas). 


On the 19th July, and consequently before the order 
referred to above, a petition had been presented by the 
Mukhtar of the defendant’s predecessor-in-title objecting to 
the statement of the zamindar’s agent that Jote Pailan had 
been measured “in the same circle with Garh Jayanshi ” 
(another name for Garhgojali). The petition then goes on 
to say “Jote Palian is to the east of Ramnagar and to the 
north of Kanyajora Khal, and forms an unprofitable mahal 
consisting of minor and worthless jungles, and it neither 
forms a part of, nor appertains to the garh held by” the 
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petitioner, meaning Garhgojali. This petition was rejected 
on the 27th July, on the ground that the matter had been 
already disposed of. 


No further step seems to have been taken with regard 
to the localisation of Jote Pailan until 1882, when the plain- 
tiffs brought a suit for the enhancement of the rent of the 
Talook. In their claim they purported to exclude a tract 
of land, which they alleged to be Jote Pailan, wrongly includ- 
ed in Garhgojali. A map was.prepared on that occasion, 
and the line of boundary pointed out then has been repro- 
duced in the map of the locality prepared for the purposes 
of the present suit. 


It will thus be seen that the plaintiffs’ claim to Jote 
Pailan hinges on the entry in the statement attached to the 
thakbast map of Garhgojali, and the boundaries given in the 
defendant’s petition of the 19th July, 1857. 


The position of Ramnagar is not disputable, but the 
parties are not in accord with regard to Kanyajora Khal. 
The Subordinate Judge has accepted the plaintiff's statement 
that what the defendant calls Mendi Khal is the real Kan- 
yajora Khal of the petiticn of 1857 ; and as according to 
the statements made then by the defendant, Jote Patlan 
lay to the east of Ramnuggur and north of the Kanyajora 
Khal he has treated the disputed Jote accordingly. He seems 
further to have considered that the declaration entered in 
the index to the ¢#hakéast map was an official act to which 
no exception had been taken on behalf of the,defendant, 
and may therefore be presumed to have been correctly made. 
Proceeding on this hypothesis he awarded the plaintiffs 
a decree for and or 10-gunda share of the total thaked 
area of Garhgojali lying to the east of Ramnagar and north of 
Kanyajora as pointed out by the plaintiffs. The learned 


‘Judges of the High Court were not satisfied with the plaintiffs’ 


identification of the Khal. With regard to the entry in 
the statement attached to the ¢Aakéast map, they considered 
it was made er parte, and so far as appears on the record, 
without any inquiry. And they accordingly held that the 
plaintiffs had failed to discharge the onus that lay on them to 
show Jote Pailan was situated within Garhgojali. Their Lord- 
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ships do not feel in a position, on a general review of the 
_ evidence, to say that they are wrong in the view they have 
taken, Itis only with the help of the disputed entry in the 
thak map that the Subordinate Judge was able to mark off 
the area he has awarded to the plaintiffs. In the plaint they 
had claimed 8,000 bighas as belonging to Jote Pailan ; before 
the officer making the local investigation and who prepared 
the map of the locality, they pointed out an area extending 
to 22,000 bighas. The learned Judges are right in observing 
that the plaintiffs are “not at all certain as to the true 
positien of Jote Pailan.” The entry on which the decree 
awarded to them must rest, was made on an ex parte state- 
ment of the zamindars’ agent which was immediately 
contradicted on behalf of the defendant. Under these 
circumstances their Lordships think the judgment and decree 
of the High Court with regard tə Jote Pailan must be 
affirmed. 


In the result their Lordships will humbly advise His 


Majesty that these appeals and cross-appeals be dismissed 
with costs. 


T. L. Wilson &. Co., Solicitors for the plaintiffs. 
Watkins & Hunter, Solicitors for the defendant. 


J. M. P. Appeals dismissed, 
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MAUNG KYIN AND ANOTHER 
VETSHS 


MA SHWE LA AND OTHERS.” 


Evidence Act (1 of 1572), section 92 -—Evidence—Admissibility—A bsolute 
conveyance— :Morteage—Franudulenit dealing with a third person's: 
property— Notice that the Broperly purporting to be conveyed belonged 
to a third person not a party to the conveyęence— Extrinsic evidence 
of acts and conduct of the parties—Fraud. 


Section 92 of the Indian Evidence Act (I of 1872) is applicable to an 
instrument “as between the parties to any such instrument or their 
representatives in interest,” but it does not prevent the proof of a fraudu- 
lent dealing with a third person’s property, or proof of notice that the 


property purporting to be absolutely conveyed in fact belonged to a third 


person who was not a party to the conveyance. 


The respondents sued the appellants to recover possession of certain 
parcels of land under certain deeds which purported to be absolute 
conveyances. The appellants contended that the said conveyances were 
meant to be, and had always in fact been, treated by all parties con- 
cerned as mortgages only, and they tendered evidence of acts and 
conduct of the parties to that effect. ‘That evidence was excluded by the 
courts below under section 92 of the Indian Evidence Act. 


Held, on the facts in the case, that the evidence tendered consisted 
only of evidence relating to the acts and conduct of the parties as distin- 
guished from evidence of oral statements and conversations constituting 
in themselves some agreement between them, and its object was to show 
that whatever the terms of the instruments might have been, none.of the 
parties had acted on them as effecting an absolute sale, but that through 
a long course of mutual dealings materially affecting their respective 
positions, they had always treated the business between them as one of 
loan secured by mortgage; that the case for the appellants disclosed a 
charge of fraud against the respondents in relation to matters antecedent 
to the said deeds, on which much of the evidence tendered would 
certainly be material, and that the rejected evidence should be heard 
subject to any objections the respondents might be advised to take. 


APPEAL froma decree of the Chief Court of Lower Burma 
in its civil appellate jurisdiction, affirming the decree of the 
said Chief Court (original civil jurisdiction), 


£ 


ai eevee 


see 
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The facts of the case are stated in their Lordships’ judg- 
ment, 


The respondent, Ma Shwe La was the widow, ard the 
other respondents were the children of U Shwe Pe, who died 
on the 31d of April, 1905. The respondents claimed as heirs 
and legal personal representatives of the said U Shwe Pe, and 
sought to recover possession of certain hereditaments situate 
at Kemmendine, Rangoon, in Lower Burma, which they 
alleged to be of the value of 16,000 rupees, but which the 
appellants contended were worth two or three times that 
amount. The respondents contended that the said heredita- 
ments were conveyed by the appellants to the said U Shwe 
Pe and Ma Shwe La absolutely by two instruments of convey- 
ance respectively, dated the 4t March, 1903. The appellants 
contended that under and by virtue of an instrument, dated 
the 20th November, 1905, they were entitled to tre equity of 
redemption in the said hereditaments subject to two mort- 
gages thereof which were vested in the respondents, and which 
the appellants were ready and willing to redeem, and the 
appellants further contended that as to part of the said 
hereditaments they were entitled to a first mortgage having 
priority over the mortgage of the respondents. 


The courts below decreed the respondents’ suit. 


The main question to be determined on the appeal was 
whether the provisions of the Indian Evidence Act, 1872, sec- 
tion 92, enabled the respondents to rely on the form of the said 
Instruments of conveyance of the 4th March, 1903, as passing 
an absolute interest notwithstanding the fact that from the 
surrounding circumstances, the relationship of the parties, the 
negotiations leading up to the execution of such instruments, 
and the acts and conduct of the parties, it clearly appeared 


. that the said instruments were intended by the parties to be 


and to take effect merely as transfers of existing mortgages, 


C. M. Bailhache, K. C, and W. A, Jolly, for the 
appellants: The Courts in India, relying upon a Full Bench 
ruling in 

Maung Bin v. Ma Hlaing, [1905] III Lower Burma Rulings, 1co, 
have held that the tendered evidence of subsequent acts and 
conduct of the parties concerned was inadmissible under the 
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Maung Kyin 
v. 
Ma Shwe La 
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CIVIL. Indian Evidence Art(I of 1872), section 92. In that case the 
{QII. ee wa 
= of the Privy Council in the case cf 

Maung Kyin 


Full Bench expressed their view as to the effect of the decision 


Balkishen Das v. Legge, [1899] L. R., 27 I. A. 58, 


and adopted the view that even evidence of the conduct of 
the parties could not be admitted to show that a transaction 


Y. 
Ma Shwe La. 


which purported to be a sale was in fact a mortgage. But it 
is submitted that the Full Bench were not right in so inter- 
pretting the Privy Council decision, which has been rightly 
interpretted by the Calcutta High Court in 
Thakur Abdur Rahman v ALi FHlafez, [1900] I. L. R., 28 Cal., 256, 
at pp. 258 and 259, 
which was followed in 
Mahomed Alt Hossein v. Nagar Ali, [1901] I. L. R., 28 Cal, 259. 
On the authority of these cases it is submitted that the. 
evidence tendered is admissible. The nature of the evidence - 
tendered in the Privy Council case is reported in 
Balkishan Das v. Legge, [1897] 1. L. Ry 19 All, 434- 
That evidence consisted of oral statements of parties, but here 
it consists of subsequent acts and conduct of parties. ' 
Preonath Shaha v. Madhu Sudan Bhinya, [1898] 1. L. R, 25 
Cal., 603, 
was also relied upon, and it was submitted that there was 
nothing in , 
Baksu Lakshman v. Govinda Kanji, [1880] I. L. R, 4 Bom., 594, 
‘ Achutaramarazts Vv. Subba aju, [1901] I. L. Rea 25 Mad, 7, 
to prohibit the evidence ‘tendered in this case, which falls 
under the provisions of section 92, proviso (1), of the Indian 
Evidence Act. 


The respondents put in execution on the first property in 
December, 1903, for a debt due to them from the pre- 
decessor in title of the appellants. If the present conten- 
tion of the respondents is right that the property was theirs 
by sale, it shows that they put in execution upon their own 
property. That is an absurd position. The other part of the 
evidence is that the respondents were not in possession of 
properties Nos. 1, 2 and 3, but that they were in possession of 
property No. 4. The appellants want to show .why it was 
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that the respondents got possession of only one property and 
not of all the properties. The subsequent acts and conduct 
of the parties are absolutely inconsistent with the position 
taken up by the respondents, and it is sumbitted that the 
evidence of such acts and conduct is admissible, Reference 
was ‘also made to the Indian Evidence Act, section gt. It is 
a fraud on the part of the respondents to deny that the 
hereditaments were conveyed subject to the equity of redemp- 
tion therein of Ko Shwe Myaing and the provisions of the 
Indian Evidence Act do not prevent the proof of fraud, 

The Chief Court held that the appellants were bound under 
the Transfer of Property Act (IV of 1882), section 55, sub- 
section (1), clause (g), to relieve the int hereditaments from 
the mortgage, dated the 21st May, 1895. | It is sumbitted that 
the appellants are not bound to relieve the said hereditaments 
from the said mortgage, and they are entitled to set such 
mortgage up as against the respondents: 


David v. Sahin, [1893] 1 Ch., 523. i 

Clare v. Lambe, [1875] L. Rì) 1o Common Pleas Cases, 334. 

fleath v. Crealock, [1899] L. R, 10 Ch., App. Cas. 22, at p. 30. 

The Indian Evidence Act, section 115; the Law of Evidence, by 
Ameer Ali and Woodroffe, (1902 ed.), p. 633, 

Rawle on Covenants for Title, (4th ed.), pp. 198 and 200. 

There is no fundamental difference between the English 
and Indian Laws on this point, and this is a case in which 
the court could give relief: | 
| The Specific Relief Act (I of 1877), section 26, clause (@), and sec- 
fion 33. 

Roskill, K. C, and McCarthy, for the respondents : The 
courts below were right in rejecting, under section 92 of the 


Indian Evidence Act, the evidence tendered : 


| 
Balkishen Das v. Legge, [1899] L. R., 27 1. A., 58. 


Dianioddee Paik v, Kaun Taridar, [1879] L. L. Ry 5 Cal., 300, 
Maung Bin v. Ma Hlaing, [1905] 3 Lower Burma Rulings, 100, 


[LORD MACNAGHTEN referred to Illustration (d) to sec- 
tion 92.] | 
158 
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In delivering: the judgnient in the first of the threé cases 
cited, LORD’ DAVEY said “the case must, therefore, be decided ' 
on a congideration of the contents of the documents them: 
selves, with such extrinsic evidence of surrounding circum- 
stances as may be required to show in what manrier the 
language `of the document is related to existing facts? Such 
extrinsic ‘evidence is quite different from the evidence of 
subsequent acts and conduct of the parties, section 58 of the 
Transfer of Property Act deals with ‘mortgage by conditional 


_ gale’, and an absolute conveyanice could’ not, therefore, be 


treated as a mortgage. 

The Chief Court was right in holding that the appellants 
are bound under the circumstances of this case, to discharge 
the mortgage, dated the 21st May, 1895, on the first heredita- 
ments: 

The Transfer of Property Act, section, 55, sub-section 1, clause (8), 
and section 43 

Noel v. Bewley, |1829] 3 Sim., 103. 

Sntth v. Baker, (1842] 1 Y. and C., (Ch.) 223- 

Partridge v. Ward, [1910] 2 Ch 342. 

Commentaries on the Transfer of Property Act, by ‘Shephard and 
Brown (7th ed), section 133. a l 

[LorD MACNAGHTEN : Novel v. Bewley is over-ruled. 
LORD WENSLEYDALE in | | 

Smith v. Osborne, {1857} 6 H. L. C., 375, at P. 394, 


said that it was wrongly decided. 


The respondents are entitled to marshall-all the. proper- 
ties comprised in the mortgage, dated the 21st May, 1895: 


The Transfer of Property Act (IV of 1882), section 56. 
Bailhache, K. Ca replied. 
The judgment of their Lordships was delivered by 


LORD RopsoNn.—The appellants are defendants in this 
action: which was brought by the respondents in the Chief 
Court of Lower Burma on its original civil side. Judgment 
was there given in favour of the respondents, and was affirm- 
ed on appeal to the court on its appellate side. 
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The action was brought to recover possession of certain 
parcels of land: which may be conveniently referred to as the 
first, second, third and fourth hereditaments. The respon- 
dents claimed under certain deeds which purported to be ab- 
solute conveyances, but which the appellants contended were 
meant to be, and had always in fact been, treated by all the 
- parties concerned as mortgages only, and they tendered evi- 
dence of the acts and conduct of the parties to that effect. This 
evidence was excluded by the courts below under section 92 
of the Indian Evidence Act, 1872, and the principal question 
arising on this appeal is whether or not that evidence was 
properly rejected. 

The respondents also claimed that the appellants were 
bound under the covenants for title contained in the convey- 
ance they had executed in favour of the respondents, to 
discharge a mortgage existing on the premises at the time 
of conveyance, 


On-the 21st May, 1895, Ko Shwe Myaing owned all the 


properties in question and he mortgaged the’ first heredita- - 


ments ( with certain other properties not in dispute) to one 
Morison for 12,000 rupees. On the 30th November, 1901, he 
executed, what purported to be an absolute conveyance of the 
first and second hereditaments to the appellants for the sum 
of Rs, 8,500, saying in the conveyance about the mortgage 
to Morison. The appellants allege that this document, though 
in form a conveyance, was in truth a mortgage, and that 


possession of the property was retained by Ko Shwe Myaing - 


who paid various sums by way of interest on the alleged 
purchase money, and in part repayment of the principal sum 
showing, as they contend, that it was merely a loan. 


Early in 1902 the third and fourth hereditaments were 
sold under an order of the Court in an action by one Miller 
-against Ko Shwe Myaing. They were purchased by the ap- 
pellants for Rs.- 11,565, and a certificate of the sale was accord- 
ingly given by the court to the appellants, With regard to 
this transaction the appellants contend that it also was in 
substance a mortgage and that-Ko Shwe Myaing remained 
in possession until the 20th November, 1905, when he executed 


a deed purporting to transfer the equity- of redemption in all 
the said properties to the appellants absolutely. 
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On the 4th March, 1903, by two instruments of ċonvey- 


ance of that date, the appellants purported to convey the 


before-mentioned four sets of hereditaments to U Shwe ‘Pe 
and his wife Ma Shwe La. The consideration money for the 
first and second hereditaments was stated as being 5,000 
rupees, and for the third and fourth hereditaments as 11,000 
rupees. The appellants allege that U Shwe Pe and Ma Shwe 
La knew that they, the appellants, were mortgagees merely, 


_ and that the supposed purchase monies for the properties were 


simply the amounts of the mortgage debts outstanding, they 
having been to some extent reduced by repayments of princi- 
pal, so that the deeds .in-question were in truth mere transfers 
of mortgages, and not .absolute conveyances. The deeds of 
the 4th March, 1903, were not followed by possession on the 
part of the respondents, except as to the fourth hereditaments, 
possession of which was, according to the appellants, taken 
by the respondents‘on the terms that they, the respondents, 
should account for the rents and profits against interest 
at a reduced rate in respect of the mortgage debts. 


In the month of December, 1903, the said U Shwe Pe, 
as the holder of a decree against the said Ko Shwe Myaing, 
took proceedings to attach the first hereditaments, and; in 
order to preserve them from execution, the appellant, Maung 
Kyin, at the request of Ko Shwe Myaing, paid U Shwe Pe the 
amount of his execution debt. Of course a transaction of this 


kind, if proved, was clearly inconsistent with the respondents’ 


contention that U Shwe Pe had become the owner of these 
premises by the deed of the 4th March, 1903, and would go to 
establish the contention of the appellant that that deed was 
only a transfer of a mortgage. 


On the 29th May, 1905, Morison’s mortgage was transferred 
to trustees on behalf of the appellants, and was expressly 
kept alive by the terms of the said Indenture of the 20th 
November, 1905, under which Ko Shwe Myaing purported 
to convey the equity of redemption to the appellants abso- 
lutely. The appellants entered into possession of the first, 
second, and third hereditaments under the conveyance of 
1905, and the respondents brought this action against them 
on the 20th December, 1905, to have it declared that they, the 
respondents, were absolute owners of the hereditaments in 
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_ question. U Shwe Pe had, in the meantime, died, and the 
action was maintained by his widow and legal representatives. 


The appellants at the trial sought to prove—(1) that the 
value of the hereditaments far exceeded the amount of the 
sums specified as the consideration moneys in the conveyances ; 
: (2) that interest'was paid on those moneys and that they were 
in part repaid, thus showing that they were loans only; (3) 
that U Shwe Pe.and Ma Shwe La were well aware of this, 
and knew (as shown by negotiations between themselves and 
Ko Shwe Myaing as well as the appellants) that the docu- 
ments of the 3oth November, 19o01;‘and-13th February, 1902, 
under which the appellants claimed and the benefit of which 
they transferred to U Shwe Pe and Ma Shwe La, were mort- 
gages only ; (4) that possession of- the hereditaments. remain- 
ed with the alleged vendors; and (5) that after the alleged 
sale to U Shwe Pe and Ma Shwe La, of the 4th March, 1903, 
U Shwe Pe himself-treated the property as belonging to the 
- alleged mortgagor; Ko Shwe Myaing, and attached a portion 
of it in execution of a decree against him or his wife. 


‘The evidence which the‘ appellants thus proposed to 
tender was described in general terms, and their Lordships 
have not the advantage of dealing’ with it in. the form of 
questions specifically put and-argued. So far, however, as 
it is.still pressed, it, ‘no doubt,’ consisted only of évidence 
relating to the acts and conduct of the parties as distinguish- 
ed from evidence of oral statements and conversations cons- 
tituting in themselves some agreement between them. Its 
object was to show that whatever the terms of the documents 
may have been, none of the parties had acted on them as 
effecting an absolute sale, but that through a long course of 
mutual dealings materially affecting their respective positions, 
they had always treated the. business between them as- one 


.. .of loan secured by mortgage. 


This may give rise to important and difficult questions 
under-section 92 of the: Indian Evidence Act, which provides 
that when the term of any contract required by law to be 
reduced to the form of a'document (and sales or mortgages 
of land are, by sections 54 and 58 of the Transfer of Property 
. Act, 1882, included among such contracts), “no evidence of 
any, oral-agreement or statement shall be-admitted,as between 
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the parties to any such instrument or their representatives 
in interest, for the purpose of contradicting, varying, adding 
to, or subtracting from, its terms.” 

The case,has been argued before their Lordships as though 
the questions in dispute turned entirely on the construc- 
tion of this section as applied to the deeds of the 4th March, 
1903, under which the respondents claim. Their Lordships, 
however, are of opinion that the case for the appellants 


‘disclosed a charge of fraud against the respondents in rela- 


tion to matters antecedent to those deeds, on which much 
of the evidence tendered would certainly be material. 
Thus it is said that the respondents, or the persons under 
whom they claim, took absolute conveyances of property 
from the appellants with notice that they in fact belonged 
to a third person, namely, the alleged mortgagor, Ko Shwe 
Myaing. If this be so, section 92 of the Indian Evidence 
Act, even if construed according to the respondents’ con- 
tention, will not avail them. Itis applicable to an instru- 
ment as between the parties to any such instruments 
or their representatives in interest,” but it does not pre- 
vent proof of a fraudulent dealing with a -third person’s 
property, or proof of notice that the property purporting to 
be absolutely conveyed in fact belonged to a third person 
who was not a party to the conveyance. The evidence of Ko 
Shwe Myaing is of course material and necessary on this 
point, and their Lordships after giving to this case very care- 
ful consideration, and without at present expressing any 
Opinion on the construction or application of section 92 of the 
Indian Evidence Act in relation to the deeds of the 4th March, 
1903, think that the rejected evidence should be heard, 
subject to any objections the respondents may be advised to 
take. The court will then be in a position to deal hereafter 
(if it should become necessary) with the admissibility of the 
evidence in relation not only to the deeds of the 4th March, 
1903, but also in relation to the questions that may arise in 
connection with the alleged knowledge or conduct of the 
parties antecedent to the execution of these deeds and upon 
which their validity may possibly depend. 


The claim of the respondents to have the mortgage 


- existing on the premises at the time of the conveyance, 


VOL. VIIL] PRIVY COUNCIL. 1193 


discharged by the appellants will be dealt with, if necessary, 
after the case has been re-heard. 


Their Lordships will, therefore, humbly advise His Majesty 
that this action be referred to the Chief Court of Lower 
Burma for a new trial. The respondents must pay the costs 
of this appeal. The other costs will abide the result of the 
new trial and will be dealt with by the Chief Court. 


A. H. Arnould and Son, Solicitors for the appellants. 


Bramall and White, Solicitors for the respondents, 


J. M. P. Appeal allowed aud the case remanded 


G. W. DAVIS 
VErsus 
MAUNG SHWE GO, 


Contraci—Specific performance—Onerous but not unconscionable bar- 
ain—Hraud or misrepresentation— Principle to be applied in a case 
where the parties are at issue on a vital question of fact. 


Where the lower appellate court decreed the plaintiff’s claim for 
specific performance of an agreement executed by the defendant, and 
it was urged that as a decree for specific performance was discretionary, 
their Lordships, having regard to the onerous character of the bargain, 
should not affirm the decision under appeal : 


fYeld, that though the bargain was onerous, yet there was nothing to 
show that it was unconscionable, and in the absence of fraud or misre- 
presentation on the part of the plaintiff which induced the defendant to 


enter into the contract, there was no reason why the decree should not 
be affirmed. 


In dealing with a case in which the parties are at issue ona vital 
question of fact, the safe principle is to consider which story fits in with 


the admitted facts. 

APPEAL from a decree and judgment of the Chief Court 
of Lower Burma, in its appellate jurisdiction, dated the 11th 
May, 1909, which reversed a decree of the same court in its 
otiginal civil jurisdiction, dated the 18th February, 1908, 

159 
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The suit was instituted on the 17th August, 1906, by the 
respondent as plaintiff, against the appellant, as defendant, 
for the specific performance of a contract for the sale of land 
alleged to have been executed by the appellant, or in the 
alternative for damages. The first court dismissed the suit, but 
the Court of Appeal decreed it. 


The facts of the case are fully stated in their Lordships’ 
judgment. 


De Gruyther, K. C. (E. U. Eddis, with him) for the 
appellant, submitted that the finding of the first court was 
right. He referred to the Specific Relief Act (Act I of 1877), 
section 22, clauses 1 and 2, and the Indian Contract Amend- 
ment Act (Act VI of 1899), section 2, and submitted that the 
respondent was ‘in a position to dominate the will’ of the 
appellant, that the bargain was onerous, and that the case was 
one in which the court should exercise its Giscretion and refuse 
to grant specific performance : 

Dhanpal Das v. Raja Maneshar Bakhsh Singh, (1906) L. R, 33 
l. A., 118. 


Batthache, K. C.and W. A. Jolly, for the respondent : 
The decision of the Court of Appeal is right, the point that 
the arrangement made by the letter signed by the appellant 
is such that under the Specific Relief Act, section 22, the ap- 
pellant should get relief was not taken in the courts below, 
nor is it taken in the appellants’ case here. The rule that a 
trustee cannot purchase from a cesti que trust has never been 
applied to a purchase by mortgagee from the mortgagor. In 
order to get relief, such a case must be shown by the appel- 
lant as would have impeached the transaction if it had taken 
place in the ordinary manner between parties who were 
strangers to each other. It must be shown that there was 
misrepresentation ; or that there was suppression of that 
which the respondent was bound to communicate : 

Knight v. Marjoribanks, [1849] 2 Macnaghten and Gordon’s Reports, 
10, at pp. 13, 14 and 15. 

There is no evidence of fraud or misrepresentation, and 

the respondent is, therefore, entitled to a decree for specific 


performance. 


De Gruyther K. C., replied. 
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The judgment of their Lordships was delivered by 


Mr. AMEER ALI.—This appeal arises out of an action 
brought by the plaintiff-respondent in the Chief Court of 
Lower Burma, in the exercise of its original civil jurisdiction 
to enforce the specific performance of an agreement alleged 
to have been executed by the defendant-appellant on the 4th 
of April, 1906, and in the alternative for damages, 


The First Court dismissed the suit, “being unable to 
hold that the agreement set up had been proved.” The 
Chief Court on appeal has arrived at a totally. different con- 
clusion ; it has found that the document was signed by the 
defendant, and it has accordingly reversed the decision of 
the First Court, and decreed the plaintiffs claim. The 
defendant has appealed to His Majesty in Council, and the 
only question for determination relates to the genuineness of 
his signature on the agreement in suit. 


Although the parties are at issue on this, the vital point 
in the ‘case, there is otherwise singular unanimity on the 
general facts. In the conflict of opinion between the Courts 
in Burma, it seems necessary to their Lordships to examine 
the admitted facts and circumstances as furnishing the safest 
guide to a correct conclusion, 


When the defendant in 1901 acquired the land regarding 
which he is said to have executed the agreement, he was, on 
his own admission, in pecuniary difficulties, He had bought 
the land, which was mostly waste and undeveloped, with 
money borrowed on its mortgage. In 1905 he was undoubt- 
edly in difficulties ; one creditor appears to have taken out 
execution, the principal mortgagee was pressing for repay- 
ment, and although, according to his statement even at that 
time, he had received good offers for the property, they had 
all fallen through, as each time he had increased his price. 
It was in these circumstances that he applied to the plaintiff 
for accommodation. The arrangement entered into, as one 
of the learned Judges in the Chief Court observes, was oner- 
ous even for Burma. The defendant was to obtain Rs. 
50,000 from the Bank of Bengal on the credit of the plaintiff : 
he was'to draw, in conjunction with a Burmese broker Ba 
‘Pe or Hpay, who appears only to have lent his name for a 
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small consideration, five bills for Rs. 10,000 each, payable 
at three months after date in favour of the plaintif, who 
was to endorse them over to the Bank of Bengal, to enable 
the defendant to get them discounted by tbe Bank. For 
this accommodation he was to pay the plaintiff interest at 
the rate of 6 per cent. on the amount of the bills. 

This arrangement was duly carried into effect on the 
30th September, 1905 ; the defendant drew five bills and 
received from the Bank Rs. 50,000 less its charge for dis- 
counting. On the same date he executed in favour of the 
plaintiff, as security for the money he had received, a mort- . 
gage on the land binding himself to repay the amount in 
three months. 

The bills fell due on the 2nd of January, 1906. 
Admittedly the defendant was not in a position to 
meet them nor to pay the interest for which he had made 
himself liable to the plaintiff. He was still unable or unwill- 
ing to sell the land which, so faras can be judged from 
the record, was his only asset. Under the circumstances 
there appears to have been no alternative left for him but 
to obtain from the plaintiff a renewal of the bills. The 
plaintiff assenting, the bills were accordingly renewed for 
another three months on the same terms as before. As the 
plaintiff had to meet the interest charged by the Bank on 
the renewed notes, the defendant executed in his favour a 
promissory note (Exhibit E.) for the interest due to him 
and the interest which he paid or for which he made himself 
liable to the Bank of Bengal, These bills were drawn on the 
3rd of January and were due on the 6th of April following. 
Itis abundantly clear on thé evidence that before the due date 
arrived the plaintiff began pressing for settlement. His own 
evidence is distinct on the point and is substantially corro- 
borated by the defendant’s witnesses. 


Ma Mi, a Burmese lady, who is stated to be the adopted 
daughter of the defendant,-and her friend Ma E Byu, a 
female broker, both say in substance that they, on several 
occasions, went to the plaintiff when he told them the interest 
on the bills was mounting up and that the defendant should 
be advised to pay up within the three months or Jet him 
“have the land for a lakh, ” 


e 
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The letter of the 14th February, 1906 (Exhibit F.) was a 
request to the defendant to call at the plaintiff's office “ on 
receipt,” as he wished to see him urgently. The plaintiff 
states, and it is not denied, that it was with regard to pay- 
ment. Exhibit G., which bears date the 3rd of March, is a 
preremptory demand for payment by the sth of March of the 
promissory note (Exhibit E.), in default of which legal pro- 
ceedings were threatened. Although there is no definite 
statement as to what actually took place between the 3rd 
and 30th March, there can be little doubt upon the general 
evidence that during this interval whilst the plaintiff was 
pressing for his money, the defendant was equally anxious for 
time. 


The defendant has produced two letters, dated the 3rst 
and 30th March, respectively (Exhibits 3 and 4) Exhibit 
4 is addressed by him to the plain tiff and is in these terms :— 


“I write to ask you if you are w illing to keep the Rs. 50,000 on my 
property the Zainganaing grant for six months longer if 1 pay you all 
money due on receipt and the interest on the Rs. 50,000 every three 
months in advance. Please let me know by letter without delay.” 


Exhibit 3 purports to be a reply to Exhibit 4 written by 
Ba Pe as follows :— 
“ As you requested I agree to wait for the principal of Rs 50,000 
provided if you will pay up all the due interest, say about three months. 
Please let me know as soon as pessible. ” 


How Exhibit 4 came to be produced by the defendant 
is not clear. The plaintiff does not appear to have been 
asked about these two letters, but their Lordships have little 
doubt on the evidence of Ba Pe or Hpay that the defend- 
ant did in fact write Exhibit 4, and received the reply, 
Exhibit 3, written by Ba Pe probably with the knowledge 
or acquiescence of the plaintiff. Admittedly, however, 
nothing was done to carry out the arrangement suggested 
by the defendant in Exhibit 4. 


The material divergence between the parties begins at 
this stage. The plaintiff says he was not willing to renew 
the bills unless the defendant agreed that on failure to meet 
them a third time the property should be conveyed to him 
for a lakh of rupees, that he accordingly sent the broker with 


Davis 
Vv. 
Maung Shwe 
Go. 





Mr. Ameer Als. 





v. 
Maung Shwe 
Go. 





Mr. Ameer Ali. 


1198 PRIVY COUNCIL. [Ay LJ. RR: 


Exhibit H. for the defendant to sign, that it was brought 
back to him with the defendant’s signature, and that there- 
upon he renewed the bills taking a promissory note (Exhibit 
J.), as before, for the interest due to- himself and to the Bank. 
His evidence regarding the instructions to the broker is very 
clear. He says :— 


“Finally I sent a letter by the broker for signature by Davis on the 
terms that I would not renew the hundis unless he signed the letter. 
This is the letter which I sent, Exhibit H. I accepted the proposal in 
that letter. ” 


(“ I” evidently is a misprint for “he.”) Then the 
Plaintiff goes on :-— 


“I would not have renewed the hundis on any other terms. After 
Davis had signed I renewed the hundis. These are the fresh hundis 
then given . . . . The second set were returned to me after 
I endorsed the third. I had to pay interest on the third lot, and I got 
from Davis this pro-note for interest (Exhibit J.) as he could not pay me 
in cash. Nya Bwa and his daughter told me he could not pay cash,” 


In cross-examination he added :— . 


“I told Nya Bwa that. I told him to tell Davis that I would only 
renew the hundis if the agreement was made for a lakh. I sent the 
letter, Exhibit H., with Nya Bwa. I may have sent him to speak about 
it before that, on an earlier day. I think I may. When I sent him to 
talk about renewal of hundis I sent him with Exhibit H. Isent Nya 
Bwa to tell Davis that I would not renew the hundis unless he did sign 
I only sent Nya Bwa once that day, the time | sent him with the letter. 
He brought back the letter with Mr. Davis’ signature as it is now. ” 


With regard to the instructions given to him by the 
Plaintiff, the broker, Nya Bwa, states as follows :— 


“ Shwe Go gave me this letter in his office and said, ‘If the letter is 
not signed the hundis will not be signed.’ I took this letter and the 
hundis. I took the letter to Mr. Davis at his house in Sule Pagoda Road. 
I went with Ko Ba Pe who also signed the hundis. Heis a broker. 
I found Mr. Davis in his house. I went inside and upstairs. His 
daughter Ma Mi was also present. I showed Mr. Davis the letter 
(Exhibit H). I told him ‘If this is not signed hundis will not be signed.’ 
We were all sitting round-a round table. Mr. Davis then signed the 
letter in my presence. ” 


He says further that after the defendant signed the 
document, he put his signature on it as witness. Whether 
the defendant’s signature be genuine or not, the cross-ex- 
amination of this witness shows clearly that there was con- 
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siderablé discussion and a good deal of going to and fro 
before the plaintiff renewed the bills. Nya Bwa says :— 

“The first time I went and spoke about hundis—about signing 
hundis. Davis asked me to go to Shwe Go and get him to sign them. 
He refused, and I went back and told Davis. I went back and told 
Davis, and said, ‘ You ought to repay.’ Then I went and called Ba Pe 
to speak tó Shwe Go to sign the Hundis. I took Ba Pe to Shwe Go. It 
was not on this occasion that the letter was written, I and Ba Pe had 
to go to Davis again. Before we went, Ba Pe tried to persuade Shwe 
Go tosign. Shwe Go refused. So we, Ba Pe and I, went back to 
Davis and told him that Shwe Go would not sign. Davis said, ‘ What 
is to be done? I have no money.’ I went back to Shwe Go and this 
letter, Exhibit H., was found (s/c). Shwe Go brought it upstairs ready 
typed. ” 

Maung Ba Pe or Hpay, who had joined the defendant 
in drawing the bills, and whose name appears on the renew- 
ed bills also, states that he had accompanied Nya Bwa when 
he went to Davis with Exhibit H. and the “ Hundis.” The 
defendant and his adopted daughter, Ma Mi, deny Ba Pe’s 
presence on the occasion the bills were brought. Their 
Lordships think that Ba Pe’s statement as to his having gone 
with Nya Bwa is more likely to be true than the denial of 
Ma Mi or of the defendant, for it must be observed that 
although the defendant does say that Ba Pe did not sign 
the Hundis at the same time as he did, and that he believed 
he signed them afterwards, he does not say, so far as their 
Lordships can see, that he did so at any other place than his 
(the defendant’s) house. 


With reference to the alleged execution of Exhibit H., 

Ba Pe says as follows :— 

“There was first some conversation, it went on some time before he sign- 
ed. Davis agreed and signed because he thought that during the three 
months he would be able to raise money on the mortgage. He said so, 
and I told him that money could be obtained. He did not ask me to 
borrow money for him, but after that 1 often met him, and we used to 
discuss whether he had got the loan or not. ” 


The defendant, on the other hand, stoutly denies the 
signature on Exhibit H. to be his. The defendant’s story 
of the circumstances leading up to the renewal of the bills 


must be given in his own words, He says :— 
“Early in April Nya Bwa came to me and said they wanted the 
hundis paid up and I said I was short of money. Nya Bwa produced 
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this letter, Exhibit I. I cant be certain ifit was written there or not. 
I said ‘If you sign this it will be all right.’ I first altered ‘ three’ and 
wrote Í twelve.’ Then reading on I came to one lakh and said ‘ No, I 
won't sign anything like this, I will write another,’ and gave Exhibit 1 
back to him. It was eventually leftin my copy book. Then I wrote 
out Exhibit 2. I madea fair copy of itand gave itto Nya Bwa ina 
cover to take to Shwe Go. ” 

With regard to Exhibit 1, Nya Bwa says it is in his 
writing ; that he wrote it in Davis’s house on the 4th April, 
but he could not tell at what interview it was written. 


Exhibit 1 is in these terms :— l 
l “ Rangoon, 4th April 1906, 





“My dear Ko Nyah Bwah,—If I not succeed within oo months | 
agree to sell my Zainganine land to Shwe Goh (for) a lakh of Rupees. 
Try and settle upon Shwe Goh as his promise to advance more money 
if L require.—Yours,” 


There can be little doubt that Exhibit 1,as drafted by 
Nya Bwa, represented what the plaintiff wanted. - Defend- 
ant says that it was left behind in his copy-book when the 
broker took away the fair copy of Exhibit 2 to give to the 
plaintiff. 

Exhibit 2 is in these terms: 

“ Dear Sir,—As l am not prepared to pay you the interest, &c., due, 
beg that you will wait six months from this date. I will then pay you 
the interest, and the two small bills I owe you. Should I fail to pay you 
then the interest I will agree to sell you the land at Pegu for whatever 
then is offered if you wish to purchase. I am offered now Rs. 2,20,000 
and Rs. 2,40,000, but will not sell. My price is Rs. 3,00,000.—G. ” 


The plaintiff swore he never received the letter, the copy 
of which (Exhibit 2) was read to him. Nya Bwa’s recollec- 
tion about this document is hazy, and his statement certainly 
is not satisfactory. Speaking of Exhibit 1 he says :— | 


‘Exhibit 1 is not signed. I don’t think Davis refused to sign. I 
think I asked him to sign it He must have signed this Exhibit 1. I had 
forgotten all about it till I saw it. Davis did not refuse to sign Exhibit 
1. He may have signed a fair copy. If I seeit I can say ifa fair copy 
was written. Ican say that a fair copy of Exhibit 1 was made, but 
I cannot say who wYote it, whether I or Davis or Ba Pe. I can’t say 
what became of the fair copy. It will have been signed; I am not 
sure. I don’t know if this letter, Exhibit 2, was written then or not. 
I cannot say, and do not remember, if a fair copy of Exhibit 2 was given 
to me to take away.” 
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The defendant’s case is that the bills were renewed on the 
basis of the arrangement proposed by him on the 4th of April 
by Exhibit 2, and that his signature on Exhibit H. is a 
forgery. 

In dealing with a case of this kind in which the parties 
are at issue on a vital question of fact, the safe principle is 
to consider which story fits in with the admitted circum- 
stances. ‘Now the defendant and his witnesses State that 
the next-day, or the day after, he sent the fair copy of Ex- 
‘hibit 2 to the plaintiff by Nya Bwa, the same Nya Bwa 
brought to him a document which he was asked to sign. 
“Its terms,” he Says, “ were something like those in 
Exhibit H.; it was an agreement to sell for a lakh.” In 
cross-examination he adds the document offered to him for 
signature was not Exhibit H.;“that had an eight anna 
stamp, but was similar to Exhibit H. in terms, and .in the 
‘form a letter; I think a little different in the heading ; it was, 
I think, ‘ from Shwe Go, Dear-Sir’ ” 


And again :— 


“ I threw the document down in disgust on the table, and went to the 
back. Then I came back and Nya Bwa read out the document in 


Burmese, Then he took it away.” 

Their Lordships will reserve till later their remarks on the 
statement that the paper shown to him was stamped. But 
it does seem difficult to conceive why or how a document, 
which was “ something like” Exhibit H. in its terms, was 
brought to the defendant for execution by the same broker 
who had taken away his proposal contained in Exhibit 2, 
and onthe basis of which it was understood the further 
transaction was to take place, or how it came to be presented 
to him without any introductory remark in the calm manner 
described by him. 


The defendant’s story is that on reading that paper so 
presented to him he became very angry, used strong language, 
refused to sign it, and went to the back of the house. He 
was called back, and when asked by his witness, the female 
-broker Ma E Byu, as to the cause of his anger, he made the 
following statement :-— 

“ You don’t know what is written. If I Sign that and I die to-night 
my children would be beggars—would be robbed. Or if Shwe Go dies 
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the same result. If Shwe Go cannot trust me I cannot trust him. l sent 
him a letter last night asking for six months. If he will not wait, go to 
Court and I will get six or twelve months.” 

Ma E Byu tells the story of what took place on that 
occasion ina slightly different form, but she introduces into 
it a statement made by Nya Bwa to the defendant when 
he refused to sign the paper, which is of importance. She 
says that when Davis read the paper he became angry, bang- 
ed about, and spoke about his throat being cut; he then said 
“let him (meaning, presumably, the plaintiff) accept what I 
offered yesterday if he likes; I am nota child, I won't do 
like that.” ‘ After that ” continues the witness “Nya Bwa 
said, ‘ it is for three months which isa long time; you will 
be able to make other arrangements ; we will see that you 
are not cheated. ” 


Ma E Byu goeson to say that the defendant, after he 
was called back, persisted in his refusal to sign the paper, 
and eventually Nya Bwa took it, folded it up, and put it in 
his pocket. 

The suggestion is that although up to that time the 
plaintiff had clearly and admittedly not accepted the defend- 
ant’s “ offer ” contained in Exhibit 2, he quietly and without 
demur or question consented to the renewal of the bills on 
the defendant’s terms. He had all along been pressing for 
immediate payment of the monies that had already become 
due ; he had been trying to get a definite agreement frem the 
defendant that if he did not meet his liabilities at the end 
of three months the property should be transferred for a lakh. 
The defendant admits that “a lakh was the plaintiffs limit.” 
Ma Mi, too, says that when she and Shwe Go (the plaintiff) 
had a talk about the sale of the land, he said “ he thought 
it was worth about alakh and that he would offer that but 
no more.” The evidence of Ma E Byu is to the same effect. 
She says Ma Mi, in her presence, told Shwe Go that the 
defendant had received an offer of a lakh and a half, on which 
the plaintiff replied :— 

“ © Who will offer 134 lakhs or 2 lakhs ? He will be lucky if he gets 
a lakh. Tell him tosell it fora lakh.’ I said ‘ don’t speak about 1 lakh. 


He would not sell for 134, not even for Rs. 2,20,000, he said he would not 
gobelow 3 lakhs’ Shwe Go said ' If he can get so much he had better 
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sell quick, why wait?’ I said‘ He did not sell ; what can I do?’ He 
said to Ma Mi “It isa long time and he has not paid interest, what is he 
doing?’ Ma Mi said ‘He will pay, he is looking about him.” Shwe 
Go said ‘ Very well, the sooner he pays the better, as we have to pay 
interest.” 

And yet without any objection or further discussion the 
plaintiff, it is suggested, remained content with the proposal 
in Exhibit 2, to wait for six months for his interest, payment 
of which he had been demanding all the time, with a right 
of pre-emption at an indefinite price far above his limit. 
The suggestion seems hardly consistent with the admitted 
facts, ` 

The statements of the defendant in cross-examination 
regarding Exhibit 2 are by no means satisfactory, and their 
Lordships are not prepared to say that the Chief Judge’s 
comment is altogether unwarranted, 


The bills were admittedly renewed on the 6th April and 
were due on the gth of July following. Before the due date, 
however, on the 16th of June, the plaintiff wrote to the 
defendant a letter, Exhibit K., in these terms :— 

“ I beg to inform you that since the death of my brother Maung Shwe 
Oh on the 5th instant, the nature of the circumstances regarding our 
business has changed. So I wish you to bear in mind that you should 
not fail to fulfil your promise according to your letter, dated the 4th April, 
1906. I expect you will strictly make good the promise on or before the 
appointed date.” 


The defendant admits receipt of this letter, but says he 
took that letter to refer to his letter of the 4th April which 
he had given to Nya Bwa. The terms of Exhibit K, how- 
ever, in their Lordships’ opinion are not consistent with those 
of Exhibit 2, Exhibit K. contemplates an early fulfilment of 
an undertaking or promise of an explicit character ; whereas 
under Exhibit 2 the defendant was not liable for any pay- 
ment until 4th October. Under Exhibit 2 the plaintiff 
had only an option to purchase the land for whatever 
was then offered for it, which left it open to discussion and 
enquiry. There was nothing in it which could be “ strictly 


made good.” P 


Again, Exhibit 2 contemplated that the relative legal 
position and rights of the parties should remain unchanged 
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for six months, but admittedly when the Hundis fell due 
on the oth July the hills were not renewed for another three 
months ; no document was executed for the interest ; and 
nothing was done by the defendant to keep matters in state 
quo. He admits that “in the ordinary course the plaintiff 
would have wanted more Hundis to do that.” The only 
explanation the defendant has to offer of the unusual course 


adopted is that he thought the plaintiff had taken up the 
loan himself. 


There was aninterview between Shwe Go and the de- 
fendant after the bills fell due. Shwe Go says it was on the 
11th of July when Davis told him he could not pay and asked 
him to pay. Whereupon the plaintiff said he had to pay and 
would pay, but that the defendant would have to abide by 
the conditions of the letter of the 4th of April to which 
the latter replied he would. The defendant admits the 
interview ; he says Nya Bwa came to his daughter who spoke 
to him and he went and saw Shwe Go ; that he told him he 
was short of money and could not pay the interest and asked 
him to pay it for him, to which the plaintiff agreed ; and he 
adds “ that was for a further renewal for three months.” As 
a matter of fact, the bills were not renewed, nor does the 
defendant appear to have concerned himself any more with 
his obligation on them. They were paid off by the plaintiff 
on the 12th July, vs. the day after the interview, with three 
days’ extra interest, i 


In their Lordships’ opinion neither the conduct of the 
defendant nor the acts of the plaintiff are consistent with the 
arrangement in Exhibit 2 ; they appear to be in accord with 
the agreement in Exhibit H. which was substantially to the 
effect that if the defendant failed a third time to meet his 
liability on the bills for the payment of all interest thereon, 
the matter was to be treated as concluded, and that the land 
would be sold to him for the amount stated. 


What transpired shortly after is also of importance in the 
consideration of the case. Four weeks later the defendant 
wrote to the plaintiff for a loan of Rs. 1,000, which he said 
he urgently needed for the funeral of his wife. In the letter 
(Exhibit L.) he mentioned that he had sold his Pegu land for 
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Rs. 3,00,000, and that the loan would be repaid on receipt of 
the earnest money on the following Friday. There is no 
reference, however, either to the liability on the bills and the 
promissory notes which, according to his story, were out- 
standing, or to the plaintiff's pre-emptional right under 
Exhibit 2. 

The plaintiffs reply, through his lawyer, was prompt and 
significant. The letter (Exhibit M.), dated the 11th of 
August, stated that it was well known to the defendant that 
he could not sell the land to others as he had contracted to 
sell to the plaintiff under whose instructions the writer had 
commenced drafting a conveyance more than a week before 
and warned the defendant that, unless he carried out his 
agreement, he would be sued for specific performance. He 
also demanded the name of the intending purchaser. To 
this the defendant replied, through his solicitor, on the 13th 
of August, denying any such agreement. But the writer adds : 
“our client did .offer to sell, but your client will not agree 
to pay the price.” Their Lordships’ attention has not 
been called to any evidence in support of this statement. 


After some further correspondence between the lawyers on 
the two sides this suit was launched on the 17th of August, 


So far the admitted facts and circumstances point to one 
conclusion. The facsimilies of two admittedly genuine 
signatures of the defendant, together with the facsimile of the 
disputed signature, are on the record, and their Lordships 
have had an opportunity of examining them. With reference 
to the latter (the signature on Exhibit H.), the defendant 
says as follows :— l 

“ From the signature alone I would not be able to swear whether it 
was mine or not. The flourish of the ‘D, however, goes further to the 


left than mine generally do. In Exhibit I. (3) I have flourished a little 
more than usual.” : 


The Judge in the Court of First Instance says that he had 
examined it carefully and that it revealed no obvious signs 
of forgery except that there was a mark of double writing 
or correction in the second of the three initials which occurred 
below the name. Nor do their Lordships perceive any 
difference between the admitted signatures and the disputed 
signature, C 3 i 
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The mark of double-writing to which the learned Judge 
refers might be purely accidental ; in their Lordships’ judg- 
ment much importance connot be attached to it. But his 
finding does not show that he had formed, on a comparison 
of all the admitted signatures of the defendant with the dis- 
puted signature, a decided opinion that it was a forgery 
for, in summing up the case, he expresses himself in these 
terms :— 

“ It seems therefore improbable that Davis would have agreed to sell 
his land for one lakh simply in order to induce Shwe Go to wait three 
months for the interest due—a sum of not more than Rs. 5,000. On the 
other hand it seems improbable that a man in the position of Shwe Go 
should commit or abet the commitment of forgery in order to obtain 
possession of the land mortgaged to him.” 

He seems to have been a good deal influenced in his 
view by the improbability of the defendant agreeing to sell 
the land for which it was stated large offers had been made, 
for only a lakh and a temporary accommodation for a 
comparatively small sum. The learned Judge appears to 
have overlooked that the whole question of the renewal of the 
bills was involved in whatever arrangement was arrived at on 
the ath of April. The defendant had either to take them up 
or get up or get them renewed. Had no arrangement been 
come to, anaction on the bills would have jeopardised his 
prospects of selling the property to advantage. He evidently 
hoped, and probably was assured by the brokers, that within 
the three months he would be able either to dispose of the 
land or raise money by mortgage. The evidence of Ma E 
Byu already referred to coupled with the statements of Nya 
Bwa and Ba Pe strongly confirms this view. 


Ma Miadmits that about the time when the bills were 
renewed, the plaintiff told her that he was “ going to send 
Nya Bwa witha document,” for the transfer of the land for 
a lakh. “There was a letter on the table before them 
with a stamp.” 

It has to be noted that the defendant as well as his 
witnesses say the paper which was brought by Nya Bwa, 
and which Davis refused to sign, though tn the form of a 
letter, bore a stamp. Nya Bwa swears he never saw any 
stamped agreement in the form of Exhibit H, Their Lord-” 
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ships think it is hardly likely that if a forgery was going to be 
perpetrated, the plaintiff or his agent after presenting a 
stamped agreement would forge the signature on an unstamp- 
ed paper. Ifthe forgery was not successful on one stamped 
paper, another could have been as easily substituted as an 
unstamped paper. The story about the letter that was present- 
_ed to the defendant for execution being stamped seems due 
to a desire to give it additional coloring or is the outcome 
of imagination consequent on the bills bearing stamps. 

Their Lordships have, after the most careful consideration, 
come to the conclusion that the defence set up is not true. 


But it has been strongly urged by counsel on behalf of 
the defendant that as a decree for specific performance is 
discretionary, their Lordships, having regard to the onerous 
character of the bargain, should not affirm the decision of 
the Chief Court. In the absence of any evidence of fraud 
or misrepresentation on the part of the plaintiff which induced 
the defendant to enter into the contract, their Lordships see 
no reason to accede to the argument. The bargain is onerous, 
but there is nothing to show that it is unconscionable. The 
defendant knew all along that a lakh was the plaintiffs limit ; 
it is in evidence that he had frequently urged the defenJant’s 
daughter to advise him to sell the land if he was getting a 
higher offer. It is difficult to say under the circumstances 
that he took an improper advantage of his position or the 
difficulties of the defendant. 

On the whole their Lordships are of opinion that the 
decree of the Chief Court is correct and that this appeal 
should be dismissed with costs, and they will humbly advise 
His Majesty accordingly. 

Sanderson, Adkin, Lee and Eddts, Solicitors for the 
appellant. 

A. H., Arnould and Son, Solicitors for- the respondent. 


J. M. P. Appeal dismissed. 
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THE BOMBAY BURMAH TRADING CORPORATION, 
LIMITED 


© VEFSHS 


AGA MAHOMED KHALEEL SHIRAZEE. 


Contraci— Sale of goods—Seller’s knowledge of the purpose for which 
the buyer requires the goods—liutplied warranty—Basis of contract— 
Seller's right and duty when his“ passing” the goods sold is ARNG 
truction. 


One Iyer entered into a contract with a Railway Company for the 
sale to them of a certain number of teakwood sleepers of certain dimen- 
sions. The Railway Company had advertised for tenders for twice the 
number of sleepers sold by Iyer to them ona specification. The appel- 
lants were large timber merchants, parts of whose business it was to 
manufacture and supply teak sleepers. Iyer, before tendering to the 
Railway Company for the contract, entered into negotiations with a 
member of the duly accredited firm of agents of the appellarts in 
reference to the terms upon which they would supply him with sleepers 
to enable him to carry out any contract which he might make with the 
Railway Company for the supply of any portion of the sleepers required. 
From a letter signed by the said member of the appellants’ agents’ firm 
and addressed to the appellants’ manager coupled with his evidence 
at the trial it appeared that he regarded the appellants as the real con- 
tractors, and Iyer and another merely as intermediaries. Ultimately 
lyer entered into a contract with the appellants through their agents 
for sale to him of the number of sleepers of the dimensions, which he 
had contracted to sell to the Railway Company. The question was 
whether lyer had, during his negotiations with the appellants’ agents, 
ever given to the said member of the agents’ firm, whd appeared to 
have been in charge of the transaction, a copy of the specification of 
the Railway Company on which he had tendered, thus making ita 
basis of his contract with them. l 


Held, that the point was irrelevant, and it was unnecessary to 
decide for the reasons that the evidence showed that the copy of specifi- 
cation merely contained “an enumeration of the qualities of a good 
sleeper usually insisted on by the railway authorities,” that the appellants, 
having through their agents been fully informed of the purpose for 
which Iyer purchased the sleepers from them, must be taken to have 
impliedly warranted that they were reasonably fit for that purpose, and 
that a sleeper whose qualities were inferior to those of “a good sleeper, 
as usually insisted upon by railway authorities,” could not well be 
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considered to bea Sleeper of the dimensions reasonably fit for use by 
the Railway Company to whom Iyer sold the sleeper under the said 
contract. 


A term of the contract was that “ passing ” by the appellants 
was final as regards both measurement and quality. 


Teld, that the stipulation-could not mean that the appellants were 
entitled to deliver under the contract any kind of sleeper they chose, 
but it must have contemplated that there was some standard with which 
- the sleepers delivered should be compared, and that that standard must 
at the lowest have been the standard set up expressly or impliedly by 
the contract between the parties, and in this case that standard was 
the specification, or at least the requirement that sleepers were reason- 
ably fit, as sleepers of the dimensions described, for use by the Railway 
Company. 

That the right conferred upon the appellants amounted merely to 
the right to determine by and through the skilled and experienced 
persons whom they should necessarily employ for the purpose, acting 
honestly and impartially according to the best of their judgment whether 
goods supplied were ih conformity with the requirements of the 
contract under which they were so supplied. ; 


APPEAL from a judgment and decree of the High Court 
of Judicature at Madras, in its appellate jurisdiction, 
whereby the judgment and decree of the Honourable Sir 
Charles Arnold White, Chief Justice, in the ordinary civil 
jurisdiction of the said court was reversed. | 


The action was brought by the respondent as plaintiff 
against the appellants as defendants, and by his plaint 
(13th February, 1906) he alleged that the appellants had 
entered into a contract with one Chinnappa Iyer for the 
supply of 1,500 teak sleepers as per the Madras Railway 
Company’s specification on certain terms, and that subse- 
quently by agreement between the plaintif and defendants 
and the said Chinnappa Iyer, the contract was transferred 
to the plaintiff, who was accepted by the defendants as 
the purchaser of the sleepers. The plaint further alleged 
that two consignments of 748 and 600 sleepers respectively 
delivered by the defendants under the contract were not 


in accordance with the said specification or fit for the purpose 


for which they were required; that the Railway Company 
had rejected 593 sleepers of the first consignment and 513 
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sleepers of the second consignment, and that the plaintiff 
had called on the defendants to take back the rejected 
sleepers and cancel the balance of the contract, and that 
he was entitled to be repaid the purchase price of the 
rejected sleepers and to damages for breach of the contract | 
by the defendants. 


The defendants, by their written statement (17th March, 
1906), admitted that they had entered into a contract with . 
Chinnappa Iyer for the supply of sleepers, but denied that 
they had contracted to supply the sleepers in accordance 
with the Madras Railway Company’s specification or as 
alleged by the plaintiff. The defendants admitted that 
they had agreed to the transfer of Chinnappa Iyer’s contract 
to the plaintiff, but said that by that contract and their 
agreement with the plaintiff, it was expressly stipulated 
that the passing of the goods by the defendants at 
Moulmein or Rangoon was to be final, both as regards 
measurement and quality. Lhe defendants also alleged 
that the sleepers had in fact been passed in terms of the 
contract, and that there had been no breach of contract by 
them. They also said that the plaintiff had so dealt with 
the goods that he was not entitled to reject the sleepers or 
any of them, that he had omitted to give notice within a 
reasonable time after discovering all the facts which could 
evidence a breach of warranty if there was one, and was not 
entitled toclaim damages, The defendants also said that 
when they agreed to cancel the balance of the contract, they 
did so because they were induced and let by the contract 
of the plaintiff to believe that no claim was or would be 
made in respect of the delivered sleepers, and the defendants 
submitted that the cancellation was a settlement of all 
disputes, and that the plaintiff was precluded thereby as 
well as estopped by his conduct from bringing the action. 


The learned Chief Justice who tried the case, held that the 
defendants did not contract to supply sleepers for the purpose 
of enabling the plaintiff to carry out his contract with the 
Railway Company in accordance with the particular specifi- | 
cation, but that there must be attributed to the defendants 
the knowledge that ‘the sleepers were intended to be used 
for railway purposes, and that before they could be so used 
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the railway authorities would satisfy themselves that their 
quality came up tothe usual standard insisted on by rail- 
way companies in regard to sleepers. He held that it was a 
term of the defendant’s contract with Chinnappa Iyer and 
afterwards with the plaintiff that the “passing ” by the 
defendants was to be final, that the sleepers had been so 
passed, and that the plaintiff could not go behind the passing, 
and therefore he dismissed the suit, notwithstanding that 
he thus dismissed the suit,the learned Chief Justice in case 
of an appeal proceeded to deal with the facts, and found that 
there had been a breach of the implied warranty that the 
sleepers should be fit for the purpose viz., for use as railway 
sleepers, and assessed the damages for breach of such warran- 
ty. The plaintiff appealed and the Court of Appeal held that 
the defendants had contracted to supply sleepers in accord- 
ance with the specification of the Madras Railway Company, 
and that the “ passing ” had not been a passing with reference 
to the specified standard of quality,and that, therefore, -the 
defendants were not protected by the “passing” that had 
taken plage. The Court also held that the plaintiff had proved 
as to 850 sleepers that they were notin accordance with 
the contract, and assessed the damages at Rs. 11,913-4-6. 
The defendant Company, thereupon, appealed to His 
Majesty in Council. 


Martelli, K. C., and D. C. Leck, for the Appellants. 

De Gruyther, K. C, and K. Brown, for the respondent, 
relied upon l 

Brown v. Edjington, [1841] 10 L. J. (Common Pleas), 66. 

Drummond v. Van Ingen, |1887] L. R., 12 A. C., 284. 

Jones v. Just, [1868] L. R., 3 Q. B. C., 197, 
and the Indian Evidence Act [I of 1872], S. 114. 

Martellt, K. C., replied. 

The judgment of their Lordships was delivered by 


LORD ATKINSON.—This is an appeal from a judgment and 
decree of the High Court of Judicature at Madras, dated the 
21st December, 1908, made in the exercise of its appellate 
jurisdiction, whereby the judgment and decree of the Chief 
Justice of the same Court made in the exercise of its ordi- 
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nary jurisdiction were reversed, and judgment entered for 
the respondent, the -plaintif in the suit, for the sum of 
Rs. 11,913-4-6, damages for the breach of contract for the sale 
and delivery to the plaintiff of 1,500 teakwood railway sleepers. 


The'facts of the case are not complicated, and as far as 
it is necessary to set them out are as follows :— 


A person named M. Chinnappa [yer of 209, Thambu 
Chetty Street, Madras, in the month of May, 1905, entered 
into a contract. with the Madras Railway Company for the 
sale to them of 1,500 teakwood sleepers of the dimensions 12’ 
by 12” by 7”, deliverable in two instalments of 750 each. 


The Company had advertised for tenders for 3,000 teak 
sleepers on a specification which set forth that the sleepers 


should be of the dimensions above mentioned, and should be 
of the following description :— 


“Each teak sleeper to be delivered at the Terminal Buildings yard 
at Rayapuram must be straight, sound, and well seasoned, sawn untformly 
Square and to correct dimensions throughout its Jength, and be free from 
holes, shakes, cracks, sap and other imperfections. The sleepers so 
delivered at Rayapuram will be inspected by an engineer deputed by the 
Chief Engineer, whose decision as to those to be accepted or rejected 
will be final. The sleepers which may be condemned as not complying 
with this specification will not be paid for, and they must be removed from 


our yard at your own cost within seven days of your receiving notice 
to do so.” 


The price to be paid was apparently Rs, 210 per ton. 


The appellants are large timber merchants, part of whose 
business it is to manufacture and supply teak sleepers. Their 
dyly accredited agents at Madras are Messrs. Arbuthnot & Co., 
one of the members of which firm is Mr. F. S. Arbuthnot. {yer 
before tendering to the Railway Company for | this contract, 
entered into negotiations with F, S. Arbuthnot in reference 
to the terms upon which they would supply him with sleepers 
to enable him to carry out any contract which he might make 
with the Railway Company for the supply of any portion of 
the sleepers required. This cannot be disputed. It is prac- 
tically admitted; and, from the following letter, signed by 
F, S. Arbuthnot and addressed to the appellants’ manager 
at Rangoon, coupled with the evidence which he gave at the 
trial hereafter referred to, it would rather look as if he regard- 
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ed the appellants as the real contractors, and Iyer anda 
firm of King & Co. merely as intermediaries. The letter is 
Exhibit D., and runs as follows :— 

'“ Madras, 
“Dear Sir, “22nd May, 1905. 

“ Sleepers. —With reference to your telegram of 20th April for 3,000 
sleepers 12 ft. by 12 ins. by 7 ins. at Rs. 170 landed Madras, we have just 
heard unofficially that we have secured the business—1,500 through King 
and 1,500 through another dealer. This sale will be advised definitely 
“next week when we receive written confirmation from the buyers.” 

Ultimately Iyer entered into a contract with the appel- 
lants through Arbuthnot & Co., for the sale to him of 1,500 
sleepers 12 by 12” by 7” at the rate of Rs. 170 per ton 
(Rs. 40 per ton less than the price tobe paid by the Railway 
Company), landed at Madras, to be shipped from Moulmein 
or Rangoon at appellants’ option. The contract is con- 
tained in the letters which passed between the parties. It 
never was embodied in a formal instrument. Much contro- 
versy arose as to whether Iyer had, during his negotiations 
with Arbuthnot & Co., ever given to F. S. Arbuthnot, who 
appears to have been the member of the firm in charge of 
. this transaction, a copy of the specification of the Company 
on which he had tendered, thus making it the basis of his 
contract with them. The Chief Justice, the Trial Judge, was 
of opinion that the respondent had failed to establish that 
Iyer had done this, The Court of Appeal thought the con- 
trary. A copy of the specification in the form of a letter 
(marked Exhibit A), signed by the Chief Engineer of the 
Company, and addressed to Messrs, Arbuthnot & Co., was, 
on search, subsequently found amongst the papers of-Mr F.S. 
Arbuthnot. This gentleman stated on his examination (page 
118, Record) that he knew nothing about this letter till after 
the suit was instituted. He admits it bears his signature, as 
well as those of Mr. Young and M. Arbuthnot (members of the 
firm), and also of a Mr. Peebles. All letters, he states, came to 
him in the ordinary course of business, and this letter after hav- 
ing been initialled was sent down to be placed among the re- 
cords of the office. He adds :—“My firm did not tender. King 
& Co, did not tender. They procured the 1,500 through my 
firm. I knew they (the sleepers) were required for the Mad- 
ras Railway. I think it is probable I was‘told they were for 
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the purpose of the contract for 3,000 with the Madras Rail- 
way. I expect I added 1,500 and 1,500 together.” Lower 
down on the same page he states that their firm considered they 
had the control of the Madras Railway contract, that they 
had power to select the person who was to have the order, 
that Chinnappa Iyer unlike King & Co. (who would not take 
sleepers from Moulmein) had not been doing: business with 
them regularly, and that they had only selected him because 
they had been asked by one Dubash of the Import Depart- - 
ment to give hima chance. Their Lordships think it unne- 
cessary to decide this point as to the alleged delivery of the 
copy specification to F. S. Arbuthnot by Iyer for these rea- 
sons :—First, because they concur in the opinion expressed by 
the Court of Appeal at page 156, line 29, of the record that 
“the evidence shows that Exhibit A. “(the copy specification) 
merely contains an enumeration of the qualities of a good 
sleeper usually insisted on by railway authorities,” and 
secondly, because the appellants, having through their 
agents been fully informed of the purpose for which Iyer 
purchased these sleepers from them, must be taken to have 
impliedly warranted that they were reasonably fit for that 
purpose, and thirdly, because they think that a sleeper whose 
qualities are inferior to those “of a good sleeper, as usually 
insisted upon by railway authorities,” cannot well be con- 
sidered to be a sleeper of the dimensions specified reasonably 
fit for use by the Madras Railway Company. The point 
therefore becomes, in their Lordships’ view, irrelevant. One 
of the letters forming the written contract with Iyer, namely, 
that dated the 23rd May, 1905, written by Arbuthnot and 
addressed to [yer contains the following paragraph :— 

“ The passing of our Moulmein or Rangoon friends, the Bombay- 


Burma Trading Corporation, Limited, is as usual final as regards both 
measurement and quality, which please take note. ” ; 


In their Lordships’ view the defence of the appellants to 
the claim made against them will ultimately be found to rest 
upon this paragraph, the rights it confers, and the manner in 
which those rights have been exercised. The first question `; 
is as to its true construction. What does it mean? It cannot 
mean that the appellants were entitled to deliver under the 
contract any kind of sleeper they chose. [It must have con- 
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templated that there was some standard with which these 
sleepers should be compared. That standard must at the 
lowest have been‘the standard set up expressly or impliedly, 
by the contract between the parties ; that was the specification, 
or at the'least the requirement that the sleepers were reason- 
ably fit, as sleepers of the dimensions described, for use by 
the Madras Railway Company. So that the right conferred 
upon the appellants amounted merely to the right to deter- 
mine by and through the skilled and experienced persons 
whom they should necessarily employ for the purpose, acting 
honestly and impartially according to the best of their jade. 
ment whether the goods supplied were in conformity with the 
requirements of the contract under which they were so 
supplied. 


So much as to the contract entered into between the 
appellants and 'Chinnappa Iyer. Some short time after that 
event, and before any sleepers had been delivered, Iyer, find- 
ing himself unable to pay deposit stipulated for in his contract, 
with the consent of the appellants, and of the Railway Com- 
pany, transferred to the respondent the benefit of his contracts 
with both Companies and procured the latter to be accepted 
in both in his stead. 


A formal agreement was drawn up between the respon- 
dent and the Railway Company, and was duly executed by 
both. It is dated the roth of June, 1905, and the description 
of the sleepers to be supplied contained in it differs from that 
contained in Exhibit A in this, that the words “from teakwood” 
are inserted in the agreement after the word “sawn.” In other 
respects the descriptions were identical. 


There was much controversy on the point as to whether, 
whatever the precise contract between the appellant and Iyer 
may have been, new terms were not, on the occasion of this 
transfer, added to it, and the ‘stipulation made then, if not 
before, that the sleepers supplied should conform to the 
specification of the Railway Company. 


The question turns upon the two letters following, dated 
respectively the 16th and 21st June, 1905, and three paragraphs 
from a letter of Arbuthnot & Co., dated the 23rd of the same 
month, coupled with the a of F. S. Arbuthnot on the 
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point at page 119, line 12 of the Record. The letters are as 


follows :— 
“Madras, 16th June, 1905. 


“Mr. Aga Mahomed Khaleel Shirazi, 
“36-37, Ungappa Naick Street, 
“ Madras. 
“ Dear Sir, 

“We are in receipt of your letter of to-day’s date enclosing original 
letter from M. Chinnappa Iyer from which we note that he has transferred 
to you, his contract with Madras Railway, for 1,500 sleepers 12x 12”X 7”, 
for which he has contracted with us at Rs. 170 per ton, landed Madras. 
To this we agree, on condition that you send us by return your cheque 
for the deposit due, Rs. 8,925, all other terms and conditions as mentioned 
in our various letters to M. Chinnappa lyer. You ask as to allow 
interest on the deposit, but this is only granted to our two very large 
contractors, and on account of the troubles which M. Chinnappa Iyer has 
given us over this contract we are not disposed to make an exception in his 


favour. As, however, the contract is now transferred to you, as a special 


case we agree to allow you interest on the deposit at the rate of 5 % per 
annum, ut on the condition only that each shipment of sleepers arriving 
for you is paid for in full immediately on arrival. 


“ Yours faithfully, 
“ Per pro. Arbuthnot & Co., 
“ (Signed) F. S. ARBUTHNOT, 
“ Agents, B. B. T. C. (Ltd.) 


“ 36-37, Ungappa Naick Street, 
“ Madras, 21st June, 1905. 
“ To—Messrs. Arbuthnot & Co., 
“ Agents, B. B. T. C., Limited, Madras. 


“ Dear Sirs, 

“ In your letter of the 16th instant you said that the terms and 
conditions are as mentioned in your letters with Mr. M. Chinnappa Iyer. 
On my enquiry he said that the conditions are this (/¢.) the teak sleepers 
of 750, 12'x 12”x 7” should be delivered .in the month of October and the 
remainder of 750 in March next. The same should be taken delivery 
within a month, if it exceeds a month, an interest of 9% should be charged. 
The teak sleepers must be delivered as per Railway specification which 
was sent to you by Mr. M. Chinnapps Iyer, an interest of 5% must be 
allowed on deposit money. On these conditions I herein enclose youa 
cheque on Chartered, Bank of India, Australia, and China for Rs. 8,925 
(eight thousand, nine hundred and twenty-five). An early reply with the 
receipt is solicited, 

“fT am, Sirs, 
“ Yours faithfully, 


“ (Signed) MAHOMED KHALEEL SHIRAZI, 


po ae y 
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_ “Madras, 23rd June, 1905, 
“ Mr. Aga Mahomed Khaleel Shirazi, 
36-37, Ungappa Naick Street, Madras. 
“ Dear Sir, 


“We are in receipt of your letter of 21st Instant, enclosing a cheque on 
the Chartered Bank of India, Australia, and China for Rs. 8,925, which 
has been placed to the credit of your account as a deposit against the 
order of M. Chinnappa Iyer (now transferred to you) for 1,500 sleepers 
12'xX 12” x7” at Rs. 170 per ton landed Madras.” 


“As regards the terms of delivery M. Chinnappa Iyer is under a 
misapprehension. We have never undertaken to deliver 7 50 sleepers in 
September and 750 in March next, nor could we under any circumstance 
bind ourselves to deliver the Sleepers precisely in the months specified by 
you. We have however informed our friends of the delivery which would. 
suit you best.” 


“ As regards other terms, the passing of our friends the Bombay- 
Burmah Trading Corporation, Limited, either at Rangoon or Moulmein 
(whichever Port shipment may be made from) is ag usual final as regards 
both measurement and quality. No exception is ever made to this 
rule...... : 

Mr. Arbuthnot’s evidence is in substance to the effect that 
he considered the third paragraph of this letter of the 23rd of 
June a.contradiction of the statement contained in the letter 
to which it was a reply as to the obligation to deliver sleepers 
according to the railway specification, but not as a contradic- 
tion of Iyer’s allegation that the specification had been sent 
to him. The evidence of this gentleman on this point cannot 
be regarded as satisfactory ; but having regard to the view 
which their Lordships have taken as to the true nature of the 
implied warranty to be imported into the written contract, 
the point so much discussed is, they think, as already stated, 
irrelevant. There is not and cannot be any pretence for the 
suggestion that the sleepers supplied were in fact either in 
conformity with the specification, or were reasonably fit to be 
used as sleepers of the specified dimensions by the Madras 
Railway Company, 


Of the 748 sleepers delivered by the appellants on the 
8th of September no less ‘than 593 were rejected by that 
Company, and of the 600 delivered on the 9th of December 
1905 no less than 513 were rejected, and as to the balance of 
the 1,500 the contract was rescinded by mutual consent. 
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The real defence, therefore, of the appellants is rested 
upon the alleged fact that the sleepers delivered were passed 
by the two expert persons they employed for the purpose in 
the impartial and honest exercise of their judgment. 


On examining the evidence of these witnesses, James 
McGeorge and William Pyne, however, it clearly appears 
that they did not correctly appreciate the position in which 
they had been placed, or the true nature ofthe task they 
were appointed’ to perform. They were in truth consti- 
tuted judges or arbitrators to decide upon a matter in which 
the interests of the two contracting parties were in conflict. 
They were the employés of one of these parties. That would 
render their task all- the more delicate and difficult, and 
would make it all the more incumbent upon them to take care 
to avoid even the appearance of injustice to the respondent. 
Well, in the first place Mr. McGeorge had scarcely had skill 
and experience sufficient for the work he was put to do. 
And in addition neither he nor his colleague was ever supplied 
with the materials necessary to enable him to doit. He 
never saw the Specification “A” He said he did not think he 
ever saw a “Railway Contract for Sleepers.” Pyne, the other 
witness, who was both skilled and experienced, was left in 
the same state of ignorance as to the contract. He never saw 
the specification, nor does ‘he appear to have ever been 
informed what were the terms of the respondent’s contract 
with the. appellants. At the bottom of page 130 he says, 
« Masters informed me as to dimensions and time for delivery. 
We had logsin stock. I had simply to go round and make 
suitable logs.” At foot of page 131 he is reported as having 
said “ I applied the same process of examining them as I did 
to them in ordinary course of business.” And in reply to 
questions put to him by the Chief Justice he further deposed, 
“ When I approached inspection I did so from point of view 
of passing goods in the ordinary routine of business as fit to 
be sent out.” The Chief Justice finds that these men acted 
honestly according to the best of their skill and judgment. 
That may be so, but that is not the point. The point is that 
they never approached the question they had to determine, 
namely, the conformity of the goods supplied with the contract 
under which they were supplied. They never applied their 
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minds to this. They merely determined that the sleepers CIVIL. 
were fit to be sent out as the manufacture of their employers, TO. 
There was not, therefore, any “ passing” of the sleepers within — 
the meaning of the contract, and the contention of the ae 


appellants on this appeal that there was such a “ passing ” Tradin 
‘ : e ; ; Corporation, 
in their Lordships’ view entirely fails. 


Y. 
They accordingly think that the decision appealed from Aga Mahomed. 


was right and that this appeal should be dismissed, and Zord Atkinson. 
they will humbly advise His Majesty accordingly, 


The appellants must pay the costs of the appeal. 
Budd, Johnson and Jecks, Solicitors for the appellants, 
Douglas Grant, Attorney for the respondent. 


PADD 7 . Appeal dismissed, 
KAIKHUSRU ADERJI GHASWALA AND OTHERS CIVIL. 
VErSUS I9II, 
: THE SECRETARY OF STATE FOR INDIA IN gay 75,79, 23, 
COUNCIL, and June, 27. 
Suit for ejeciment—Poona Cantonment—Military or Cantonment lenure— Wea eee 
Private ownership of land in Cantonment—Compensation—Presump- Lorp 
tion of ownership in fee attaching to the possession of land. ATKINSON, 
Lorp 
The Bombay Government sued the appellant to eject them from ROBSON, 
certain premises within the limits of the Poona Cantonment claiming MR. AMEER 
that the land belonged tothe Government and was only held by the ALL 


appellants on Military or Cantonment ténure, which entitled the Govern- 
ment to resume it at their pleasure subject to compensation for buildings 
which tenants might have erected thereon. The appellants claimed the 
land as their private property and contended that they were entitled to 
compensation on the basis of private ownership and not as mere licensees. 
The title of the appellants began with a document, dated the 27th 
August, 1864, whereby a Purser of the Indian Navy certified that for the 
consideration therein mentioned he ‘ handed over’ to the appellants’ 
predecessor in title ‘all claim he had to the house, out-houses and premises 
generally’ in question. That document was endorsed as ‘sanctioned? by 
the Brigadier General Commanding. The appellants asserted that the 
predecessors in title of that Purser were in fact owners of the land at the 
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time the Cantonment was established, and that nothing had since 
happened to vest the title in the Government. The appellants further 
contended that they were in actual possession of the land, and that the 
onus was on the Government of rebutting the presumption of ownership 


in fee attaching to the possession of land whether in a Cantonment or 
elsewhere ; 


Held, that the wording of the document, dated the 27th August, 1864, 
appeared on the whole to be more consistent with the contention of the 
Government that the interest of the tenant was that of a licensee of the 
land with a right to the buildings than with the private ownership in fee 
alleged by the appellants ; 


Held also, thatin view of the fact that from the commencement of 
the formation of the Poona Cantonment in 1817 the Military authorities 
were conscious of the inconvenience and risk of having absolute owners of 
land within the Cantonment, and of the necessity of propitiating them 
by proper settlement and compensation, even if the appellants established 
that their house was built at or before the time the Cantonment boundaries 
were fixed in 1827 ; there was still, under the circumstances of the case, a 
strong probability that they were duly compensated along with other 
proprietors for the change in their position as owners to that of licensees : 
and that sucha probability was rendered stronger as the numerous 
succeeding Bombay Regulations relating to Cantonments made it clear 
that, though permission to occupy ground was frequently given especially 
for the building of officers’ houses or bungalows, such permission carried 
with it no sort of proprietary right, and the buildings were liable to 
€x-propriation at a price to be fixed by the authorities, and that the 


permission of the Commanding Officer was necessary even for the sale 
or letting of the house ; - 


Held further, that mere possession or occupation of the bungalow’ on 
the site in question did not afford any presumption whatever that the 
appellants or their predecessors in title were owners in fee ; 


Zeid lastly, that the appellants’ predecessors in title did not regard 
the property as differing in its teqgure and terms from other property in 
the Cantonment ; that the appellants were mere licensees; and that the 
land in question had been lawfully resumed by the Government. 


THIS was an appeal in form from an order of the High 
Court of Judicature at Bombay, directing the rehearing of an 


appeal from a judgment and decree of the District Judge 
of Poona, 


The principal question for determination on the pre- | 
sent appeal was, whether the appellants were owners of a 
plot of land No. 9, Arsenal Road (formerly known as No, 23, 
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Staff Lines), Poona Cantonment, or were in possession as 
licensees from the respondent and liable to ejectment at will. 
The suit was, instituted by the respondent as plaintiff in.the 
District Court of Poona on 6th August, 1903, to eject defen- 
dants Nos. 1 to 3 from the land in suit. The defendants Nos. 
Ito 3 were Kaikhusru Aderji Ghaswala, Framji Dorabji 
Ghaswala, and Ruttonbai Kom Sorabji. The plaintiff in his 
plaint, dated 6th August, 1903, claimed (enter alia) that the 
land was held on Military or Cantonment tenure under which 
the holder had no right of ownership but merely a right of 
occupancy, and that the land was resumable at the pleasure 
of Government, compensation being given for any building 
standing on it at the time of resumption, and prayed that the 
defendants Nos. 1 to 3 might be decreed to deliver up quiet 
and peaceable possession of the plot of land to the plaintiff ; 
that the defendants Nos, 1 to 3 might be decreed to pay the 
plaintiff the costs of the suit, and that the plaintiff might 
have such further and other relief as the nature of the case 
might require. 

Subsequently, the sum of Rs. 500 was agreed to by the 
defendants as the correct amount of compensation to which 
they were entitled for existing buildings, if the plaintiff 
succeeded in establishing his claim to resumption. 

The defendants Nos, 1 to 3, by their written statements, 
denied that the plot of land was held on Military or Canton- 
ment tenure as alleged, and claimed that they held full and 
proprietary rights in the said land. 


On the 22nd October, 1904, the said District Judge de- 
livered his judgment by which he dismissed the suit. 

The appeal was heard by two Judges of the High Court 
who delivered separate judgments. Mr. Justice Russell was of 
opinion that the plaintiff had proved the limited character of 
the appellants’ occupation, while Mr. Justice Batty came to 
the conclusion that plaintiff had failed to establish a title to 
the land in suit. 

In consequence of this difference of opinion Mr. Justice 
Russell alone, as Mr. Justice Balty had left Bombay, referred 
the case to a third Judge. On appeal! this order was set aside 
by a Division Bench of the said High Court on the 12th 
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February, 1908, who ordered the case to be placed before the 
Court for fresh hearing and disposal. | 


The appellants thereupon applied to His #late Majesty 
in Council for special leave to appeal against the said last- 
mentioned order, which was granted. 


DeGruyther, K. C, (G. C. O'Gorman with him), for 
the appellants: This is a suit for ejectment, and the 
question is whether the Government, as plaintiffs, have 
established their title. The document of sale, dated the 
27th August, 1864, conveys‘the house, out-houses and 
premises’ generally. There is no admission in it that Beyts 
was a licensee. The evidence shows that there was a 
house on this site in 1826, and it must be presumed that 
that house was there when the Cantonment was established, 
There isno evidence to show that the Government ever 
acquired the land in question, though there is evidence to show 
that it acquired other parcels of land by paying compensation. 
Again there is no evidence of a grant of license with regard 
to this land, though there is evidence of grants of licenses 
with regard to other plots of land. If the Government acquir- 
ed this land and granted a license to build thereon, there 
must be some evidence of it. Further, the principle of the Land 
Acquisition was applied to Bombay as far back as 1826, 
though there was no Land Acquisition Act at the time. But 
there is no evidence to show that the Government ever paid 
any compensation in respect of this land. It is submitted, 
therefore, that the land is private, and that the appellants are 
entitled to compensation for the site on which the building 
stands. The Cantonment Code shows that there is private 
ownership of land ina cantonment.: Where there is a large 
portion of land in a cantonment, as itis in this case, of 
private ownership, there can be no presumption that every 
inch of land in this cantonment is Government property. An 
examination of the Regulations shows that all statutes re- 
cognise the existence of land of private ownership in a cantori- 
ment, It follows from this that all plots of land in a canton- 
ment,are not the property of the Government. Under these 
circumstances the appellants, who are in actual possession of 
the land, must be presumed to be the owners in fee. The 
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burden of rebutting that ` presumption is on the Government, 
who have failed to discharge it, Reference was made to 


Bombay Regulation 1 of ‘1819, Preamble ; Bombay Regulation 
XXII of 1827 ; the Cantonment Code of 1899, sections 76, clause (c); 89 
clause (i) ; 268 and 269 ; and the Bombay Gazetteer, Vol. 18, Part 2, pp. 
287, 291, 300, 301, 304 and 305, and Part 3) ‘PP. 353 and 357. 


Arthur Cohen, K. C, and A. M. Dunne, (E. M. Konstam, 
with them), for the respondent: The question involved 
in this’ case is of “very great importance to the Bombay 
Government. If the contention of the appellants were 
upheld, it would mean that the Government must 
prove, whenever the question arises in respect of any 
plot of land in a cantonment that the Government 
paid compensation, in respect of it. It would be almost 
impossible to do that after this length of time, It must be 
presumed, though the respondent cannot ‘prove the title, 
that the land in question has the common character of the 
surrounding land, which is held on licenses by the occupiers, 
There is nothing on record to suggest that this plot of land 
had a house built on it, when the original cantonment was 
laid out in 1819. Itis clear that a large proportion of the 
land required for the cantonment was agricultural land. A 
large number of important documents were lost ina fire 
that took place at the Collector’s office. That accounts for 
the meagreness -of evidence.in this case. Reference was 
made tq 


The Indian Evidence Act (I of 1872), section 114 (c); Taylor on 
Evidence, section 147, p. 147 ; Arnold on Insurance, p. 885, 


Maharaja Koonwar Baboo Nitrasur Singh v. Baboo Nund Lall 
Singh, [1860] 8 M. I. A., 199, at p. 220. i 


It is submitted that the Court here may presume that an 
official act, like the payment of compensation, was done in 
this case, and that Beyts, the vendor, sold under the docu- 
ment, as it is evident on the face of it, only what he can sell, 
that is the bungalow, The general rate at which a building 
was sold was five years’ purchase of the annual rent, The 
evidence shows that the price paid to Beyts was only five 
years rent. It is submitted that Beyts was a licensee and that 
the appellants are in the same position, 


CIVIL. 


a 


IQII. 


Kaikhusru 
Aderji 
Ghaswala 

V, 
Secretary 
of State. 


CIVIL 


IQII. 


Kaikhusru 
, Aderji 
Ghaswala 
Y 
Secretary 
of State. 


Lora Robson. 


1224 PRIVY COUNCIL. [A L. J. R: 


Up to 1834 the Bombay Presidency was governed by 
Regulations made by the Governor in Council. Bombay 
Regulation III of 1826, section 21, provided that private 
property was not to be included in the limits of cantonments, 
That Regulation was repealed by the Bombay Regulation 
XXII of 1827, which, however, did not come into force until 
September, 1827. The limits of the Poona Cantonment were 
fixed in March, 1827, and the Regulation ‘then in force was 
the Regulation III of 1826. Bombay Regulation XXII of 
1827, section 21, also prohibits the inclusion of private land, 
within the limits of cantonments. It is submitted that the 
Government must be presumed to be the owners of the land ; 
unless the appellants can prove that they have the fee. There 
is no evidence to show that they are the owners in fee and they 
must, therefore, be presumed to be the licensees. Reference 
was made to 

The East India Company Act, 1872 (13 Geo. III, C. 63) ; The Govern- 


~ ment of India Act, 1833 (3 and 4 Will IV. C. 8s), Sections 5, 7 and 9; the 


Government of India, by Ibert, (2nd ed.) p. 42, and Jameson’s Canton- 

ment Code, 1850, Rules 12 and 145 and Appendix No. 1, Arts. 129, 139, 

141, 145, 146, 147 and 148. c P 
DeGruyther, K. C, in reply, further referred to the 


Cantonment Code, 1899, section 266, and the Bombay Regu- 


lation III of 1826, repealed by the Bombay Regulation XXIT 
of 1827. l 

The judgment of their Lordships was delivered by 

LorD RoprsoN.—In form this is an appeal from an inter- 
locutory order of the High Court of Bombay, dated the 12th 
February, 1908, which directed the re-hearing of an appeal 
from a judgment and decree of the District Judge of Poona, 
dated the 22nd October, 1904, in favour of the appellants, but 
by an order of His late Majesty in Council it is in effect an 
appeal on the merits of the suit from a judgment of the High 
Court, dated the 29th July, 1907. 

The action was brought by the respondent to eject the 
appellants from premises known as No.9, Arsenal Road 
(formerly known as 23, Staff Lines) within the limits of the 
Poona Cantonment. 


© 


It was claimed on behalf of the Government of Bombay 
that the land belonged to them and was only held by the 
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appellants on military or cantonment tenure, which entitled 
the Government to resume it at their pleasure, subject to 
compensation for buildings which the tenants might have 
erected thereon. The appellants, on the other hand, claimed 
the-land as their private property, and while admitting that 
they were subject to military jurisdiction in the shape of 
properly authorised cantonment regulations, and to the Go- 
vernment right of appropriation, contended that they were 
entitled to compensation, on a basis of private ownership, and 
not as mere licensees, 


The title of the appellants began with a document, dated 
the 27th August, 1864, whereby one I. C. V. Beyts, a Purser 
in the Indian Navy, certified that for the consideration therein 
mentioned he “handed over to Dorabjee Pestonjee, Esq., all 
claim he had to the house, out-houses, and premises, generally 
marked 23, Staff Lines, Poona Cantonment.” This document 
is endorsed as “sanctioned” by the Brigadier-General 
Commanding. Its wording appears on the whole to be more 
consistent with the contention of the Government that the 
interest of the tenant was that of a licensee of the land with 
a right to the buildings than with the private ownership in fee 
alleged by the appellants. The appellants, however, assert 
that the predecessors in title of Beyts were in fact owners of 
the land at the. time the cantonment was established, and 
that nothing had. since happened to vest the title in the 
Government, In support of this they produce a map of the 
cantonment, dated the 8th Februafy, 1828, though possibly 
made in 1826, in which they show a house standing on the 
premises they identify with No. 9, Arsenal Road. They can 
say nothing as to the tenure on which that Jand was then 
held, nor by whom it had been granted, and can only ask the 
Court to infer that the plot was one of the private properties 
which they say existed there before the cantonment was 
formed. But, if that inference be not sustainable, then they 
contend that they are in actual possession of the land, and 
that the onus is on the respondent of rebutting the presump- 


tion of ownership .in fee attaching to the possession of land - 


whether in a cantonment or elsewhere. 


`~ ~The Poona Cantonment dates from-the year 1817,.and 
was formed-after the-defeat of the Peshwa at the Battle of 
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Kirkee. [n exercise of the right of conquest the military 
authorities at that time marked off a considerable area of 
land, about 5 square miles (which was cultivated or capable 
of cultivation only to a very slight extent), for the occupa- 
tion and convenience of the troops. They soon set about to 
frame regulations for the appropriation and control of this 
area. Up to 1834 the Presidency of Bombay was governed 
by regulations made by the Governor in Council, and the 
first regulations affecting this cantonment appear to be those 
issued in 1819. By Bombay Regulation 1 of 1819, section 
4, itis provided that the limits of the cantonments at which 
any corps or considerable detachment may be quartered 
shall be fixed by the Commanding Officer in concert with 
the Zillah Magistrate or Criminal Judge, and directing 
those authorities to report thereon to the Governor in 
Council. On the 14th September, 1820, the Governor in 
Council directs the Commander-in-Chief to issue instructions 
carrying into immediate effect the provisions of Regulation 
I of 1819. 


The precise delimitation of the Poona Cantonment was 
accordingly then commenced, and the correspondence during 
the years immediately ensuing (particularly a letter, dated 
the 24th September, 1822, from the Collector to the Com- 
missioner) shows that the military authorities were making 
arrangements and agreements with the owners of the lands 
belonging to Poona such as would indemnify them for the 
loss they sustained by being deprived of taeir rights of 
occupancy. Onthe 4th May, 1823, the Commissioner, Mr. 
Chaplin, writes to the Collector to inform him that the 
whole of the land which had been sketched out as necessary 
for the cantonment by the military authorities must be 
given up, and asking for a report on any arrangements that 
might in consequence be requisite for indemnifying the 
present holders of the land. It seems reasonably clear, 
therefore, that from the first the military authorities 
were conscious, as they would scarcely help being, of the 


' inconvenience and risk of having absolute owners of land 


within the cantonment, and of the necessity for propitiating 
them by proper settlements and compensation, Even if the 
appellant established that his house was built at or before 
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DEBI DIN AND OTHERS 
versus 


KING-EMPEROR.* 


Prosecuting Lnspecior occupying a seat near magistrate—Bad practice 
— Where he shouid sit. 


The practice of the Prosecuting Inspector occupying & seat on the 
dais beside the magistrate is improper. Every magistrate should be 
jealous of the reputation of his Court, and rightly or wrongly the fact 
that the prosecutor is seated on the dais with the magistrate is almost 
certain to raise in the mind of the accused a doubt as to the impartiality 
of the court that is trying him. There isa proper place in every court 
for those persons who prosecute and defend cases. The proper place 
for the prosecuting inspector is below the dais of the court where the 
pleader for the: defence stands on an equality with him. 

CRIMINAL MISCELLANEOUS, for transfer of acase from 
the Court of Munshi Ram Ratanlal Deputy Magistrate `of 
Jaunpur, 

"W. Wallach, for the applicants. 
Gavernment. Advocate (A. E. Ryves), for the Crown. 
The following judgment was delivered by 


TUDBALL, J.—This is an application for transfer of a 
Criminal case pending in a Magistrates Court in the district 
of Jaunpur, to some other court in another district, for trial. 
The case in question is based on a complaint made by the 
opposite party, Munshi Gulab Singh, Prosecuting Inspector 
of the Jaunpur district, who has charged the applicant with 
the offence of defamation. This case arose out of another 
casé against Debi Din and others which was sent up for 
trial in the course of which an application was made to the 
District Magistrate for transfer of the case. from the court of 
the Deputy Magistrate in which it was pending. A long 
affidavit has been filed, but the contest has raged chiefly 
round paragraph 18 thereof. The other reasons for transfer 
entered in this affidavit have in my opinion no.force whatever 

-and have been fylly explained by the Magistrate. The main 
ground of the application is.that, on the 21st of April, 1911, 
ae eae - © Cy, Mis, No. 86 of I911. 
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when the case against the accused was called on, the com- 
plainant, the Prosecuting Inspector of the district, was seated 
on a chair on the dais next of the Deputy Magistrate and 
continued to keep this seat after the case was called on and 
the accused were placed in the dock. This allegation of 
fact has been clearly and distinctly denied by the Magistrate, 
by the Prosecuting Inspector, the Reader of the court, the 
Head Constable of the court and certain other persons, 
who have filed affidavits in the case. The original affidavit filed 
on Behalf of the applicants has been supported by affidavits 
filed by one Abdu] Rahman, the editor of a vernacular 
newspaper and by a pleader, Tafazzu] Husain, practising in 
the civil courts at Jaunpur. I can see no reason for accept- 
ing the affidavits on behalf of the applicants in the face of 
a clear denial by the Magistrate and those persons who have 
filed affidavits on behalf of the other side. Mr. Tafazzul 
Husain in his affidavit has not explained why he was in the 
Criminal Court on this occasion, he being a pleader who 
practises in the civil courts and not in the Magisterial courts. 
The original affidavit was one by a clerk of the Mukhtar, 
who is deeply interested in the case. I can therefore find 

no reason whatsoever to believe that the applicants will not 
have a fair and impartial trial in the court of Munshi Ram 

Ratan Lal, where the case is pending. In the course of the 

argument on behalf of the applicants it was stated at the 

bar that itis a common practice in the Magisterial courts 
for a Prosecuting Inspector .to occupy a seat on the dais at 
the Magistrate’s desk when prosecuting cases sent up by the 
police for trial. This was urged in order to show the pro- 

bability of the truth of the allegation in paragraph 18 of the 
affidavit filed by Said-ud-din. If this is correct,in my opinion, 
the sooner this practice ceases the better. Every Magis- 
trate should be jealous of the good reputation of his court ; 
and rightly or wrongly the fact that the prosecutor is seated 

on the dais with the Magistrate is almost certain to raise in 

the mind of the accused a doubt as to the impartiality of 
the court that is trying him. There is a proper place in every 
court for those persons who prosecute and defend cases. 
The proper place for the Prosecuting Inspector is below the 
dais of the court where the pleader for the defence stands on 
an equality with him. 1 trust the practice is not as common 
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as stated, In the present case I am satisfied that the com- 
- plainant, Munshi Gulab Singh, did not occupy this position. 
I would point out that directly the case was called on, an 
‘application for adjournment was made at once to enable the 
accused to file the present A ppHCANON, This application 
„is rejected, 


Applications rejected, 


NAUSHE ALI KHAN 
VEYSUS 


KING. EMPEROR. * — 
Penal Code (XLV of 1860 ), Section 379—T. hefi— Removal of goods froma 
person's custody—Larceny. 


In order to constitute larceny there must be an intention to take 
entire dominion over the property, #. ¢., the taker must intend to appropri- 
ate the property to his-own use, but-there may be theft- without an inten- 
tion to deprive the owner of the property permanently. l 

Hence, where a person snatched away some books from a boy as he 
came out of school and told him that they would be returned when he 
came to his house, 4e/d, that the offence of theft had been committed. 


CRIMINAL REVISION against í the order of Pandit Pitambar 
Joshi, Officiating Additional Sessions Judge of Moradabad. 

R. K. Sorabji, for the applicant. 

Assistant Government Advocate (R, Matcomson), for the 
Crown. oo 

The following judgment was delivered -by 

CHAMIER, J.—This isan application for revision of an 
order of the Additional Sessions Judge of Moradabad, confirm- 
ing an order of a Magistrate: of the first class whereby the 
applicant was convicted of an offence under section 379, Indian 
Penal Code, and sentenced to pay a fine. 

The facts found are that the applicant snatched -some 
books from a.boy as he was coming out of school and told the 

boy that he would return the books if he © came to his house, 

| è Cr, Rev. No, 365 of 191, 
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Both the Judge and the Magistrate have found that the object 
of the applicant was to get the boy into his house and commit 
an unnatural offence upon him. 


The question for decision is whether the applicant com- 
mitted theft. There seems no doubt that on the facts stated 
the applicant could not be ‘convicted of larceny under the 
common law. I mention this because my attention has been 
called to an old English-case in which on facts, not unlike 
those of the present case, the accused was acquitted. In that 
case the prisoner took from a house in the night a young 
girl's bonnet and some other articles of her dress and carried 
them to a bay-mowvwwhere he had twice had connection with 
her. The jury thought that he took them in order that the 
girl might again go to the mow, and he might have another 
opportunity of soliciting her to repeat the connection, It 
was held that the prisoner had not committed larceny. R. 
v. Dickinson (1). In order to constitute larceny there must 
.be an intention to take entire dominion over the property, i e., 
the taker must intend to appropriate the property to his own 
use. 

Under the Indian Penal Code “ whoever intending to take 
dishonestly any movable property out of the possession of 
any person without that person’s. consent moves that property 
in order to such taking is said to commit theft.” The question 


-is whether the applicant took the books ‘ dishonestly ’——all the 


other ingredients of theft are present. “Dishonestly ’ is thus de- 
fined in section 24, Indian Penal Code, ‘ whoever does anything 
‘with the intention of causing wrongful gain to one’ person or 
wrongful loss to another, is said to do that thing dishonestly,’ 
In section 23 wrongful gain and wrongful loss are defined 
thus:— Wrongful gain is the gain by unlawful means of 
property to which the person gaining it is not legally entitled ; 
and wrongful loss is tbe loss by unlawful means of property 
to which the person losing it is legally entitled” It has’ been 


‘ held in several cases that theft may be committed even where 


there isno intention to deprive the owner of the property 

permanently. A familiar instance is that of a person who 

seizes the property of another in order to compel that other 

to pay a sum of money to which the former has no‘claim 
© -(1) R. and R, 420," 
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(Prosonno Kumar Patra v. doy Sant (1). There is a differ- CRIMINAL. 
ence of opinion as to whether it is theft to take the property ae, 


IQII, 
of .another in order to compel payment of a just debt. Q.-Z. rene a 
a sine l 
v. Agha Muhammed Yusuf (7), but it has never been suggested Khan 
that there can be no theft unless thereis an intention to de- es 
i King-Emperor 
prive the owner of the property permanently, In the present — 


case there was ‘wrongful gain’ to the applicant and ‘wrongful Chamier, J. 
loss’ to the school-boy within the definition of those terms in 
the Code, I must, therefore, hold that the applicant took the 
books dishonestly and that he was rightly convicted of theft 
under section 379, Indian Penal Code. This application is 
dismissed. | 
| Application dismissed, 
(2) [1895] I. L. R., 22 Cal., 669. (2) [1896] L L. R. 18 All, 88. 


SARDARA AND OTHERS 


CRIMINAL 
VErSUS =. 
. IQII. 
KING-EMPEROR.* —— 
October, 20. 


Criminal Procedure Oode (Act V of 1895), section 423—A Dpeal in anes 
Criminal case—Power of Appellate Court— Altering finding of -CHAMIER, J. 
acquittal into one of conviction, i 


The Appellate Court can, under section 423 of the Criminal Proce- 
dure Code, in an appeal from a conviction, alter the finding of the lower 


court, and find the appellant guilty of an offence of which he was acquita 
ted by that court. l ` 


Q.-E. v. Faban-ulla, 1. L. R., 23 Cal; 975, followed. 


CRIMINAL REVISION against the order of W, J. D. Bur- 
kitt, Esq., Sessions Judge of Saharanpur, 


C. Dillon, for the applicants. 


. R, Malcomson (Assistant; Government Advocate), for the 


---'‘Crown. 


The following judgment was delivered by 

CHAMIER, J.—Hargu obtained.a warrant from a Magis- Chamier, J. 
trate under section 100 .of the Code of Criminal Procedure 
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for the production of a woman named Daulatia, who was said 
to be in illegal confinement. The Sub-Inspector, some con- 
stables and the chaukidar went to get the warrant executed. 
The appellants, Wazira and Sardara, refused to allow the 
police to search the house in which the woman was said to 
be concealed. Ultimately she was brought to the door, but 
they declined to give her up to the police, Later Sardara, 
Wazira and others made an attack upon H argu and Mula. 
There was also an attack of some kind on the police, The first 
court framed a chargeaigainst all the accused under ‘sections 
147/225 and 353, Indian Penal Code. In the result it sentenced 
six of them including Sardara and Wazira, to three months’ 
rigorous imprisonment under section 147/2 25, and convicted 
Wazira and Sardara under section 353 I.P.C. also, and senten- 
ced each of them to three months’ rigorous imprisonment.. 
On appeal the Sessions Judge modified the ord er of the Ma- 
gistrate, It is not quite clear what he intend ed to do, but 
I think he intended to confirm the conviction of Wazira and 
Sardara under section 353, I. P, C., on account of their attack 
on the police and rescue of Daulatia and to convict all six 
appellants under section 353 J. P, C., instead o f under section 
147/225, on account of their conduct before Daulatia was 
arrested. On the facts found it seems to me that all six 
were rightly convicted under section 353, I. P. C, ` It is con- 
tended that the order of the Sessions Judge convicting under 
section 353, I. P. C., those whom the Magistrate had declined 
to convict of that offence was illegal as it was not open to 
the Sessions Judge to convert an acquittal into a c onviction, 
This point was considered in the case of Queen-Empress v, 
Jaban-ullak (4), The High Court held that an Appellate 
Court could under section 423 of the Code of Criminal Proces 
dure in an appeal from -a conviction under one of several 
sections of the Penal Code mentioned in the charge-sheet 
alter the finding of the lower court and find the appellant 
guilty of an offence of which he had been acquitted by that 
court. This ruling is in accordance with the common prace 
tice of these provinces. Accused persons are often charged 
with having committed several offences and the Magistrate 
convicts them of one offence only, on appeal the Sessions 


(1) [1896] L L. R, 33 Cal, 975. 
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Court takes a different view and convicts the accused of one CRIMINAL. 
of the offences of which the Magistrate has declined to con- | 


ve , I . 
vict thé accused. Very little violence was used in this case. — 
I think I may properly reduce the sentences passed on the gala 


applicants to two months’ rigorous imprisonment each. The King-Emperor. 
sentences upon Wazira and Sardara will be concurrent, In Chamier, J. 
other respects I dismiss this application. The applicants 
_ must surrender to their bail to undergo the remaining portion 
of their sentences. ee ge 
| Application dismissed. 


‘MAMRAJ AND ANOTHER CIVIL 
VErSUS IQII, 
r os 

BRIJ LAL AND OTHERS.” . October, 30. 





Provincial Insolvency Act (III of 1907), Local, section 16—Insolvency Of eran 
defendant—Recetver a party—Procedure—English precedents when to Husarn, J. 
be referred to. — CHAMIER, J. 
When the sole defendant to a suit for the recovery of a debt is 

adjudicated an insolvent, the proper course is to stay the suit and leave 

the plaintiff to prove his debt in the insolvency proceedings. 
Barter v. Dubeux and Cos L. Ra, 7 Q. B. Diy 413; followed. 
Where there is an action against two defendants and one becomes a 


- bankrupt, it being-a claim against both, the one who does not become 


bankrupt cannot, be made liable unless the action goes on, and the trustee 
in bankruptcy may be made a party. Judgmentis not given against the 
trustee that he pay out of the estate, but judgment being against the 
other defendant; the plaintiff is at liberty to prove in the bankruptcy the 
amount of the claim established; and there the trustee’ is a party because 
it is necessary both as against the bankrupt’s estate and the other defen. | 
dant that the action should go on. . . 

Many of the provisions of the Indian Insolvent Act including section 
16 are taken from the English Bankruptcy Act, and where the provisions 
correspond, the decisions of the English courts may properly be referred 
to as guides to the construction of the Indian Act. 

A decree under Order XXXIV., Rule 6, is plainly a remedy within 
the meaning of section 16 of the Indian Insolvency Act. 

EL FA. No. 78 of 1911. 


Chamter, J. 
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EXECUTION FIRST APPEAL against the decree of Pandit 

Mohanlal Hukku, Subordinate Judge of Cawnpore. 
Judgment-debtor’s appeal. 


The facts of the case are briefly these :— 


The appellant, Mamraj, was declared an insolvent on the 


| 29th of July, 1908. Before the commencement, however, of. 


the insolvency proceedings, the respondents instituted a suit 
against the appellants and obtained a decree for sale on a 
mortgage on the 13th of February, 1909, and an order absolute 
for sale on the 8th of May, 1909. The mortgaged property 
was sold, but it failed to satisfy the debt. On the 1oth of 
December, 1910, an application was made under Order 34, Rule 
6,C.P.C. It was resisted on the ground that the appellant 
Mamraj having been declared an insolvent, no decree under 
the said Order 34, Rule 6, could be passed against him. The 
Subordinate Judge, however, overruled the objection and gave 
the respondent a decree. 


Govind Prasad, for the appellants, contended that the 
appellant Mamraj having been declared an insolvent, he could 
not be made personally liable. He relied on section 16 (2) and 
(5) and section 31 (1) and (6) of Act III of 1907 (Local). 


If execution proceedings are taken out against an insolvent, 
the object of Legislature would be defeated. The court below 
had no power to passa decree under Order 34, Rule 6, C. P. C. 
after Mamraj had been declared an insolvent. 


Girdhari Lal Agarwala (with him Gulsart Lad), for the 
respondent, submitted that there was nothing in the.provisions 
of the Insolvency Act to prevent a court from passing a decree 
under Order 34, Rule 6, Civil Procedure Code, when, as a matter 
of fact, the suit for sale on the mortgage was instituted prior 
to the commencement of insolvency proceedings, 


Govind Prasad, in reply. 


The following judgments were delivered. 


CHAMIER, J.—The respondents who held a mortgage of 
certain property from the appellant, Mamraj, brought a suit 
upon the mortgage against Mamraj and his son, Hanuman 
Das, and obtained a decree for sale which was made absolute ` 
on May 8th, 190g, The mortgaged property was sold but 
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the time the cantonment was formed, there is still, under 
the circumstances of the case, a strong probability that he was 
duly compensated along with other proprietors for the 
change in his position as owner to that of licensee. This 
probability is rendered stronger as the history of the Can- 
tonment proceeds, 


Bombay Regulation III of 1826, section 21, provides that 
the limits of cantonments shall be subject to the approval 
therein mentioned, and adds “in which limits private property 
isnot to be included.” Bombay Regulation XXII of 1827, 
section 21, is to the same effect, 


On the 29th September, 1827, a Government proclamation 
was issued for the information of the Poona district, notifying 
that the cantonment boundaries were fixed, prohibiting 
cultivation within that area, and warning all persons that 
the produce of such cultivation would be subject to appro- 
priation without compensation. 


It is unnecessary to go in “detail through the numer- 
ous succeeding regulations which show how. strictly the 
military authorities asserted their proprietary rights. They 
are summarised in Aitchison’s Cantonment Code of 1836, and 
in Jameson’s Cantonment Code of 1850, and they make it 
clear that, though permission to occupy ground was frequent- 
ly given, especially for the building of officers’ houses or 
bungalows, such permission carried with it no sort of proprie- 
tary right, and the buildings were liable to ex-propriation at a 
price to be fixed by the authorities. The permission of the 
Commanding Officer was necessary even for the sale or letting 
of this house thus built. 


In this state of things it is impossible to say that mere 
possession or occupation of the bungalow on this site affords 
any presumption whatever that he or his predecessors in title 
- were owners in fee. The presumption is all the other’ way, 
and that adverse presiimption is strengthened when the history 
of the site comes to be examined. It has been traced to the 
year 1843, when it was occupied by an army surgeon. It 
afterwards came into the hands of a contractor, Nundram 
Sundarji, and in 1860 he is found petitioning the Commander- 
in-Chief against a proposal by the military authorities | to 

164 


CIVIL. 


eee 


1QTI. 





Kaikhusru 
Aderji 
Ghaswala . 
CZA 
Secretary 
of State, 





Lord Robson. 


CIVIL 
IQII. 

Kaikhusru 

Aderji 
Ghaswala 

Y. 
Secretary 
of State. 


—— 


Lord Robson. 


1228 PRIVY COUNCIL. (Av L. J. R. 


remove his bungalow along with others for various reasons, 
which illustrated the limited and precarious character of his 
tenure. Again, in 1882, Adarji Dorabji applied for permission 
to build a fowl shed on the site, and duly obtained the 
sanction of the Commander-in-Chief. These circumstances 
tend to show that the appellants? predecessors in title did 
not regard the property as differing in its tenure and terms 
from other property in the cantonment, 


Their Lordships are of opinion that the appellants are 
mere licensees, and that the land in question has been lawfully 
resumed by the Government, and they will therefore humbly 


advise His Majesty that this appeal should be dismissed 
with costs. . 


T. L. Wilson & Co, Solicitors for the appellants. 


. Solicitor, India Office, Solicitor for the respondent. 


T M. P. Appeal dismissed. 
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GANGA SINGH AND ANOTHER oe: 
ò VELSUS TIEN 
BANWARI LAL AND OTHERS.®* Jus 19. 
Transfer of Property Act (IV of 1882), sections 88, 59—oint decree for ria 7 


sale Application for order absolute by some of the decree-holders— 
How far competent— Code of Civil Procedure (Act V of 1908), Oraer 
XNN/V—General Clauses Act (X of 1597), section ó. 


A decree for sale under the provisions of section 88, Transfer of 

Property Act, was passed jointly in favour uf B and A. B died before 

« any order absolute for sale was passed. On 30th April, 1909, the sous of 

B made an application for order absolute under section 89, Transfer of 
Property Act. Æ was not made a party to it. 


Held, that the application was competent, inasmuch as the sons of 

B being joint decree-holders with K were entitled to apply for an order 

for sale (whether or not such order be in fact a final decree), their right 

-to do so being inherent in the decree uuder section 88, Transfer of 

Property Act. The subsequent repeal of the section could not “affect 
any right acquired or liability incurred ” thereunder. 


SECOND APPEAL from a decree of Austin Kendall, Esq., 
s 
District Judge of Cawnpore, confirming a decree of Pandit 
Mohan Lal, Subordinate Judge. 


The facts were briefly these :—On 3oth April, 1906, 
Bhagwan Das and Musammat Kaunsilla jointly obtained, 
under section 88 of the Transfer of Property Act, a decree 
for sale upon a mortgage. After the decree Bhagwan Das 
died, His heirs applied in the execution department on 
30th April, 1909, for a decree absolute under section 89 of 
the Transfer of Property Act. It was stated in the applica- 
tion that as Musammat Kaunsilla did not join in it the 
decree absolute might be prepared in such manner as to 
safe-guard her interests in accordance with Order 21, Rule 15. 
The judgment-debtors objected, znter alta, that the heirs of 
Bhagwan Das alone could not apply for a decree absolute. 
Musammat Kaunsilla did not appear to contest the applica- 
tion.- Both the lower courts granted the application. The 
judgment-debtors filed a second appeal. 

E, S, A. No, 69 of 1910. 
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Pearey Lal Banerji (for S. C. Banerji), for the ap- 
pellants :—The application for a decree absolute was made 
after the New Civil Procedure Code had come into operation. 
The question is, whether the application would be governed 
by the new or by the old law. Under the old law an appli- 
cation for an “order” absolute under section 89 of the 
Transfer of Property Act would be an application in execu- 
tion: and, therefore, it could be made by some only of the 
decree-holders under the provisions of section 231 of the old 
Code. But the new Code, Order 34, Rule s, speaks of a 
“decree” absolute and not an “order” absolute. That is 
the final decree in a mortgage suit now and the suit termi- 
nates not on the passing of a decree ssi but of the decree 
absolute. Therefore, under the new Code an application 
for a decree absolute is. an application in the suit itself and 
not in execution of a decree; and such an application can- 
not be made by some of the plaintiffs but must be made by 
all of them; for, Order 21, Rule 15, applies only to applica- 
tions in execution, The right to obtain a decree absolute 
is not denied ; but the question is in what way will the plain- 
tifs proceed to obtain it. So that, it is a question of pro- 
cedure alone and not of a substantive right. Accordingly, 
the application will be governed by the law of procedure 
in force at the time when it is made, namely, the new Code. 
The ruling in the analogous case of 

Kounstila v. Fshrt Singh, [1g10] 7 A. L. J. R., 420, 
only decided that where substantive rights had been acquired 
under the old Code, they could not be taken away by the 
new Code. In the present case the question is purely one 
of procedure, in which no one has a vested right. 

Fateh Chand v. Muhammad Bakhsh, [1894] 1. L. R, 16 All, 259, at 

p. 264., F. D. i 

[PIGGOTT, J.—But a decree absolute under Order 34, Rule 
s, can be applied for only where the preliminary decree has 
been passed under Order 34, Rule 4. In the present case the 
preliminary decree was passed before the enactment of the 
new Code, and not under Order 34, Rule 4 How can the new 
Code, therefore, apply to the application in question ?] 

I am supported by the decision in 


E. S. A. No. 49 of 1909, decided on 11th May, 1910, 
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+93 


in which, too, the decree nisi was before the new Code, and 
the application for decree absolute was made after the Code 
came into operation. The principle of the ruling in 
Bastruddin Mandal v. Sonaulla Mandal, [1910] 15 C. W. N., 102, 
is also in my favour. 
The case of 
Gajraj Lal v. Ramdin Lal, [1910] 7 A. L. J. R., 1070, 
is distinguishable. 


Guisari Lal, for the respondents :—The applicants applied 
that the order absolute be framed and that the name of the 
Musammat might also be entered therein. It was. not an 
application for a decree absolute in their own favour alone. 
It is open to some of the decree-holders to apply for framing 
of decree absolute in the name of all. The judgment-debtors 
suffer no loss whatever, as the decree absolute has been 
rightly framed in the usual form. It may be said that the 
substantive right of some of the decree-holders to obtain 
an order absolute without joining the others cannot be 
affected by the change, if any, in thé new law. The new 
law, however, thakes no material change. 


Pearey Lal Banerji, replied. 
The judgment of the Court was delivered by 


PIGGOTT, J.—In this case a conditional decree for sale 
under the provisions of section 88 of the Transfer of Property 
Act (Act IV of 1882) was passed in favour of one Bhagwan 
Das, and his sister-in-law, Musammat Kaunsilla jointly ; the 
time fixed for payment under the said decree expired on 
October 30th, 1906. Bhagwan Das died before any order 
absolute for sale was passed. On April 30th, 1909, Banwari 
Lal and another, sons of Bhagwan Das, presented the appli- 
cation out of which the present appeal has arisen. They 
‘ask for “a decree absolute under section 89 of Act IV of 
1882,” after issue of notice both to the judgment-debtors 
and to the joint decree-holder, Musammat Kaunsilla. With 


reference to the latter they state that she had declined to. 


join in the application, and they accordingly pray the court 
to pass such orders as it may deem necessary for protecting 
her interests, in accordance with the provisions of Order 
XXI, Rule 15 of the Code of Civil Procedure. Now the said 


CIVIL. 
IQII. 
Ganga Singh 

v 


Banwari Lal. 


Piggott d. 


IQII. 
Ganga Singh 
v. 
Banwari Lal, 


Piggott, J, 


1232 HIGH COURT. (A. L.JeR. 


Code (Act V of 1908) had come into force on the first day 
of January, 1909, and by section 156 of the said Code, 
sections 85 to go inclusive, of the Transfer of Property Act 
(Act IV of 1882) are repealed. 


It was therefore impossible for the Court to give Bhag- 
wan Das and his brother “ a decree absolute under section 
89 of the Transfer of Property Act,” so that the application 
of April 30th, 1909, was certainly irregular in form. This 
point, however, was never taken by the judgment~debtors. 
They put in a petition of objection contesting the application 
on various grounds ; but they never took the point that the 
matter was not one in respect of which an application in 
execution could be made, and the case is now before us as 
an “ Execution Second Appeal.” The joint decree-holder, ` 
Musammat Kaunsilla, has put in no appearance, the case has 
been contested by the -judgment-debtors only, and it is they 
who are now appellants before this Court. Of the various 
points raised by them in their petition of objection most 
have been concluded against them by the findings of the 
lower appellate court, and are not now before us. The 
memorandum of appeal to this Court contains three para- 
graphs, but the second and third are merely arguments 
in support of the plea taken in the first. This runs as fol- 
lows :— 

“ Because the court below has erred in holding that one 
out of two plaintifts in a mortgage suit is entitled to obtain 
a decree absolute for sale.” 


As put before us in argument this plea involves three 
propositions of law :— 


(i) That the holder of a decree for sale passed under the 
provisions of. section 88 of the Transfer of Property Act (Act 
LV of 1882), who had not yet obtained an order absolute for 
sale under section 89 of the said Act at the time when both 
sections were repealed by the passing of the new Code of 
Civil Procedure (Act V of 1908), cannot execute his decree 
without first obtaining a “final decree” in the suit itself 
under the provisions of Order 34, Rule 5 of the said Code. 


(ii) That an application for such final decree is not a 
proceeding in execution, so that the provisions of Order 


a 


VOL. VIIL) HIGH COURT. 1233 


XXI Rule 15 of the Civil Procedure Code, have no bearing 


on such application, 


(iti) That, by reason of the use of the words “on appli- 
cation made in that behalf by the plaintiff” in order XXXIV, 
Rule 5, aforesaid, the application referred to must necessarily 
fail unless presented by all the persons who appeared as 
plaintiffs in the suit. l 


The first of these propositions is open to argument ; but 
we are not satisfied that it is necessary for us either to affirm 
or to deny it in order to dispose of the present appeal. The 
new Code of Civil Procedure simply repeals sections 85 to go 
ofthe Transfer of Property Act, and does not contain any 
provision to the effect that any decree passed under section 
88 shall have the effect of (or shall be deemed to be) a “ pre- 
liminary decree” under Order XXXIV, Rule 4. The open- 
ing words of Order XXXIV, Rule 5, refer to“ the amount 
declared due as aforesaid,” te, in a preliminary decree 
passed under preceding rule. It seems probable that the 
legislature did not contemplate the particular case of the 
holder of a decree under section 88 of the Transfer of Pro- 
perty Act who had not yet obtained an order absolute for 
sale under section 89 of the same Act when the new Civil 


É Procedure Code came into force. That the decree is not 


abrogated by the repealing clause in the new: Code is obvious 
enough ; the case is covered by the provisions of section 6 
of the General Clauses Act (Act X of 1897). The repeal of 
section 89 of the Trarsfer of Property Act does not in itself 
dispose of the question ; a decree under section 88 of the 
same Act directs that “in default of the defendant paying 
as therein mentioned, the mortgaged property or a sufficient 
part thereof be sold,” and the question is whether a court 
has or has not power to pass an order directing sale to take 
place in execution of the said decree even though section 89 
has disappeared from the statute-book. 


An order for sale of some sort or kind there must be. 
The question whether such an order is nothing more than an 
order in execution, or whether it must necessarily take the 
form and have the effect of a“ Final decree “under Order 
XXXIV, Rule 5 of the Code of Civil Procedure, does not really 


` rise in the present case. The order for sale actually passed 
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asone in favour of all the decree-holders (including Musam- 
mat Kaunsilla) and is in the form prescribed for orders under 
section 89 of the Transfer of Property Act ; it is not open to 
objection on the ground of any defect or informality even 
‘fit be held that a“ Final Decree “under Order XXXIV, 
Rule 5 of the present Civil Procedure Code, was what was 
really required. On the pleadings in this case it is not really 
open to the judgment-debtors to contend that the order for 
sale, whatever might be its form or its legal effect when 
considered from other points of view, could be passed other- 
wise than in execution of the original decree under section 
88 of the Transfer of Property Act, and upon an application 
to execute that decree. Their own petition of objection 
presented to the first court on May, 22nd, 1909 only raises 
the point with which we are now dealing in the form of a ` 
plea that “the sons of Bhagwan Das alone are not competent 
to take out execution of the whole of the decree,” 


Moreover, we are of opinion that in any case the sons 
of Bhagwan Das, as joint decree-holders, were entitled under 
the circumstances of this case to apply for an order for sale 
(whether or not such order be in fact a “ Final decree” under 
Order XXXIV Rule 5 of Act V of 1908) in favour of 
themselves and of Musammat Kaunsilla. Their right to do 
so was inherent in the decree obtained by them under section 
88 of the Transfer of Property Act. The subsequent repeal 
of that section could not “affect any right acquired or liability 
incurred ” thereunder, wide section 6 of the General Clauses 
Act (Act X of 1897). Under that decree as passed, any one 
of the joint decree-holders could apply ta the court for an 
order absolute for sale subject to such orders as the court 
might see fit to pass to safeguard the rights of the other 
decree-holders. We see no reason for holding that this right 
has been taken away by subsequent legislation ; it is not 
a question of procedure, but ofa right inherent in the decree. 


For these reasons we hold that this appeal fails, and we 
dismiss it accordingly with costs. 


B K. M. Appeal dismissed. 
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the proceeds of the sale were not sufficient to satisfy the 
decree. After the institution of the suit but before the decree 
was passed, Mamraj was adjudicated an insolvent and a 
Receiver was appointed. The respondents applied for a 
decree for the balance still due to them making the Receiver 
a party to the proceedings. The application was resisted on 
the ground that as the respondents had enforced their security 
and recovered a certain amount they could: claim nothing 
more. This objection was overruled. Hence this appeal, 


The objection is obviously not sustainable as regards 
the appellant, Hanuman Das, for he has not been adjudicated 
an insolvent, and the respondents are clearly entitled to 
continue their suit against him. The respondents as secured 
creditors were entitled under section 31 of the Provincial 
Insolvency Act to realize their security as they did and to 
prove for the balance of their claim. The question is whether 
the respondents are entitled to continue their suit against 


Mamraj and obtain a decree against him under Order 34, Rule © 


6. Section 16 of the Insolvency Act provides that on the 
making of an order of adjudication no creditor to whom the 
insolvent is indebted in respect of any debt provable under 
the Act shall, during the pendency of the insolvency proceed- 
ings, have any remedy against the property or person of the 
insolvent in respect of the debt or commence any suit or 
other legal proceeding except with the leave of the court and 
on such terms as the court may impose. When the sole 
defendant to a suit for the recovery of a debt is adjudicated 
an insolvent, it séems clear that the proper course is to stay 
the suit and leave the plaintiff to prove his debt in the insol- 
vency proceedings. This has been held to be the proper 
course in England (See Barter v. Dubeux and Co. (1), In the 
same case it was pointed out that where there is an action 
against two defendants and one becomes bankrupt, it being 
a claim against both, of course the one who does not become 
bankrupt, cannot be made liable unless the action goes on, and 
such a case is governed by a rule corresponding to Order 22, 
Rule 10, and the trustee in bankruptcy may be madea party. 
Judgment is not given against the trustee or that he pay out 
of the estate, but judgment being against the other defendant, 
(1) L. Ra 7 Q. B. D., 413. 
166 
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the plaintiff is at liberty to prove in the bankruptcy, the 
amount of the claim established, and there the trustee isa 
party because it is necessary both as against the bankrupt’s 
estate and the other defendant that the action should go on. 
Many of the provisions of the Indian Insolvent Act, includ- 
ing section 16, are taken from the English Bankruptcy Act, 
and where the provisions correspond, the decisions of the 
English courts may properly be referred to as guides to the 
construction of the Indian Act. The respondent's application 
under Order 34, Rule 6, wasa continuation of their suit for the 
recovery of the mortgage money. A decree under Order 34, 
Rule 6, is plainly a remedy within the meaning of section 16 of 
the Insolvency Act, therefore the respondents are not entitled 
to obtain such a decree against the appellant Mamraj. I 
would, therefore, allow this appeal in part and set aside the 
decree of the court below sofar as it affects the appellant 
Mamraj or his property or the Receiver and leave the respon- 
dents to prove their claim in the Insolvency proceedings 
against the estate of Mamraj. The decree of the court below 
should stand as against Hanuman Das but not so as to make 
him personally liable for the amount, I would, make no 
order as regards the costs of this Court. 


KARAMAT HUSAIN, J.—I agree. 


By THE CouRT—The order of the Court is that the decree 
of the court below is set aside so far as it affects Mamraj or 
his property or the. Receiver. The respondents are left to 
prove their claim in the Insolvency proceedings against the 
estate of Mamraj. The decree of the court below stands as 
against Hanuman Das, but he will not be personally liable 
for the amount decreed. We make no order as regards the 
costs of this Court. 


TaN, Decree modified, 
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BISHAMBHAR NATH 
VETSUS 
BHOLA AND OTHERS.* 

Agra Tenancy Act (II of r901), section 194—Lambardar—fosition of— 
Suit by lambardar against co-sharers for excess of profits from 
sir and khud kasht in possession of Jatter—maintainability of. 

A lambardar is not an agent appointed by the co-sharers to act on 
behalf of them all, Hence, a suit brought by a /asbardar to recover 
profits due to him and the other co-sharers from some of the co-sharers 
holding sir and Aiud kast lands in excess of their proper shares, is not 
warranted by section 194, Agra Tenancy Act. 

APPEAL from an order of H. W. Lyle, Esq., District 
Judge of Agra, remanding the case on appeal from a decree 
of B, Ram Parshad, Assistant Collector, first class, of Muttra. 


Suit for arrears of profits, 


The facts were briefly these:—The plaintiff was Zanz- 
bardar and the defendants were co-sharers of a certain village. 
The defendants held szr and hud kastin excess of their share; 
z €, the income from these lands was greater than their 
share of profits. The plaintiff, as /ambardar, sued for the 
excess due to himself as a co-sharer as well as for that 
due to the other co-sharers. The Assistant Collector gave 
a decree for the whole sum. The District Judge, on appeal, 
held that the dambardar, as such, was not entitled to recover 
the excess due to the other co-sharers, and remanded the suit. 
His judgment was as follows :— 


This is a suit for profits. The lower court decreed the 
suit for a certain sum. The defendants appeal. In my 
opinion the learned Assistant Collector’s judgment as well 
as the suit itself is based on misconception and confusion 
of ideas. I shall, so far as I can, endeavour to make the posi- 
tion clear, The plaintiff-respondent is /ambardar of the 
village. The defendants-appellants are co-sharers. It is 
stated that the defendants hold sir and kAud hasht in excess 
of the share, in other words that the income which they draw 
from this str and kud kasht, is more than the whole of-the 
profits to which they are entitled. Now I-do not think 

° F, A. F. O. No. 56 of 1911. 
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there can be any doubt that the plaintiffas a co-sharer can 
sue for his share for.that excess if any. 

But he goes further than this, he sues as embardar for the 
excess due to other co-shares as well as to himself. The posi- 


- tion he takesup is that as /ambardar he is bound to distri- 


bute to each co-sharer the proper amount of profits, and that 
ifany co-sharer therefore has drawn more profits than he is 
entitled to do, the /amdardar is bound to recover tne excess 
from him and distribute it to the co-sharers who are entitled to 
it. In my opinion this is an extension of the rights and liabi- 
lities of a lambardar which is not warranted by law. The 
ordinary functions of a /amdardar are to collect the rents and 
to distribute the amounts so collected among the co-sharers in 
proportion tothe share ofeach. Besides the rent so collected 
he is also liable for any such sums as with due ease and 
diligence he ought to have collected. 


But in some villages asin the present case land is held by 
co-sharers as sir or Ahud kashi the estimated income from this 
land is set off against this share of the profits, but the Zamdardar 
does not collect that income from them and add it to the 
total amount for distribution. The amount is not recoverable 
by the /ambardar and he could not realize it if he would, 
Now where a co-sharer holds sîr and khud kashi which gives 
him an income in excess of his share of the profits the 
fambardar cannot be held liable to the other co-sharers for this 
excess. He is not bound nor indeed can he recover this 
amount in order to re-distribute it in proper proportion. Take 
a simple instance, A, B, C, are co-sharers in equal shares of a 
village. A is dambardar, C holds sir which brings him in an 
estimated income of Rs, 200, the rent of the land is let to 
tenant for Rs. 100. This amount is collected by A as damzbardar. 
Now itis clear that B can sue A for his 4rd share of the 
Rs, 100 which A hascollected in his capacity of dambardar. 
It is equally clear that C has got Rs. 100 in excess of his 
proper share and that both A and B are entitled to recovet 
34rd of this, but A cannot sue C for the two-third share 
of Rs. 100 due to Band himself with a view to distribut- 
ing it among other three co-sharers in proper proportions, 
As lambardar he is entitled to collect rents from tenants 
and to sue for these, if necessary, but what is due from 


fo = 
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C is not rent, and A could not recover it from him, When 
a co-sharer has realized an income in excess of his share 
of the profits, there is no section which enables a /ambardar 
to recover the balance from him with a view to re-distribut- 
ing it again among the whole body of co-sharers in propor- 
tions. It follows from this that no co-sharer can hold a 
lambardar responsible for income which another co-sharer 
draws in excess of his share from sir or khud kasht land. 

The present plaintiff can sue as a co-sharer for his share 
in the excess income if any, drawn by the defendants for 
their sir Riud kashé land that such suit isin no way concern- 
ed with his position as damdbardar. The introduction of the 
status of /ambardar only raises confusion, for the appellant 
wishes to set off certain rents due from tenants which he Says 
the plaintiff as /ambardar ought to have collected. This 
would be practically to allow costs which would bedue ina 
suit under section 164 to be set off against costs claimed under 
section 165, a procedure which is certainly not contemplated 
by the Tenancy Act. I do not say that the plaintiff might 
not sue all the co-sharers for a complete account, and that 
in that case all the amounts due to and by him might not 
be gone into, but that cannot certainly be due in a suit 


. against one individual co-sharer, The lower court’s deci- 


sion was based on a preliminary point in regard to which that 
decision has been set aside. I must remand the case for 
decision on the merits. I hold that as the suit is now proved, 
the plaintiffcan only sue as a co-sharer for the amount of 
his own share, all other points are open, and it will also be 
open to the lower court to allow the plaint to be amended and 
to add parties should it think fit. 


The plaintiff appealed. 
Ley Bahadur Sapru, for the appellant:—The./ambardar 


is responsible for the payment of the revenue and for the 


distribution of profits among the co-sharers, He can, there- 
fore, sue for recovery of the: excess profits realised by a 
co-sharer, for the purpose of distributing the excess among 
the other co-sharers, Having regard to section 194 of the 
Agra Tenancy Act the amdardar must be treated as the agent 


Of all the co-sharers and can sue on their behalf, as he pur- 


ports to do in this case. The clause “unless they Have 
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appointed an agent to act on behalf of them all” in section 
194 (1) takes this case out of the ruling in 


Udai Ram and another v. Ghulam Husain, [1880] (2) Legal Remem- 
brancer, High Court Series, p. 10. 


The /ambardar is the person who is authorized to represent 
them all. 
(Knox, J.—But he is not appointed by the co-sharers, ] 


The position which he actually occupies is that of their 
agent. The appointment may be inferred from the course of 


- conduct; and he must be deemed to have been appointed to 


act for them all. 
S. K. Dar, for the respondents, was not called upon. 
The judgment of the Court was delivered by 


Knox, J—The suit out of which this appeal arises 
is a suit brought by one Babu Bishambhar Nath who 
represents himself as /awtbardar of an entire mahal and 
is the owner of one half of it. He sues the defendants for 
profits, and his allegation is that the defendants hold land szr 
and khud kasht in excess of what they are entitled to with 
reference to the shares owned by them. The Revenue Court of 
first instance gave the plaintiff a decree as prayed for. On 
appeal, the District Judge held that the plaintiff could only 
sue as a co-sharer for the amount of his own share and could 
not sue for profits due to other co-sharers, He therefore set 
aside. the decree of the court of first instance and remanded 
the suit for further trial. In appeal before us it is contended 
that the view taken by the learned Judge is in error and that 
the plaintiff as /ambardar can maintain the suit to recover his 
share and the shares of other co-sharers out of excess money 
realized by the defendants, and this contention is said to be 
based upon the words contained in section 194 of the Local 
Act No. II of rg01: Itis urged before us that the /amdbardar 
must be deemed to be an agent appointed by the co-sharers 
to act on behalf of them all. We know of no authority 
derived from either statute or custom which confers sucha 
power upon the /amébardar, and we do not think that the words 
contained in section 194 can be strained into holding this 
meaning. The appeal is dismissed with costs. 

B. K, M, Appeal dismissed, 
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GUR PRASAD GIR 
Versus 
KING-EMPEROR.* 
Railways Aci (IX of 1590), section 125—Cattle left in charge of heeper— 
Permitting them to stray ona Ratlway—Liability of owner. 

The owner of cattle which have been allowed to stray upon a railway 
in consequence of the negligence of their keeper is not liable to punish- 
ment. Queen-Empress v. Andi, I. L. R, 18 Mad, 228, followed. 

CRIMINAL REFERENCE ‘made by J. H. Cuming, Esq., 
Sessions Judge of Jaunpur. 


Referring order. 

In this case the applicant has been fined Rs. 5, under 
section 125 (1) of the Railway Act, asthe owner of certain 
cattle which strayed on the Railway line at Barasathi in this 
district. Referring to the case of Queen-Empress v, Andi (') 
which has been cited by the learned pleader for the applicant, 
the learned Magistrate says that “it is not proved to his satis- 
faction that the applicant (who was not present when the 
trespass took place) had, as a matter of fact, appointed a 
person in charge of the cattle, and that it was due to the 
negligence of that person that the cattle did stray.” On the 
evidence I think that the learned Magistrate had really no 
alternative but to be satisfied of both those matters, Musai, 
who was convicted and sentenced along with him, corroborates 
applicant’s assertion that he is his cow-herd, and that he 
was appointed by him to look after the cattle; and, further, 
Musai admits negligence in having idly suffered another 
person to guard the cattle instead of looking after them 
himself. There is no evidence to rebut these assertions of the 
two accused, which are clearly true. The case consequently is 
on all fours with the case of Queen-Ewipress v. Andi, and 
there is no ground for making the owner of the cattle liable. 

I would, therefore, report the case to the Hon’ble High 
Court with the recommendation that the conviction and 
sentence be set aside, and the fine, if paid, be refunded. The 


* Cr, Ref No. 575 of r911. 
(1) [1894] I. L. R, 18 Mad, 228, 
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record will first be laid before the learned Magistrate, for any 
remarks which he may wish to submit. 
- Magistrate's Explanation. 

As I have remarked in my judgment the Railways Act seems 
to make the owner of cattle trespassing on the railway responsi- 
ble for the offence unless he can show that he has taken all 
reasonable care and precaution to prevent the trespass, The 
appointment of a person to guard the cattle will not, in my opi- 
nion, relieve the owner of the responsibility unless it is proved 
that it was due to the negligence of that person that the cattle 
did stray, The absence of the owner from the place where 
trespass takes place is immaterial. 

In the present case the petitioner, Gur Prasad Gir, states 
“that his cow-herd, Musai, was in charge of the cattle, but no 
evidence has been produced by him to support his allegation. 
In fact he refused to summon or examine any witnesses on 
his behalf. The assertion of Musai; who was convicted and 
sentenced along with the petitioner, though corroborating that 
of the applicant; Gur Prasad Gir, cannot be treated as evi- . 
dence” in his favour. The evidence for the prosecution clearly 
shows that on the day of occurrence, there was no person to 
look after the cattle. I think the burden of proving that the 
trespass took place owing to the negligence of Musai who is 
alleged to be the applicant’s cow-herd'lay on the applicant, 
The bare assertions of the two accused, uncorroborated as 
they are by independent evidence, are not, in my Opinion; 
sufficient to exonerate him from the liability. 

The following judgment was delivered by 

CHAMIER, J.—Gur Prasad Gir was convicted under section 
125 of the Railways Act. On the evidence, there seems no 
doubt, that he had placed his co-accused Musai in charge of 
his cattle and that it was due to the negligence of Musai that 
the cattle strayed on the Railway. Following the decision of the 
Madras Court, reported in Queen Emperor v. Andi (1), I hold 
that Gur Prasad Gir should not have been convicted. I set aside 
his convicton and direct that the fine, if paid by him, be re- 
funded. 


Conviction set aside. 
(1) [1894] I. L. R., 18 Mad, 228, 
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INDAR SEN SINGH 
Versus 
HARPAL SINGH.* 


Hindu Law—Mitakshara—Impartible Property — Succession by survivor- 
shifb—Simple money decree against predecessor— Whether property 
tn the hands of successor assets. 


Where ancestral property is impartible and is held by a single 

member of the family, all the members of the family must be deemed 

to be joint in estate and the rule of succession to the property is the same 

` as that which governs the case of partible property, so that a junior mem- 

ber of the family, Who gets maintenance from the person holding the 

impartible estate, succeeds upon his death to the estate by right of sur- 
vivorship, 


Whatever may be the powers of alienation of the holder of an imparti- 
ble estate, the succession to it is governed not by the rule which applies 
to separate property but by the rule of survivorship. Therefore, the 
person who succeeds to the estate does not do so as the heir or Tegal 
representative of his predecessor and cannot be said to hold his assets. 


flarpal Singh v. Bishan Singh, 6 A. L. J. R., 753, followed. Raja of 
Kalahasti v. Achigadu, 1. L. R, 30 Mad, 454, and Zamindar of Karvet- 
nagar v. Trustee of Tirumalai, I. L. R., 32 Mad ı 429, dissented from. 


FIRST APPEAL from a decree of Babu Keshab Deo, 
Subordinate Judge of Jaunpur. 


The material facts appear from the judgment. 

The question was whether an impartible estate passed 
to the next heir by right of survivorship or it was an asset 
of the last owners, in the hands of the successor. 


W. K. Porter (B. E. O'Conor with Ghulam Mujtaba), 
for the appellant. . 


The court below has erred in treating the property in 
dispute as joint family property. Succession went as in case 
of a joint Hindu family, but only so far as the ascertaining 
of the heir was concerned. It did not imply a right of survi- 
vorship. The property must be deemed to be assets in the 
hands of the present holder, 
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[BANERJI, J., referred to 
Jogendra Bhupati v. Nitya Nand, [1891] I. L. R., 18 Cal., 151, 
Harpal Singh'v. Lekhraj Kuar, [1908] I. L. R, 30 All., 406 | 
[Sundar Lal, for the respondent, drew their lordship’s atten- 
tion to 
Harpal Singh v. Bishan Singh, [1909] 6 A. L. J. R, 753-4 
That case may be distinguished. There the court assumed 
the family to be joint, and there was an attachment during 
the life of Lekhraj Kuar. 


[RICHARDS, C. J.—What, upon your contention, would be 
the test for ascertaining who out of a number of persons 
might be entitled was the heir ?] ` 

The eldest would get it. Succession would be subject to 
that qualification. 

Doorga Singh v. Doorga Konwari, [1879] I. L. R, 4 Cal., 190. 

Kamakshi Ammal v. Chakrapany Chettiar, [1907] I. L. R, 30 Mad, 
452. 

Zamindar of Karvetnagar v Trustee of Tirumalat, [1909] I. L. R., 32 
Mad., 429. 

The doctrine was applied simply to ascertain the heir. 
The idea was to keep women out. If there were a right of 
survivorship, it would mean that a person would acquire an 
interest in the property at birth, but there was no spes 
successionis. The case in 32 Mad. was a strong case. A joint 
property carried with ita right to partition and a disability 
as to alienation, neither element was present in an impartible 
estate. 


[RICHARDS, C. J. referred to 
Sirtaj Kuari v. Deoraj Kuari, [1888] I. L. Rọ, 10 All, 2 2. | 

Sundar Lal (Satish Chandra Banerji with him), for the 
respondent. 

The estate is a joint estate, in which each person as he 
is born, acquires an interest; only the mode of enjoyment 
is different. One man keeps the bulk of the estate and the 
others only get maintenance. The estate is joint under the 
muitakshara law, only the shares are different. The Privy 
Council have laid down that such an estate is not the separate 
estate of the Raja. Ordinary law of partible estate applies with 
such variations as may have sprung up owing to custom. 
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~ The incidents of inheritance are the same. 


[ RICHARDS, C. J.—Is not that inconsistent with the case 
of Sirtaj Kuari in 10 All. ?] 


The Privy Council have only given the holder the right to 
alienate, in other respects the incidents are the same as those 
of a joint family property. In 

Doorga Prasad Singh v. Doorga Konwari,[1879} I. L. R, 4 Cal, 
190, 
all that they held was that an impartible estate was impressed 
with the character of a joint family property, only it carried 
a right of alienation with it. 


Raja Rup Singh v. Rani Baisni and another, [1885] 1.L.R. 7 All, 
p. 10. 


Again no succession certificate was necessary in case 


of an impartible estate, because it was a case of survivor- 
ship. 


Estate passed to us by survivorship and was rot the last 
-holder’s assets in our hand. : 


W. KE. Porter, in reply 
The judgment of the Court was delivered by 


BANERJI, J.—The suit out of which this appeal has arisen 
relates to fifteen villages appertaining to the Singramau 
estate situated in the district of Jaunpur, which is admittedly 
an impartible estate held by a single person who succeeds 
to it according to the rule of primogeniture. Before the estate 
came to the plaintiff ‘to this suit it was held by Rai Randhir 
Singh who died in 1895, leaving his widow, Thakurain Sonao 
Kunwar, in whose favour he had made a will before his death. 
His nephew, Sheopal Singh, who was his nearest male relative 
at the time of his death, brought a suit against Sonao Kunwar 
_for possession of the estate. The suit was compromised and 
a decree was passed in accordance with the compromise, 
Sheopal Singh, died on the 27th of July, 1899, and Thakurain 
Sonao Kunwar, who survived him, died on the 20th of June, 
1904. Thereupon Thakurain Lekhraj Kunwar, the widow of 
Sheopal Singh, brought a suit against the present plaintiff, 
Thakur Harpal Singh and others, for possession of the estate, 
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She obtained a decrée from the court of first instance on the 
24th of February, 1906, but that decree was set aside by this 
Court on the 29th of May, 1908. The judgment of this Court 
is reported in I. L. R, 30 All, 207. An appeal from the 
decree of this Court is, we understand, now pending in the 
Privy Council, ` 

One Dilray Kunwar obtained a money decree against 
Sheopal Singh on the 6th’ of January, 1897, and she made 
infructuous attempts to execute it. After the death of ` Sheo- 
pal Singh her legal representatives (she being dead) made an 
application for execution of the decree on the 4th of Sep- 


_ tember, 1906, against Thakurani Lekhraj Kunwar, his widow, 


and on the 24th of March, 1997, caused the fifteen villages now 
in dispute to be attached. As the property was ancestral, the 
decree was transferred to the Collector for execution. That 
officer granted a lease of it to the defendant-appellant on the 
14th of March, 1908, for a term of four years. Meanwhile, 
Thakur Harpal Singh obtained his decree from this Court 
on the 29th of May, 1908, as stated above, but in spite of his 
protests the Collector delivered possession of fifteen villages 
to the defendant lessee on the 3rd of September, 1908. There- 
upon the suit out of which this appeal has arisen, was insti- 
tuted by the plaintiff, Thakur Harpal Singh, for a declaration 
of his right to the fifteea villages and for possession of those 
villages by avoidance of the lease granted to the defendant. 


The plaintiff asserts that a> the estate is impartible, it 
must be deemed to be joint family property, although it was 
to be held for the time being by one of the members of the 
family ; that although in the previous litigation it was held 
that it vested in Sheopal Singh, he had no absolute interest 
in it; that upon his death it passed to the plaintiff by right 
of survivorship, and that it is not liable to attachment in execu- 
tion of a decree obtained against him in his personal capacity. 
The plaintiff also urges that as he was not made a party to 
the proceedings relating to the execution of the said decree, 
the lease granted to the defendant is not binding on him. 

The defendant-appellant, on the other hand, contends 
that the property in suit must be considered to be the assets 
of Sheopal Singh; that it was therefore liable to attachment 
and the lease granted to the defendant is valid; and that as 
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the term of the lease has not yet expired, the plaintiff is not 
entitled to obtain possession, 


The court below has overruled these .-:contentions and 
decreed the claim, relying mainly on the decision of this Court 
in Harpal Singh v. Bishun Singh (1). In that case another 
creditor of Sheopal Singh, who held a money decree against 
him applied, after his death, for execution of the decree 
against the present plaintiff Harpal Singh. It was held by 
us that Harpal Singh succeeded to ‘the estate by right of sur- 
vivorship and not as heir or legal representative of Sheopal 
Singh holding his assets and that the estate in the hands. 
of Harpal Singh could not be proceeded against by the 
creditor of Sheopal Singh-as his assets, 


The. learned counsel for the appellant, whilst admitting 
that this ruling is fatal to his appeal, has asked us to recon- 
sider it in the light of the judgments of the Madras High 
Court in Raja of Kalahasti v. Achigauu (*) and Zamindar of 
Karvetnagar v. The Trustee of Tirumalai (3) which undoubt- 
edly support his contention. After carefully considering these 
rulings and the decisions of their Lordships of the Privy 
Council on the* point we see no’reason to alter the opinion 
we expressed in arpa Singh v. Bishun Singh, referred to 
above, 


In Katama Natchiar v. Raja of Shivagunga (4) their Lord- 
ships of the Privy Council, referring to an impartible estate 
capable of enjoyment by only one member of the family at 
a time, held that “the rule of succession to it is that of the 
general Hindu law prevalent in that part of India with, such 
qualifications only as flow from the impartible character of 
the subject. ~ Hence, if -the zamindar,- at the time of his 
death, and his nephews were members of an undivided Hindu 
family, one of the nephews was entitled to ‘succeed to it.” 


They accordingly applied the rule of survivorship in declar- . 


ing who was the next heir to the estate. Following this 
ruling their Lordships held, in Doorga Prasad Singh v. Doorga 
Kunwar (5), that “the impartibility of the property does not 
destroy its nature as joint family property, or render: it the 

(1) [1909] 6 A. I. J. R., 753. (3) [1908] I. L. R, 32 Mad., 429 


(2) [1905]-1. L. R, 30 Mad., 454. (4) [1863] 9 Mad., I: A. 530, - 
(5) [1879] L L. R., 4 Cal, 190, 
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separate estate of the last holder so as to destroy the right of 
another member of the joint family to succeed to it upon his 
death in preference to those who would be his heirs if the 
property were separate.” To the same effect is the ruling of 
their Lordships in Raja Rup Singh v. Rant Baisni (1) where 
they held that “impartible ancestral estate is not, merely by 
reason ofits being impartible, the separate estate of the single 
member of the undivided family on whom it devolves.” fn 
the case of Stree Rajah Yanumula Venkayamali v. Stree Rajah 
Yanumula (7), Sir JAMES COLVILE, in delivering the judgment 
of their Lordships said that “the mere impartibility of the 
estate is not sufficient to make the succession to it follow the 
course of succession of separate estate.” It is unnecessary 
to quote other decisions of their Lordships. The result of 
these decisions is that where ancestral property is impartible 
and is held by a single member of the family, all the members 
of the family must be deemed to be joint in estate, and the 
rule of succession to the property is the same as that which 
governs the case of partible property, so that a junior member 
of the family who gets maintenance from the person holding 
the impartible estate succeeds to the estate by right of 
survivorship. 


It is said that this rule was departed from in the case of 
Sartaj Kuar v. Deoraj Kuar ($) in’ which it was held that 
the holder of an estate impartible by custom and descending 
by primogeniture is competent, in the absence of a custom as 
to inalienability, co make a gift of a part of the estate. This 
power was extended in the Pithapur case (4) to a will 
made by the holder ofan impartible estate. The contention of 
the learned Counsel for the appellant is, and this seems to 
be the opinion of the learned Judges of the Madras High 
Court- who decided the later cases referred to in earlier 
part of this judgment, that the logical result of the decisions 
of their Lordships of the Privy Council in the two cases 
mentioned above is that the estate in the hands of the 
holder of it is separate estate. Even if it be assumed that this ` 
is so, it is manifest from the judgments of their Lordships 
that they left untouched the question of succession to the 


()E  JLLR,7 Al, 1. (2)[ 113 Moo, I. A., 333. 
(3) [ ] I. L. R., 10 All, 272. (4) [ ] I. L R, 22 Mad., 383, 
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estate. In both the cases their Lordships only considered the 
question of the alienability of the estate. In Sartaj Kueri v. 
Deoraj Kueri the suit was brought by the son of the Raja 
who was in possession of the estate to set aside a gift made 
by him in favour of his junior wife. [twas held that there 
is no such co-parcenary in an estate impartible by custom as, 
under the law of the Mitakshara governing the descent of 
ordinary property attaches to a son on his birth. Sir RICHARD 
CoucH who | delivered the judgment of their Lordships, 
observed (p. 286), “Though an impartible estate may be for 
some purposes spoken of as joint family property the co-par- 
cenary in it, which under the Mitakshara Law is created by 
birth does not exist.” Their Lordships were considering the 
power of a son to question an alienation by his father of part 
of the impartible estate aad they held that he had no such 
power. “The reason ” they say, “for the restraint upon aliena- 
tion under the law of the Mitakshara, is inconsistent with the 
custom of impartibility and succession according to primoge- 
niture. The inability of the father to make an alienation 
arises from the proprietary right of the sons.” And they held 
that the property in the fraternal or ancestral estate acquired 
by birth under the Mitakshara Law is, in their Lordship’s opi- 
nion, so connected with the right to a partition that it does 
not exist where there is no right to it.” Holding this view, 
they observed that, “as by custom the eldest son succeeds to 
the whole estate on the death of his father, it is difficult to 
reconcile this mode of succession with the rights of a joint 
family, and to hold that there is a joint ownership which is a 
restraint upon, alienation.” As we have said above, the 
sole question which their Lordships considered in that 
case was the question of the alienability of the estate, 
„and they held that there was no such joint ownership as 
would be a restraint upon alienation. They did not hold 
that the property is the separate absolute property of the 
holder of it and that the succession to it is to be regulated 
by the rule relating to the descent of separate property. 
. In the case mentioned above, Sartaj Kuari v. Deoraj Kuari, 

this Court held that the property must be regarded as joint 
family property governed by the rules of the law of the 
Mitakshara save, so far as the family custom or usage super- 
seded these rules, Itis difficult to see what objection could 
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be taken to this view of the position having regard to the 
presumption of Hindu law and the decided cases. This 
Court considered that the custom prevailing in the family 
did not authorise an alienation of the kind complained 
of by the plaintiff in the suit, which was admittedly in 
contravention of the rules of Hindu law. It was no doubt 
a necessary incident tothe custom proved that the junior 
members of the family could not claim partition, and their 
Lordships considered that it followed that they could not 


- challenge an alienation made by the guddrnashin, and this 


seems to have been the ground of their decision. We do 
not, however, think that they decided or intended to decide 
that the view taken by this Court, vss., that the property 
was joint family property subject to the necessary incidents 


of the prevailing custom, was incorrect. ; 


As held in previous cases the property would devolve 
on the person who would have been entitled tu succeed, if 
it were partible property, and this rule was not, as it seems to 
us, abrogated. Fn the case of Jogendro Bhupati v. Nityanand 
Man Singh (*), which was decided after the decision of Sartaj 
Kuer’s case and in which that’ case was cited, in the argument 
their Lordships observed, “The fact of the Raj being impartible 
does not affect the rule of succession. In considering who is 
to succeed on the death of the Raja, the rules which govern 
the succession to a partible estate are to be looked at, and 
therefore the question in this case is what would be the right 
of succession supposing instead of being an impartible estate 
it were a partible one.” Holding this view their Lordships 
applied the rule of survivorship. It is noticeable that the 
judgment in this case also was delivered by Sir RICHARD 
COUCH, and he referred to the decision of their Lordships in 
the Shiva Ganga case. There can be no doubt, upon the 
authorities, that whatever may be the powers of alienation 
of the holder of an impartible estate the succession: to it is 
governed, not by the rule which applies to separate -property, 
but by the rule of survivorship, Therefore the person who 
succeeds to the estate, does not do so asthe heir or legal 
representative of his predecessor and cannot be said to hold 
his assets. 


(1) [1890] 1. L. R., 18 Cal., i51. 


{F 
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~ This was the view we held in the case of Harpal Singh v, 
Bishan Singh(!), and for the reason stated above we adhere 
to that view. It is in consonance with the ruling of the 
Calcutta High Court in Xali Krishna Sarkar v. Raghunath 
Deb(3), and with that of the Madras High Court in Macklappa 
Chettiar v. Chinmayasami Nandiar(*) decided by MOORE 
and SHANKARAN NAIR, JJ., with which we are in ful] accord, 
and we are unable, with great respect to agree with the 
later decisions of that court. The property in dispute having 
passed to the plaintiff, Harpal Singh, by right of survivorship 


“and not as heir or legal representative of Sheopal Singh, 
cannot be regarded as the assets of the latter and was not liable. 


to attachment in execution of the decree obtained against him 
by Dilraj Kuer. The lease held by the defendant-appellant 
is therefore void as against the plaintiff, and the appellant is 
not entitled to continue in possession by virtue of it. 


We are further of opinion in concurrence with the court 
below, that the aforesaid lease is not binding on the plaintiff, 
inasmuch as he was not a party to the execution proceedings, 
in which it was granted by the Collector. According to the 
decision of this Court in the suit between Thakurain Lekhraj 
Kuer and Harpal Singh to which we have already referred, 
the latter was entitled to the Singramau estate after the death 
of Sheopal Singh. Therefore, if the decree-holder wished to 
proceed against any part of that estate, she ought to have 
made the plaintiff, Harpal Singh, a party to the execution 
proceedings. As those proceedings were held against Tha- 
kurain Lekhraj- Kuer, the widow of Sheopal Singh, who has been 
declared to have no interest in the estate, they are not binding 
on the plaintiff. According to the principle of the ruling of 
the Privy Council in Malikarjun v. Narhari (*) the lease 
granted in those proceedings, is voidable as against the plaintiff 
and he is entitled to avoid it, as he seeks to do, in this suit. 

For these reasons we are of opinion that the decree of the 
court below is right. We accordingly dismiss the appeal 
with costs. 


S. M. A ppeal dismissed, 


(1) [1909] 6.A. L. J. R., 753: 

(2) [1903] I. L. R., 31 Cal., 224. 
(3} [1906] I. L. R., 29 Mad., 459. 
(4) [1900] I. L. R., 25 Bom., 337- 
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SIDHESHWAR'GHOSE 
VETSUS 
KING-EMPEROR.* 
Companies Act (VI of 1882), section 74¢—Complaint against Direotor for 
Yailure to file accounts—/urtsaiction of Magistrate. 

A Magistrate has jurisdiction to entertain a complaint under section 
74 of the Companies Act against a Director of a company for a failure 
to comply with the provisions of that section and for misappropriation 
of money or falsification of accourits, but ordinarily a Magistrate ought 
to be chary of proceeding except after reference to the Registrar or on 
the complaint of responsible persons. 

CRIMINAL REVISION against the order of J. N. G. Johnson, 
Esq., Magistrate, First Class, of Allahabad. 


"C. Dillon, (with him Balram Chandra Mukerji), for the 
applicant. 

R. Malcomson (Assistant Government Advocaie), for the ` 
Crown. : 

The following judgment was delivered by 


CHAMIER, J.—In this case one Karali Charan Banerji, 
who describes himself as one of the directors of the Allahabad 
Engineering Company, Limited, presented a petition to the 
Joint Magistrate of Allahabad, stating that one Sidheshwar 
Ghose was the Chief Director of the Company, that under 
the Articles of Association it was the duty of Sidheshwar 
Ghose to keep certain accounts, that the complainant has dis- 
covered that Sidheshwar: Ghose, who had been entrusted 
with keeping accounts, had kept none, and that he had failed 
to produce any, though called upon for more than once to do 
so, and at the end of the petition the complainant stated that 
he believed. that Sidheshwar Ghose had misappropriated 
money belonging to the Company and that he was busy mak- 
ing up false accounts and that no account or balance-sheet 
had been submitted to the Registrar of the Joint Stock Com- 
pany as required by section 74 of the Indian Companies Act. 
The complainant prayed that a search warrant might be 

€ Cr. Rev, No. 540 0f 1911. | 
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issued at once, the books of the Company seized and an enquiry 
made by the court. I take it that the object of the com- 
plainant was two-fold; first, to get Sidheshwar Ghose fined 
under section 74 of the Indian Companies Act for not having 
filed accounts with the Registrar, and, secondly, to get the 
Magistrate to examine the Company’s books and, if possible, 
to make out from them a case of misappropriation or falsifica- 
‘ion of accounts against Sidheshwar Ghose, The Magistrate 
took the statement of the complainant and then issued a 
search-warrant, Under the warrant a number of books and 
accounts were produced and marked. At that stage Sidhesh- 
war Ghose applied to this Court in revision contending that 
Magistrate had no jurisdiction to entertain the complaint or 
issue a search-warrant. It seems to me quite clear that the 
Magistrate had jurisdiction to entertain the complaint that 
Sidheshwar Ghose had failed to comply with section 74 of 
the Indian Companies Act and the Magistrate had certainly 
jurisdiction to entertain a complaint of misappropriation of 
money or falsification of accounts against Sidheshwar Ghose, 
Whether the Magistrate ought in the circumstances to have 
taken action or not is another matter. It goes without saying 
that a Magistrate will not inflict a fine in every case in which 
it can be shown that the accounts specified in section 74 have 
_not been filed with the Registrar by the date specified in the 
Act, and ordinarily I should say a Magistrate would be chary 
of proceeding on @ complaint of this kind except after re- 
ference to the Registrar or on the complaint of responsible 
persons. As for the complaint of misappropriation and falsi- 
fication of accounts, it was extremely vague, and the Magis- 
trate could not be expected to hunt through the accounts 
and to see whether a case could be made out against 
Sidheshwar Ghose. The complaint, however, bas yet to be 
disposed of. The Magistrate has jurisdiction. This appli- 
cation is premature and with these remarks. I dismiss it, 
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AHMAD KHAN 
VErSHUS 
KING-EMPEROR. $ 


Public Gambling Act (Act III of 1867), section 13—Mere game of skili— 
Game of chance. 


A game which consists of throwipg a ring over a pinis agame of 
chance and not a mere game of skill, and is consequently punishable 
under section 13 of the Public Gambling Act. 


Hari Sinch v. King-Emperor, 6C. L. J. R , 708, distinguished. 


CRIMINAL REVISION against the order of Austin Kendall, 
Esq., Sessions Judge of Cawnpore. 


C. Ross Alston, for the applicant. 

R. Walcomson (Assistant Government cldvocate), for the 
Crown. 

The facts are fully set out in the order, of the Sessions 
Judge, which was as follows :— 

Ahmad Khan has been convicted under section 13 of the 
Gambling Act and sentenced to pay a fine of Rs. 15. He 
has filed this application in revision on the ground that the 
game which he played was a game of skill. 


The accused played what is known as the ring game at 
Gajner fair. He has a number of papers which prove that 
he used to apply for permission to the authorities to play 
this game; he has two such orders from some Tahsildar 
granting permission for the game to be played, and saying 
that this is a game of skill. He also possesses an order of the 
Joint Magistrate to the effect that if this is not a gambling, 
permission is granted. He urges that he has been allowed 
to play this game for some years without interference. In 
Calcutta Law Journal, 1907, page 708, the Calcutta High 
Court have delivered a judgment dealing with an exactly 
similar case. After describing the game at some length they 
decided that it was a game of skill. This Court is not bound 


* Cr. Rey. No, 509 of IIL 
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to follow that judgment, and it is to be remarked that they 
have based their decision on a mistaken appreciation of what 
the game is. 


A table about 11 feet long, 314 feet broad, and about 3% 
feet high is used ; on this is stretched a red braize cloth. At 
intervals round the three sides of it there are tall brass pegs 
and at regular intervals over the whole surface of the table 
are fixed no fewer than 321 coins, there being five rupees, 
four eight-anna pieces, ten four-anna pieces, 168 two-anna 
pieces and 134 one-anna pieces. Cups, clocks and other such 
articles are seattered at intervals over the table. Four feet 
away from this table a barrier, 4 feet 6 inches high, is fixed 
into the ground. A competitor buys small brass curtain 
tings at a pice each, and the game is that he may lean over 
the barrier and throw these rings upon the table, if they go 
over a brass peg or if they encircle a coin he wins a prize. 
The rings are very light and are made of round wire about 
¥% inch in thickness. With a great deal of practice it is 
possible that a certain small amount of skill might be attained 
but practically itis a game of mere chance, and certainly, 
as presented to a number of holiday-making peasents, a 
simple game of chance and nothing else. Section 13 does 
not contemplate relaxation of the law in favour of agame 
in which a certain amount of skill is attainable ; the law is 
relaxed if the game is one, not of skill, but of mere skill ; and 
I have no hesitation in deciding that this is not a game of 
mere skill. The application is therefore rejected. 


It must be noted with reference to the permission which 
the applicant professes to have obtained from various officials, 
that the Magistrate’s order was not simply a bare permission 
to him to play but simply ran that if it were not a gambling 
“game it might be played. The Tahsildar’s permission no 
doubt was direct, but I fail to understand under what law 
the Tahsildar was empowered to grant such permission, nor 
could the fact that such permission had been obtained absolve 
the accused from consequences of his act if, as a matter of fact, 
the game which he played was not a game of mere skill. 
With reference to the last paragraph, I direct that a copy of 
-this order bé sent to the District Magistrate for information, 
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The case coming on before a single Judge, he referred it 
to a Division Bench. 


CHAMIER, J.—The applicant has been convicted under 
section 13 of the Public Gambling Act, 1867, of having 
played a game for money in a public place. He was caught 
in the act of conducting what is known as the ring game. 
It is fully described in the judgment of the Sessions Judge 
and it seems to me the same game as that which is described 
by MITRA and FLETCHER, JJ. in the case of Hari Singh v, 
King-Entperor, decided on August 19th, tg07 (1). That case 
was decided under the Bengal Gambling Act., II of 1877, 
in section 10 of which as in section 13 of the Public 
Gambling Act, III of 1867, the expression “Game of mere 
skill” ts used. The learned Judges of the Calcutta High 
Court said, “It seems to us that although there is an ele- 
ment of chance in throwing a ring over the pin the chief ele- 
ment of the game is one of skill.” I am somewhat 
disposed to think that the element of ‘chance in this 
case is so strong as to make it impossible to hold that the 
game is a mere game of skill. At the same time there is no 
doubt that a considerable amount of skill might be attained 
at the game. Having regard to what seems to have taken 
place in the past with reference to this case, I am inclined 
to think that there ought not to have been an order for the 
prosecution of the applicant. In this case, however, the 
question must be decided whether the game was a mere game 
of skill or not. In view of the decision of the Calcutta High 
Court I refer this case to a bench of two Judges. 


The case coming on before a Division Bench, the judg- 
ment of the Court was delivered by 


KwNox, J.—\Ve have carefully considered the description 
given of the game which both the courts below held 
to be not a game of mere skill, The learned counsel for the 
applicant who asks us to interfere with the view taken 
by these courts, has referred us to a Calcutta ruling in Criminal 
Revision No. 771 of 1907, Hari Singh v. King-Eniperor. 
There is a material difference between the words used 
in section 10 of the Bengal Public Gambling Act and 


(1) [1907] 6 Cal. L. J., 708. i 
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section 12 of Act No. III of 1867, whichis the Act which 
governs the case now before us. Weare’by no means sure 
that the game which the Calcutta High Court Judges had 
under consideration was precisely the same as is described 
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course, only concerned with the game described by the latter, 
From the description so given we find ourselves unable to in- 
terfere. We hold that the game described by the learned 
Sessions Judge of Cawnpore is not a game of mere skill. The 
application is dismissed. 
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GAURA BIBI AND OTHERS 
| _ Versus 
GHASITIYA.* 
Civil Procedure Code (Act V of 1908), Order xvi, Rule 3, Order ix, 


Rule g4—Adjourned hearing—Plaintiffs absent—Want of instruction 
to pleader— Dismissal of swit—Remed ry. 


At an adjourned hearing of a suit, the plaintifis were not present 
and their pleader intimated to the court that he had no instructions to 
go on with the case. The suit was thereupon dismissed on the ground 
that the claim was not proved. The plaintiffs then made an application 
for restoration under Order ix, Rule 4. The Munsif dismissed the 
application and his order was affirmed by the District Judge. Upon 
revision, Ae/d that the application did not lie, the plaintiffs’ remedy being 
by way of appeal against the Munsif’s decree. 


Lalita Prasad v. Nand K tshore, 1. L. R., 22 All, 66, followed. 

CIVIL REVISION against an order of F. D, Simpson, Esq., 
District Judge of Gorakhpur, dismissing on appeal, the 
application of the petitioners for setting the dismissal of the 
plaintiffs’ suit aside, 

The facts. are as follows :— 


The. original case was posted for hearing for the sth 
August, 1910, The defendant filed her written statement 
denying the claim, The plaintiffs then, applied forthe 
amendment of the plaint. This application was allowed and 
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they were ordered to give a copy of the amended plaint to 
the defendant and the next day was fixed for the final 
hearing of the case. On the.6th August, 1910, one of the 
plaintiffs was examined and issues were framed. The 
plaintiffs then applied for postponement of the case in order 
that they may obtain and produce a certificate to collect the 
debt in suit. It was ordered that they should first prove the 
execution of the mortgage bond, the basis of their suit, and 
in case such evidence was produced; time would be given 
to produce the certificate. But on this date the plaintiffs’ 
witnesses were not present. Therefore the plaintiffs applied 
for an adjournment and the next hearing of the case was 
fixed for the 30th August, 1910. On this date the defendant 
was present but the plaintiffs were absent. Their pleader 
informed the court that he had no instruction to go on with 
the case, The suit was tried on the merits and was dismissed 
as the execution of the bond in suit was not proved. The 
Munsif remarked in his jndgment;“ As the plaintiffs have 
failed to give any evidence, I find the issue—z.¢, about the ° 
execution of the bond which was the basis of the suit—in 
the negative.” 


On the 12th September, 1910, the plaintiffs applied to 
have this order of dismissal set aside. The learned Munsif 
dismissed the application and, on appeal, the learned District 
Judge upheld this decision. 

Hence this application for revision in the High Court. 

Hartbans Sahat, for the petitioners, contended that the 
dismissal of the suit should be held to fall under Order xvii, 
Rule 2 of the Civil Procedure Code. He submitted that the 
petitioners not having been present and their pleader not 
having any instruction to go on with the case, Rule 3 of 
Order xvii-of the Code could not apply. 


He relied on :— 

Martannissa v. Ramkalpa Gorain, [1907] I. L. R. 34 Cal, 235. 

Chandramatht Ammal vy. C. S. Narayanasami Iyer, 19 Mad, 
Law Journal, p. 760. 


Iswar Saran, for the opposite party, contended that the 
Court having as a matter of fact, decided in substance as well 
as in form the suit on the materials on the record, the remedy 
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the petitioners had against this decision was to appeal 
against it. It was open to the court to dismiss the suit 
either under Rule 2 or Rule 3 of Order xvii. Assuming, that 
the order of dismissal under Rule 3 of Order xvii, was wrong, 
it cannot be argued that the court had no jurisdiction to 


` apply this rule to the case. 


- Me relied on :— 
Stara Begam-v. Tulshi Singh, [1901] I. L. R., 23 ALL, 462. 
Badam v. Nathu Singh, [1902] L L. R, 25 All, 194. 


Sri Raja Venkataramaya Apparan Bahadur v. Ammukonda Rangaya 
Nayudu, [1883] I. L. R., 7 Mad., 41. 


Lachhiian Singh v. Bhajan Singh, [1893] A. W. N. p. 84. 
Lalta Prasad v. Nand Kishore, [1899] I. L. R., 22 All., 66. 
flaribans Sahat was heard in reply. 


The judgment of the Court was delivered by 


CHAMIER, J.—This is an application for revision of an 
order of the Munsif of Gorakhpur and of an appellate order 
of the District Judge of Gorakhpur. The facts are as 
follows :—The applicants brought a suit against the respondent 
in the court of the Munsif of Gorakhpur in which summons 
was issued for final disposal of the suit for the 5th of 
August, 1910. On that date the respondent filed a written 
statement denying the claim. The applicants applied for 


‘amendment of the plaint. This was allowed, and the case 


was put off to the following day when one of the applicants 
was examined and issues were struck, The applicants then 
applied for the postponement of the case in order that they 
might obtain and produce a succession certificate, The court 
ordered them to produce their evidence first and said that 
in case the mortgage deed in suit was proved, time would be 
granted to them to produce the certificate. The applicants” 
witnesses were not in attendance. The applicants, therefore, 
asked for a postponement of the case. This was allowed and 
the case was fixed for August the 30th, I9!0. On that date 
the respondent was present, but the applicants were absent, 
Their pleader, who was present in court, said that he had no 
instructions to go on with the case, The Munsif then 
dismissed the suit. A perusal of the Munsif’s order leaves 
no doubt whatever that he intended to act under Order xvii, 
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Rule 3. He says distinctly that he di§misses the: applicants’ 
claim because the documentin suit has not been proved. 
Twelve days later the applicants prescrítdd a petition to the 
court under Order ix, Rule 4, for restoration of the case. The 
Munsif ‘held that that rule did not apply inasmuch as he 
had disposed of the case on the merits. He dismissed the 
application, and his order has been confirmed on appeal by 
the District Judge. In support of this application for revision 
it is contended that the Munsif ought to have proceeded 
under Order xvii, Rule 2, inasmuch as Order xvii, Rule 3, 
should not be resorted to where Rule 2 is applicable. We 
have been referred to a number of decisions of different 
courts on the question, the latest and most important of 
which are Mariannissa v. Ramkalpa Goran?) Nugappa 
Virlappa Yellar v. Gowdappa(*), Maharaja of Mistanagram 
v. Lingam Krishna Bhupati (3), and Chandramathi Antinal v. 
C. S. Narayana Sami Iyar and others (+). These decisions 
show that there is some conflict of opinion as, to the <circum- 
stances in which Rules 2 and 3 of Order xvii, should... be 
resorted to. We do not think it is necessary to, consider or 
decide the question. It is perfectly clear that the Munsif 
proceeded under Order xvii, Rule 3, That being so, according 
to the decision of the F ull Bench in Zalta Prasad v. Nand 
Kishore(®), the appellants’ remedy was by way of appeal 
against the decree of the Munsifas they might have proceeded. 
We hold that this application is not maintainable. It is 
accordingly dismissed with costs. 


LS. Application dismissed. 


(1) [1907] I. L, R, 34 Cal., 235. 

(2) [1905] 7 Bom, L. R., 261. 

(3) [1902] 12 M. L. J., 473. 

(4) [1909] 19 M. L. J., 760. hoes 
(5) [1899] 1. L. R., 22 AIl., 66. Ga 


` 
= 


é 
VOL. VIIL] HIGH COURT. 1269 


KING-EMPEROR 
Versus 


ABDUL WAHID KHAN.* 


Evidence, admissibility of—Taking money by deceiving—Penal Code 
(Act XLV of £860), section g15—Evidence showing accused had 
` cheated other persons—Evidence Act (I of 1872), sections 12, 75 


A person employed as a clerk in charge of the renewal of licenses for 
handcarts received Rs. 2 for each such renewal, whereas he ought to 
have taken Rs. 1-14. He was charged with cheating and evidence was 
produced showing that he had taken 2 annas in excess from persons other 
than those named in the charge, Ae/d that such evidence was inadmissible 
either under section 14, or under section 15 of the Evidence Act. 

CRIMINAL REVISION by the Local Government against 
the order of acquittal passed by F. E. Taylor, Esq., Sessions 
Judge of Bareilly. | 


R. Malcomson (Assistant Government Advocate), for the 
Crown. ° 
Muhammad Rahimat-ullah, for the applicant (accused). 


The following judgment was delivered by 


CHAMIER, J.—The accused was a clerk in the office of the 
` Municipal Board of Pilibhit, and it was his duty to deal with 
applications for renewal of licenses’ for hand-carts. He should 
have taken a license fee of Rs. 1-8-0 for each hand-cart and 
6 annas for the preparation of the fak/tz or board showing 
the number of the cart. The case for the prosecution was that 
he had demanded and received Rs. 2 from several applicants, 
and had thereby cheated each of them out of 2 annas. 


As it was not permissible to charge the accused with more 
than three such acts of cheating, the prosecution selected 
three complainants and produced evidence that each of them 
had been induced to pay two annas more than could properly 
have been demanded. The prosecution produced also evi- 
dence that the accused had cheated a number of other appli- 
cants for licenses. The accused was convicted and appealed 
to the Sessions Judgc on various grounds, one of which was 
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that he had Been prejudiced by the admission of evidence 
that he had taken two annas in excess from several persons 
other than those named in the charges framed against him. 
The Sessions Judge held that the evidence complained of 
ought not to have been admitted and he has ordered a fresh 
trial. ' 


This is an application presented under the orders of the 
Local Government -for revision of the orders of the Sessions 
Judge. On behalf of the Crown it is contended that the 
evidenċe which has been ruled out by the Sessions Judge was 
rightly admitted either under section 14 or under section 15 
of the Evidence Act. It appears to me that section 15 cannot 
possibly apply to the case. There is no question whether the 
accused’s act was accidental or intentional or done with a 
particular knowledge or intention. Mle admits and it is 
obvious that he knew what amount he was entitled to take 
from applicants for licenses. In support of the .contention 


that the evidence is admissible under section 14, Mr.. 


Malcomson relied upon the decision of the Calcutta High 
Court in Emperor v. Debendra Prosad(*), In that case the 
accused was charged with having cheated one Boodri by 
falsely representing that he was the Dewan of an estate and 
could obtain an appointment for him and thereby obtaining 
a sum of money as a pretended security deposit. The cross- 


examination foreshadowed the defence that the accused’s 


intention at the time of the representation was not dishonest. 
The court held that evidence was admissible to show that at 
or about the same time the accused had had similar trans- 
actions with other persons which taken together showed 
that the accused’s intention was dishonest and that the trans- 
action with Boodri was only one of a systematic series of 
frauds, I am unable to see how that case is any authority 
for the admission of the evidence which has been objected to 
in this case. A ruling which applies closely to the present 
case is that in Espress v. M. J. Vyapoory Aloodeliar (2), where 
accused was charged with having received a bribe on three 
specific occasions and an attempt was made to prove that he 
had received bribes from the same firm on other occasions, 
The evidence was ruled out on the ground that section 14 of 


(1) [1909] I. L. R., 36 Cal, 573. (2) [1881] I. L. R.6 Cal, 655, 
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the Evidence Act applies to cases where a particular act is 
more or less criminal or culpable according to the state of 
mind or feeling of the person who does it, not to cases where 
the question of guilt or innocence depends upon actual facts, 
and not upon the state of a man’s mind or feeling, 


In the present case the accused knew what amount he 
was entitled to take, and the only question is whether he 
represented to the three‘complainants-named in the “charge 
that they were bound to pay two annas more, and on the 
strength of that representation induced each of them to 
pay Rs. 2 instead of Rs. 1-14-0 and put the difference 
in his pocket. It appears to me that section r4 of the Evi- 
dence Act does not justify the admission of the evidence 
which has been objected to. — 


But I do not understand why the Sessions Judge order- 
ed a fresh trial. He should have disposed of the case on 
the evidence which was admissible. I would invite his 
attention to section 167 of the Evidence Act. I set aside 
the order of the Sessions Judge and direct that the appeal 
be disposed of according to law. 


Order set aside. 


CIVI1.. 
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ZAIB-UN-NISSA BIBI 
Versus 


THE MAHARAJA OF BENARES AND OTHERS.* 


RICHARDS, C J. Limitation Act (IX of 1908), section rọ— Acknowledgement by agent— 


BANERJ}, J. 


Repeal of previous A ct—Revival of right to sue. 


An acknowledgment made by an agent which would have been in- 
sufficient under Act XIV of 1859, 4e/d sufficient to give a fresh starting- 
point to limitation under Act IX of 1908, and the suit would be governed 
by the later Act. ` 


Mohesh Laly. Busunt Kamaree, I. L. R., 6 Cal., 349, followed. 

Ralmani Bibi v. Hulas Kuar, I. L, R., 1 All, 642, and 

Hanuman v. Raghunandan Prasad, 1 A. L. J. R., 353, distinguished. 

SECOND APPEAL from a decree of S. Mohammad Ali, Esq., 
District Judge ot Mirzapur, confirming a decree of Babu Udit 
Narain Sinha, Subordinate Judge. 


Suit for redemption of a mortgage, dated 21st November, 
1823. 

The plaintiff instituted the suit on 30th September, 1909, 
whereas 60 years expired on 2Ist November, 1883. The 
plaintiff alleged that by reason of certain acknowledgment 
made by the agent of the defendant the suit was within time. 
She relied on a plaint filed on behalf of the Maharaja on 4th 
March, 1868, for possession of this land on the ground that 
the defendant was a mortgagee of the part now claimed and 
vendee of the other, The courts below held that the 
acknowledgment was no acknowledgment in law and did 
not save limitation and dismissed the suit, 

Plaintiff appealed. 

Motilal Nehru, for the appellant. The first question is 
whether the suit would be governed by Act XIV of 1859 
or XV of 1877. The latter Act clearly authorises an agent to 
make the acknowledgment. 

[BANERJI, J.—The agent must he duly authorised to give 
an acknowledgment. | 

* S, A. No. 1116 of 1910. j o 
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[RICHARDS, C. J.—Before 1877 no agent could acknow- 
ledge a debt. He could not be said to be duly authorised 
agent within the meaning of the Act of 1877.] The old Act 
only prevented an acknowledgment by agent being treated 
as one saving limitation. It was otherwise good. When the 
new Act was passed, the debt was not barred and the 
acknowledgment became:-good and valid. 


[ RICHARDS, C. J.—The Act says that the agent must be 
duly authorised in this behalf.] “3 


In this behalf means in behalf of making an acknowledg- 
ment, 


[RIcHARDS, C. J—Which must have the effect of saving 
limitation. | 
= The conditions are that the agent must be authorised to 
acknowledge and the debt at the time must not barred by 
limitation. The two conditions have been fulfilled. The debt 
was not barred till 1883 when the Act of 1877 was in force. 
The law which governed the case was the one in force at the 
date of institution. We have nothing to do with the law 
which was in force at the date of the acknowledgment. 


Mohesh Lal x. Busunt Kumaree, [1880] I. L. R., 6 Cal., 840. 


The cases relied on by the court below are not applicable 
as they were cases.of debts barred before the Act came in 
force. 


The moment the new. Act came in force, it gave the 
plaintiff a fresh start. It was not giving retrospective effect 
to the Act. 


[RiciiARDS, C. J.—The case in I. L. R, 1 All, 642, is 
against you so far as the question of acknowledgment is con- 


cerned]. 


It is against me on the assumption that the date of the 
mortgage was as alleged by the respondent in that case. If 
the correct date was that alleged by the defendant, viz., 70 
years: before the institution of the suit, the claim for redemp- 
tion would be barred before the new Act came into force. 


Gokul Prasad (with Sundar Lal, for the respondent. 


The acknowledgment was made in 1868 when the Act of 
1859 was in force. The plaintiff has to bring the acknow- 


Zaib-un-n 
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ledgment within that Act. Acknowledgment under that 
Act by an agent did not save limitation. Then this acknow- 
ledgment was not legal. 

[RICHARDS, C. J.—The Act did not say that the acknow- 
ledgment was no acknowledgment]. 

Lachmt Bux v. Ranjit Ram, [1873] 20 W. R., 375- 

[BANERJI, J.—Would the effect of the new Act be nullified 
because there'was no provision like that in the earlier Act]. 


The cases lay down that the right will be gone. Relied 
on 
Rahmani Bibi v. Hulasa Kuar, [1878] 1. L. Rt All, 642. 
Hanuman Prasad v. Raghunandan Singh, [1904}; 1 A. L. pak, 
355, 357: a 
In the Act of 1877, section 19 says that the acknowledg- 
ment must be made by an agent duly authorised in that 
behalf. Duly authorised agent must be authorised to make the 
acknowledgment. The power must be given in the power of 
attorney. 


[RICHARDS, C. J.—It is not necessary that the authority 
should be an authority to acknowledge a particular liability.] 


General authority may be enough, but there must be an 
authority to do the act. The suit in which the acknowledgment 
is said to have been made was filed in the name of the agent 
who said that the mortgage was in favour of.his master, 


[BANERJI, J. —That was the form in which suits were then 
filed. It was a suit by the Maharaja. | i 
Mottlal Nehru was not called upon. 


The judgment of the Court was delivered by | 

BANERJI, }.—This appeal arises out of a suit for redemption 
of.a mortgage, dated the 21st of November, 1823. The courts 
below have dismissed the suit on the ground that the claim is 
time-barred. No doubt having regard to the date of the 
mortgage the claim would be time-barred unless the plaintiff 
could invoke in aid, as he seeks to do, an acknowledgment 
said to have been made on the 4th of March, 1868, whereby the 
mortgage in question was acknowledged by an agent of the 
predecessor-in-title of the defendant. This acknowledgment 
was made when Act No. XIV of 1859 was in force, and under 
that Act an acknowledgment by an agent was net sufficient 
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to save the operation of limitation. This was held by their 
Lordships of the Privy Council, whose decision was followed 
by this and other courts, 


It is, however, contended on Behalf of the appellant that 
as the mortgage was made in 1823 and the right to bring a 
suit had not become extinct when Act No. LX of 1871 and Act 
No. XV of 1877 came into operation, the acknowledgment 
would, under the provisions of those Acts, give a new start for 
the computation of limitation if made by an agent duly 
authorised.in that behalf. In our Opinion this contention is 
well founded. No doubt if the plaintiff had to rely on the 
acknowledgment in a suit which was governed by Act XIV 
of 1859, an acknowledgment by an agent would not be 
sufficient, but at the time when the suit of the plaintiff was 
instituted, the present law of limitation was in force, and 
therefore the suit would be governed by that law. The pro- 
visions of the present Act, namely, Act No. IX of 1908, are 
similar to those of Act No. IX of 1871 and Act No. XV of 
1877 in this respect If Act No. XIV of 1859 had never. been 
enacted, the plaintiff could, under the provisions of the later 
Acts mentioned above take advantage of the acknowledgment 
made in 1868 if it was an acknowledgment by an agent duly 
authorised to make it. The mere fact that the Act of 1859 
was for some time in force would not deprive the plaintiff of 
the-benefit of the provisions of the later Acts, This was held 
by the High Court of Calcutta in Mohesh Lal V.: Busunt 
Kumaree (1), in which the case law on the subject is set forth 
including the case of Valia Tamburattt v. Vira Rayan (7). 


The learned Vakil ofor the respondent has relied on the 
case Of Ramani Bibi v, Hulas Kuar (3). In that case the 
point now raised was neither discussed nor decided. The 
case Of Hanuman Prasad v, Raghunandan Singh (+), is 
distinguishable, asin that case the claim on the mort ge 
had become time-barred before the Limitation Acts of 1871 
and 1877 came into operation, 


For these reasons we are of opinion that the’ courts below 
were wrong in holding that the ‘acknowledgment relied on 
by the plaintiff, namely, that of the 4th of March, 1868, could 


(1) [1880] I. L. R, 6 Cal., 340. (2) [1876] I. L. Rọ, 1 Mad., 228, 
(3) [1878] L L. Rẹ 1 All, 64e. (4) [1904] 1 A, L. J. R., 355. 
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not, if made by an agent duly authorised, be availed of for the 
purposes of saving the operation of limitation. Assuming 
that the suit filed on the 4th of March, 1868, on behalf of the 
predecessor in-title of the defendant was filed and verified by 
an agent of the plaintiffs predecessor-in-title, the statement 
therein contained would be an acknowledgment by an 
agent duly authorised within the meaning of section 19 of the 
Limitation Act of 1908. 

We accordingly allow the appeal, sct aside the decrees of 
the courts below and remand the case to the court of first 
instance under Order 41, Rule 23, of the Code of Civil Proce- 
dure, for trial on the merits. The court will have to determine 
whether the acknowledgment in question was an acknow- 
ledgment made by an agent ofthe plaintiffs predecessor-in- 
title duly authorised in that behalf within the meaning of the 
Limitation Act, and in the event of finding that question in 
favour of the plaintiff it will try the other question raised in 
the suit. 


X. Appeal decreed. 
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MUHAMMAD ISMAIL KHAN ele 

VEYSUS R 
RASHID-UN-NISSA.* November, 

Execution proceedings—Nominal parly—Proceedings cannot be revived. KNOX, 


Execution proceedings taken out against a person in which such GRIFFIN 


person is nominally a party are of no effect and they cannot in any proper 
sense of the term be revived as against such person. 

EXECUTION FIRST APPEAL from a decree of Pandit Soti 
Raghubansa Lal, Subordinate Judge of Meerut, 


$ The facts were these :—Mauladad Khan, the assignee of 
a mortgage decree, applied on 23rd April, 1891, to execute it 
against the heirs of the original judgment-debtor. One of the 
heirs, Musammat Rashid-un-nissa, was a minor and she was 
impleaded under the guardianship of her sister, a married 
woman, In execution of the decree the mortgaged property 
was sold and purchased by Mauladad Khan himself on 20th 
February, 1892. On 21st April, 1898, Musammat Rashid-un- 
nissa brought a suit for setting aside the sale of her share of 
the property sold and possession thereof, on the ground that 
she had been a minor and had not been properly represented 
in the former proceedings, The suit was finally decreed by 
the Privy Council on 30th July, 1909. Mauladad Khan had 
died in the meantime. Two of his heirs thereafter applied, 
on 21st February, 1910, for execution against Musammat 
Rashid-un-nissa and prayed that the application of 2 3rd April, 
1891, might be revived. The Musammat raised, ster alta, 
the pleas that the applicants could not proceed without 
obtaining a succession certificate and that the decree was 
barred by limitation. These objections prevailed in the lower 
court and the decree-holders came in appeal to the High Court, 
. Motilal Nehru (with him Kahkmat-ullah for Ghulam 
Mujtaba), for the appellants :—No succession certificate is 
necessary. The present application isnot a new application 
for execution but a revival of the former application of 23rd 
April, 1891. The execution proceedings had been started 
- ° E. F. A. No. 153 of rgrr, 
171 
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long ago by. the predécessor in interest of the present appli- 

cants who now simply seek to revive those proceedings. l 

rely on i 
Mahomed Yusuf v. Abdur Rahim, [1899] 1. L. R., 26 Cal., 839. 


[GRIFFIN, J :—But I. L. R., 16 All., 259, is against you.] 


That case only lays down that the provisions of the 
Succession Certificate Act apply to cases of mortgage as well. 
It did not touch the point now at issue. 


Then, as to the plea of limitation. The present application 
is not a fresh application for execution ; it is merely one for 
revival of the former application which was admittedly within 
time. The case is on all fours with that of 


Moin-ud-din Khan and others v. Chajju Singh, [1905] 2 A.L.J.R., 276. 


The only difference is that there an application was made 
to set aside the sale and here a suit was brought for the 
same purpose. I also rely on 

Rahim Ali Khan v. Phul Chand, \ 1896] I. L. R., 1d All, 482» 
Issurree Dassee v. Abdool Khalak, [1878] I. L K., 4 Cal., 415- 

The cases relied upon by the lower court have no bear- 
ing and are clearly distinguishable—one of those cases is 
that of í 

Khair-un-nissa v. Gauri Shankar, [1881] I. L. R, 3 All, 484. 

There, instead of any portion of the sale being set aside, 
the decree-holder had to make compensation to third parties 
whose rights had been included in the sale. That was a quite 
separate matter. - The relief prayed for in the subsequent 
application was to sell something else, something new. That 
application could not, therefore, be regarded as a revival or 
mere continuance of the former. The true criterion is whether 
or not the application asks the court to merely continue the 
old proceedings from the point at which they were at the 
date of the former application. In the other case relied on 
by the lower court, namely, 


Virasami v. Athi, [1884] I. L. R, 7 Mad., 595; 


the fresh application wanted a new relief, namely, by arrest 
of the judgment-debtor. The application on the face of it 
was not one for revival, : i 
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Sundar Lal (Nawab Abdul Majid with him), for the res- CIVIL. 
pondent :—Musammat Rashid-un-nissa’s plea was that she 





IQIL 
was not a party at all to the former proceedings. For, she was a 
impleaded under the guardianship of one who was legally in- Ismail Kha 
competent to bea guardian. Therefore, she was never properly Bae ee 
a party at all to the previous proceedings. Thisis the effect nissa. 


of the judgment of 30th July, 1909, of the Privy Council 
between the parties. (Vide I, L. R., 31 All, 557). There 
exist, therefore, no former proceedings or former application, 
as against her, which can be revived. Any application against 
her is a new application. 


Motilal Nehru, in reply :—It does not follow that for 
the purpose of limitation‘as against Musammat Rashid-un- 
nissa the former application must be deemed to have been non- 
existent. Other judgment-debtors besides herself were im- 
pleaded and were properly made parties. If an application 
for execution is good as against some of the joint judgment- 
‘debtors, then for the purposes of limitation it is a good 
application against all of them. The former application was 
certainly good against some of the judgment-debtors ; so, for 
the purposes of limitation it is good as against Musammat 
Rashid-un-nissa and can be revived. 


The judgment of the Court was delivered by 


KNOx, J.—This appeal arises out of an application for Knox, J. 
execution of a decree passed so far back as 1 8th December, | 
1882, The appellants are two of the sons of Mauladad 
Khan, transferee of the original decree-holder, Fateh Chand. 

The respondent, Musammat Rashid-un-nissa, is the daughter 
of one of the heirs of the deceased judgment-debtor, Sardar 
Khan. Sardar Khan died in the year 1888. An application 
for execution was put in by Mauladad Khan on the 23rd 
of April, 1891. To this application Ulfat-un-nissa, Rashid-un- 
nissa, the. present respondent, and Abdul Majid, were made 
‘parties as representatives of Sardar Khan. The mortgaged 
property was sold on the 2oth of February, 1892, and was 
purchased by Mauladad Khan. Mauladad Khan died in 
1895, leaving as his heirs, four sons, two of whom are the 
appellants before us. On the 21st of April, 1898, Musammat 
« Rashid-un-rissa filed a suit for possession of her share in 
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the property purchased at auction by Mauladad Khan and 
for setting aside the sale on the ground that she was a minor 
at the time of the suit and was not properly represented 
in the suit. The court of first instance gave a decree in 
her favour in 1899. That decree was reversed by this Court 
in 1902. Their Lordships of the Privy,Council, on the 30th 
of July, 1909, set aside the decree of this Court and restored 
that of the court of first instance. On the 22nd of February, 
1910, the present appellants filed an application which has 
given rise to this appeal to execute the decree against 
Musammat Rashid-un-nissa. In paragraph 13 of their 
application they stated that the petitioner renewed the former 
application for execution put in 1891. By this they are 
understood to mean that they wished to treat this application 
against Rashid-un-nissa as renewal of their application 
of 23rd April, 1891. The application was resisted on various 
grounds in the court below. That court held zxéer ala that 
the application was bad for want of a succession certificate, 
and secondly, that it was barred by limitation. The learn- 
ed Subordinate Judge was of opinion that the application before 
him could net be considered as an application for renewal 
of the former application of 1891, and that it was in fact an 
entirely fresh application for execution. We do not think it 
necessary to go into the question, whether a succession certifi- 
cate was or was not necessary before the appellants could 
successfully prosecute these proceedings. We are of opinion 
that this application for execution fails on another ground, and 
this renders any consideration of the first plea unnecessary, 
It is obvious that if this application, namely, that out of 
which this appeal has arisen, is a new application, it is clearly 
beyond time and barred. Jn considering this point it is neces- 
sary to see the exact terms in which their Lordships of the Privy 
Council decreed the appeal of Musammat Rashid-un-nissa. 
This will be found in Rashid-un-nisa v. Muhaminad Tsina 
Khan (1), It is there laid down that their Lordships agree with 
the learned Subordinate Judge that the appellant, Musammat 
Rashid-un-nissa, was never a party to any of these suits in 
the proper sense of the term. Her sister, Musammat Ulfat- 
un-nissa, was a married woman, and therefore was disquae 


(1) [1909] I L. B, 31 All, 572, at p. 582. 
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lified under section 457 of the Code, from being appointed 
as guardian of a minor in the suit, and Mauladad’s interest 
was obviously adverse to that of the minor. It follows, 
therefore, that the execution proceedings taken out in which 
Musammat Rashid-un-nissa was nominally a party were 
of no effect as against her, and they cannot in any proper 
sense of the term be revived as against her. The following 
cases were mentioned to us in support of the opposite argu- 
ments: Motn-ud-din Khan and others v, Chajju Singh 0Y, 
Rahim Ali Khan and others v. Phul Chand (7), Isurree 
Dassie v, Abdul Khalak (3), Khair-un-nissa v. Gauri Shan- 
ker (*), and Virasami v. Athi (5), But the fact which 
we have set out above clearly differentiates the present 
case from those cases. The present execution proceedings are 


clearly time-barred. The appeal fails and is dismissed with 
costs, 


B. K. M. Appeal dismissed, 
(1) [1905] 2 A. L. J. R., 276. 
(2) [1897] 1. L. R, 18 All., 482. 
(3) [1878] I. L. R, 4 Cal., 415. 
(4) [1881] I. L. R, 3 All, 484. 
(5 ) [1884] I. L. R., 7 Mad., 595. 
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HUKUM SINGH AND OTHERS 
VEFSUS ` i 
KHUNNI LAL AND OTHERS.* 
Specific Relief Act (1 of 1877 ), section 2r (a)— Specific performance— 
Agreement to pay money in tnstalments—Suit not maintainable. 


A suit for specific performance of an agreement to pay a certain sum 
of money by instalments is not maintainable, as compensation in money 
for the non-performance of it is an adequate relief. 


FIRST APPEAL from a decree of Babu Bankey Behari 
Lal, Additional Subordinate Judge of Aligarh. 


Suit for specific performance and for recovery of money. 


Plaintiffs brought this suit on the allegation that they 
were joint with one Hardeo Das who was their grand-uncle ; 
that they jointly carried on money dealings, that the defend- 
ant, Khunni Lal, had dealings with them fora long time; 
that eventually accounts were adjusted on 3rd November, 1906; 
that it was entered in plaintiffs account books and was 
attested by two witnesses, Khunni Lal undertaking to pay 
the money then found due by instalments and to executea 
registered bond for the said amount. 


On defendant’s failing to pay the first instalment when it 
became due, the plaintiffs brought this suit for recovery of 
Rs. 728, the amount due as first instalment, and for specific 
performance of the contract to execute a registered bond. 

The defendant, Khunni Lal, denied having adjusted the 
accounts and signing the account-book or undertaking to pay 
the money and to execute a deed. 


The court of first instance treated the entry in the account- 
book as an agreement chargeable with eight-anna stamp 
duty and the plaintiff paid the duty and the penalty. The 
court, however, dismissed the suit holding that the defendant 
never signed the entry in question, and that the claim for 
money independently of the agreement was time-barred. 

Plaintiffs appealed. 


Tej Bahadur Sapru (with whom Rama Kant Malaviya, for 


-= Madan Mohan Malaviya), for the appellants, 


* F, A. No. 171 of 1909. 
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The evidence on the record sufficiently proved that 
Khunni Lal signed the entry in question. 


[CHAMIER, J.—The entry in question having been attested 
by two witnesses is a “bond” and must be stamped accord- 
ingly. ] ) 

The wordings of the entry in question clearly showed that 
it was an agreement and nothing more. 


He cited 


Lauxumi Bai y. Ganesh ‘Raghunath, [1900] I. L. R., 25 Bom, 373; 
Mulchand Lala v. Kashibullav Biswas, [1907] I. L. R., 35 Cal., 111; 


Enutullah Biswas v. Gajaruddi Biswas, [1907} 11 Cal. Weekly Notes, 
1122. 


[CHAMIER, J.—Presuming that it is correctly stamped, can 
a suit lie for specific performance of a contract to execute a 
simple bond ?] 


Referred to 
Maya Ram v. Parag Dit, [1882] I. L. R, 5 All, 44. 

Satish Chandra Banerjee (with him Motilal Nehru and 
Sarat Chandra Chaudhri for J. N. Chaudri), for the respond- 
ents. 

Itis clear from the evidence on the record that the accounts 
said-to have been adjusted on 3rd November, 1906, included 
money due on two bonds which the defendant is said to 
have executed in 1886, in favour of plaintiffs grand-uncle 
Hardeo Das. The plaintiff, therefore, should have proved that 
the money due on the bonds of 1886 was paid from time to 
time and that when-accounts were adjusted in 1906, the 
claim for that money had not become time-barred. The 
plaintiffs have failed to do so, and thé suit therefore is barred 
by limitation. An acknowledgment cannot save limitation 
unless it is made at a time when the obligation acknowledged 
is outstanding. A time-barred debt may be consideration for 
an agreement when it is embodied in a document which is 
registered. (Section 25, Contract Act) There is no such 
document here, and the plaintiffis not entitled to get a decree 
ordering the defendant to execute and register such a 
document. Itis possible that where there is an agreement for 


transfer ofimmoyable property, and the defendant does not _ 
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execute the deed he had agreed to execute, a court may grant 
a decree for specific performance against him, the explanation 
to section 12, Specific Relief Act, applying. But no court 
will make adecree for specific performance of an agreement 
to execute a simple money bond, The plaintiff's ‘proper 
remedy is an action to recover the money due, but there is no 
money due here, the claim being hopelessly time-barred. 

Tey Bahadur Sapru was heard in reply. 

The judgment of the Court was delivered by 

CHAMIER, J.—The appellants in this case alleged that 
they and one Hardeo Das, brother of their grandfather, 
were members of a joint Hindu family, that the. defendant- 
respondent, Khunni Lal, in 1886, executed two bonds in ~ 
respect of the balance due by him in favour of Hardeo Das 
who was the managing member of the family. Hardeo Das 
died in 1900 or Igo1, and the appellant and the second 
defendant Hotilal became the owners of the family business ; 
that after the death of Hardeo Das there were further trans- 
actions between the family and Khunni Lal, and eventually 
on November the 3rd, 1906, it was found that Rs 5,728 were 
due to the appellants by Khunni Lal, and on November the 
13th, 1906, Khunni Lal acknowledged that he was indebted 
to them in that amount, and he agreed to pay it in eleven 
instalments, the first to be paid on Baisakh Sudi 15th, Sambat 
1964, corresponding with May 22nd, 1907. The appellants 
admitted in their plaint that the entry in their books, dated 
November the 13th, 1906, which they said was signed by 
Khunni Lal, was in fact an agreement and should have borne 
an eight-anna stamp. They expressed their willingness 
to pay the deficiency in the stamp duty and the penalty, and 
they prayed for a decree for specific performance of the 
agreement evidenced by the entry in their account-books and 
further recovery of Rs, 728, the amount of the first instalment, 
also for interest thereon, and for costs. -Khunni Lal admitted 
that he had executed documents long ago in favour of-Hardeo 
Das, but he denied that he had had any further money-dealings 
with the family of the appellants, and in particular he. denied 
having signed the entry on which the appellants relied as.an 
agreement and acknowledgment of indebtedness. The court. 


below held that the entry in the ‘appellant’s books was an: 


f 
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agreement, and should have borne an eight-anna stamp, and 
it levied the duty and penalty accordingly. It held that the 
claim for the recovery of Rs. 742 was barred bv limitation, 


and that the appellants had failed to prove that Khunni Lal 
signed the entry in the books. Accordingly it dismissed the 


-suit. In appeal itis contended that the court below was 


wrong in rejecting the evidence adduced by the appellants to 
prove that Khunni Lal signed the entry in the appellant’s 
books, dated November the 13th, 1906. The learned advocate 
for appellants has taken us through all the evidence on this part 
of the case. Butin the view which we take of the question 
of limitation we think it unnecessary to express any opinion 
on the question whether it is proved that Khunni Lal 
signed the entry. There can be no doubt that Khunni Lal 
executed two bonds in 1886 in favour of Hardeo Das. What 
happened between ‘that and 1902, is not shown, The appel- 
lants have produced books which show that in Katik, Sambat 
1959, corresponding with 1902, a debit balance of Rs. 3,649-8-0 
against Khunni Lal was brought forward from an old 
account-book which was not produced at the trial, but seems 
to have been tendered by the appellants after the Subordinate 
Judge wrote his judgment in this case. There ar> various 
entries at pages 52° and 53 of the appellant’s books which, if 
genuine, show that Khunni Lal acknowledged that he was 
indebted to the plaintiff in a certain amount in 1959. The 
only evidence that Khunni Lal signed the book in 1959 is 
the statement of the plaintiff-appellant Hukam Singh. Then 
we have an alleged further acknowledgment by Khunni Lal 
in 1961 that he was indebted to the appellants in the sum of 
Rs. 4,800, in Sawan 1961. The evidence that Khunni Lal 
signed this acknowledgment is the statement of the plaintiff- 
appellant Hukam Singh and the statement of the witness 
named Bakhshi Ram. But there is nothing to show the alleged 
acknowledgments of 1959 and 1961 relate to a debt the re- 
covery of which was not barred by limitation. As already 
stated, we know nothing of the transaction between the parties 
between 1886 and 1902. The alleged acknowledgment of 
November, 1906, is in our opinion something more than 
an acknowledgment. It contains a proviso to pay Rs. 
5,728 in +I instalments, and the alleged signature of Khunni 
Lal is attested by two witnesses, Ram Bakhsh and Hukam 
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Singh. But even if this entry of November, 1906, is, as we 
think, a definite promise to pay, it cannot avail the appellants, 
for the promise, though in writing, is not registered, and 
unless it relates to a debt, the recovery of which was not 
barred by limitation, it cannot be enforced. There is nothing 
whatever to show that any of the acknowledgments or the - 
promise to pay the debt in November, 1906, related to debts 
which could have been recovered. The claim of the appellants 
is therefore plainly barred by limitation so far as it relates 
to the sum of Rs. 728. As to the prayer for a decree for 
specific performance of the agreement of November, 1906, it 
seems to us that it must be rejected. The case clearly falls 
within section 21 (a) of the Specific Relief Act. It is a 
contract for the non-performance of which compensation in 
money is an adequate relief. The only case which in any way 
helps the appellant’s contention that such a claim for specific 
performance can be allowed is an American case, the report 
of which is not available, in which it appears that a person 
was compelled to perform an agreement to give another pro- 
missory note in place of one which he had done away with. 


The oth ground of appeal is that Musammat Janki, 
daughter of Hardeo Das, is not a necessary party, and that 
she should not have been allowed any costs th the court 
below. No one has appeared for her in this Court. She seems 
to have thrust herself into the case without any reason, and 
we do not understand why the court below allowed her any 
costs. We allow the appeal so far that we set aside that por- 
tion of the decree of the court below which allows costs to 
Musammat Janki. She will pay her own costs in both courts. 
As against the remaining respondents the appeal is dismissed 
with costs. 


B. Kk. M. Appeal dismissed 


Aa 
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RAGHUBIR SINGH AND otters 
VETSUS 
RAM CHANDAR.* 


Civil 


ee 


IQII, 


NMovembe; 





Provincial Insolvency Act (ILI of 1907), section ‘16—Secured creditor— RiCHARDS 


Landlord—Suit for arrears of rent— Declaration of insolvency tn force 
at date of suit, 


A suit for arrears of rent against a tenant declared an insolvent and 
as against whom such declaration was in full force and effect at the date 
of the suit is not maintainable. 


So far as an ordinary suit for rent is concerned, a landlord is in 
exactly the same position as any other creditor, but he will have the 
right to distrain notwithstanding the declaration of insolvency. 


SECOND APPEAL against the decree of H. M, Smith, Esqr., 
Additional Judge of Aligarh, reversing a decree of Maulvi 


Muhammad Abdul Rafay Khan, Assistant Collector, First 
Class. 


Suit for arrears of rent. 
The facts of this case are as follows :— 


Defendant-respondent was declared an insolvent on the 
21st of August, 1909. Plaintiff-appellant brought a suit against 
him on the 18th of December, 1909, for arrears of ent for the 
years 1315, 1316, and the KAar#f of 1217 Fasili. The court of 
first instance dismissed the suit as regards the arrears which 
had fallen due after he had been adjudicated an insolvent, 
i.e., for the Kharif of 1317 Fasli, and decreed the rest. The 
lower appellate court dismissed the suit tz zoto, holding that 
no sepatate suit could be: brought against an adjudicated in- 
solvent. 

Plaintiff appealed. 

Durga Charan Banerjee, for the appellant. 


section 16 of Act III of 1907 does not bar suits for claims 
prior to the declaration of insolvency. Plaintiff had received 
no notice of the application for insolvency. In any case, 
plaintiff, being a landlord, could come in as a ‘secured creditor’ 
under section 16, clause (5) of the Act. 
° * S. A. No. 1308 of 1910. 
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[RICHARDS, C. J.—He may bea preferred, but surely not a 
secured creditor. ] 


Section 2, clause (7) says that the term ‘secured creditor’ 
includes a landlord who has a charge on land for the rent 
of that land. 


[RICHARDS, C. J.—Yes, but that refers to a statutory 
charge, a charge on the produce like a right to distrain. | 


At any rate, the principle is the same. 
Tej Bahadur Sapru, for the respondent, was not called upon. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—In our opinion the decision of the court 
below was correct. It is admitted that the defendant was 
declared an insolvent and that declaration was in full force 


and effect at the time when this suit was instituted. Section 
16 (2) expressly provides that save as in that section provid- 
ed no suit shall be brought against a person who is declared 
an insolvent without leave of the court. It is not contended 
that any leave was obtained. It is next urged that this is a 
suit for rent brought by a landlord against a tenant and that 
the landlord ought to be considered a secured creditor 
having regard to the definition in section 2 (f). In our opinion 
so far as an ordinary suit for rent is concerned, the landlord 
is in exactly the same position as any other creditor. It may, 
no doubt, be that he would have a right to distrain for his 
rent notwithstanding the declaration of insolvency, The words 
of section 16, sub-section (5), are “nothing in this section shall 
affect the power of any secured creditor to realise or otherwise 
deal with his security in the same manner as he would have 
been entitled to realise or deal with it if this section had not 
been passed.” It is quite clear that this clause only refers to 
dealings with the securities of a secured creditor. It does 
not apply to the case of a suit for rent. 


The appeal fails and is dismissed with costs, 


S. A. P, Appeal dismissed, 
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GUR NARAIN 
VET SUS 
SHADI LAL AND OTHERS. * 


Mortgage— Prior mortgage, extinguishment of—Parties, intention of— 


Efect of payment of prior mortgage by subsequent mortvag:—Subrogation. 


The appellant held a mortgage of 25th June, 1889, while the respon- 
dents had a mortgage, dated the rqth April, 1888. The appellant, how- 
ever, had in accordance with the terms of his mortgage-deed, satisfied 
two earlier mortgages, dated respectively 26th June, 1886, and 28th June, 
1887, In a suit for sale brought by the appellant on foot of his own 
mortgage, he claimed priority in respect of the amounts of these two 
earlier mortgages. 

Held, that the intention was that the earlier mortgages were to be 
kept alive for the benefit of the appellant and that he was entitled to 
priority. 

Gokal Das v. Puranmai, 1. L. R., 10 Cal., 1035 ; Dinobundhu Shaw 
Chowdhry v. Jogmaya Dasi, I. L. R, 29 Cal, 154; and Jagatdhar v~. 
A.M. Brown, 1. L R., 33 Cal., 1133, followed. 


Held also that in making the payment the appellant did not act as 
the agent of the mortgagor, l 


Tufail Fatima v. Bitola, l. L. R.,27 All, 409, and Baty Nath v. 
Murlidhar, [1907] A. W. N., 85, dissented from. 

Held further that the appellant was entitled to put forward in his 
suit the right which he had acquired by poying off the earlier mortgages. 

FIRST APPEAL from a decree of Babu Prithwi Nath, Subor- 
dinate Judge of Mainpuri. 


Suit for sale upon a mortgage 


+ 


The court below dismissed the suit. 


Plaintif appealed. 


Tey Bahadur Sapru (with him B. E. O'Coner), for the 
appellant. 


Satish Chandra Banerji, for the respondents. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit brought 
to enforcea mortgage, dated the 25th of June, 1889. The 
defendants 8—16 held a mortgage, dated the 14th of April, 
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1888. The plaintiff, however, stated that when the mortgage 
of the 25th of June, 1889, was executed, two prior mortgages, 
one dated the 26th of June, 1886, and the other, dated the 
28th of June, 1887, were paid off, and he accordingly claimed 
that to the extent of these mortgages, which were paid off, 
he had priority over the de fendants 8—16, notwithstanding | 
that their mortgage was prior in date. 


The lower court decided in favour of the defendants 
8—16 and held that the plaintiff had no priority. 


Two questions have been argued in the present appeal, 
first, the question whether or not the plaintiff had in fact 
priority over the defendants 8—16; and secondly, assuming 
that he had such priority, whether he could enforce it in a 
suit instituted by himself as plaintiff. i 


The facts are undisputed. The plaintiff's mortgage provid- 
ed that money sufficient to discharge the mortgage of the 
26th of June, 1886, and the mortgage of the 28th of June, 
1887, should be left with the mortgagee who should pay off 
the mortgages and get the mortgage-deeds handed over to 
him. This was duly done, and the plaintiff is able to adduce 
in evidence the two mortgages of the 26th of Junė, 1886, and 
the 28th of June, 1887. 


In our opinion the plaintiff is clearly entitled to priority. 
in respect of the mortgages which he paid off in accordance 
with the terms of his mortgage-deed. It was clearly for the 
benefit of the mortgagee that the mortgages of the 26th of 
June, 1886, and the 28th of June, 1887, should be kept dlive, 
and we think that a strong presumption arises that it was 
the intention of the mortgagee to keep these mortgages alive. 
This view is in accordance with a vast amount of authority 
of this Court, and also with the view taken by their Lordships 
of the Privy Council in the case of Gokal Das v. Puran Mal 
(‘), and also in the case of Dinobundhu Shaw Chawdhry v. 
Jogmaya Dasi (2). The law on the subject is fully set forth 
in the case of Jagatdhar Narain Prasad v. A. M. Brown (°), 
and is well summarised at page 1154. 


(1) [1884] I. L. R., 10 Cal, 1035. (2) [1901] I. L. R, 29 Cal, 154. 
(3) [1906] 1. L. R., 33 Cal., 1133. ` 


-a 
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It was argued on behalf of the respondents that the 
mortgagee must, under the circumstances of the present case, 
be deemed io have paid off the prior mortgages merely as the 
agent of the mortgagor, and that accordingly we ought to 
hold that those prior mortgages were absolutely extinguish- 
ed as soon as payment was made. Reliance is placed upon 
the decision in the caseof Baty Nath v. Murlidhar ('), and 
also in the case of Tufail Fatma v. Bitola, (#) It isno doubt 
true that expressions occur in the judgments in these cases 
suggesting that it was the opinion of the court that where 
money is left with the mortgagee to discharge prior mortgages, 
the mortgagee discharges those prior mortgages merely as 
agent for the mortgagor. With all due respect we consider 
that this view is inconsistent with a great number of cases 
decided in this Court and also with the view taken by their 
Lordships of the Privy Couneil in the cases to which we 
have already referred. 


The second question isthe question whether or not the 
plaintiff is entitled to put forward ina suit instituted by 
himself the priority which for the purposes of this question 
it must .be assumed that he has. We think that it is not 
reasonable to hold that a person is entitled to put forward a 
right in a case in which he is sued and to successfully resist 
the suit, and that he cannot enforce the very same right as 
a plaintiff. In the case to which we have referred, 
namely, the case of /agatdhar Narain Prasad v. A. 
M. Brown, the plaintiff successfully put forward and enforc- 
ed his claim under a prior mortgage which he had paid 
off in circumstances similar to those of the present case. 
There is also an unreported ruling of this Court to the same 


effect, namely, Thakur Rudder Singh vy. Param Sukh and 
` others. (8) Reliance is placed upon another unreported deci- 


sion of this Court, namely, Bhoput v. Alussammat Ganeshi, 
(4). The circumstances of that case were not altogether on all 
fours with the facts of the present case ; and the question now 
raised was not directly decided. In our opinion there is no 


(1) [1907] A. W. N , p. 85. 

(2) [1904] I. L. R., 27 AlL, 400. 
(3) S. A. No. 768 of 1909, decided on the 11th of May, 1910. 
(4) S. A. No, 993 of 1910, decided on the 12th of April, 1911. 
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sound reason why a person who has priority by reason of 
having paid off a prior incumbrance, should not enforce 
that priority as plaintiff. 


The result is that the appellant succeeds on the two ques- 
tions which have been argued before us. There is no question 
as to the amount due upon the prior mortgages and the plain- 
tiff only seeks interest thereon at the rate mentioned in the 
later mortgage in his favour, We accordingly allow the appeal 
to this extent that we vary the decree of the court below by 
directing that the defendants, other than the defendants 8--16 
and 20—23, do pay into Court the amount found due upon 
the mortgage, the basis of the claim the said amount to be 
paid within four months from this date, together with the 
costs of this suit and future interest at the stipulated rate, up 
to the date fixed for payment and thereafter at the rate of 
six percent, per annum. If the’said amount be paid direct, 
that out of the money so paid in, the plaintiff should be paid 
the costs of the suit, and the balance should be paid to the 
plaintiff and to the defendants Nos. 20—23, the plaintiff 
receiving half, and the other half the defendants Nos, 
20—23. We further direct that if payment be not made 
as ordered above, the defendants 8—16 shall have the 
right, within five months, from this date to redeem the 
mortgages of the 26th of June, 1886, and the 28th of 
June, 1887, by payment to the plaintiff and the defendants 
Nos, 20—23 of the sum of Rs, 13,926-5-5, together with inter- 
est, from the date of this suit to the time fixed for payment 
at the rate mentioned in the plaintiff's mortgage together 
with proportionate costs. In the event of the said amount 
being paid, the plaintiff will have the right to redeem the 
mortgage held by the defendants 8—16, dated the 14th of 
April, 1888, within three months from the date when the 
defendants Nos. 8—16 shall have redeemed the earlier mort- 
gages of 1886 and 1887. Upon such payment being made the 
plaintiff shall be at liberty to bring to sale the mortgaged 
property for the aggregate amount of his own mortgage and 
the mortgage of the defendants 8—16 which he shall have so 
redeemed, and out of the proceeds of such sale will be paid to 
the plaintiff (1) his costs of the suit, (2) the amount of the 
mortgage of the defendants 8—16 paid by him te the said 
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defendants, and ( 3) a moiety of the amount of the mortgage 
‘of the 20th of June, 1889. The other half of the said amount 
will be paid to defendants 20-2 3, and the surplus, if any, to 
the persons entitled thereto, In the event of the defendants 
8—16 not redeeming the prior mortgages of the 26th of June, 
1886, and the 28th of June, 1887, the plaintiff shall be entitled 
to bring to sale the Property comprised in his mortgage and 
out of the proceeds of the sale to realise in the first place the 
costs of this suit and in the next place a moiety of the amount 
due to the plaintiff and the defendants 20—23 on foot of the 
mortgages of the 26th June, 1886, and the 28th of June, 1887, 
the other moiety being payable to the defendants 20—23, 
< Out of the balance, the defendants 8—16 will, having regard 
to the circumstances of this case, be entitled to the amount 
due in respect of their mortgage of the 14th of April, 1888. 
Out of what will remain after the making of the payments 
mentioned above, the plaintiff and the defendants 20—23 
will be entitled to payment of the balance due upon foot of 
the mortgage of the 2sth of June, 1889, ‘the plaintiff getting 
half the said amount and the defendants 20—23 getting the 
other half between them, and in the last case the surplus, if 
any, will be paid to the persons entitled thereto, The appel- 
lants will get their costs of this appeal. 


Appeal allowed, 
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NAND RAM 
VErSUS 
BHUPAL SINGH AND OTHERS. * 
Hindu Law—Mitakshara—Legal necessily—Necessity to borrow money at 
high rate of interest — Responsibility of lender—lather in a joint family. 
It lies on the lender to prove that there was necessity not only for 
borrowing the money but for borrowing it at exorbitant rate of interest. 
Chandra Deo v. Mata Prasad, I. L. R. 31 All., 176, followed. Hurronath 
Rai Chowdhri v. Randhir Singh, L L. R, 18 Cal., 311, referred to. 


The principle which governs the case of a guardian of a minor and 
of a Hindu widow should be applied to the case of the father of a Hindu 
family. 

Kameswar Prasad vy. Run Bahadur Singh, 1. L. R, 6 Cal., 847, 
referred to. . 

SECOND APPEAL from a decree of Babu Prem Bihari, 
Officiating Second Additional Judge of Moradabad, ' modify- 
ing a decree of Babu Gauri Shankar Subordinate Judge. 


Suit for sale upon a mortgage. 
The court below decreed the claim in part. 
. Plaintiff appealed. 
Tej Bahadur Sapru, for the appellants. 
A. H. C. Hamilton, for the respondents. 
The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit brought by 
the plaintiff-appellant to enforce a mortgage, dated the 8th 
February, 1888, for Rs. 80, executed by Bahadur Singh, ancest- 
or of the defendants 1—5. The rate of interest stipulated for in 
the mortgage-deed is Rs. 2-4-0 per cent. per mensem, com- 
pound interest, with half yearly rests. The plaintiff alleged 
that in accordance with the terms of the mortgage the total 
amount due to him exceeded Rs, 17,000, but he claimed to 
recover Rs. 2,500 only. 

The court of first instance was of opinion that the mort- 
gage was made for the payment of Government revenue, but’ 


that it had not been established that there was apy necessity 
o S, A, No, 1351 of 1910. 7 
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for borrowing money at the high rate provided for in the 
mortgage deed, That court made a decree for simple interest 
at the rate of 18 per cent. per annum, and the total amount 
‘decreed by it was Rs, 432-1-0, that is more than five times 
the principal amount borrowed, 


The plaintiff appealed and the defendants filed objections 
under Order xli, Rule 22 of the Code of Civil Procedure. The 
lower appellate court in a somewhat sketchy judgment came 
to the conclusion that no undue influence had been exercised 


` -on the mortgagor and varied the decree of the court of first 


instance and allowed simple interest at the rate of Rs, 2-4-0 
per cent. per mensem, that is, Rs, 27 per annum, 


This was an inconsistent judgment because the court 
should either have allowed compound interest at Rs. 27 per 
cent, per annum, which was the contract rate of interest, or if 
it considered that it was competent to interfere with the 
contract of the parties and reduce the rate, it ought to have 
set forth reasons for interfering with the decision ofthe court 
below, 


The plaintiff, however, was not satisfied with the decree 
of the lower appellate court and preferred this appeal 
claiming compound interest as stipulated in the mortgage 
deed.’ The defendants have preferred the connected appeal 
No. 1364 of 1910, in which they urge that the court below 


ought not to have raised the rate of interest allowed by the — 


court of first instance. We are of opinion that the plaintiff's 
appeal must fail. It has been held by a Full Bench of this 
Court in Chandra Deo Singh v. Mata Prasad ('), that where a 
plaintiff seeks to enforce a mortgage made by the father or 
manager of a joint Hindu family as against the joint family 
property, it lies on the plaintiff to show that the loan was 
contracted for the necessities of the family. Weare bound 
to follow this Full Bench ruling, and therefore it lay on the 
plaintiff to prove that there was necessity not only for 
borrowing the money but for borrowing it at the exorbitant 
rate mentioned in the mortgage deed. In the case of Hurro 
Nath Rat Chowdhri v. Randhir S tngl(?), their Lordships 
of the Privy Council held, in a case in which money had 
e (1) [2969] I'L. R., 31 All, 176, (2) [1890] I. L. R, 18 Cal, 311, 
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been advanced to a Hindu for the payment of Government 
revenue, that the plaintiff ought to have proved that there 
was a necessity to borrow the money at the high rate of 
interest agreed’ upon in the mortgage deed. This was, no 
doubt, the case of a.widow acting as guardian of an infant, 
but in view of the Full Bench ruling of this Court to which 
we have referred, and also of the decision of their Lordships 
of the Privy Council in Kameswar Pershad v, Run Bahadur 
Singh (1), the principle which governs the case of a guardian 
ofa minor and of a Hindu widow should be applied to the 
case of the father of a Hindu family. In this case the court 
of first instance found that the property mortgaged was of 
such value as to make the borrowing of money at sucha 
high rate of interest unnecessary. It was also of opinion 
that it had not been established that there was any necessity 
for borrowing at such high rate of interest. This finding was 
never seriously attacked, nor do we see how it could have 
been, We must, therefore, hold that although there was 
necessity for borrowing the money, there was no necessity 
for borrowing at the high rate contracted for in the mortgage 
deed, and we are of opinion that in view of the long delay 
which the plaintiff has made in instituting his suit, the court 
of first instance was justified in reducing the rate of interest 
claimed to simple interest at the rate of Rs 18 per cent. per 
annum. The result is that we must dismiss this appeal with 
costs, and we order accordingly. 


Appeal dismissed. 
(1) [1880] I. L. R., 6 Cal., 843, at p. 847. 
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SHANKER LAL AND ANOTHER 
VE SHS 


SARUP LAL AND ANOTHER.*: 


Civil Procedure Code (Act V of 1908), Order XLI, Rule 22—Cross-objec- 
tions—Appeal filed where no appeal lay—Specific Relief Act (I of 
1877), sections 39, g2—Sutt for declaration that a document ts void— 
Possession— Discretion. 


Where a suit for declaration that a certain document was void was 
dismissed, but a finding was inserted in the decree that the document had 
not been executed by the person alleged to have executed it, and the 
defendant appealed to the Distirct Judge, eld that the respondent 


(plaintiff) was entitled to file cross- -objections although the appeal was not 
maintainable. 


Ordinarily where a plaintiff is out of possession and he is in a position 
to claim a decree for possession, he should not be permitted to obtain 
merely a decree for the cancellation of an instrument according to eieh, 
if genuine, he has no title. 


But where both courts find a document not proved, the High Court 
in Second Appeal will not disturb the decree of the lower appellate court. 


SECOND APPEAL from a decree of C. E. Guiterman, Esq., 
Additional Judge of Saharanpur, reversing a decree of Babu 
Pramatha Nath Banerji, Subordinate Judge. 


Suit for cancellation of a will. 

The court below decreed the claim. 
Detendants appealed, 

Nehal Chand, for the appellants. 


Durga Charan Banerjee (with him Sundar Lal), for the 
respondents. 


The judgment of the Court was delivered by 


CHAMIER, J.—Roshan Lal, the owner of certain property 
_in the Saharanpur district, died of plague in May, 1907. 
After his death his step-mother applied for a succession certi- 
ficate, and thereupon the defendants to this suit produced a 
will in their favour which they alleged had been execut- 
ed by Roshan Lal. The plaintiff in this suit and his 
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Civin.° brother, who is the father of one of the defendants, appear 
aie to be the heirs of Roshan Lal. Mansa Debi, the step- 
— mother, is admittedly not an heir. But she is in posses- 
ass Lal sion of the property. The plaintiff asks for a decree 
Sarup Lal declaring that the will is a forgery and void against him, and 
Chamier. j. thatit should be delivered up and cancelled. The first court 
- found that the will was not proved to have been executed by 
Roshan Lal. Butit dismissed the suit on the ground that it 
was governed by section 42 of the Specific Relief Act, and 
that the claim for a declaration was not maintainable as the 
plaintiff was entitled to claim possession of the property. In 
the decree of the first court dismissing the suit the find- 
ing thatit was not proved that Roshan Lal had executed 
the will is distinctly set out. The defendants fearing appa- 
rently that this finding would prejudice them hereafter filed 
an appeal. The plaintiff filed an objection under Order xli, 
Rule 22, to the effect that the suit was not one for a 
declaration of title under section 42 of the Specific Relief Act, 
but was a suit under section 39 of the same Act. The Addi- 
tional Judge dismissed the defendant's appeal, and on the 
' plaintiff's objections, held that the suit was one under section 
39 and not under section 42 of the Specific Relief Act, and that 
the plaintiff was not under the necessity of claiming any relief 
other than the cancellation of the will. He therefore allowed 
the cross-objections and decreed the plaintiffs .claim. This 
is a second appeal by the defendants. First question for consi- 
deration is whether the lower appellate court had power to set 
aside the decree of the first court on the cross-objections filed 
by the plaintiff. According to the decisions of this Court the 
defendants were not entitled to file an appeal against the 
decree of the first court, for that decree was entirely in their 
favour, A question was raised as to whether a respondent 
is entitled to file cross-objections where the appellant’s 
appeal is not maintainable at all. We are of opinion that 
a respondent is entitled to do so in such a case as this, 
The respondent in the lower appellate court had a right to 
appeal, and we think that he did not lose his right to file 
cross-objections merely because his opponents filed an, 
appeal which was found to be not maintainable, on the 
question on which the courts below have differed, namely, e 
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whether the suit is governed by section 39 or section 42 of the 
Specific Relief Act. We think there can be no doubt that 
the suit is governed by section 39. The plaintiff nowhere 
seeks a declaration of his title. He asks only that the will 
may be declared yoid and delivered up to be cancelled. The 
language used in the prayer for relief leaves no doubt that the 
plaintiff intended to rest his claim upon section 39. That 
section provides that any person against whom a written 
Statement 1s; Void rnei deien may sue to have 
it adjudged Void acreana 
and the court may in its discretion so adjudge it and order it 
to be delivered up and cancelled. It seems to us that ordi- 
narily where a plaintiff is out of possession and he is in a 
position to claim a decree for possession, he should not be per- 
mitted to obtain merely a decree for the cancellation of an 
instrument according to which, if genuine, he has no title 
to the land. Ordinarily a court would, we think, exercise 
its discretion wisely if it declined to adjudge such an 
instrument void and would do well to leave the plaintiff 
to a suit for possession. The result of allowing a suit to 
be maintained under section 39 and another suit for posses- 
sion to be brought immediately afterwards is that the defend- 
ant is put to unnecessary expense. In the present case 
though the Additional Judge does not say very much about 
it, we think we must hold that he has exercised his discretion, 
and inasmuch as he has decided that the document is void 
and both the lower courts agree that the will has not been 
proved, we do not feel called upon to set aside his decree, 
The appeal is dismissed with costs, 


Appeal dismissed, 
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HURAN BIBI AND ANOTHER 
Versus 
HINGAN BIBI.* 
Succession Certificate Act (VIT of 1889), sections 19, 26,—MUunsif invested 
with functions of District Couri—Appeal from his decision— jurisdiction. 


An appeal from an order of a Munsif invested under section 26 with 
the functions of the District Court lies to the District Judge, anda 
Subordinate Judge or a Judge of the Court of Small Causes has no 
jurisdiction to entertain such an appeal. 

CIVIL REVISION against the order of Maulvi Muhammad 
Siraj-ud-din, Judge of the Court of Small Causes, exercising 


the powers of a Subordinate Judge of Cawnpore. 
Damodar Das, for the applicants. 
Durga Charan Banerjee, for the opposite-party. 
The following judgment was delivered by 


TUDBALL, J.—This is an application in revision which 
has been made under the following circumstances. One 
Musammat Hingan Bibi applied under the Succession 
Certificate Act for certificate enabling her to recover certain 
debts due to her deceased husband. She was opposed 
by two persons, who are sisters of the deceased. The 
application was made in the court of the Munsif which 
is a court empowered by the Local Government under 
section 26, clause I of Act VII of 1889, to deal with such 
applications. The Munsif after some proceedings decided in 
favour of the applicant for the certificate. The two sisters 
who had objected, preferred an appeal to the District Court, 
The District Judge transferred the appeal for hearing and deci- 


- sion to the court of the Judge of Small Causes at Cawnpore. 


That court has dismissed the appeal. The applicants have 
come here in revision, and it is urged that the Judge of the 
Court of Small Causes had no jurisdiction to hear the appeal, 
which could only be heard and decided by the District Judge. 
Of this I think there can be no doubt. The Act in itself 
gives power to two courts, namely, the District Court and the 
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High Court to take action in such matters. But in section 26 
it gives the Local Government power by notification to invest 
any court inferior to a district court with the functions of a 
district court under the Act. In those cases, however, 
provision has been made for an appeal from an order of the 
inferior court (vzde sub-section (1) of section 19) to the 
District Court. The Local Government by notification invested 
the Munsif with powers under this Act, But neither the 
Subordinate Judge nor the Judge of the Court of Small Causes 
has been invested with powers under this Act. It is quite 
clear, therefore, that an appeal from an order of the Mungif 
would lie only to the District Court, and that none of the other 
courts subordinate to the District Court have power to hear 
appeals in such cases. They have no jurisdiction at all under 
the Act. It isa Special Act and the appeal lies only to the 
District Court and cannot possibly be heard by any such 


inferior courts. I therefore grant the application and set. 


aside the order of the lower court. I direct that the appeal be 


heard and tried by the District Judge himself. Costs of this 
application will abide the result. . 


i Application allowed. 


HARBANS RAI AND OTHERS, 
VErSUS 


~SRINIWAS RAO KALIN AND OTHERS.* 


Morteage— Usufructuary mortgage of occupancy holding—N.-W. P. Rent 

Act—Act XII of 1581, section 9—Agra Tenancy Act II of 1901 (Lo- 

, 6al)— Retrospective effect of—Jurisdiction—Morteagee’s suit Jor posses- 
ston-maintainable in Civil Court, 


The Agra Tenancy Act can have no retrospective effect and ifa usu- 
fructuary mortgage of bis holding made by an occupancy tenant was 
valid under the law which was in force at the time when the mortgage 
. Was made, and ifthe mortgagee was entitled to enforce his mortgage before 


the passing of the said Act, he would be equally entitled to do so after 2 


the passing of ‘that Act., Badu Lal v. Ram K, alt, 3 A. L. J. R., 40, Brij 
Mohan Das v. Algu, 1. L. R., 26 All., 78, followed. Harnandan Rat y. 
Nackchhedi Rai, A. W. N., 1906, distinguished. 

° ° F. A, No. 26 of 1910. 
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Where certain occupancy tenants had usufructuarily mortgaged their 
holding to the plaintiffs in 1887 and agreed to redeem a prior mortgage and 
put the plaintiffs into possession at the end of Jeth, 1295 Fasli, but did not 
do so till after the Agra Tenancy Act had come into force, Ae/? that the 
plaintiffs were entitled to institute and maintain a suit for possession as 
mortgagees in the Civil Court. 

FIRST APPEAL froma decree of Munshi Chhajju Mal, 


Subordinate Judge of Ghazipur. 
Suit for possession. 
The court below decreed the suit. Defendants appealed, 
» Govind Prasad, for the appellants. 
Sundar Lal (with him Gokul Prasad), for the respondents, 
The following judgments were delivered. 


KARAMAT HUSAIN, J.—On the 3rd of October, 1887, Kalu 
Rai, Kauleshar Rai, Harbans Rai, Har Prasad Rai, Ganga 
Rai and Madho Rai, made a mortgage with possession in 
favour of Pandit Suba Rao. In paragraph 4 of the mortgage- 
deed they said :— 


“ Out of the 4 anna share sold in the aforesaid taluga, the sir land 
in mauza Harpur, belonging to us, the executants, and appertaining to 
the aforesaid share is under a deed of usufructuary mortgage, in possession 
of Mr. Charles, the owner of the indigo concern in mauza Mahewa and 
in that of Chhittu Khan and Usman Khan, residents of Zamania. The 
term of the said bond is to expire on the Puranmashi of Jeth Sudi, 1895 
Fasli. The amount of the jana in respect of the aforesaid bond is not 
included in Rs. 4,203 7-6 We shall get the said land redeemed within 
the aforesaid period and assign the same in accordance with the stipula- 
tions herein-under specified to the decree-holder for making collections 
in respect thereof, to enable him to realize the amount due to him. In 
the event of defult and connivance on the part of us, the executants, the 
decree-holder shall, if assistance is given by us, the executants, redeem 
the nforesaid mortgage personally and at his own cost, take possession 
of the land himself, make collections in respect thereof in accordance with 
the stipulations hereinafter specified. 


The plaintiffs, who are the representatives of the mort- 
gagee with possession under the mortgage-deed, dated the 
3rd of October, 1887, instituted a suit for possession of the 
sir, measuring 36 bighas, 13 biswas, 114% dhurs of land in 
mauza Harpur, to which the stipulation set forth in para- 
graph 4 of the mortgage-deed, dated the 3rd of October, 
1887 applied. With the suit for the possession of other property 
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we are not concerned in this appeal. In paragraph Io of the 
plaint, the plaintiffs stated as follows :— 


“ It appeared on enquiry that the lands in mauza Harpur were the 
cultivatory holdings of the defendants ; and the defendants could have 
put the principal mortgagee or the plaintiffs in actual possession thereof. 
But when the said persons did not make over the possession and even 
refused to pay the rent entered in the papers, the plaintiffs brought a suit 
for arrears (of rent) against the defendants. At that time the defendants 
represented themselves to be the owners of the said lands. The Revenue 
Court directed the defendants to bring a regular suit, and the suit brought 
by the defendants was dismissed by the Civil Court on the 14th of 
December, 1908.” 


Paragraph 11 is as follows :-— 


“ If the plaintiffs succeed in the suit for arrears of rent, they shall get 
the rent for the 3 past years, according to their share. But in case the 
plaintiffs get the actual possession they shall make a large profit from the 
said land. According to the terms of the document, the plaintifts are in 
every way entitled to’get actual possession of the said lands. ” 


The defendants, Madho Rai, Ganga Rai and others, in 
their written statement with reference to the holding in 
dispute, made the following statement :— 


“Itis admitted that the land in Harpur is an occupancy holding; 
but it is not admitted that defendants could deliver possession thereof. 
The fact that possession was not delivered is admitted. The claim in 
respect of the land in Harpur is wrong for this reason also that it is an 
occupancy holding. The relation of landlord and tenant exists between 
the parties aud a Civil suit cannot be brought in respect thereof The 
defendants have been in possession of the land in Harpur since 1896 As 
a matter of policy, the plaintiffs have not entered in the plaint the time of 
the commencement of the defendant's possession,” 


The written statement of Harbans Raj and others contains 
the following statement :— 

“The cause of action arose in 1897 and 1898 as alleged by the 
the plaintiffs. Even if there were any right it became extinct on 
account of delay.” 

One of the issues framed by the Court below was :— 

“Ts the claim in respect to item, (a) [i e, the cultivatory holding, 
measuring 36 bighas, 13 biswas and 11X dhurs in mauza Harpur] 
cognizable by a Civil Court.” 

The finding of the court below on this point is in the 
following terms :— 


“The objection as to the jurisdiction ofa Civil Court to entertain 
the suit is based on the fact that the plaintiffs sued the defendants as 
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tenants and obtained a decree for arrears of rent. It is argued that the 
defendants being the plaintiff’s tenants in respect of the land claimed 
cannot be dispossessed bya suit in a Civil Court. It may be said in 
reply that the suit is notfor ejectment of the defendants as tenants, 
but is one for possession as mortgagees. Before the Tenancy Act came 
into force usufructuary mortgages of occupancy land were recognised as 
valid, and there was nothing to show that these mortgages could not be 
made by a tenant in favour of his Zamindar. The plaintiffs could have 
got no relief on their cause of action in the rent court, and the suit is 
clearly cognizable by a Civil Court.” 

Having come to the .conclusion that the suit was cogniz- 
able by the Civil Court, the court proceeded to determine how 
much of 36 bighas, 13 biswas and 1144 dhurs was mortgaged 
with possession to the plaintifs predecessor-in-title and found 
that the only evidence produced by them showed that an area 
of 20 bighas,6 biswas and 18 dhurs of sir was mortgaged. 
That court, therefore, gave the plaintiffs a decree for the 
recovery of possession of 20 bighas,6 biswas and 18 dhurs 
of sty land in mauza Harpur. The defendants come to 
this court and out of the five pleas in the memorandum 
of appeal, the first’ and the second pleas are pressed by 
their learned Vakil. In support of the second plea, the 
substance of argument is that, although the mortgage with 
possession of the holding was executed prior to the Agra 
Tenancy Act (Il of 1901) which came into force on the Ist of 
January, 1902, yet ag the possession of the holding in suit was 
not taken by the mortgagors and delivered to the plaintiffs 
till after the coming into force of that Act, no suit for posses- 
sion of the holding could be instituted. In support of this con- 
tention he relies on the remarks of STANLEY, C. J., in arnan- 
dan Rai v. Nackchhedi Rai('), The learned Chief Justice is 
reported to have made the following remarks :— 


“ It is contended that as no default was made until the 22nd of June, 
19¢2, and that date was subsequent to the passing of Act-No. II of 1901, 
this deed did not operate as a deed of mortgage until after Act No. II of 
1901, had found its place on the statute-book, and the contention of 
the learned counsel for the respondent is that the language used in the deed 
shows that it was only a money-bond in its inception and did not operate 
and was not intended to operate as a deed of usufructuary mortgage 
until the date on which default was made. After carefully considering 
the words used in the deed we agree with the interpretation which res- 
pondent’s learned counsel puts upon the deed.” i 


(1) [1906] A. W. N., 302. 
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This ruling in my opinion has no application to the facts 
of the present case. In the case before us, there is nothing to 
show that the mortgage of the 3rd of October, 1887, was not a 
complete and enforcible deed prior to the coming into force of 
Act II of 1901. The portion of the deeds which I have 
already quoted very distinctly shows that that deed was 
Operative according to the mortgagors in Jeth Sudi, 1295 Fasli, 
The allegations in the written statement of Madho Rai and 
others distinctly show that they have been in possession of the 
land in Harpur since 1896, a date long before the date on 
which the Agra Tenancy Act came into operation. Thus 
there is no force in the contention of the learned Vakil for the 
appellants that the plaintiffs cannot sue now to obtain 
possession of the occupancy holding. In Badu Lal v. Rant 
Kali (') BANERJI, J., observes: 

“The Act cannot have retrospective effect, and if what the tenant 


did was valid under the law which was in force at the time when the 
mortgage was made, and if the mortgagee was entitled to enforce his 


mortgage before the passing of the new Act, he would be equally entitled 


to do so after the passing of that Act.” 


The above remarks contain a sound Proposition of law, 
I therefore hold that in the present case the representatives of 
mortgagee with possession are entitled to enforce their 
mortgage. 

The first plea taken by the learned Vakil for the appellants 
is that the relation of landlord and tenant exists between the 
plaintiffs and defendants, and that being so, the plaintiffs can- 
not oust the defendants from the actual possession of the 
holding in suit through a Civil Court. In support of this pro- 
position, he relies on the allegations made by the plaintiffs in 
paragraphs Nos. 10 and 11 of the plaint and also on the judg- 
ment of the Subordinate Judge, dated the 14th of December, 
1908, to be found on page 81 of the respondent’s book, The 
material portion of the judgment of the Subordinate Judge 
is in the following terms :— 

“It appears that at the last settlement Phenky Ral, the father of 
the plaintiff, was the occupancy tenant of the plots in question and the 
plaintiff admits that he has succeeded to the rights of his father. Subse- 
quently he and several others acquired the zamindari interest in the 


share in which the lands lie, and then all of them gave a usufructuary 
. (1) [1905] 3 A. L. J. R, 40. 
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mortgage of the zamindari interest to one Suba Rao who is now repre- 
sented by the defendants. I thus find that the plaintiff is a tenant of the 
holding. He is recorded as such even at the recent partition of 1905. 
He does not become a Zamindar because he purchased a fractional 
share of the zamindari to which the land appertains. The suit is, there- 
fore, dismissed with costs.” 

This judgment in the absence of anything to the con- 
trary, shows that the defendants, when they mortgaged 
their holding on the 3rd of October, 1887, to Suba Rao, 
were the tenants of this holding and not the owners of 
it. That being so, the allegation of the plaintiffs in para- 
graphs 10 and 11 of the plaint that the defendants are 
their tenants is not specific enough to show that at the time 
of the mortgage they were the owners of those plots, and 
that after the mortgage the relation of landlord and tenant 
between the parties came into existence by any act of the 
plaintiffs and if at the date of the mortgage, the defendants 
were the tenants and if they mortgaged their holding to the 
predecessors-in-title of the plaintiffs, the plaintiffs are evi- 
dently entitled to institute a suit for possession as mort- 
gagees in the Civil Court, Such a suit cannot be cogniz- 
able by a Revenue Court. 


For the above reasons, | would dismiss the appeal with 
costs. 


CIAMIER, J.—I agree that the appeal should - be dismiss- 
ed. I wish to add a few words. 


The suit is for possession of land on the basis of an usu- 
fructuary mortgage made in October, 1887. At the date of- 
this mortgage the’ defendants were tenants or occupancy 
tenants of the land. The land was mortgaged to other per- 
sons. The defendants undertook to redeem the land and 
give the plaintiffs’ predecessors, possession at the end of Jeth, 
1295 Fasli, From the written statement it appears that the 
defendants got possession of the land in 1896 A. D. That 
was before the passing of the Agra Tenancy Act. Before 
that Act was passed, an usufructuary mortgage of his holding 
by a tenant-at-will or cccupancy tenant could be enforced 
ina Civil Court. Briz Mohan Das v. Algu (*). According to 
the view expressed in Harnandan Kaz v. Nackchhedt Rai 


(1) [1903] I. L. R., 26 All, 78. ü 
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(2), a mortgage by an occupancy tenant made before the 
passingof the Agra Tenancy Act, may in certain circumstances 
be affected by the Act. But according to the case just cited 
and according to Babu Lal v. Ram Kali, (3) the mortgage 
in question in the present case is not affected by the Act be- 
cause the mortgage took effect and gave the plaintiffs a 
right to claim possession before the Act was passed. The 
passing of the Act did not deprive the plaintiff of this right. 


The question whether this suit is maintainable in the 
Civil Court seems to me to be free from difficulty, The 
defendants were tenants at the date of the mortgage. This 
is a suit on a mortgage, and I see no reason, why the plain- 
tiffs should be deprived of their right to enforce the mortgage 
merely because they made an attempt to recover rent from 
the defendants. They were met by the plea that the defend- 


ants were mortgagors and the plaintiffs mortgagees of the. 


land. We do not even.know whether the plaintiffs’ attempt 
to recover rent was successful or not. I agree that the 
appeal be dismissed with costs. | 
BY THE COURT :—The order of the Court is that the 
appeal be dismissed with costs. 
Appeal dismissed. 


(2) [1906] 2 A. W. N., 302. 
(3) [1906] 3 A. L. T. R, 40. 
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KIDAR NATH KASAUNDHAN AND ANOTHER 


CIVIL. 
— VErSUS 
a NAIPAL SINGH AND OTHERS.*® 
Nov., 21. Mandadari tenure, what is—whether saleable in execution of decree— 
BANERJI, J. Estoppel— Mortgage. 
TUDBALL, J. Held that a mandadart tenure was not liable to a decree for sale 


on foot of a mortgage. 


A mandadari tenure is nothing more than an occupancy holding 
and is not therefore transferable. 

Parties must be deemed to have known the law, and if one of them 
takes a mortgage of property with the knowledge that it is unlawful for 
the mortgagors to make a mortgage, the plea of estoppel cannot be 
raised. 

SECOND APPEAL against a decree of E. R. Neave, Esq,, 
I. C. S., Additional Judge of Gorakhpur, confirming a decree 
of Saiyad Hidayat Ali, Munsif of Gorakhpur. 


Plaintiff's appeal. 
Suit for sale on a mortgage, 
The facts of this case are briefly as follows :— 


One Debi Sahai held a simple money decree against 
defendant No 1 in 1860. On the 2Ist of July, 1868, he 
purchased the property in suit under an auction sale. On 

“the 17th of April, 1882, it was resold by Debi Sahai to 
defendants Nos, 1 and 2 for Rs. 475. Out of the consideration, 
Rs. 414 were paid, and for the remaining Rs. 61 a bond of 
simple mortgage was executed, hypothecating the above 
property to the vendor. This bond was renewed on the 27th 
of December, 1891, the mortgage-money then amounting, 
with interest, to Rs, 182-6-0. A suit was brought on this bond 
by plaintiffs Nos, 1 and 2, the son and grandson, respectively, 
of Debi Sahai, deceased.’ Defendants 1 to 3 did not contest 
the suit. Defendants 4 to 7, being the puisne mortgagees 
and their successors in interest raised a number of defences, 
one of them being that the property in suit was the cultiva- 
tory holding of the defendants and could not be hypothecated , 
according to law. 

e S. A. No, 223 of 1911. . 
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Plaintiff pleaded that the mortgage was not void, as the 
property, which was situated in pargana Bhodapara, of the 
Gorakhpur district, was held under mandadari tenure, and 
could therefore be the subject of transfer according to custom. 


The court of first instance dismissed the claim holding 
that there was no evidence as to the alleged custom. The 
lower appellate court confirmed the decree relying on an 
unreported decision of this High Court (Case No. 2163 of 
1886, STRAIGHT and BRODHURST, JJ.) which held that “it is a 
much safer course to hold that sandadari rights of the land 
involved in the present case come within the definition of 
occupancy rights, and, as such, they are not transferable.” 

Plaintiff appealed. 

Surendra Nath Sen, for the appellant. 

Mandadari tenure is a form of customary tenure prevail- 
ing in the Gorakhpur district. 

Vide District Gazetteer, pages 131-132. 

Settlement Report of Gorakhpur, paragraph 507. 

It is equivalent to an occupancy tenancy with a right of 
transfer, 

[BANERJI, J—There can be no occupancy tenancy with 
a right of transfer. ] 


It may be said to amount to a fixed-rate holding, only 
Gorakhpur is not a permanently-settled district: 


[TUDBALL, J].—There are only five classes of tenure under 
the Act. All tenancies which do not come under the first 
four heads are defined to be non-occupancy tenancies. ] 


This is a customary tenure, not created by statute. It 
is independent of it. 

| TUDBALL, J.—Can custom override statute law?] 

Defendants stand in the shoes of the original mortgagees. 
They are estopped from contesting our title. If the mort- 
gage was invalid, it cannot be challenged by those who were 
parties to it. 

| BANERJI, J.—There can be no estoppel when both parties 
are fully aware of the illegal nature of their transaction. | 


They were not aware that mandadari tenures were not 
transferable according to law. 
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{TUDBALL, J.—Ignorance of law could be no excuse. ] 


The District Gazetteer says that this form of tenure has 
been recognized repeatedly by Government. Reference was 
made to l 

Bajinath Changa \. Shaikh Hafts-ud-din and another, [1900] 4 
C. W. N., 679 


Govind Prasad, for the respondents, was not called upon. 
The judgment of the Court was delivered by 


BANERJI, J—This appeal arises out of a suit brought by 
the plaintiffs-appellants to enforce a mortgage of the 27th 
of December, 1891, executed by the first two defendants. 
Defendants No. 4 and 5 are puisne mortgagees of the pro- 
perty mortgaged, and defendants Nos, 6and 7 are the sons 
of defendant No. 5. The property mortgaged which the 
plaintiffs seek to sell is what is known in the Gorakhpur 
district as a standadari tenure. The courts below have 


l heid that such a tenure is not saleable and otherwise trans- 


ferable, and that a suit for the sale of such a tenure is not 
maintainable. It is admitted that if the plaintiffs cannot 
obtain a decree for sale, they are not entitled to a decree 
for money only as more than six years had elapsed from 
the date on which the mortgage money became due before 
the institution of the suit. The only question which we 
have to consider is whether a mandadari tenure is transfer- 
able and a decree can be made for the sale of such a tenure. 
It is not contended on behalf of the plaintiffs that the 
mortgagors had any proprietary interest in the mortgaged 
property. There is no evidence to show how mandadari 
tenures originated, and the learned Vakil for the appellants 
does not contend that there is evidence on the record to 
show that a szandadaré tenure is transferable. It is admit- 
ted that the only right, which the holder of such a tenure 
has, is the right to occupy it as an occupancy tenant. If the 
land in question is an occupancy holding, it is not transfer- 
able and is not liable to sale in execution of a decree, 
Section 9 of Act XII of 1881, which was in force at the time 
when the mortgage in question was executed, clearly pro» 
vides that an occupancy holding is not transferable in 
execution of a decree, If it is not transferable ‘in execution e 
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of a decree, a court cannot make a decree ordering the sale 
of such property. The nature and incidents of a mandadari 
tenure were considered by this Court in an unreported case 
referred to in the judgment of the court below, namely, case 
No. 2163 of 1886, decided by STRAIGHT and BRODHURST, JJ. 
Those learned Judges held that a mandadari tenure was 
nothing more than an occupancy holding, and was not there- 
fore transferable. Wesee no reason to cometo a different 
conclusion. The courts, below were, therefore, right in 
refusing to make a decree for sale. 


The only other point urged before us was that the 
defendants were estopped from raising the plea that the 
property mortgaged by the persons from whom they derived 
title, was not capable of being mortgaged.: We are unable 
to accede to this contention inasmuch as both parties 
must be deemed to have’ known the law, and if the plain- 
tiffs took a mortgage of the property which was not 
transferable under the law with the knowledge that it was 
unlawful for the mortgagors to make such a mortgage, they 
cannot be allowed to raise the plea of estoppel. The appeal 
fails and is dismissed with costs. 


S AP: Appeal dismissed. 
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JAGAN NATH OJHA 
VE SUS 


RAM PHAL AND OTHERS.* 


Civil Procedure Code (Act V of 1908), Order 21, Rule 35—Sutt for 
recovery of joint possession—Form of decree—Practice. 


Held, that a plaintiff who has never been in possession, but is entitled 
to possession jointly with other persons, can be granted a decree for 
joint possession. , 


-There is no distinction on principle between the case of a person who 
was in joint possession but was subsequently dispossessed, and the case 
of a person who was entitled to joint possession but had not obtained 
such possession. 

SECOND APPEAL against a decree of Pandit Sri Lal, 
District Judge of Ghazipur, confirming a decree of Babu 
Ganga Nath, Officiating Munsif of Ballia. / 


Suit for recovery of joint possession and damages. 
The facts of this case are briefly as follows :— 


The plaintiff-appellant .brought a suit for joint possession 
of certain zemindari property, and for damages. 


The court of first instance gave him a declaratory decree 
in respect of his share. The lower appellate court -affirmed 
this decree, holding that plaintiff had failed to prove that he 
was even in physical possession of the lands jointly with 
his co-sharers. 


Plaintiff appealed. 


The case coming on before a single Judge was referred 
to a Division Bench by 


CHAMIER, J.—This was a suit by the appellant for joint 
possession of land with the respondents, The land belonged 
to one Lachmi Ojha on whose death it passed to his widow. 
On the widow's death ‘the property devolved upon the . 
appellant, the respondents and others. The respondents 
resisted the suit on the ground that the widow had _transferr- 
ed it to them for lawful necessity. They also relied upon a 

© S. A. No, 1050 of 1910. 
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compromise arrived at in a suit. It has been found and it is 
now admitted that the compromise is not binding upon the 
appellant and that the transfers by the widow were not sup- 
ported by necessity. The courts below-have given the appel- 
lant a declaration of his right in the property and have 
declined to give him a decree for joint possession. The only 
-point taken in second appeal is that the appellant should have 
been given a decree for joint possession with the respondents, 


It was contended by counsel for the appellant that although 
a decree could not be made for joint possession before the 
passing of the new Civil Procedure Code V of 1908, Order 21 
Rule 35 of the first schedule to that Code, had made the 
passing of such a decree possible, and that in cases like this 
a decree should be made for joint possession. The first 
part of this argument is plainly untenable. The courts have 
always recognized a right to joint possession and have passed 
decrees for joint possession in certain cases, See for example 
the case of Bhairon Rai v, Saran Rai (1), where the plaintiff 
had been ousted from joint possession by the defendant, and 
the court entered the plaintiff to possession by giving him 
a decree for joint possession. In England it has always 
been recognized that ejectment or its modern equivalent may 
be maintained by one co-owner against another where there 
has been an actual ouster (see the cases cited in Carr on 
Collective Ownership, Chapter VII). TUDBALL, J, in Sheo 
Pher Singh v. Bhola Singh (°), held that Order 21, Rule 35, has 
made no change in the law but has merely shown how a 
decree fur joint possession may be executed, I entirely 


agree, 

If a decree can be passed to put a plaintiff dack into joint 
possession, there is no reason why it should be considered 
impossible to pass a decree for joint possession in the case of a 
plaintiff who has never been in possession. Whether such a 
decree ought in any particular case to be passed is another 
question (see the remarks of AIKMAN, J.,in Ram Charan Rat 
v. Kauleshar Rat (8). Instances of cases in which this Court 
has held that a decree for joint possession should not be 
passed will be found in Phani Singh v., Nawab Singh (+). 

(1) [1904] I. L. R., 26 AIL, 588. (2) S. A. 1229 of IQIo, 
(3) [1904] L L. R, 27 AlL, 153. (4) [1905] I. L. R., 28 AU., 161. 
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The actual decision in that case was that a decree for joint 
possession should not be passed in favour of one co-sharer 
against another, where on the death of the tenant of the land 
the defendant, who was one of the co-sharers “ quietly appro- 
priated the land ” and applied for mutation of names in his 
favour alone, one of the reasons given for the decision was 
that it was only by partition that«a co-sharer could obtain 
physical possession of an area equivalent to his fractional 
share if he was not already in possession, and a Civil Court 
could not make a partition of a mahal. It seems to me that 
this is not a reason for refusing to give a decree for Jorné posses- 
sion, but if it is a sufficient reason for refusing a decree for 
joint possession where the plaintiff has never been in posses- 
sion, it is also a sufficient reason for refusing such a decree 
where he has been in possession. 


Counsel! for the appellant has referred me to the recent 
decision of BANERJI, J.,in Tund Man v. Chedda ('). In 
that case two.persons, Chatur Das and Jiwan Das had 
leased a shop to the defendants. The plaintiffs acquired 
the rights of Chatur Das and the defendants acquired the 
rights of Jiwan Das. The defendants declined to give the 
plaintiffs their share of the rent and denied their title, 
BANERJI, J., held that the plaintiffs were entitled to a decree 
for joint possession, saying that it was manifest from the 
provisions of the present Code of Civil Procedure that a decree 
for joint possession could be granted. He might, I think, 
have rested his decision on the ground that there had been 
an actual ouster of the plaintiffs by the defendants, As I 
have already said, I do not think that the present Code of 
Civil Procedure has altered the law as regards the competency 
of courts to give a decree for joint possession. - The judgment 
of their Lordships of the Privy Council in Watson & Co, v 
Ramchand Dutt (2), shows that a decree for joint possession 
can be given, and that the question whether one co-owner 
is entitled to a decree for joint possession with another co- 
owner depends on the circumstances, The judgment of 
their Lordships shows that it is important to ascertain whether 
what the defendant is doing with the land is done in denial 


(1) S. A. 948 of 1910. (2) [1890] I. L. R., 18 Cal., 10. 
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of the plaintiffs title. In the present case the defendants, 
respondents have all along denied the appellant’s title and 


have kept him out of possession, saying that they alone are 
entitled. 


But for the decision of this Court in Phani Singh v. Nawab 
Singh and other like cases, I should have been disposed to 
give the appellant a decree for joint possession. In doing 
so I should have the support of the decision of the Calcutta 
High Court in Surendra Narain v, Hari Mohan (+), and of 
BANERJI, J. in Lund Man v. Chedda. \t has been the prac- 
tice in Oudh for years to pass decrees for joint possession 
in such cases as this. In the circumstances the proper course 
seems to be to refer this appeal to a Bench of two Judges, 
I refer it accordingly. ' 


= 


Surendra Nath Sen, for the appellant. 


There has been some difference in the past as to a decrce 
for’ joint possession. And I therefore pray for a decree 


under Order:-21, Rule 35. 
Watson & Co. v. Ramchund Dutt, [1890] I. L. R., 18 Cal, to. 
Bhola Nath vy. d. Buskin, [1894] A. W. N., 127. 


Ahmad Kareem, for the respondents. 


, The law is the same as it was of old. I submit that no 
change has been made. Referred to 


Phani Singh vy. Nawab Singh and others, [1905] I. L. R., 28 AJl, 161. 


There is a distinction between cases in which no physical 
possession has been obtained and cases in which there has 
been ouster from such possession. A decree may be granted 
in the latter case, but not in the former. 


(TUDBALL, J.—There is no difference in principle. Itis a 
matter of common sense, nothing else.] 
Reference was also made to 
Bhairon Rai v. Sarun Rai, [1904] I. L. R., 26 All, 588 F. B. 
Jagarnath Singh v. Jainath Singh, |1904] I. L. Rọ, 27 All, 88. 
Surendra Nath Sen was not heardi in reply, 
(1) [1906] I. L. R, 33 Cal., t201. 
177 
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The judgment of the Court was delivered by 


BANERJI, J.—The only question in this appeal is whether 
a plaintiff who had never been in possession but was entitled 
to possession jointly with other persons, could be granted a 
decree for joint possession. The facts of the case are fully 
set forth in the order of our brother CHAMIER, by which he 
referred this case to a Bench of two Judges. They are 
briefly these :—The property in suit, which is a share of 
zemindari, originally belonged to one Lachmi Ojha. It 
passed on his death to his widow, and on the widow’s death 
to the plaintiff, to°the respondents, and to others. As the 
plaintiff did not obtain possession of the property, he brought 
the suit, out of which this appeal has arisen for possession 
jointly with the defendants. He also claimed damages, but 
that part of the claim has not been pressed in this Court. 
Other reliefs were asked for with which we are not concerned 
in this appeal. The court of first instance decreed a part of 
the claim, but refused to grant a decree for joint possession, 
This decree was affirmed by the lower appellate court. The 
contention before us is that a decree for joint possession 
ought to have been passed in the plaintiffs favour. For the 
opposite contention reliance is placed upon the decision ofa 
Bench of this Court in Phani Singh v. Nawab Singh (t), 
That case no doubt supports the view taken by the courts 
below, but with great deference we are unable to agree with 
it In the Full Bench caseof Bhairon Raz and. others v. 
Saran Rai(?) it was held that where the plaintiff had been 


ousted from joint possession by the defendants, a decree. 


could be made in his favour for restoration to joint possession, , 


We fail to see that on principle there is any distinction 
between the case of a person who was in joint possession but 
was subsequently dispossessed, and the case of a person who 
was entitled to joint possession, but had not obtanied such 
possession. As pointed out by our brother CHAMIER, an 
action for joint possession is a well-known form of action, 
both in England and in this country and before the decision 
of the case of Rahman Chaudhri v. Salamat Chaudhri (8), 
decrees were always made for such possession, There may 


no doubt be cases in which the court may not deem it reason-° 


(1) [1906] I. L. R., 28 All, 165. (2) [1904] L L. R, 26 All, 588, 
(3) [igor] W. N., 48. 
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able in the interests ofall the parties concerned to make a 
decree for joint possession. An instance of such a case is 
that of Watson and Company v. Ram Chand Datt (1). An- 
other case of the same kind is that of Bhola Nath v. AT. 
Luskin (3). That a decree for joint possession can be made, 
has until recently in this Court, always been regarded as 
settled law, but if any doubt existed on the point, it has been 
removed by the clear provisions of Order 21, Rule 35 of the 
present Code of Civil Procedure. In our opinion the circum- 
stances of the present case are such as.to entitle the plaintiff 
toa decree for joint possession. The courts below were, 
therefore, wrong in not granting him such a decrée. We 
accordingly allow the appeal, and vary the decree of the 
courts below by adding to the decree made by those courts 
a decree in the plaintiffs favour for joint possession of the 
property decreed. The appellant will have his costs in this 
Court and in the courts below. 


S. A. P. Appeal allowed, 
(1) [1890] I. L. R., 18 Cal., 10. (2) [1894] V’. N., 127. 


CIV] 
IQI. 
Jagan . 
Oyh, 

v. 
Ram P 


Baner). 


1318 HIGH COURT. (A. L. J. R. 


CiviL. ABDULLA AND OTHERS 
VEVsus 
l RAMLAL AND OTHERS. 


Hindu Law—Mitakshara— Widow— Gift—Consent of nert reverstoner 


KaRANAT how far binding on cther reVEVStONers. 


HUSAIN, J. 
CHAMIER J. 


November, &. 


— 


A Hindu widow in possession of her husband’s estate made a gift 
to her sister’s son with the consent of the presumptive reversionary heir 
of her husband. Ina suit by the other reversionary heirs for a declaration 
that the gift was not binding on them, Ze/d, that the gift by the widow 
with or without the consent of the presumptive reversioner was nota 
legitimate transaction. Bajrangi Singh v. Manokarnika Bakhsh Singh, 
I. L. R., 30 All, 1, discussed. 

SECOND APPEAL against the decree of Additional Judge 
of Gorakhpur, reversing a decree of the Munsif of Deoria. 


Suit for a declaration. 

The facts were these :—Dudh Nath and Bhola Nath were 
two brothers. They were separate. Bhola Nath died with- 
out issue and his widow, Musammat Phul Kuar, came into 
possession of his property. Dudh Na th was the next rever- 
sioner, On 27th August, 1898, Musammat Phul Kuar executed’ 
a deed of gift of the property in favour of her nephew, Dwarka 
Pershad, who sold the property to the appellants on oth 
April, 1908. Dudh Nath joined Musammat Phul Kuar in 
executing the deed of gift. Dudh Nath died in 1902 or 
thereabouts. In 1909, the plaintiffs, who were the next 
reversioners at that time, brouzht a declaratory suit against 
Musammat Phul Kuar and the heirs of Dwarka Pershad and 
the appellants (vendees). The court of first instance held 
that Dudh Nath and Bhola Nath had been joint. The lower 
appellate court held that they had been separate, but that 
the gift by the widow was not binding on the plaintiffs, and 
decreed the suit. 


The defendants appealed. 

Surendra Nath Sen (with him Sundar Lal and S, K. Dar), 
for the appellants. 

It is settled law that a transfer made by a „Hindu widow, 
with the consent of the next rev ersioner, is aid. although the ° 
anes may not have been made for legal necessity. 

a S, A. 157 of I9IT, ° ° 
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Bajrangi Singh v, Manokarnika Bakhsh Singh, [1907] 1. L. R., 30 
AlL, r. P. C. 


Dudh Nath -alone was the next reversionary heir; his 
consent, therefore, validates the alienation. He not only 
consented but actually joined in executing the deed of gift. 


[CHAMIER, J :—But the Privy Council do not say definitely 


that the consent of only the nearest reversioner is enough, 


That is the Bengal view. ] 


That view is fully affirmed by the Privy Council, and they 
considered the consent of the “ persons constituting the next 
reversion” sufficient. Mrde page 21 of the report. They over- 
ruled the case of 


Ramphal Rai v. Tula Kuari, [1883] I. L. R, 6 All, 116 F. B., 
and held that a Hindu widow could validly accelarate the 
next succession by surrender of her rights to the next rever- 
sioner and could make a valid alienation with his consent. 
The widow alone, no doubt, represents a limited estate, but the 
widow and the next reversioner together represent the whole 
estate. The case of 


Bakhtawar and another v. Bhagwana, [1910] I. L. R., 32 All, 176, 
which is against _me, proceeded to distinguish the Privy 
Council case, cited above, on the ground that the latter was 
a case of sale, whereas that in I. L. R, 32 All, was one of 
gift. There seems to be, in principle, no distinction between 
these two forms of transfer so far as the present question is 
concerned. 


[CHAMIER, J :—At the time of joining in the deed of gift 
Dudh Nath was a very old man, with little chance of surviv- 
ing Musammat Phul Kuar ;‘he had, practically, little or no 
interest in the property. \Vould the consent of such a person 
be sufficient to deprive the other reversioners of their rights ?] 

He was the nearest reversioner; and whatever practical 
interest he may have had in the property, legally he had such 
an interest that by joining the widow in an alienation he 
could fully supplement her limited interest. 

[CHAMIER, J :—Is not the Bombay view against you ?] 


Yes, the case of 


Pilu Appa Nalwade x. Babaji Naru Maug, (1909). L. R, 11 Bom, 
1291, 


was decided against my contention, 
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Govind Prasad (with Satya Chandra Mukerji), for the 
respondents :—The Privy Council case in I. L. R., 30 All, is 
to be considered with reference to its facts. In that case the 
remote reversioners were held to be bound by the act of 
relinquishment of their predecessors-in-title who had received 
valuable consideration ; no general principle was meant to be 
laid down, 


{KARAMAT HUSAIN, J:—But the reversioners do not 
derive title through one another; and it makes no difference 
whether the consent was given for valuable consideration or 
otherwise. It isthe fact of their consent’ which is material 
and sufficient. ] i 


The consent of the'reversioners makes the alienation valid 
only on the ground that it raises a presumption as to the 
existence of legal necessity for the alienation. I rely on the 
cases, already cited, in I. L. R.,6 All, and 11 Bom. L. R. In 
the case of a gift there can be no question of legal necessity, 
and, therefore, consent is of no avail, The Privy Council case 
should not be taken to have meant to overrule the whole of the 
reasoning of the casein I, L. R, 6 All. The casein I. L. R., 
32 All, fully meets the facts of the present case, 


Surendra Nath Sen, replied. 
Cur. ad, vult, 
The following judgments were delivered, 


CHAMIER, J.—Dudh Nath and his brother Bhola Nath each 
owned a nine pies share in a village. Bhola Nath died childless 
about 25 years ago, leaving a widow Phul Kuar who took 
possession of his share. In 1898, Phul Kuar transferred 
that share by deed of gift to her sister’s son Dwarka Pershad. 
Dudh Nath joined in the deed. Dwarka Pershad ten years 
later sold the share to the appellants for Rs. 1,342. Dudh Nath 
died a few years ago and was succeeded by the respondents 
who were his heirs, They brought this suit in 1909, praying 
for a declaration that a deed of gift of 1898, was not binding 
on them as the presumptive reversionary heirs of Bhola Nath. 
The Munsif dismissed the suit holding that Dudh Nath and 
Bhola Nath were joint in estate, consequently Phul Kuar had 
no interest which she could transfer to her nephew. On 
appeal the Additional Judge held that Dudh Nath and 
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Bhola Nath had separate interests—a finding which must be 
accepted by this Court in Second Appeal—and following the 
decisions of this Court in Bakhiawar v. Bhagwana (*), that 
the deed of gift was not binding upon the respondents 
notwithstanding that Dudh Nath who was at the date of the 
deed the presumptive reversionary heir of his brother had 
joined in the gift. 


The appellants rely upon the decision of their Lordships 
of the Privy Council in the case of Bajrangi Singh v, Mano- 
karnika Bakhsh Singh (7), as establishing the rule that a 
transfer of her husband’s estate by a Hindu widow is binding 
on the person who becomes entitled to the estate on the death 
of the widow if the person who is presumptive reversioner 
at the date of the transfer joins with the widow in making it, 
whatever the nature of the transfer may be. The respondents 
rely upon the decisions of this Court in Baekhdawar v, Bhag- 
wana ('), where it was held that the decision of the Privy 
Coincil did not apply at all to the case of a gift by a widow. 

In the case before their Lordships of the Privy Council 
there had been several sales of portions of her husband’s estate 
by a Hindu widow, the alienations taken together, amounting 
to the transfer of the whole estate. Their Lordships begin 
by referring to previous decisions of the Board in Collector 
of Masulipatam v. Cavaly Vencata (°) and Raj Lakhee ~v, 
Gokool Chunder (*) as, establishing the principle that an 


alienation by a Hindu_ widow which would not otherwise 


be legitimate may be validated by the consent of her hus- 
band’s kindred, and they observe that upon the practical 
application of the general principle there had been much dis- 
cussion in the High Courts in India. They disapprove of the 
view expressed by this Court in Ramphal Rat v. Tula Kuari 
~ (5), that the consent of the person who was presumptive 
reversioner at the date ofthe alienation cannot make the 
alienation binding upon the person who turns out to be 
the actual reversioner at the widow’s death, Next they refer to 
three decisions of the Calcutta and Madras High Courts in 
(1) [r910] I. L. Rọ, 32 All, 176. 
e (2) [1907] I. L. R, 30 AIL, 1; s.c. L. R 35 I A, 1. 


(3) [1861] 8 Moo. L A., 529. (4) [1869] 13 Moo. I. A., 209. 
(5) [1883] ILL, R., 6 All, 116, i 
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which the view taken was that as it'was established law that a 
widow could surrender her estate to the next reversioner it fol- 
lowed, that she could alienate it with his consent without any 
legal necessity. Lastly, their Lordsbips quote a decision of the 
Bombay High Court in which JENKINS, C. J., while disapprov- 
ing the Calcutta view that the widow’s interest was a life estate, 
the surrender of which to the next reversioner accelerated, his 
estates came to the conclusion that an alienation by a widow 
otherwise than for legal necessity may be validated by the 
consent of the reversioners, but the consent of the reversioners 
must be of such kindred, the absence of whose opposition 
raises a presumption that the alienation is a fair and proper 
one. After this review of the cases their Lordships say “the 
principle being thus admitted by the High Courts in India, 
the question of quantum of consent necessary only remains. 
aeea They [their Lordships] agree with the High Court of 
Calcutta that ordinarily the consent of the whole body of 
persons çonstituting the next reversion should be’ obtained, 
though there may be cases in which special circumstances may 
render the strict enforcement of this rule impossible.” 


If their Lordships affirmed the correctness of the Calcutta 
view, we must hold that even a gift of the whole estate by a 
Hindu widow, (the Calcutta High Court have always confined 
their rule to transfers of whole estates) is binding upon the 
actual reversioner if made with the consent of the person who 
was presumptive reversioner at the date of the gift. If, on the 
other hand, their Lordships approved of the Bombay view, we 
should hold that the consent of the presumptive reversioner 
does not validate a gift,as in the present case, of the whole 
estate to a relation of the widow for such consent cannot lead 
to the inference that the transfer was a fair and proper one. 
In the case of Pilu Appa Nalwade v. Babaji (1) SCOTT, C. J,, 
and BATCHELOR, J., held that the principle according to which 
a widow's alienation may be validated by the consent of the 
presumptive reversioner is ordinarily limited to transfers for 
consideration and cannot be extended to gifts where there 
is no room for the theory of legal necessity. They evidently 
considered that the decision of the Privy Council had not 
touched the previous Bombay rulings on the swB ject. 


(1) [1909] L L. Re 34 Bon», 165. 
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In Ram Krishna Kappuswami v, Tripurabai (1) SCOTT, C. CIVIL 
J. and Rao, J., after referring to the decision of the Privy igi. 
Councilin Bajrangi Singh v, Manokarnika Bakhsh Singh (2) ean 


held that the consent of the next reversioner was not always J; 
sufficient in every case to validate an alienation by the SADa 
widow. This Court, as already stated, has held that the Chamier, 
decision of the Privy Council in that case does not apply 
to agift by a widow, . 

I am not satisfied that their Lordships of the Privy Council 
intended to accept the Calcutta view and reject the Bombay 
view. Had that been their intention, they would, I think, have 
expressed themselves in different language. It is to be 
noticed that in the case before their Lordships the presump- 
tive reversioners being in the fourth degree, and other 
reversioners in the fifth degree of relationship to the widow’s 
husband. had consented to the alienation. The appellants 
are described as claiming through two reversioners in the fifth 
degree (a view which it is difficult to reconcile with some 
other decisions). If the consent of all the reversioners in the 
fourth degree was sufficient, itis not clear why their Lordships 
referred at all to the consent given by the reversioners in the 
fifth degree. It is to be noticed also that the Judicial 
Commissioners had definitely rejected the Calcutta view, yet 
their Lordships did not say that they were wrong in so 
doing. They agreed with the Judicial Commissioners that 
the consent proved was sufficient. - 

On the whole, I think, that there is sufficient reason fat 
holding that their Lordships’ decision was not intended to 
reject the Bombay view which was the view taken by the 
Judicial Commissioners in the case before them. If the 
Bombay view is to prevail, it is clear that the consent given 
by Dudh Nath is of no value. He was an old man who 
had really no interest in the property and no prospect of 
succeeding to it. With or without such consent the gift to the 
widow's sisters son cannot by any process of reasoning be 
held to be a legitimate transaction. I would dismiss this 
appeal with costs; 

' KARAMAT HUSAIN, J.—I agree. 
By THE CourT.—Order of the Court is that the appeal 
e be dismissed with costs. 
B. K, M. Appeal dismissed, 
è {1) 13 Bom, L. R, 940. (2) Supra. 
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' BEHARI LAL AND ANOTHER 
CRIMINAL * 
ae Versus 
- īgu. KING-EMPEROR. * 
Woven 16. verries Act (XVIL of 1878), section 22—Lessee of, ferry— Servants exact- 
—— ing unauthorised tolls from passengers— Conviction of master illegal—mens 
TUDBALL, J, Tea | 
Where the servants of certain lessees of a ferry are guilty of exacting 
unauthorized tolls from passengers, the lessees not being present and 
taking-no part in the extortion, Ae/d, that the conviction of the masters 
was illegal, inasmuch as the servants doing the act complained of had 
done something which was outside the scope of their employment. 
CRIMINAL REFERENCE made by H. Dupernex, Esq, 


Sessions Judge of Farrukhabad. 
The applicants were not represented. 
A. E. Ryves (Government Advocate), for the Crown. 


The following judgment was delivered by 
Tudball, J. TUDBALL, J.—This is a reference by the Sessions Judge of 
Farrukhabad. The facts of the case are as follows:—The 
applicants for revision in the court below, namely, Behari Lal 
and Bashir-ud-din are the lessees of Singhi Rampore Ferry. 
As such lessees, they employed certain persons ‘to attend to 
the ferry and collect the tolls. These servants in contraven- 
tion of the law extorted unauthorized and excessive tolls from 
certain passengers, thereby committing an offence under 
section 22 of the Ferries.Act. ‘The lessees, who apparently 
were not present and took no part in the extortion, have been 
prosecuted for this offence and have been convicted and 
fined appare-tly on the ground that whatever the servants have 


- 


done in the course of their employment, that act is the act of 
the masters. The learned Government Advocate has called 
my attention to a ruling in Queen-Empress v. Tyab Ali (*). 
That is a case under the Arms Act. The accused therein 
was a licensed vendor of arms and ammunitions and he 
employed a certain man as a salesman. The latter sold 
certain military ammunition to certain persons without 
previously ascertaining that such persons were ‘legally autho- e 
(1) [1900] I. L. R., 24 Bom., 423. 
* Cr. Ref. No. 598 of 1911, ii: ° 


Q 
e 
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rized to possess the same, It was pointed out in the judg- 
ment of that case that the question for decision was whether 
the accused had or had not “ delivered” the stores as section 
22 of the Indian Arms Act, 1878, makes penal a “ delivery” of 
military stores, e/cefera. The learned Judges who decided the 
case remarked as follows :—"“We fail to see how it can be con- 
tended that under these circumstances a delivery of goods by 
the man in charge would not be a delivery by the owner 
of the shops. It is not a question of intention, mens rea, 
or of knowledge ; it is the delivery which the Act makes penal, 
and the delivery by the manager is clearly in this casea delivery 
by the licensee.” The rule laid down in Attorney-General v, 
Siddon runs as follows :—“ Whatever a servant does in the 
course of his employment with which he is entrusted and as a 
part of it, is the master’s act.” The offence in the present case 
isa very different one. It consists of extortion of unauthorized 
tolls from passengers. , The servants in doing this act did 
something which was outside the scope of their employment, 
In this very offence there is decidedly a sens rea, a criminal 


intént. If it were an act done by the servants within the - 


scope of their employment, then the conviction of the master 
' would in the present case be a good one. But in My opinion 
the principle laid down in Attorney-General v. Siddon, does not 
apply to the present offence. The conviction of the lessees 
is bad in law. I accept the reference and. set aside the 
conviction and sentence. The fine, if paid, be refunded. 
Conviction set aside, 


CIVIL. 


IQII.: 





November, 23. 


——_ e 


KNOX, J. 
GRIFFIN, J. 


Knox, J. 


a 
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LALMAN AND OTHERS 
E Versus i 
KALKA PRASAD AND ANOTHER.* 


Civil Procedure Code ( Act V of 1908), Order 34, Rule 14—Malikana—whe- 
ther liable to attachment—Pensions Act (XXII of 1877), section IZ, 


Held that a malikanra allowance payable from a Government treasury 
is of the nature of a pension and by Act XXIII of 1871, section 11, is not 
liable to attachment by process ofany court in British India at the 
instance of a creditor or in satisfaction of a decree or order of court. 

EXECUTION SECOND APPEAL from a decree of Saiyid 
Muhammad Ali, Esq., District Judge of Banda, confirming a 
decree of Babu Achal Bibari, Subordinate Judge. 

Pearey Lal Banerji, for the appellants. 

The respondents were not represented. 

The judgment of the Court was delivered by 

KNOX, J.—This appeal arises out of an application made 
by the decree-holders to execute a money decree held by 
them. The mode in which the assistance of the court is 
required is set out as being by attachment of a malzkana 
allowance. Both the courts below have disallowed the 
application. It is contended before us that Order 34, Rule 14 
of the Code of Civil Procedure does not bar the present 
application. It was that order and that rule which the lower 
appellate court held to be sufficient reason for disallowing the 
application. We have examined the record of the suit’and 


_' we find both from it and from the application for execution 


that the property which the decree-holders seek to attach 
is amalikana allowance payable from a Government treasury. 
Such allowance is of the nature of a pension, and by Act 
No. XXIII of 1871, section 11,no money which is due or 
which is to become due on account of any pension or allowance 
shall be liable to seizure, attachment, or sequestration by 
process of any court in British India at the instance of a 
creditor or in satisfaction of a decree or order of court. It has 
not been shown to us that the alikana allowance which the 
decree-holders seek to attach is of any kind other than that 


e contemplated by section 11 of Act No. XXII of 1871. In 


the absence of such proof we see no reason to.interfere and 
dismiss the appeal. 


Appeal dismissed. 
° E. S. A, No 662 of 1911. ° 


~ 


, | 
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 SUBRANI 
l VEFSUS 
PURAN SINGH AND oTHERS,* 
Civil Procedure Code (Act V of 1908), Order XXI, Rules 53, 54, 89— 


Application to set aside sale—Decree on foot of a morigage—whether 
moveable or immoveable property, 


` Order XXI, Rules 53 and 54 of the Civil Procedure Code, make it 
quite clear that a decree for sale in enforcement of a mortgage is not to be 
regarded as immoveable property within the meaning of that order. 


CIVIL REVISION from an order of D. R. Lyle, Esq., 
District Judge of Shahjahanpur, confirming the order of 
Munshi Gokul Pershad, Subordinate Judge of Shahjahanpur. 


Application under Order 21, Rule 89 of the Civil Pro- 
cedure Code to set'aside the sale of a mortgage decree. 


The. applicant obtained a decree on a mortgage but 
before she could bring the property to sale, the respondent in 
execution of a money decree against her attached her mort- 
gage decree. Thereupon the applicant, under Order 21, 
Rule 89, applied to set aside the sale and deposited in court 
the necessarry amount. The Subordinate Judge relying on 
Batjnai v. Binoyendra,6 C. W. N., 5, held that a mortgage 
decree was not immoveable property within the meaning of 
Rule 89, and rejected the application on the ground that 
rule contemplated -only applications relating to immovable 


property. On appeal the District Judge confirmed this 
order, 


The judgment-debtor applied in revision. 

Girdhari Lal Agarwala, for the applicant, cited 
Musammat Bhawani Kuar v. Gulab Rat, [1877] I. L R., 1 All., 348, 
Appasami v. Scott, [1884] I. L. R., 9, Mad., s, 

Govind Prasad, for the opposite party. 


Whatever anomaly there might have been before the 
enactment of the present Code of Civil Procedure, Order 21, 
(Rules 53 and 54) makes it quite clear that a decree for sale 
° Civil Rev, No. 80 of 1911, 


CIVI] 


IQII 
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p] 


CHAMIE 


CIVIL 


IQII 


Subrani. 


Y. 
Puran Singh. 


Chamier, J. 
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in enforcement of a mortgage is not to be regarded as immov- 
able property. Referred to 
Abdul Majid v. Fats-uliah, [1890; 1. L. R., 13 AIl, 89. 
Karim-un-nissa v. Phul Chand, [1893] I. L. R., 15 All, 134. 
Harishanker v. Bai Kashi, [1901] I. L. R., 26 Bom., 305. 
The following judgment was delivered by 


CHAMIER, J.—The only questión in this case is -whether 
a decree for sale in enforcement of a mortgage is -immove- 
able property within the meaning of Order 21, Rule 89. The 
applicant held a decree for sale ona mortgage. The respond- 
ent in execution of a money decree against the applicant 
attached the decree for sale and brought it to sale. The 
applicant then applied under Order 21, Rule 89, to have the 
Sale set aside and he deposited the amounts specified in that 
rule. The courts below have held that the applicant’s decree 
was not immoveable property within the meaning of Rule 89. 


It appears to me that they were right. Whatever doubts 
there may have been on the subject previous to the passing 
of the present Code of Civil Procedure, it seems to me that 
Order 21, Rules 53 and 54 make it quite clear that a decree 
for sale in enforcement ofa mortgage is not to be regarded 
as immoveable property within the meaning of that order. 
It will be observed that Rule 53 provides for the attachment 
of decrees either for payment of money or for sale in enforce- 
ment of a mortgage and Rule 54 provides for the attachment 
of immoveable property and I need hardly add that in the 
case of the attachment of a decree in enforcement of a mort- 
gage it is not the practice to follow the provisions of Rule 54. 


The application is dismissed with costs. 


A, C. M. Application dismissed, 
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TARA CHAND MUKERJI 
VEISUS 


AFZAL BEG AND OTHERS,® 
Court Fees Act (VIL of 1872), schedule Lf, article 17 ..vi)—Court-fee payable 
on plaini—Suit by plaintiff in Joint possession to have share parti- 
tioned— Fixed fee ten rupeces, l 
Held, that a®plaint in which the plaintiff being jointly in possession 
of certain property prayed that the plaintiffs share might’ be partitioned 
was sufficiently’stamped with a court-fee stamp of Rs. 10. 


FIRST APPEAL from a decree of H. A. Lomas, Esq., Subor- 


dinate Judge of Dehra Dun. / 


Suit for partition of a house, 


The facts were these :—The plaintiff sued for partition of a 
house in which his share was three-fourths and the defendant’s 
one-fourth. The plaintiff alleged that he was in joint posses- 
sion with the defendants, The prayer was that partition be 
made by metes and bounds and possession be given to the 
plaintiff according to his share mentioned. The court fee 
paid was Rs.-10. The lower court was of Opinion that ad 
` valorem fee was needed, and after giving time for the payment 
of the balance, dismissed the suit. The plaintiff appealed, 


S. C. Banerji (for the appellant) :-—Plaintift’s allega- 
tion is that he is in joint possession, The suit falls under 
Article, 15 (vz) of the second schedule of the Court-Fees Act, 
I.rely on the case of 

Reoti v. Lachhman, [1900] 20 A. W. N., go. 
which followed the cases of 

Kirty Churn Mitter v. Aunath Nath Ded, [1882] I. L, R., 8 Cal, 
757; 

Mohendro Chandra Ganguli v, Ashutosh Ganguli, [1893] L L. R., 20 
Cal. 762, - 

It is by the allegations in the plaint that the court-fee is 
to be determined. The latest case is that of 


Bidhata Rat v, Ram Chariter Rai, [1907] 13 C. W, N, 37. 
° F., A, No. 284 of 1910. 


' CIVI 
Noveměe 
. KARAM 
Husarn 
CHAMIE 


CIVIL. 
Tara Chand 
Afral Beg. 


Chamier, J. 
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The lower court has relied on the ruling in | 
Wali-ullah and another v. Durga Prasad, [1906] I. L. R., 28 All, 340. 


but that ruling is not at all against me. 
Muhammad Ishaq, for the respondents. 


[CHAMIER, J :—Are there any rulings to the contrary ?| 

Yes, there are some cases which lay down a contrary rule, 
I rely on the cases of 

Reference under Court-Fees Act, section 5, [1894] 4 M. L. J. R., 110; 

Balvant Ganesh and others v. Nana Chintamon, [1893] I. L. R, 18 
Bom., 209. 

[CHAMIER, J.—But the point has long been settled in this 
court, which has followed the Calcutta view. 


The judgment of the Court was delivered by 


CHAMIER, J.—This was a suit by the appellant for parti- 
tion of a house and its appurtenances in Dehra Dun. The 
appellant paid a court-fee stamp of Rs, 10 on his plaint under 
the Court Fee Act, schedule II, article 17 (vi). The respond- 
ents pleaded that the court-fee paid was insufficient. They 
contended that it should be calculated on the value of the 
property. The court below acceded to this contention and 
appointed a commissioner to enquire into the. value of the 
property. The Commissioner reported that the value of the 
whole property was Rs. 22,000 and that the value of the 
plaintiff's share therein was Rs, 16,500, The court then 
a that the plaint should have borne a court-fee stamp of 

Rs, ¢7 and called on the appellant to make good the defi- 
ciency. The appellant having declined to do so, the court 
dismissed the suit. Several decisions were cited in the court 
below. We think that it is unnecessary to set them out here. 


In the case of Reoti v, Lachhman (€), this Court following 
decisions of the Calcutta High Court held that a plaint in 
which the plaintiff being jointly in possession with the defend- 
ant of property prayed that the plaintiffs share might be 
partitioned was sufficiently stamped with a court-fee stamp 
of Rs. 10. To the same effect is the decision of this Court 
in Walt-nllah v. Durga Prasad (#), These decisions are 
supported by a recent decision of the Calcutta High Court in 

(1) [1900] A, W. N., p. go. 
(2) [1906] I, L'R, 28 AIL, 340. 
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Bidhata Rai v. Ram Chariter Rai (1). In all these cases it 


“has been held that where the plaintiff, as in the present case, 
“alleges that he is in possession and merely claims partition 


of the property’and separate possession of his share, a court- 
fee stamp of Rs. 10 is sufficient. But where the plaintiff is 
out of possession and claims possession and partition, then 
he must pay a court-fee calculated on the value of the share 
claimed by him. The decision of the court below is, in our 


.-@pinion, erroneous, We allow the appeal and remand the 


case with directions that it be re-admitted on the fie of pend 
fu=cases and disposed of according to law. 


B. K. M. Appeal decreed. —Cause remanded, 


(1) [1907] 12 C.. W. N., 37. 


END oF VoL, VIII. 
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. Abate of Suit—Pr e-emption—death of one of the Vendees—share of 
each apecified in the sale-deed. 


See Pre-emption. 


Acknowledgment by agent insufficient uier previous Act but held 
sufficient under new Act. 


See Limitation Act, 1908, section 19. 
Act. XI of 1850. 
See Hindu Law—joint’ eal 
Act XXXV of 1858. 
See Lunacy Act, 1858. 
Act XI of 1859. : 
See Contract. 
Act XIV of 1859. 
See Limitation Act, 1859. 
Act XLV of 1860. 
See Penal Code. 
Act X of 1865. 
See Succession Act. 
Act XX of 1866. 
See Registration Act, 1866. 
Act III of 1867. 
See Public Gambling Act, | 
Act IV of 1869. 
See Divorce Act, 1869. 
Act VII of 1870. 
See Court Fees Act, 1870. 
Act XXI of 1871. 
See Pensions Act, 1871, ' 
Act I of 1872. 
See Penal Code, section 409. » 
Act IX of 1875. 
See Majority Act. 
Act I of 1877. 
Bee Specific Relief Act. 
Act III of 1877. 
l See Registration Act, 1877. 
Act XVII of 1878. 
See Ferries Act, 1878. 
Act XVII of 1879. 
See Decean Agriculturists' Relief Act. 
Act XVIII of 1879. 
See Legal Practitioners’ Act. 
Act v of 1881. i 
See Probate and Administration Act. 
Act XII of 1881° 
See N. w P, Rent Act, 1881, : 
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Paro, 
Act IV of 1882. 
See Transfer of Property Act, 1882. -` = 
Act V of 1882. | 7 
See Easements Act. 
Act VI of 1882. 


See Companies Act, 1882. 
Act XII of 1887. 

See Bengal, Assam and N.-W. P. Civil Courts, Act, 
Act VII of 1889. 

See Succession Certificate Act.- 
Act VIII of 1890. 

See Guardian and Wards Act. 
Act IX of 1890. 

See Railway Act, 1890, 
Act I of 1894. 

See Land Acquisition Act. 
Act X of 1897. 

See General Clauses Act. 
Act II of 1899. 

See Stamp Act, 1899, 
Act II of 1902, 

Beo Cantonment Code. 
Act III of 1907. 

See Provincial Insolvency Act, 1007. 
Act XVI of 1908. l 

See Registration Act, 1908. 
Act IX of 1880.—( Beng.) 

See Cess Act, 1880. 
Act VIII of 1885.—(Beng.) 

See Bengal Tenancy Act. 
Act III of 1899.—(U. P.) 

See United Provinces Court of Wards Act, 189), 
Act I of 1900 (U. P.) 

See Municipalities Act. 
Act II of 1901.—(U. P.) 

See Agra Tenancy Act. 
Act III of 1901,—(U. P.) 

See Land Revenue Act, 1901. 


Adverse possession —ripening into ownership—nature of—Oonstructive 


possession— WV rong-doer—Dispossession—Adverse possession of part 
not adverse possession of the whole. 


(a) The adverse possession which under the Indian Limitation 


Act ripens into ownership must be actual, exclusive, and continu- 
ous for more than 12 years, 


(b) A trespasser is not entitled to have constructive possession 
presumed in his favour. 


(c) A trespasser by virtue of an adverse possession “of a part 
cannot be deemed to be in adverse possession of the whole. 

(d) A plaintiff who bases his title on adverse possession for more 
than 12 years must prove an actual, continuous, exclusive and 
adverse possession for more than 13 years. 


ZAHURAN AND OTHERS v. RAIA AND OTITERS 


tee - ee 247 


* 
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- Page. 
* Adverse possession— 
See Hindu Law—Reversioner. 
? Village site. 
a See Landlord and Tenant. 








See Limitation—adverse possession. 





Se 


See Limitation Act, 1877, i 


aeee A 


See Oudh Law. 
— ——— Occupancy holding held under invalid mortgage, 
See N.-W. P. Rent Act, 1881. 


e° Agra Tenancy Act (II of 1901), [U. P] sections 10, 202— Suit for 
possession in Civil Oourt—Agrteultura land —Defendant pleading 
tenancy—Exchange—Ex-proprietary tenant, 


The rights of an ex-proprietary tenant do not arise when there 
is an exchange of zemindari between co-sharers., 

In a suit for possession relating to agricultural land the defen- 
dant pleaded that he was a tenant, held that the court of first 
instance was bound to follow the procedure laid down in section 

: 202 of the Agra Tenancy Act, 


KURA SINGH AND ANOTHER v. CHHALLU TEE $ waa 829 


—- sections 10, 20,88—Sale of Sir lands — 
Agreement to surrender ex-proprietary  rights—Possession not 
delivered—suit for damages for breach of contract—Oontract Act 
(IX of 1872), section 65. 


The defendants executed a sale-deed in favour of the plaintiffs 
whereby they purported to sell their zemindari property, together 
with Str and Khudkasht lands and covenanted to execute a deed 
of relinquishment in respect of the latter and to surrender their 
ex-proprietary holding by filing an application in the Revenue 
Court. Three days later a deed of relinquishment was executed 
in accordance with the stipulation in the sale-deed, but no applica- 
tion was made to the Revenue Oourt surrendering the holding, 
and possession of the Sir and Khudkasht lands was not delivered 
to the purchasers. The sale-deed contained a stipulation that in 
the event of delay in delivery of possession or objection to the 
surrender of their ex-proprietary rights by filing a formal applica- 
tion, the vendors shall pay damages at the rate of Rs. 16 per 
bigha. Upon a suit being filed for recovery of damages for breach 
of the aforesaid agreement, held that whether the transaction was 
regarded as an attempted sale of ©x-proprietary rights or an 
agreement to relinquish those rights when they arose was unlaw- 
ful, and therefore the claim to damages for failure to deliver 
possession of the Sir and Khudkasht lands was not maintainable, 

IXRAM-ULLAH KHAN AND OTHERS v. MOTI OBAND AND OTHERS sai 826 


























section 20, 


— 


Seo section 10. 





` T 

section 21—M ortgage of occupanc y 
holding— Suit by mortgagor to recover possession—I llegal contract— 
Restitution of beneftt. 


Under the Agra Tenancy Act the mortgage of a cultivatory 
holding is void, but the person who made the mortgage cannot, 
e on principles of equity, be allowed to take back the property 
unless he put the mortgagee into the position in which he was 
before the mortgage, and restore to him the money which he 
received from him. Fasih-ud-din v. Karamat-ul-lah [1888] A. W. N., 

e 128, followdd. 


BAHORAN UPADHYA v. UTTAMGIR me = eo 93L 





re 
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i j 
Agra Tenancy Act (II of 1908), [U. P.] section 22—Occupancy hold- 
ing—Succession—Illegitimate sons—Chela. 
Section 22, clause (a) of the Agra Tenancy Act clearly contem- 
plates legitimate lineal descendants in the male line of descent. 
Held, therefore, that the defendants who were found to be the 
illegitimate sons of an occupancy tenant who was not a Sudra and 
who also alleged that they were his chelas, were not entitled to 
succeed in either capacity. - 
JAGESHAR JATI AND ANOTHER v. BINDESHRI PRASAD AND OTHERS .- 781 


section 88. 








n 





See section 10. 











— section 95— Question of proprietary 
title—Code of Olvil Procedure (Act V of 1908), section 115— Revision. 
In a suit under section 95 of the Tenancy Act the defendant 
pleaded that he was & proprietor. The Assistant Collector decreed 
the claim partially. The District Judge upon appeal decided the 
question of proprictary title but remanded the case to the Assis- 
tant Collector for the assessment of rent on a portion of the hold- 
ing. The Assistant Collector thereupon dismissed the suit hold- 
ing he was not competent to deal with it. Upon appeal the District 
Judge returned the memorandum of appeal for presentation to 
the proper court, held, that in go acting, the District Judge had 
failed to exercise jurisdiction inasmuch as a question of pro- 
prietary title having becn raised, the appeal lay to him. 


RAM CHARAN LAL v. MUHAMMAD SHAFI 


a ne 804 
Rent must be agreed upon or fixed by 








a oe D A 


the court—Right of suit. 

In the case of agricultural tenants if the landholder wishes to 
get rent for the period of tenancy, he must either come to an 
agreement with the tenant ag to the rent to be paid or get the 
rent fixed by the court while the tenancy subsists. There is no 
difference in this respect between the present Tenancy Act and 
Act XII of 1881. 

GHEO GOPAL PANDE AND OTHERS v. THAKUR BALDEO SINGH AND 
OTHERS sui sia sis dvs = 1087 
pte ts sections 95, 167—Rlval claimants to 

tenancy —Civiland Revenue Courts—d urisdictton, 

Section 95 of the Tenancy Act does not apply to the case of 
disputes between rival claimants ‘to a tenancy. It applies to 
question arising between the landlord an the one side and the 
tonant on the other. Prima facie the Civil Court is the proper 
court to try all questions, and it is only when suits are expressly 
excluded from its cognizance that its jurisdiction is ousted. The 
provisions of section 95 coupled with the provisions of section 167 
do not exclude the jurisdiction ofa Civil Court in questions be- 
tween rival claimants to tenancies. The very words of section 
95 providing that the “ landlord or tenant” may sue shows that the 
intention of the section is to provide a tribunal for questions 
arising betwecn a landlord and tenant. The section does not 
provide for possession ; it only provides for a declaration; and 
thus it contemplates tho case of a landlord and a tenant and an 


existing tenancy. 
BHUP v. RAM LAL 








@"' P ous eee eee 1000 
__-——gection 108—Eutries of payment in 
pocket book—Presumptioi, of full payment—Rent. 

In a suit for arrears of rent due from lessees the latter pleaded 
payment and in support of their plea produced a pocket book 
which contained certain entries of payments made. Payments 
were admitted by the plaintiff but he denied that they were 
accepted as a full discharge of claim. Held that the entries in g 
the pocket book did not amount to receipts within the meaning of 
section 108, Agra Tenancy Act, so as to raise a presumption that 
the amount ontered in the pocket book amounted to an acquit- ° 
tance in full of all demands up to the date on which entries were. 


© GULAB SINGH v. DEBI SINGH AND ANOTHER +. jis Sua 505 





=> 
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Agra Tenancy Act (II of 1908), [U.P.] section 146—Onuse of action— 
Suit for damages—Knowledge of plaintif. 


A cause of action in favour of the plaintiff for bringing a suit 
for damages for loss of the property distrained under section 146, 
Agra Tenancy Act, arises when the property is lost, damaged or 
destroyed, or the loss, destruction or damage comes to his know- 
ledge. The plaintiffs’ property was distrained by the defendant ; 
security was furnished by the plaintiff and an order for release 
was made on 2nd May, 1906. Some property was made over to the 
surety before 81st May and some on 9th June, when it was found 
that the rest of the property was not forthcoming. Held, that 
the cause of action for bringing a suit for damages accrued to the 
plaintiff latest on 9th June. 


DAMBAR SINGH v. BALWANT SINGH AND ANOTHER Fa EN 503 





a 


—— ~ section 158—Successor, meaning of— 
Resumption of rent-free grant: 


The word “successor” used in section 158 of the Agra Tenancy 
Act is wide enough to include not only an heir but a transferee 
also. 


SUNDER SINGH AND OTHERS v. THE COLLECTOR OF SHAHJAHANPUR... 5398 


a section 167. 
Seo Section 95. 


~> _—__—-_——_—— section 177—Appeal—Question of pro- 
prietary title—Jus tertii pleaded by defendant—Third person added 
as a defendant—Question decided against latter, 


B sued a tenant for assessment of revenue on the ground that 
he was the zemindar of the village in which the land was situate. 
The defendant pleaded that the Maharaja of Benares was the 
zemindar and the plaintiff was not entitled to bring the suit. The 
Maharaja was added af a defendant. The court of first instance 
decided in favour of the plaintiff. The Maharaja filed an appeal 
in the Judge’s Court. Held that the question raised in the suit 
was a question of proprietary title which arose directly and sub- 
stantially in the suit and an appeal lay to the District Judge. 


MAHARAJA OF BENARES v. BALDEO PRASAD oe a 86 


—_—___-——-———— —— section 194—Lambardar—position of 
—8Sutt by lambardar against co-sharers for excess of profits from Sir 
and Khudkasht tn possession of latter—maintainability of. 


A lambardar is not an agent appointed by the co-sharers to act 
on behalf of them all. Hence,a suit brought by a lamburdar to 
recover profits due to him and the other co-sharerg from some of 
the co-sharers holding Sir and Khudkasht lands in excess of their 
proper shares, is not warranted by section 194, Agra Tenancy 
Act. 


BISHAMBHAR NATH v. BHOLA AND OTHERS ... <a vee 1245 


section 201—“ shall presume,” meaning 
of—Evidence—Presumption—Record of plaintifs name as co- 
sharers—Indian Evidence Act (I of 1872), section 4. 


Held by RIOBARDS, ©. J., BANERJI, KARAMAT HUSAIN, TUDRALL, 
CHAMIER and PIGGOTT, JJ., (KNOX, J., dissenting), that the context 
of section 201 of the Agra Tenancy Act clearly shows that it wasg 
the intention of the Legislature that the Revenue Court in the 

- case of a recorded co-sharer in the class of suits specified in the 
section should dispose of the suit on the assumption that the 
plaintiff has the dard opal title in respect of which he ig record- 
ed ; the proviso to the section itself shows the limitation of the 
presumption. It can only be rebutted by a separate suit in the 
Civil Court, but so far as the Revenue Court is concerned, it 
cannot go behind the entry in the revenue papers, receive evidence 
and itself try the proprietary question. 


1338 


INDEX. ° 


Agra Tenancy Act (II of 1908), [U.P.] sectton 201—(concluded.) 





Bechan Singh v. Karan Singh,[ JIL. Re 80 All, 447, followed. 

Waris v, Parsottam, [ JI. L. R., 82 All., 427, overruled. 

Per RIonarns, C.J.—The policy of Agra Tenancy Act and Land 
Revenue Act is to make records as valuable as possible and to put 
a premium on persons who were: entitled to have their names 
recorded, taking the necessary steps to have the record of their 
title made. 

Per KNOX, J.—The words ‘shall presume’ in section 201 of the 
Agra Tenanoy Act connote a rebuttable presuniption. ' 

DURGA PRASAD AND OTHERS v. HAZARI SINGH, F. B. 

— section 201. 


See Transfer of Property Act, 1882, section 14. 
section 202. 





See section 10. 


Agra Tenancy Act —Retrospective effect of — 


eel 


Seo N.-W. P. Rent Act, 1881, section 9. 











See Co-sharers. 


Appeal—Arbitration—Order of the Assistant Collector directing award 





to be filed. 

See Arbitration. 

Admission of additonal evidence in appeal. 

See Code of Civil Procedure, 1908, section 100. 

Incidental relief valued—Valtuation immaterial for purposes of 
jurisdiction. ; 

See Specific Performance. 

Execution of decree—Order refusing decrec-holder permission to 
bid. 

No appeal lies from an order yefusing to give a decree-holder 
permission to purchase at a sale held in execution of a decree. 

Jodoonath Mundal v. Braja Mohun Ghose, [1886] I. L. R., 18 Cal., 
174, approved, 

Ko Taa RANYIN v. Ma HNNN I, P.O. as 

section 10 of the Letters Patent from a Letters Patent appeal— 
whether allowed—Pre-emption—W ajib-ul-arz—C ustom or contract— 
Partition of village—No new wajib-ul-arz framed-—-Hissadar deh— 
meaning of—Oonstruction of document. 

An appeal lies under section 10 of the Letters Patent from the 
opinion of a Judge who has differed from his colleague in an 
appeal under the same section. 

The wajib-ul-arz of an undivided village gave a right of pre- 
emption, first, to a near co-sharer (hissadar karib) and then to a 
co-sharer in the village (iissadar del). Subsequently the village 
was divided by perfect partition into mahals. No new wa jib-ul-arz 
was prepared. Ina suit for pre-emption by the co-sharers in one 
of the mahals consequent upon a gale of property situated in an- 
other mahal to a stranger. 3 

Held, that the right might be enforced notwithstanding the par- 
tition. Meaning of the words deh and mahal discussed by KARA- 
MAT HUSAIN, J. : 

Judgment of STANLEY, O.J., affirmed. 

JIVAN RaM v. TONDI RAM eee wes vee os 
Partition—Appeal against preliminary decree—final decree 
passed since the appeal—No appeal—appeal against final decree. 


See Partition. 


Suit by some co-sharers for arrears of rent. 
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Appeal—Posséssory suit with a claim for damages. 


A decree for possession under section 9 of the Specific Relief 
Act, and for damages is a bad decree, one liable to be set aside 
altogether, and not capable of being split up into two portions— 
(a) a valid decree for possession, and (b) a bad decree for damages, 
An appeal, if any, would lie from the whole of the decree and not 
from a part of it. 


NAZIR AHMED v. ABID ALI 


Privy Council—Orminal proceedings. 
See Practice Privy Council. 


——-— Second appeal, 


When a Munsif returned a plaint for presentation to the Reve- 
nue Court holding that he had no jurisdiction and an appeal was 
proferred to the District Judge who transferred it to the Subordi- 
nate Judge who remanded the case to the Munsif, held that no 
second appeal lay to the High Court inasmuch as the District Judge 
was competent to hear appeals from the orders of both Civil and 


Revenue Courts and section 197, Agra Tenancy Act, governed the ` 


case, 
- NAUBAT SINGH v. BALDEO SINGH AND ANOTHER 
Second appeal, grounds for, 

See Code of Civil Procedure, 1908, section 100. 


Specific Relief Act, 1877, section 9. 
See Specific Relief Act, 1877, section 9. 


—_ 


See Agra Tenancy Act, 1901, 


es 


See Bengal, Assam and N.-W. P. Civil Courts Act. 


See Code of Criminal Procedure. | 





See Succession Certificate Act, sections 19, 26. 


Arbitration—Reference to arbitration without intervention of court 


—Order of Assistant Collector, 1st class, directing award to be 
filed—Whether appeal from such order lies to District Judge. 

‘Held, that no appeal lies to the District Judge:from an order 
of an Assistant Collector, first class, directing that an award 
made on a matter referred to arbitration without the interven- 
tion of the court should be filed. ` 


GOBARDHAN PRASAD v. GUR PRASAD RAM ae ea 


Reference by parties interested—Validity of reference and 
award, 

A suit was brought against two persons. The plaintiff and one 
of the defendants referred the matters in dispute to arbitration. 
The award was given by two of the arbitrators whereby the -non- 
joining defendant was exempted from the plaintiff's claim and the 


suit was dismissed. Objections were taken to the award but they . 


` were overruled and a decree was passed in accordance with the 
award. 
Held that the reference was invalid and the award which 
followed thereon was not a valid award. Ishar Das v, Keshab Deo, 
I. L. R., 82 Al, 657, distinguished. 


HASWA v, MAHBUB AND ANOTHER ʻi wo g 
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Page. 
Arbitration— Refusal of the arbitrator to accept—Power of the Oourt 
to appoint another. 


See Code of Clvil Procedure, 1882, section 510. 


Recession, Lapse of time, 


Where after a submission to arbitration has been made in 1802 
one of the parties to it asked the arbitrators not to pass an 
award, and the arbitrators told the’ other party that they 
would not make an award until both parties attended, and then 
seven years were allowed to elapse without any further steps 
being taken by either the parties or the arbitrators, held, that 
the arbitration proceedings became abortive, inasmuch as they 
were abandoned with the acquiescence of the second party, and 
the contract to refer to arbitratien was rescinded by mutual 
consent, 


RAM KUMAR SINGH v. JUGMOHAN SINGH, F. B. sie “bi 66 


a 








Award, effect of—separate conveyance unnecessary. 
See Mahomedan Law, Shea. 


Army Act, 1881. 
See Code of Civil Procedure, 1908. 


Army Annual Act, 1895, section 4 
See Code of Civil Procedure, 1808. 


Assignnients—Rights of third parties to impeach. 


In ordinary cases it isa rale that where an assignee sues on 
his assignment and proves it, an adverse party cannot take the 
objection that there was no consideration, but the rule does not 
apply where the transferor being a party to the litigation pleads 
that the assignment was fictitious and without consideration. 


BALDEO SAHAI v. HARBANS AND ANOTHER ei PoP 652 


Bengal, Assam and N.-W. P. Civil Courts Act (XII of 1887), section 
31—Jurisdiction—Aggregate valne of reliefs claimed exceeding 
Rs. 6,000—Appeal to High Court. 


Where the plaintiff in a suit for sale on foot of a mortgage 
claimed also a declaration to the effect that certain prior encum- 
brances, on the propery had been discharged, and paid court-fees 
upon both reliefs, the aggregate value of both exceeding 
Rs. 5,000, held that the appeal lay to the High Court, and not to 
the District Judge. 


PIRTHI SINGH v. MARU SINGH AND OTHERS ... ee aus 266 


Bengal Tenancy Act (VIII of 1885), section 5, sub-section 5, sections 45 
ang 116—Proprietor’s private land—Occupancy Rights—Notice 
to quit—Presumption as to tenants status—Case dealt with at 
the trial on-admission of fact—Appellate court going behind such 
admission. 


The plaintiffs brought the suit to recover possession of two 
areas of land, one larger and the other smaller. As to the larger 
area the defendant pleaded that he had acquired occupancy rights 
in it. He, however, admitted at the trial that the smaller area 
was the proprietor's private land, and the case in respect thereof 
poe ay and was dealt with by the Subordinate Judge on that 
admission. ° 


Held, affirming the High Court, that the larger area was not 
the proprietor's private land, with the consequence that there 
was nothing in section 118 of the Bengal Tenancy Act (VIII of 
1885), to preclude the acquisition by the defendant of occupancy 5 
rights, and that such rights had been acquired, and the suit in 
respect thereof must be dismissed. : 


4 


A` 


Bengal Regulations Act (VII of 1882.) 


; INDEX. 


Bengal, Assam and N.-W. P. Civil Courts Act (XII of 1887), section 


91—(coneluded.) 


Held, also, reversing the High Court, that the learned Judges of 
that Court erred in going behind the defendant’s admission and 
re-opening the question whether the smaller area was the private 
land of the proprietor; that the subordinate Judge was right in 
holding that the smaller area was the TEn private land 
within the meaning of the said section 116, that, therefore, under 
that section no occupancy rights could be acquired, and that 
section 45 ofthe Bengal Tenancy Act, requiring notice to quit, 
had no application to the case; and that the suit in respect of the 
smaller area must be decreed. 

Held, finally, that the presumption laid down in section 5, sub- 
section 5, of the Bengal Tenancy Act, applies to a case, where 
there is no finding of fact to exclude that presumption under the 
terms of the clause. 

Bengal Indigo Company v. Mohunt Raghubar Das, [1896] L. R., 28 
I. A., 158, at p. 166, explained. 

DAMODAR NARAYAN OHOWDHRI AND OTHERS v. DALGLEISH AND 
OTHERS, P.O. ee sia ‘et ss sai 
(VIII of 1885), —sections 188, 80 and 7 (I}—suit 
for enhancement of rent—joint lundlords—plaintiffs. i 

In order to comply with section 188 of the Bengal Tenancy Act 
(VIII of 1885), the persons referred to must take common action. 

A suit for arrears of rent may be brought by one joint landlord 
making the other joint landlords defendants. Pramada Nath Roy 
vy. Ramani Kanta Roy,MI, L. R, 85 Oal., 331, P. O., referred to. 
This is so because the bringing of a suit for arrears of rent is not 
a thing which the landlord is either required or authorised to do 
by the Bengal Tenancy Act. Rentin arrear is a debt, and the 
right to recover a debt arises under the gencral law. But the 
institution of a suit for enhancement of rent is a thing authorised 
by the Bengal Tenancy Act in the case of tenure-holders as well 
as in that of occupancy rights. 

Held therefore that the Bengal Tenancy Act prohibits one or 
some of two or more joint landlords from suing to enhance the 
rent unless both or all of the “fractional landlords ” join in the 
suit as co-plaintiffs. 

JATINDRA NATH OHOWDHRI AND ANOTHER v. PRASANNA KOMAR 
BANERJI AND OTHERS at ee 


See Hindu Law—Joint family. 


Burden of proof—Oonsideration—Suit for Possession not brought for 


twelve years—Presumption that no consideration passed. 


A usufructuary mortgage was made on 15th December, 1896, but 
no steps were taken by the mortgagees to obtain possession up to 
the last day of limitation when the suit was brought. The lated: 
dants denied consideration. Held that the fact that no step was 
taken for so long a time raised a presumption that the plaintiffs 
did not consider themselves entitled to possession and that the 
burden of proving that consideration passed, was on them. 
Achobandil v. Mahabir, I. L. R., 8 AIL, 641, followed. Mahabir 
Prasad v. Bishan Dayal, [1904] A. W. N., 168, distinguished. 

BBHARI AND ANOTHER v. RAM CHANDER AND OTHERS 


Hindu Law—mortgage by father —Notice, 

Where sons ina joint Hindu family come into court seeking to 
get rid of tha effect as against their interests in the joint family 
property of a decree ona mortgage executed by their father ob- 
tained in a suit to which they were not made parties, the burden 
of proof lies on them to establish that the mortgagee when he 
brought the suit had notice of their interests in the mortgaged 
property. Ram Nath v. Lachman, [1899] A. W. N., 27., referred to. 


. KEHRI SINGH AND OTHERS v. CHUNNI LAL AND ANOTHER 


ene 
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Pago. 
Burden of Proof—Hindu Law—Payment by wife of her husband's debts 
during his lifetime—Liability of husband to pay the monies so paid 
—Alienation of husband’s property by widow—Suit to set aside 
alienation. ' 


A Hindu widow alienated some immovable property, which had 
descended to her from her deceased husband. After the death of 
the widow, the plaintiffs, who succeeded to the estate of the de- 
ceased husband as his reversionary heirs, sued the appellant, 
who was the assignee of the alienee, to set aside the alienation. 
The appellant supported tho alienation alleging that the widow 
had paid the debts of her husband during his lifetime, and the 
alienation was made by the widow to discharge the debt due from 
her late husband to herself on account of the payment so wade. 

Held, that the’onus lay upon the appellant to prove that there 
was an obligation on the part of the husband or bis estate to pay 
the monies which were paid by his wife; and the onus not having 
been discharged, the alienation must be set aside. 

Himmat Bahadur v. Bhawani Kunwar, [1008] I. L. R., 80 AL., 852, 
affirmed. 


BHAWANI KUNWAR v. HIMMAT BAHADUR AND ANOTHER, P. C. i 474 





See Hindu Law—Joint family property. 








See Hindu Law—Succession—Sanyasis. 


eee 








See Practice. 


Cantonment Code—(Act II of 1902), sections 19 (1), 22—Landlord und 
tenant—Repairs of house—Colour-washing and kankering— Repairs 
decided by tenant to be necessary uid executed by himself—Deduc- 
tion of costs from rent. 


‘Held that a tenant occupying house within the limits of the can- 
tonment, is not entitled to deduct from the rent of the house the 
costs of repairs decided by him to be necessary and executed by 
himself in express violation of the provisions of Act No. II of 1902. 


DEBI PRASAD v. H. A. O. MATHEWS ae ee 4 


Cess Act (IX of 1880, B. C.), sections 6, 72, 76, 80 and 81, and Schedule 
B.—Proprietor of land—Ooal mines—Royalty—Oess on royalty— 
Annual net profits— Liability to pay cess—Policy of Cess Act. 

Where the plaintiff, who was the owner of landed property, leas- 
ed such property to various parties for the working of coal mines, 
and who, besides the rent of surface land, received, under the 
designation of royalty, a percentage on the coal raised by the 
lessees or mine-owners, bad been assessed for ‘cess’ under the pro- 
visions of the Cess Acb (1X of 1880, B. O.) in respect of the royalty 
receivable by him from the coal mines on his estate. 


Held, that the return required under section 72 of the Act was 
not with regard to the mine-owner's profits, but had reference to 
the general net profits of the pro erty; that the royalty receiv- 
able by the plaintiff was part of the ‘annual net profits’ of the 
mine within the meaning of those words in sections 6 and 72 of the 
ae and that the plaintiff had been properly assessed with ‘cess’ 

hereon, 


In section 81 of the Act the word ‘owner’ is used in the sense of 
proprietor, but the liability for the ‘cess’ lies on both ‘ occupier ' 
and ‘owner’ in the case of mines, &c., as in the case of land it lies 
on holders of estates or tenures or rayats, the policy of the Act 
being that all persons, who benefit by the maintenance and con- e 
struction of ‘roads and other means of communication’ or ‘ works 
of public utility’ out of the cesses, should bear the liability of 
paying the same. ° 


MANINDRA CHANDRA NANDI v. THR SEORETARY OF STATE FOR INDIA 
° Ip CounolL, P. C. ve ter ave ac a! ee. a 


~ 
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—— 





< INDEX. 


Champerty and maintenance —Agreements contrary to public policy. 


There may bea valid transfer of property for the purpose of 
financing a suit upon the terms that the property or the proceeds 
realised from the litigation shall be divided between the transfer- 
or and transferee irrespective of the fact whether or not there 
was any agreement for the payment of consideration “ win or lose," 
The duty of the court in sucb a case is to determine whether or 
not the agreement is a fair agreement to supply funds and does 
not purport to have been made so as to be inequitable or for impro- 
per objects, as for the purpose of gambling in litigation or of 
injuring others by encouraging unrighteous suits. Ram Coomar 
Coondoo V. Ohunder Canto Mookerjee, L. R., 41. A, 28, S. O., I. L. 
R., 2 Oal., 288 ; followed. 


BALDEO SAHAI v. HARBANS AND ANOTHER... A EP 


Civil and Revenue Court—adjudication. 


See Code of Civil Procedure, 1908, section 11. 


Jurisdiction. 
See Land Revenue Act, 1901, section 288 (Ix). 





” Code of Civil Procedure (Act XIV of 1882), section 18—Prior mortgage 


of entire share with possession—Second mortgage of tivo-third share 
— Suit for sale on second chi dy eta a mortgagee party—No 
prayer for possession of one-third—Second suit for possession—Res 
judicata. 

D, father of R. K., R. L. and G., mortgaged his property toS with 
possessien. Subsequently R. K. and R. L. executed a simple mort- 
gage of their 3rd share to B. B brought a suit for sale upon his 
mortgage and offered to redeem S. He did not ask for possession 
of G’s share after redemption. The court gave him a decree order- 
ing him to pay up 8’s mortgage. B applicd for an order absolute 
praying for sale of G's share after redemption. The application 
wag rejected. He then brought the present suit aginst G for pos- 
session of G's 4 share. Held that the suit was barred by the rule 
of res judicata, inasmuch. as the plaintiff in the first suit ought to 
have claimed possession of G's 4rd share, which could not be sold 
in execution of his decree against the other grd. Tho cause of 
action for demanding possession had accrued when B brought the 
former suit. The right for the redemption of the entire mortgage, 
as then interpreted, had vested in B, and to demand possession 
was part and parcel of that right. Vinayak v. Dattatraya, I. L. R., 
26 Bom., 661, referred to. 


BEURA v. GHURE m ai 


> 





— section 13, 
See Section 589. 
See Res Judicata. 


—_—__—_—_——section 18, 48, Hvpt. ii—Res judicata— Dismissal 
of suit for redemption of a morigage—Second suit for redemption 
of another mortgage of the same properties—Suit not barred.. 

The dismissal of a previous suit for redemption upon an alleged 
mortgage is no bar to another suit for redemption on another mort- 
gage in respect of the same ae a under the provisions of 
sections 18 and 48, Code of Civil Procedure, 1882. Thrikatkat 
Madathil Raman v. Thiruthiyil Krishnen Nair, L L. R., 29 Mad., 
158, followed. 


RAM SAHAI V. AHMADI BEGAM AND OTHERS ,.. bee 


. section 82—Action in eject- 
ment—co-sharers refusing to join in suit impleaded as defendants— 
Non-joinder—S8uit matntainable—Waiver. 


All persons who have a joint interest must join in an action at 
law, but is equity, it is sufficient that all parties interested in the 
subject of the suit should be before the Court either in the shape 
of plaintifis or defendants, 
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Code of Civil procedure (Act XIV of 1882), section 32.—(continued.) Page. 


Hence, ina suit for ejectment two of the plaintiffs co-sharers 
who had let in the defendant having refused to join were implead- 
ed as defendants to the suit, held that there was no non-joinder 
and the suit was maintainable. Wilkins v. Fry, 1 Mer., 244, 262, and 
Guru Prasad Roy v. Rao Mohan, 1 O. L. R., 481, referred to. Ghulam 
Mohiudin v. Khairan, I. L. R., 81 Cal., 786, distinguished. 

Held, further that the objection, assuming the necessary parties 
were not before the court, not having been raised in the written 
statement and before the first hearing must be deemed to have 
been waived, 

RAM DUKHSH v. CHANDA AND OTHERS, Jis se eee 272 
— ——-— sections 42, & 48—Objection 

raised in the Court of Appeal—Cause of action for a suit for divorce 
—Oause of action for a suit for partition—Whether it is necessary 
to claim partition in the suit for a divorce—Buddhist Law— Hus- 
band's suit for divorce— Wife's denial of allegations of misconduct. 

The appellant and the respondent were Burmese Buddhists and 
husband and wife. The appellant filed a suit against the respon- 
dent for dissolution of the marriage on the ground that the respon- 
dent had, by sundry fradulent devices, stolen cortain Jewels which 
were the property of the appellant, and prayed for a decree on 
that ground. The ce tama filed her written statement denying 
the allegations as to her misconduct and asking that the suit be 
dismissed. Witnesses were summoned, but on the day fixed for 
hearing the respondent abandoned her defence and although con- 
tinuing to deny her guilt, consented to a divorce, Judgment was 
thereupon given for a decree “as prayed for.” Afterwards the 
appellant brought the present action for the recovery of his pro- 
perty which he alleged his divorced wife still fraudulently kept in 
her possession, and fora partition of their joint property. The 
respondent contended that the divorce had Deen by consent aud 
had not been granted by reason of hor fault. Tho first court decre- 
ed the suit. The respondent appealed, and some time after she 
filed her memorandum of appeal raised for the first time the point 
that the present suit of the appellant was barred under the Code 
of Civil Procedure (Act XLV of 1882), sections 42 and 48 as he had 
failed to ask for a partition of the joint property in the previous 
action for divorce. The court of appoal dismissed the suit on that 
ground alone. : 

Held, that the proceedings at law disclosed, not au agreement 
between husband and wife, but a claim by the husband on a speci- 
fic ground to which the wife in effect submitted and that the 
divorce was granted on tho ground of a matrimonial offence on the 
part of the wife. 

Held, also, that the objection founded upon, the Code of Civil 
Procedure (Act XIV of 1882), sections 42 and 48, should have been 
treated as a preliminary point, and as no notice of it was given by 
the respondent in the present action either in her defences, or at 
the trial, or in the grounds of appeal as first dolivered, she was too 
late to raise the point in the Court of Appeal except upon terms 
which would have indemnified the appellant for the omission to 
raise it at the proper time, 

Held, further, that the cause of action for the divorce was the 
misconduct ofthe wife, but the cause of action for the suit for par- 
tition was the divorce of the wife founded on that misconduct, and 
that the present suit was not barred by sections 42 and 48 of the 
Code of Civil Procedure. 

Held, lastly, that partition might no doubt be treated as relief 

‘ consequential upon the divorce, and therefore dealt with in the 
same suit, but there was not necessarily any hardship on the de- 
fendunt in severing the two matters and, if the court should be of 
opinion that a petitioner had unnecessarily severed Wis claim for 2 
a partition from his claim for a divorce, it might, of course, punish 
the plaintiff by the exercise of its discretion as to costs, but such 
a severance did not come within tho mischicf aimed at by sections 
42 and 48 of the Code of Civil Procedure so as to bar the ofaim for 
partition which might be founded on the decree for divorce itself. 


MAUNG PE v, Ma LON Ma GALE, P.Q. ses sige NN 789 
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*- Code of Civil Procedure (Act XIV of 1882), sections 280, 285—Evecu- 
tion of decree—Limitation—Subsequent application to execute the 
same decree—Application for execution previously struck off rein- 
stated— Continuation of the previous application, 


A subsequent application to execute the same decree mentioned 
in section 230 of the Code of Civil Procedure, 1882, means a sub- 
stantive application for execution in the form prescribed by section 
285 of the Code, 


Hence, where an application for execution in accordance with 
section 285 of the Code has been made within the period of limita- 
tion preseribed by section 230 and has been granted, that is, execu- 
tion has been ordered in accordance with the prayer of the decree- 
holder's application, the right of the decrev-holder to obtain exe- 
cution will not necessarily be defeated, if, by reason of objections 
on the partof the judgment-debtor or action takon by the court 
or other cause for which the decrce-holder is not responsible, final 

, completion of the proceedings in execution: initiated by the 
application under section 235 cannot be obtained within the period 
limited by section 280. Rahim Ali Khan v. Phul Ohand, I. L.R, 
18 All., 482., followed 


RAM SARUP v. DASRATH TIWARI AND ANOTHER, F.B. ea 


— m M ection 268—~-Occtt- 
ney tenani—M ortgage of dwelling-house—Decree for sale of such 
ise unlawful. 


Under the Agra Tenancy Act an occupancy holding of a tenant 
is not transferable and cannot be sold by auction in execution of a 
decree. The dwelling house of an agriculturist may be deemed 
to be an appurtenant to his holding, 


Section 266 of the Code of Civil Procedure, 1882, prohibits the 
sīle of dwolling-houses occupied by agriculturists. A court, 
therefore, cannot male a decree forsale of such dwelling-house. 


An occupancy tenant made a mortgage of his occupancy holding 
and his dwelling-house. The court decreed gale of the dwelling- 
house in a suit for sale upon foot of the mortgage. 

Heid, the house was not saleable, 


RaM DIAL AND OTHERS v., NARPAT SINGH ite 190 


oo section 276—Effect upon 
matntenauce of attachment of order dismissing application for 
execution. 


Where property is once attached in exeoution of a decree an 
order merely dismissing an application for execution, which order 
does not contain specific words withdrawing the attachment and 
which is not an order declaring the decree incapable of execution, 
will not have the effect of raising the attachment, and if in appeal 
such orderis set aside, the decree-holder will be in the same 
position as he was before and entitled to the full benefit of the 
attachment. The Bank of Upper India v. Sheo Prasad, I. L, R. 
19 All., 482, followed. - 


Puddomanee v. Muthoora Nath Chaudhry, 12 B. L. R. distin- 
guished. 


FMTIAZ ALI AND OTHERS v. RISHAMBHAR DAS AND OTHERS be 619 


——— — c — ection 981—Sale in 
execution of a decree—Proclamation—Irregularity—Substantial 
injury. 

n the proclamation, which was ordered to issue fixing the 13th 
July for the sale of certain landed property in execution of a 
mortgage decree, it was notified that in the absence of any order 

° of postponement the sale would be held at the monthly sale com- 
mencing onthe 18th July, but owing to the absence from the 
station of the Subordinate Judge, the presiding officer, from the 

= 18th to the 16th July, the monthly sales did not actually begin 

- until the 17th July and the sale was held on the 20th in the course 
of monthly sale. The appellants (judyment-debtors) resting their, 
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Code of Civil Procedure (Act XIV of 1882), section 33 1L.—continued. 


case on sections 287 and 291 of the Civil Procedure Code (Act XIV 
of 1882), appliod under section 311 of the Code to set aside the 
gale. Both Courts in India dismissed that application. 


Held, affirming the courts below, that the Subordinate Judge 
did not act in contravention of the provisions of the Civil Proce- 
dure Code in holding the sale on the 20th of July, and that, assum- 
ing even there was any irregularity in publishing the salo, no 
substantial injury had been caused thereby to the appellants. 


RANG LAL SINGU AND ANOTHER v. SIR RAVANESHWAR PRRSHAD 
SINGH BAHADUR AND OTHERS, P.O. sáa ites .. 1178 
ection BLOA, 
See Contract Act, 1872, section 69. 








~ section 817—Mortg agor— 
Benamidar—twhether suit maintainable that auction purchaser 18 
benamidar—Estoppel—After-acquired interest—Transfer of Pro- 
perty Act (Act IV of 1882), s. 48—Hrroneous representation. 


A mortgagee who derived his title from the mortgagor is pre- 
cluded by the provisions of section 817, Code of Civil Procedure, 
1882, from bringing a suit for a declaration that the auction pur- 
chaser of the mortgaged property was tho benamidar of the mort- 
gagor and was not the beneficial owner. Ram Narain v. Mohantan, 
I. L. R., 26 Al., 82, F. B. followed. 


Where a person mortgages certain property in a portion 
whereof he has only a reversionary interest on the representation 
that he is authorised to mortgage the whole as his own, the mort- 
gage upon the death of the life-tenant will attach to the entire 
property by virtue of soction 43, Transfer of Property Act, and a 
gale made subsequently by the life-tenant, and that person will be 
subject to the mortgage first,created, 


EARJU PRASAD AND OTHERS v. SBINDEKBIIRI BAKSH PAL AND 
OTHERS i sae aa is $3) 184 


_— c a, section 385. ° 
See Limitation Act, 1877, Schednle IT, article II. 


section 841—Decree—Bwvecution 
—Arrest of debtor—Discharge pending an insolvency petition—Re- 
arrest in execution of the same decree—Limitation Act (Act XY of 
1877), art. 179—Application in accordance with law. 


A judgment-debtor who has been arrested and sent to jail in 
execution of a decree and has obtained an interim release under 
section 349, Code ‘of Ciyil Procedure, 1882, is liable to be re-arrest- 
ed in execution of the same decree, Hence, an application 
for execution of a decree by re-arrest of the judgment-debtor is in 
accordance with law and saves limitation although the judgment- 
debtor was on a previous application arrested and imprisoned and 
released pending an application for insolvency which was 
rejected. Shami Deokaran v. Koonja Jairam, I, L. R, 26 Bom., 

' 052, followed. 


SURAJ DIN v. MAHABIR PRASAD PA See naii 40 
section 875. 
See Code of Olvil Procedure, section 510. 


n a a section 5L0—Arditration— 
Arbitrators refusal to accept nomination—Ref usal of the party 
whose arbitrator declined to uct to suggest another—Power of court 
to appoint new arbitrator—Decree under section 875 of the Code Oivil 
Procedure referring a matter to arbitration—Pending ‘suit—Power 
of court when parties agree to submit their case to arbitration. 


The court has power, under section 510 of the Code of Civil Pro- 
cedure (Act XIV of 1882), to appoint a new arbitrator in the place 
of another when that other refuses to accept nomination as refusal 
to accept nomination clearly signifies refusal to act, 
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i 


Pugardin Ravutan v. Moidinsa Ravutan [1882] I, L. R., 6 Mad, 
414, 


Bipin Bihari Ohowdhry v. Annoda Prosad Mullick, [1881] I. L. R., 
18 Oal., 824, overruled. 


Parties to an administration suit entered into an agreement or 
compromise, which went beyond the actual matter of suit between 
them, and the court, under section 875 of the Code of Civil Proce- 
dure (Act XIV of 1882), madea decree in terms of the compromise, 
which provided that all points between the parties therein stated 
should be settled by arbitration of two arbitrators therein named, 
one of the arbitrators nominated by the respondents refused to 
accept his nomination. The coart, then, on the application of the 
respondents who refused to appoint another arbitrator on their 
behalf, took the matter into its‘own hands under the latter part 
of section 510 of the Code of Civil Procedure and adjudicated 
thereon. 


Held, that the decree under section 875 of the Code was a final 
decree ordering the agreement and compromise of the parties to 
be carried into effect, and the court had discharged itself of the 
lis between the parties ; that there was, therefore, no suit pend- 
ing, with which the court could proceed underisection 510 of the 
Code, that the agreemont entered upon was something difforent 
from and went much beyond the suit and all that the court 
could do was to take advantage of the sections of the Code which 
enabled it to keep the AA] of arbitration going; that the 
court had power to appoint another arbitrator and was in no way 
precluded from making that appointment by the fact that the 
party whose arbitrator had declined to accept nomination 
refused to assist the court by suggesting another name; and 
that parties who agreed to set up a tribunal of arbitration were 
not bound to submit the case referred to, to another tribunal or 
Judge. - 


SADIK HUSAIN v. KANIZ ZOHRA BEGAN. P.C. 


——— , section 539, Oode of Civil Pro- 
cedure (Act V of 1908), section 92—Wakf—Alienation of such 
property—Swutt to set aside such alienation and declaration that 
property is wak{— Right to sue. 


Held that a suit by two Mahomedans for a declaration that a 
certain property is wakf and to set aside the alienation of such 
property by the persons in charge thereofis not a suit contem- 
plated by section 589 of the Code of Civil Procedure, 1882, and is 
maintainable without permission obtained under section 80 of that 
Code. Muhammad Abdulla Khan v. Kallu, I. L. R, 21 All, 187, 
Jamaluddin v. Mujtabo, I, L. R., 25 All. 681, Kazi v. Sagun, 
I. L. R, 24 Bom., 170, followed. 

DASONDHAY AND OTHERS v. MUHAMMAD ABU NASAR AND OTHERS 

— , Sections 18, 589—Res judicata— 
Parties under whom they claim—Persons disputing validity of 
wakf— necessary parties. 

Persons who dispute the cxistence of a trust can be made par- 
ties to a suit under section 589, Code of Civil Procedure, 1882, and 
it follows that they will be bound by the decision arrived at in 
that suit. The words in section 18 “parties under whom they 
claim” are very wide. 


MANOHARI v. MUHAMMAD ISMAIL AND OTHERS 

















Code of Civil Procedure (Act V of 1908),—section 11—Sutt for 


possession—Mortgagee party—failure by mortgagee to deny plain- 
tifs tttle— Suit for sale by mortgagee—res judicata—Transfer of 
Property Act (IV of 1882), section 41—Ostensible owner—creditor 
making noenquiry—bona fide transferee. 


C was the owner of the property in dispute. After his death 


his widow R got into possession. On her death one Rudra got it , 
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as next reversioner. R had contracted certain debts. Rudra 
borrowed money on the security of the property and paid up R's 
debt. The defendant P brought a suit against Rudra and his 
transferees, the plaintiff N being among them, for possession of 
R's entire property on the ground that it belonged to him. N 
pleaded that P had no right to question the transfer made in his 
favour. No specific issue was framed. P obtained a decree against 
all the defendants. N being one of them. N then brought a suit 
against Pfor sale upon his mortgage executed by Rudra and 
pleaded that P was estopped from denying his title as mortgagee. 
Held, that the plaintiff ought to have raised the question of 
estoppel in the previous suit brought by P and not having done 
so, the present claim was barred by the rule of res eae 

When N advanced money to Rudra, he did not make any enquiry 
as to his title, It was found that he resided in the same locality 
as Rudra and has been lending money to the family for a long 
time. 


Held, he could not claim to be a bona fide transferee within the 
meaning of section 41, Transfer of Property Act. The fact that 
money advanced to Rudra was applied in payment of R's debts 
did not make a mortgage made by Rudra a valid mortgage. 


PATESHRI PARTAB NARAIN SINGH v. NAGESHAR PERSHAD PANDE 
AND OTHERS ... eos wee oon eos vee 
— — —-— section 11, Res judicata--Matter directly 
and substantially in issie. 

S and M brought a joint suit, against their mother N and one 
H M, to recover their share in the estate of their father B. The 
defence was that M was the daughterof N by C. The court of 
first instance acceded to the plea and granted 8 a decree fora 
portion of what had been claimed. Sand M appealed, and they 
contended (1) that M was the daughter of N by B, and (2) that in 
any case there being no specification, S was entitled to the whole 
of what had been claimed, The appellate court held that M was 
the daughter of N by C, and that S was entitled to the whole of 
what had been claimed. In a subsequent suit brought on foot of 
a mortgage executed by 8 and O, the defendants were M andthe 
sons of ©. Held, that the former judgment did not operate as 
res judicata so far as the rights of Mas the daughter of B were 
concerned, inasmuch as it was not directly and substantially in 
issue betweon S and M who, in the previous suit, had been arrayed 
onthe same side, there being no difference whatever between 
them. 


HUB ALI v. MANMUN AND OTHERS 


—_—_—_—_——— section 11, Res judicata—Findings on two 
issues of facts—Decision of issue which should have been first 
found. 


If there are two findings of fact either of which would justify 
in law the making ofa decree, that one of such two findings of 
fact which should in the logical sequence of neoessary issues 
have been first found, and the finding of which would have ren- 
dered the other of such two findings unnecessary for the making 
of the decree which was made, is the finding which can operate as 
res judicata, Shib Charan v. Raghu Nath, I. L. R, 17. AlL, 174, 
followed, 


JIwA RAM v. KALYAN AND OTHERS was Sua 
‘section 11, Exp. vii—Suit for ejectment in 


Revenue Oourt— Question of title decided by Assistant Collector— 
Decision becoming final—Res judicata. 


In asuit for ejectment in the Revenue Court, the defendants 
to that suit pleaded title in themselves, and the. Assistant Col- 
lector held that the plaintiff had failed to prove title ag against 
them. This decision became final. In a subsequent suit in the 


Civil Court for declaration of title against the former defendants ` 
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and also certain others held that the decision of the Revenue 


Court operated as res judicata so far as concerned those persons 
who had been defendants to the previous snit but not as against 
those who were no parties to the suit. 

BRD SARAN KUAR v. BHAGAT DEO AND OTHERS, F. B. ias 
section 11, Explanation VI—Com- 
munity of interest— persons not parties to fommer suit, 

B sued certain persons for ejectment in Revenue Court. De- 
fendants pleaded that they were proprietors of half the property 
in dispute and the other half belonged to J and others. The 
Revenue Court held that B was not the proprietor. She then 
brought this suit in the Civil Court for declaration of title, 

Held, that the parties to the former suit did not litigate in 
respect of the private right claimed in common for themselves 
and others within the meaning of section 11, Explanation 6 of 
the Code of Civil Procedure. 

In order that Explanation VI to section 11 of the Code of Civil 
Procedure might be applicable, there must be community of 
interest. 

Held, that the dismissal of the'snit did not bar the trial of the 
issue ag to title as regarded J and others who had not been made 
parties to the previous suit. 

Per KARAMAT Husain, J:—The doctrine of reg judicata with 
certain limitations prohibits a court of Justice from deciding ina 
subsequent suit an issue which has been decided in a previous 
suit. When a court with reference to an issue involved in a 
subsequent suit is of opinion that res judicata bara the trial of 
that issue, it refrains from deciding that issue. To call this 
action of the court a decision of that issue in the subsequent 
suit is a misnomer and can in no way deprive it of the power of 
deciding that issue between the plaintiff and the rest of the 
defendants. 

JAIRANGAL DEO AND OTHERS v. BED SARAN KuAR., F. B. a 
section 20 (c).—Breach of contract— 
Compensation--Oommission agent—Oause of action—Venue—Oon- 
tract Act (JX of 1872), section 212. 

The plaintiffs who were grain dealers at Hathras, ordered the 
defendant, who was a commission agent at Karachi, to purchase 
some grain forthem. The latter did so, and the plaintiffs gent 
him some money. In accordance with the direction of the plain- 
tiffs the railway receipt for the goods purchased was sent per 
value payable parcel post. By some mischance no receipt arrived. 
The defendant instructed the railway authorities not to deliver 
the goods till the balance due to him wasg paid. The balance wag 
paid by the plaintiffs to the defendant's agent at Delhi. The 
Railway officials at Hathras refused to deliver the goods without 
the defendant's consent and delay occurred. In the meantime 
the price of the particular goods fell and the speculation resulted 
in a loss to the plaintiffs. In a suit for compensation instituted at 
Aligarh, held, that the case was for compensatian under section 312 
of the Contract Act in respect of the direct consequences of tho 
defendant’s neglect and misconduct, and that the cause of action 
therefore arose at Karachi and the guit did not He in the court 
at Aligarh. 

SALIG Raar AND ANOTHER v. CHUBA MAL 


section 47 (2), E | 
See Res judicata. 
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ings—Limitation. 

Upon a correct interpretation of clause 2 of section 48 of the 
Code of Civil Pfocedure the effect of the proviso embodied in that 
clause is that the bar to execution created by the first clause of 





section 48—Hwecution proceed- 


Khan, I. L. R., 7 Cal., 550, not followed. 
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Code of Civil Procedure (Act V of 1908), — section 60—Order 31, Rule 2 
— Code of Civil Procedure (Act XIV of 1883), section 258— Certifying 
payment without any execution application pending—Step in aid 
of execution— Limitation Act (4X of 1908), schedule Il, article 182, 
clause 5, explanation I—Army Act, 1881 (44 and 45 Vic., Oh, 58), 
section 186—Army Annual Act, 1895, section 4. 


A decreo was passed against K, L and V. in 1900. No applica- 
tion for execution was made till 1910, but one of the judgment- 
debtors other than L, paid sums of money from time to time which 
were certified by the decree-holder under section 258 of tho 
Code of Civil Procedure. 


Held, that the present application which was against L, was 
not barred by time as the decree-holder had certified payments 
and thus had applied in accordance with law to the proper court 
to take some step in aid of execution. Sujan Singh v. Hira Singh, 
T. L. R., 12 A11., 899, followed. 


Held also, that the pay of an officer of His Majesty’s regular 
forces is not liable to attachment in execution of a decree. 
Calcutta Trades Association v. Ryland, I. L. R., 24 Cal., 102, and 
Watson v. Llyod, I. L. R., 25 Mad., 402, referred to, 


LEKOKY v. BANK OF UPPER INDIA, LOOTED ... 


——_—— section 60 (1) (c)—Agriculturist’ s 
house—Sale in execution of decree on mortgage, whether legal. 


Held, RIOHARDS, O. J,, and TUDBALL, J., (BANERJI, J., contra) that 
the house of an agriculturist, (which is not an appurtenance of 
his holding which he is forbidden by law to transfer), is liable to 
gale in execution of a decree obtained on foot of a mortgage made 
by him, there being nothing in section 60, clause 1 (c), of the 
Code of Civil Procedure to render such sale illegal. 


Per RIOHARDS, ©. J.—The Code of Civil Procedure is an act 
which deals entirely with matters of procedure; and prima facie 
it is very improbable that the legislature intended to deal with 
matters of substantive law. Where it was considered necessary 
for the protection of certain classes of tenants that their powers 
of transfer should be restricted, the legislature, by express 
provisions in the Tenancy Act, has so enacted. Section 60 and 
the proviso to it deal with simple money deerces and not with 
mortgage decrees. 


Per BANERJI, J.—The legislature clearly intended that no court 
should sell a house belonging to and occupied by an agriculturist, 

rovided that the house is of the description mentioned in clause 
(c) of the proviso to section 60, Code of Civil Procedure, and that 
it makes no difference in the powers of the court, whether that 
honge was mortgaged by the agricultnrist for his debt or was 
not so mortgaged. The proviso forbids both attachment and sale, 
that is, where an attachment must precede a sale it forbids 
attachment, as well as sale, and where attachment is not a 
preliminary step, it forbids sale. 


BHOLA NATH v. KISHORI AND ANOTHER, F. B. x .„. 1045 


— section 20—Trust for public purposes 
of religious or charitable nature—Hvidence—Pleadings. 


Per KARAMAT HUSAIN, J. (Praaort, J., differing). “The mere fact 
that the income of the property has been spent for a "long period 
in the so-called feeding of an idol and in the maintaining and 
taking care of fagirs and pilgrims is not sufficient to constitute 
a trust for public purposes of a charitable or religious nature. It 
ig essential that evidence should be forthcoming that a trust was 
created for such purposes.” Where there is no ovidence that a 
trust was created for public and charitable purposes, a court has 
no jurisdiction to try a suit brought, with the permission of the 
Legal Remembrancer, for removal of the manager and preparation 
of a scheme for management of the property. ý 


Per Piacott, J. “ The words ‘any express or constructive trust’ * 
Pn section 92, Code of Civil Procedure should he construed liberally 
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. Code of Civil Procedure (Act V of 1908)—(continued.) 
: and in a sense as favourable as possible to the assumption of juris- 
diction by a court under the gaid section, wherever there is fair 
ground for affirming the existence of a trust.” Parsotam Gir v. 
= Dat Gir, I. L. R., 25 All, 206, referred to. ` 
GOPAL Das v. SHIVA DAS i 1120 


—— ——— section 100, Order XLI, Rule 27—Ad- 
mission of additional evidence in appeal—Discretion of court— 
Appeal, 

i refusal in the exercise of discretion to admit acditional evi- 
dence under Order XLI, Rule 27 of the Code of Civil Procedure, 
is not an error or defect coming within section 100 of that Code. 

Where the Lower Appellato Court has exercised its discretion 
aud in the exercise of its discretion has refused to admit addi- 
tional evidonee, there is no substantial defect or error in pro- 
cedure which would afford a ground for second appeal. Ram Ptart 
V. Kalla, I. L. R., 28 All, 121, followed. 

DURGA PRASAD AND ANOTORR v. JAI NARAIN AND OTHERS Sie 175 

— , Section 104, clause 2—Second appeul 
from order—not matntainable—Order of appellate court renunding 
the case—wwhether appeal lies when order made in appeal from 
order. 

When a lower appellate court makes an order in an appeal from 
an order, as allowed by Rule 48 of Act V of 1908, no further appeal 
lies from the order of the appellate court. Section 104, clause 2, 
contemplates only one appeal from an order and not two appeals. 

NAUBAT SINGH v. BALDEO SINGH AND ANOTHER o gii 
——, sections 105, 108, 1090—Privy Oouncil 

appeal—Order of remand —Decree or final order, 
An'order of remand is not a decree or final order within the 
meaning of section 109 of tho present Code of Civil Procedure. 

° Hence, where an application was made for leave to appeal to 
His Majesty in Council from an order of the High Court reversing 
the decreo of the lower court on a preliminary point and romand- 
ing the cause for trial on the merits, held that the order was an 
interlocutory order, and, therefore, an application for leave to 

g appeal to His Majesty in Council did not lie. 

Section 105 of the Code of Civil Procedure is not applicable to 

Privy Council appeals having regard to the language of section 

108. Section 109 and the following section deal with such appeals. 

AHMAD HUSAIN AND OTHERS v, GOBIND KRISHNA NARAIN AND 

OTHERS on one si i W 192 

— c section 115. 

See Agra Tenancy Act, 1901, section 95. 
~, section 115—Order to prosecute for 
offence not committed—Materal trregularity—Interference in 
revision. 

Where a court directs the prosecution of a person for an offence 
which clearly on the facts before it has not been committed, held 
that the court has acted with materia] irregularity, and the order 
may be set aside in revision. 

BALBHADAR Das v. KING-EMPEROR ‘its i 587 


, Order IT Rules 1 & 2, 
See Res judicata. 
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| , Order V, Rules 15, 28—Practice—Issue 
S of summons —8ummons transmitted for service to court having juris- 
diction in the place where defendant resides—Question of sufficiency 
or insufficiency to be determined by court issuing summons. 

When a summons is sent for service to be effected, to a court 
having jurisdiction in the place where the defendant resides, by 
another court, it ig ordinarily for the court to which such summons 
is sent for service to determine whether the service is sufficient 
ornot. There may, however, be cases in which the court original- 
ly issuing the summons may find it necessary to re-open the 
question of service and to decide them. Rama Nath Bural v, Gug- 
ë godo Namlan Sen, 1. L. R., 22 Oal., 889, dissented from. The pro- 

yisions of Rules 15 to 28 discussed. , 
DWARKA PRASAD v. BRIJ MOHAN LAL pri bes 
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Code of Civil Procedure (Act V of 1908,)— Order IX, ‘Rule 4. 


See Order 17, Rule 8. 





———, Order XI, Rule 2. 
: See Mahomedan Law—Sunni—Jower. 


ee, Order XVII, Rule 3, Order IX, Rule 
4— Adjourned hearing—Plaintifs absent—Want of insiruction to 
pleader—Dismissal of suit—ltemedy. 


At an adjourned hearing of a suit, the plaintiffs wero not present 
and their pleader intimated to the court that he had no instruc- 
tions to go on with the case. The suit was thereupon dismissed 
on the ground that the claim was not proved. The plaintifis then 
made an application for restoration undor Order IX, Rule 4. The , 
Munsif dismissed the application and his order was affirmed by the 
District Jadge. Upon revision, held that the application did not 
lie, the plaintiffs’ remedy banig by way of appoal against the Mun- 
sif’s decree. Lalta Prasad v. Nand Kishore, I. L. Rẹ, 22 All, 68, 
followed. Í 


GAURA BIBI AND OTHERS v. GHASITIYA de ine ‘iis 
— , Order XVII, Rule 8—Order XLI, Rule 
27—Procedure—Order for parties to appear with witnesses at ad- 
journed hearing—Default of plaintiffs’ witnesses—Dismissal of suit. 


On a date to which the hearing had been adjourned the wit- 
nesses for the plaintiffs in a suit pending in the court of the Sub- 
ordinate Judge did not appear (the parties with their respective 
pleaders being present), but neither an application for adjourn- 
ment was made nor an order to enforce the attendance of the 
witnesses was asked for by the plaintiffs, and the court apparently 
acting under Order XVII, Rule 3, Code of Civil Procedure, dis- 
missed the suit. The District Judge, on appeal, dealt with the 
case as though the plaintiffs had made a default in appearing and 
remanded the case for trial according to law. Held, that the Tadre 
had committed an error of procedure and ho ought to have pro- 
ceeded under Order XLI, Rule 27, Code of Civil Procedure. 


RAAM NARAIN DUBE AND ANOTHER v. JAGDEO MISIR AND OTHERS ... 889 
, Order XXI, Rule 2. 
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——— — 


See section 80. 





, Orde XXI, Rule 85— Buit for recovery 
of joint possession—Form of decree—Pracitce. 

Held, that a plaintiff who has never boen in possession, but is 
entitled to possession jointly with other persons, can be granted 
a decree for joint possession. 


There is no distinction on principle between the case of a porson 
who was in joint possession but was subscqucntly dispossessed, 
and the case of a person who was entitled to joint possession but 
had not obtained such possession. 
JAGAN NATH OJHA v. RAM PHAL AND OTHERS pi vee 1312 
c , Order XXI, Rules 58, 54, 89—Applica- 
tion to set aside sale—Decree on foot of a mortgage—whether 
moveable or immoveable property. , 
Order XXI, Rules 58 and 54 of the Code of Civil Procedure make 
it quite clear that a decree for sale in enforcement of a mortgage 
is not to be regarded as immoveable property within the meaning 
of that order. 
SUBRANI v. PURAN SINGH AND OTHERS ria as we 1827 


, Order 21 Rule 68. 

See Provincial Small Causes Court Act, section L1. 

—____. m, Schedule I, Order XXI, Rule 89— e 
Simple money decree—Sale in execution—Decree-holder also mort- 
gagee of property sold—whether competent to apply to set aside 
sale—Person “ holding an interest’ in properly. š 

A person held two mortgages on certain property and obtained a 

- decree for sale. He also held a simple money decree against the“ 
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mortgagor and in execution of this decree brought the hypothe- 
cated property to sale. The property was purchased by a stranger. 
The docree-holder then applied to have the sale set aside under 
Order X XI, Rule 89, Code of Civil Procedure. 


Held, that ordinarily a mortgagee of the property sold is a per- 
son who has an interest by virtuo of which he is competent to 
make an application under Rule 89 aforesaid. 


Held further, that in this particular case the decree-holder was 
not competent to make the application, for the property was sold 
either as free from the mortgages or as subject to them, and in 
neither case he was a person having an interest in the property 


‘sold. Ifthe property was sold free from mortgages, he must be 


deemed to have abandoned them ; if it was sold subject to them, 
the sale only related to the interest of tho mortgagor, that is, his 
equity of redemption, and in this the mortgagoe had no interest. 


MUHAMMAD AHBMADULLAH KHAN v. AHMAD SAID KHAN AND AN- 
OTHHR ees eee tae a ue 


OO —~, Order XXXIII, Rules 5 and 6—Appli- 


cation for permission to sueas pauper—Government pleader entitled 
to cross-examine witnesses for applicant. 


Upon an application for permission to sue as a pauper where 
there exist no grounds, such as are referred to in Order XXXIII, 
Rule 5, to reject the application, held, that the Government plea- 
der is entitled to cross-examine the witnesses produced by the 
applicant in support of his application. 


Under Rule 6 it is quite clear that the Government is to be 
deemed to be a party to the proceedings in which itis decided 
whether the applicant is a pauper or not. 


THE SEORETARY OF STATE FOR INDIA v. TAZIAM-UN-NISA ae 


—— MM, Order XXXIV, Rule 14—Malikana— 


whether lable to attachment—Pensions Act (XXIII of 1877), 
section 11. 


Held that a malikana allowance payable from a Government 
treasury is of the nature of a pension and by Act XXIII of 1871, 
section 11, is not liable to attachment by process of any court in 
British India at the instance of a creditor or in satisfaction of a 
decree or order of court. 


LALMAN AND OTHERS v, KALKA PRASAD AND ANOTHER 


—, Order XLI, Rule 22—Ov08s-objections 
—Appeal filled where no appeal lay—Specific Relief Act (I of 1877), 


sections 89, 42— Suit for declaration that a document is void—Pos-- 


session— Discretion. 


Where a suit for declaration that a certain document was void 
was dismissed, but a finding was inserted in the decree that the 
document had not been executed by the person alleged to have 
executed it, and the defendant appealed to the District Judgo, held 
that the respondent (plaintiff) was entitled to file cross-objections 
although the appeal was not maintainable, : 

Ordinarily where a plaintiff is out of possession and he is in a 
position to claim a decree for possession, he should not be per- 
mitted to obtain merely a decree for the cancellation of an instru- 
ment according to which, if genuine, he has no title. 

But where both courts find a document not proved, the High 
Court in Second Appeal will not disturb the decree of the lower 
appellate court. 


SHANKER DAL AND ANOTHER v. SARUP LAL AND ANOTHER sae 
, Order XLI, Rule 88—Scope of—Dis- 
missal of clatm without objection by defendant in respect of portion 


decreed. 
The words of Order XLI, Rule 83 of the Code of Civil Procedure, 


« are very wide, but care and judicial discretion must be used by Ap= 


pellate Court in the exercise of the powers conferred by the rule. 
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In a proper case the court, of course, is quite entitled and should 
hesitate to exercise them. Itis not easy nor perhaps expedient 
to lay down any hard and fast role. One principle, however, may 
be safely stated ; the courts in the exercise of powers conferred by 
Order XL1, Rule 88, should not loso sight of the other provisions 
of the Code of Civil Procedure itself, nor of the Court Fees Act nor 
of the Law of Limitation. In particular they should bear in mind 
the case stated by way of illustration at the foot of the rule 


In a case in which there is no sufficient reason for a respondent 
neglecting either to appeul or to file objections under Order XLI, 
Rule 22, aguinst that portion of decree which is against him, the 
court should hesitate before allowing him to object at the hearing 
of the appeal filed by the appellant. Tho object of Rule 88 is 
manifestly ito enable the court to do complete justice between the 
parties to the appeal—where for example it is essential in order 
to grant relief to an appellant that some reliof should at the same 
time be granted to the respondent alsa, the court may grant relief 
to the respondent, although he has not filed an appeal or preferred 
an objection. Of such cases the illustrations of the Rules is a 
typo. Attorney-General v. Simpson, [1901] L. R., 11 Ch. Div., 671, 
referred to. 

Hence where a plaintiff sued the defendant for rent of a holding 
and claimed Rs. 204-7-0 and the defendant pleaded that the claims 
had been discharged but the Assistant Collector gave the plaintiff 
a decree for Rs. 96-11-11, and the plaintiff, against the decree in so 
far as it dismissed his claim, and the defendant noither filed a 
cross-appeal, nor Objections as provided by Order XLI, Rule 22 of 
the Code of Civil Procedure, and the District Judge on return of 
findings on certain issues remitted by him to the Assistant Collec- 
tor, dismissed the claim of the plaintiff in toto; held by the Full 
Bench the dismissal by the Judge of the plaintiffs In its entirety 
was not a proper exercise by him of the powers conferred by Order 
XLI, Rule 88. 


RANGAM LAL AND ANOTHER v. JHANDU, F. B. 
“m, Order XLI, Rule 27. 
—, Order XLIII, Rule 1. 


Order XLII, Rulo 1, Pare an appeal from an order of 
remand under section 48, Rule XXIII, only in casesin which if the 
appellate court had made a decree, an appeal could have been 
preferred from such a decree. 

NAUBAT SINGH v. BALDEO SINGH AND ANOTILER 


—— , Schedule I, Order XLV, Rule 18. 





See Practice—Appeal to His Majesty in Council admitted by 


special appeal—Stay of Execution. 


— C Order XLVI], Rule 1—Decisious after 
judgment sought to be reviewed—New and important matter. 


Plaintiff instituted a suit for ejJectment. Defendants pleaded that 
they were tenants of plaintiff. The Munsif ordered them to got a 
declaration of their tenancy. The Assistant Collector declared 
them to be tenants and the Munsgif dismissed the suit. The Com- 
missioner set aside the order of the Assistant Collector. The 
plaintiff then applied within 00 days of the confirmation of Com- 
missioner’s judgment for review of Munsif's judgment. Held that 
the judgment of the Commissioner and the Board were new and 
important matters within the meaning of Order XLVII, Rule 1, 
Code of Civil Procedure. 


RAM LAL v. KALKA PRASAD AND ANOTHER... a a 
, Schedule II, section 1—Award— Refer- 


ence by parties tuterested—Defendant who did not appear, not join- 
tig in the reference—Validtty of reference. 


The question whether a party is interested or not ina referonce 
to arbitration depends upon his position at the time when the 
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Code of Civil Procedure (Act V of 1908).—(coneluded.) 
reference was made. The Code does not contemplate a reference 
to arbitration between the plaintiff and one defendant, and a trial 
between the plaintiff and another defendant. 


HASWA v. MAHBUB AND ANOTHER F ; sie bes 645 


» Schedule II, section 7(2). 
See Provincial Small Causes Court Act, section 25. 


Code of Criminal Procedure (Act V of 1898)—Sections 94, 96-—Search- 
warrants—desirability of tssuing—Duty of Court. 


It is necessary that power tó issue search-warrant should be 
given, but it should not be exercised without full appreciation of 
the gravity of the step and after the court has come to the conclu- 
sion that the step is really necessary in the ends of justice, and 
that it is highly desirable that the person against whom it is about 
to issue should have the protection of the complainant being com- 
pelled to state on oath the ground for such an order, 


MUL ORHAND v. KING-EMPRROR .. Ti iei oe 517 


———__~-——— section 108—Security for good beha- 
viour—O fences involving a breach of the peace, meaning of—Remov- 
tng land-mark—Indian Penal Code (Act XLY of 1880), section 484, 


The object of section 106 of the Code of Oriminal Procedure is to 
prevent breaches of peace taking place not merely to follow up 
breaches of the peace which have taken place, 


The word ‘involve’ connotes the inclusion not only of a neces- 
sary but also of a probable feature, circumstance, antecedent con- 
dition or consequence, 


MANIK RAI AND OTHERS y. KING-EMPERON ... ae a ks 925 


section 106. 


Where the offence is such an offence that it is, as a matter of 
experience, often followed by breachos of the peace, and if the 
evidence that the accused are prepared to accompany the removal 
of the land-mark by a breach of the peace and are prevented 
from doing so by the other party running away, the offence is one 
which comes within the terms used in section 108 of the Code of 
Criminal Procedure, Baidyanath v. Nibaran Chunder, I. L. R, 80 
Cal., 93 ; Arun v, King-Emperor, I.L. R., 80 Cal., 866 ; Raj Narain v. 
Bhagobat, 1, L. R., 85 Cal., 815 ; Muthiah Ohhetti v. Emperor, I. L. 
R., 29 Mad., 190, dissented from. 


MANIK RAI AND ANOTHER v, KING-EMPEROR... 


amme e 








— 





——ar 








025 


ection 107—Security for keeping the 
peace—Evidence as to probability of breach of the peace, 


Security for keeping the peace should be taken in & case where 
after the occasion on which ill-feeling between parties first came 
toa head had passed without an actual disturbance, there still 
remained the probability of a recurrence of it in the near future, 
in fact at any moment, g 


AYODHYA PRASAD AND OTHERS v. KING-HMPEROR ds « 1080 


section 109—Security for good beha- 
viour—“ Give a satisfactory account of himself," meaning of. 


The words “give a satisfactory account of himself ” in section 
109, Code of Oriminal Procedure, do not mean that a person spends 
his time or at least his leisure moments in a satisfactory manner. 


Hence, a person who is a peon in the employ of the municipality 
and whose océupation and place of residence are well-known, but 
who, according to the Magistrate, “ prowls about at night, asso- 
ciates with scoundrels, bolts from the place and is armed with and 
uses a lathi,” cannot be proceeded against under section 109 of 

„tho Code of Criminal Procedure, 


SHARIF AHMAD v, KING-EAMPEROR ae vs -> 1097 
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Code of Criminal Procedure (Act V of 1898),—section 110—Security 





s 





for good behaviour—conditton. 


Where the Magistrate in a case under section 110 of the Code of 
Criminal Procedure orders that “ the security must be furnished of 
a respectable gentleman resident of the same village or of a neigh- 
bouring village in which the accused is living.” Held, that it Is 
quite unnecessary to demand that the surety shall be a resident 
of a particular place, if the Magistrate is satisfied that the surety 
can exercise proper control over the person who has heen bound 
over. 

SHEIKH ZIKRI v. KING-BMPEROR ... ii 


—— section 125—Security to keep the peace— 
Cancellation of the bond—Power of Magistrate to send accused to 





jail, 

Under section 125 of the Code of Criminal Procedure a District 
Magistrate may cancel a bond for good behaviour, but he is not 
competent to send the person s0 bound to jail. 


FAKHR-UD-DIN KHAN v. KING-EMPEROR... 








in Nepal territory—Certificate granted by political officer 
Indian Penal Code (XIV of 1880), sections 855, 868. 


Where a person is kidnapped in British India and is shoe-beaten 
at a place within Nepal territory, and the political officer at Nepal 
grants a certificate under section 188 of the Code of Oriminal Pro- 
cedure with respect to the charge of kidnapping under section 368 
of the Indian Penal Oode, and the accused is acquitted of the 
charge of kidnapping but is convicted of an offence under sec- 
tion 855 of the Indian Penal Code ; held that the Magistrate has 
jurisdiction to convict the accused of an offence under section 
855, Indian Penal Code. The certificate granted under section 
188 in respect to a certain set of facts will cover every charge 
which the facts disclosed in the proceedings will suffice to sustain 
and the Magistrate is not restricted to the section mentioned in 
tho cerificate. 


KRISHNA NATH TEWARI v. KING-EMPEROR ... at 


section 105 (6)—Sanction to prose- 
cute—revision before Judge—powers of Judge to make a remand, 
One of the parties to a suit applied for sanction to prosecute the 
plaintiff, on the ground that he had instituted a false claim. The 
Munsif dismissed the application on technical grounds. The 
applicant applied to the District Judge under section 195, clause 6, 
in revision. The Judge remanded the case to the Munsif for 








. trial of the application, Held, that assuming the court exercising 


—_—_—— 





its powers of revision to be a Civil Court, in such cases its power 
was confined to powers conferred by section 195, Code of Criminal 
Procedure and it had no jurisdiction to make the order of romand. 

BENI PRASAD AND OTHERS V. SARJU PRASAD THAKURIA ar 


L section 227. 


. See section 188. 





—— — — — section 256—Odject and scope— Recall, 
meaning of. : 

The word ‘recall’ used in section 256 of the Code of Criminal 
Procedure does not mean ‘re-summon,.’ Oross-examination is 
intended for testing the accuracy and credibility of witnesses, not 
for building up a case for the defence, and the witnesses should, 
then and there, after eross-examination and re-examination have 
been discharged. Thenshould follow the evidence of the remaining 
svitnesses for the prosecution who should then and there be 
cross-examined and re-examined and discharged, The moment 
the stage has been reached when there is ground for presuming 
that an accused has committed an offence triable under Chapter 
XXI, the examination of the accused should be taken up and the 
charge sheet drawn up. After this the accused should be called 
upon to enter upon his defence and produce his witnesses. 


MULUA v. SHEORAJ SINGH AND OTHERS ‘a ves © ane 


-—gections 188, 227—Offence committed 
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Code of Criminal Procedure (Act V of 1898,}—sections 276, 587— 
Violation of the provisions of section 276—Ouring of defect. 


B claimad to be tried as an Haropean British subject. Amongst 
others 10 European jurors were summoned, but only 8 appeared at 
the time fixed. A jury was empanelled with only three European 
jurors. B was convicted. Held that the jury was not a properly 
constituted jury within the meaning of section 462, Code of Criminal 
Procedure. 

Jurors are the judges of facts and in the absence of a properly 
constituted jury the violation of the imperative procedure pres- 
cribed by the Code is of such a nature as cannot be cured by the 
provisions of section 537, Code of Criminal Procedure. Brojendra 
Lal v. King-Hmperor, 7 O, W. N., 188, followed. 

BRADSHAW v. KING-HMPRROR i si sai 
—_~ ~~ section 840—Right of coun- 
_2el to be heard. 

Where a Judge proceeds to hold a preliminary enquiry under 
section 476 of the Codo of Criminal Procedure the person against 
whom such enquiry is started is not An accused person: and even 
if he be an accused person, the court making sue inquiry is nota 
Oriminal but a Civil Cotirt. 

RAM NIHORE UMAR v. KING-EMPRROR ; a di 
sections 408, 428, 580—Powers of Appel- 
late Court—Order convicting appealed against—Order of acquittal— 
Bar to subsequent proceedings—Order not set aside, 


Section 428 of the Oode of Criminal Procedure defines the powers 
of an appellate court and in that section a clear distinction is drawn 








between the powers which may be exercised in an appeal from an' 


order of acquittal and in an appeal from a conviction. 

Where two persons were tried by a Magistrate, one of whom 
Was acquitted and the other convicted and the man convicted 
appealed, held that the Sessions Judge, in dealing with the appeal, 
had no jurisdiction to pass any order which affected the acquittal 
of the other man. 


Where a man is put on trial and he produces an order of acquittal 
passed by a court which on the face of it is a court of competent 
jurisdiction, in respect of the offence charged, the court before 
which such order is produced is not entitled to impeach the com- 
petency of the court which passed the order on the ground that 
the presiding oficer may perhaps have laboured under the dis- 
qualification prescribed by section 556, Criminal Procedure Code. 
Until sach an order is set aside by some competent court, the man 
acquitted is entitled to plead it under section 408 in connection 
with any other proceeding that may be taken against him, 


DARBARI MAL v. KING-EMPEROR ... iis 


, sections 408, 418, 415— Appeal. 

Section 409 of the Code of Criminal Procedure distinctly lays 
down that any person convicted on a trial held by a Magistrate of 
the first class may appeal to the Court of Session. Section 418 ig 
an exception to the general rule laid down in section 408. Section 
415 is explanatory and apparently was entered in the Code to 
remove all possible doubts which might arise in the cases consi- 
dered therein. Hence where certain persons were tried by a 
Magistrate of the first class, convicted of an offence under seation 
825, Indian Penal Code, and sentenced to a day’s imprisonment and 
a fine of fifty rupees, but the accused were neither sent to jail 
nor actually imprisoned, held, that an appeal lay to the Sessions 
Judge. 

ALAM AND OTHERS v. KING-HAPHROR # ‘ae di sse 

m, section. 428—Appeal in criminal case— 
Power of Appellate Oourt—Altering finding of acquittal into one of 
convictipn. 

The Appellate Court can, under section 428 of the Code, of Cri- 

* minalProcedure in an appeal from a conviction, alter the finding of 
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the lower court, and find the ODDEN EI guilty of an offence of which 
he was acquitted by that court. j 


Q.-H. v. Faban-ulla, I. L, R., 28 Cal., 975, followed. 
SARDARA AND OTHHRS v. KING-HMPRROR 
: , section 428, 





See section 408. 





some, gectiqn 487—“ Further Inquiry" — 
Practice. 


Where the nature of the case is such that courts are liable to 
take different views of the evidence and of the probabilities, the 
case is not one which calls for any further enquiry under section 

, 487 of the Code of Oriminal Procedure. 


Queen-Hmpress v. hotin I. L. Re, 9 All., 52, F. B,, referred to, 
CHANDAN AND ANOTHER v, KALLU 


—— —, section 470—“ Brought mder the 
notice of the Oourt,” meuning of—Jurisdiction of Munstf—Decree 
in accordance with award, 


The words “brought under ibs notice ” in Code, of Criminal Pro- 
cedure section 476, are wide enough to cover an offence which may 
have been committed in another forum and on some previous 
occasion. Where a suit was brought to have tt declared that a 
decree passed against the plaintiff was null and void and to have 
an injunction staying further proceedings in execution, and the 
suit was referred to an arbitrator who held that the decree had 
been fraudulently obtained and the Court passed judgment in 
accordance therewith; held, that the proceedings before the 
Munsif were judicial proceedings and the alleged offence was 
brought to the knowledge of the Munsif in the course of Judicial 
proceedings. 


KAMTA PRASAD v. KING-HAIPEROR avs 


, section 470—Suit dismissed ex-parte 
—Application by successful defendant for re-hearing, granted— 
Proceeding ultra vires—Oharge not sustainable— Panal Code (Act 
XLV of 1860), section 198. 


Where a suit had been dismissed ex-parte as against a defen- 
dant, whose application for re-hearing was granted and the suit re- 
heard, in the course of which re-hearing the plaintif made certain 
false statements and the Munsif ordered his prosocution therefor, 
under section 476 of the Code of Oriminal Procedure, held that the 
proceedings of the Munsif were ultra vires and illegal inasmuch 
as under Order IX, Rule 18, Code of Civil Procedure, the Munsif 
could not set aside his decree and grant a re-hearing, and there- 
fore the conviction for perjury could not be sustained. 


BABU RAM v. KING-EAIPRROR 
, section 478. 











ee ee 





See Penal Code, sec. 211. 


ee, section 580, 


See section 408. 


———, section 537. 
See section 276. 


Companies Act (VI of 1882), section dA gabeig tion. meaning of— 
Unregistered association for loss or gain—Sutt not maintainable. 


“To constitute an ‘association’ within the moaning of section 
4 of the Indian Companies Act, the existence of a legal relation 
between more than twenty persons, giving rise to joint rights or 
obligations or mutual rights and duties is absolutely necesgary.”’ 

Neelamega Bastri v, Appiah Sastri, I. L. Rọ, 20 Mad., 477, relied 


on, 
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Companies Act (VI of 1882).—(continued.) 


Hence, in asuit to recover a sum of money upon the allegation 
that the plaintiffs and some two hundred others had combined ° 
together and contributed money for the purpose of carrying on a 
business, the agreement being that they would share in the profits 
or loss of the Business, held that the plaintiff was a member of an 
‘association’ and that it being unregistered, the sult was not 
‘haintainable. 


RAM KISHUN v, BAIT NATH AND ANOTHER... die 82 


section 74—Oomplaint against Director. 
for failure to file accounts—Jurisdiction of M agistrate. 


A Magistrate has jurisdiction to entertain a complaint under 
section 74 of the Companies Act against a Director of a company 
for a failare to comply with the provisions of that section and for 
misappropriation of money or falsification of accounts, but 
ordinarily a Magistrate ought to be chary of proceeding except 
after reference to the Registrar or on the complaint of responsible 
persons, 

SIDHESHWAR GHOSE v. KING-HarpRROR re ve 12860 
» Section 169—Practice—Companies— 
Winding up—Notice of appeal—Limitation. 


Section 169 of the Indian Companies Act, while allowing appeals 
from any order or décision in the matter of ee up of a com- 
pany, provides further that no appeal will be heard unless notice 
of the same is given within three weeks after the order com- 
plained of has been made in the manner in which notices of appeal 
are ordinarily given under the Code of Civil Procedure unless 
such time is extended by the Court of Appeal. 

The presentation of the memorandum of appeal within three 
weeks of the order complained of will not save limitation, if the 
notice of the appeal has been given after three weeks from the 
said order. 


GHISU MAL AND OTHERS v, W, K. PORTER AND OTHERS ... „e 719 


Compromise— 
See Hindu Law—Joint family, 


———— Family Arrangements. 
See Mahomedan Law—Dovwer. 
——— Registration. 
See Hyidence.—Compromise. 
Confllet of Laws—Promissory note executed ut Rampur in favour of 
the Nawab without stamp—Stamp affixed when suit filed in British 
India—Lex loci contractus—Rampui Stamp Law, section 62, 
proviso (c)—Adntissibtlity in evidence. 


i A promissory note was executed in favour of “the Nawab of 
Rampur ” at Rampur, It was not stamped. According to section 52 
of the Rampur Stamp Law no document which required a stamp, 
but was not stamped, could be admitted in ‘evidence for any pur- 
pose or be acted upon, unless it was executed in favour of the State 
(proviso c.). The suit was brought in British India, the Plaintiff's 
pleader affixing an one anna stamp on the document when he filed it. 
The Subordinate Judge held that it was immaterial to find what the 
law at Rampur was and decreed the sult. Held that it wag 
material to find what the lawin force at Rampur was about the 
validity of unstamped documents. Held further that the note 
having been executed in favour of the ‘Nawab of Rampur’ and 
not ‘Sir Mohammad Hamid Ali Khan Bahadur, &o., was one 
executed in favour.of the State within the meaning of the afore- 

s said proviso, although the money was not advanced to the defen- 
dant from the State Treasury. It was, therefore, though unstamp- 
ed, a note in accordance with the law in existence at the place of 

i contract and could be admitted in evidence against the defen- 
dant in British India. 


* AMNA BEGUM AND OTHERS v. THE NAWAB OF RAMPUR ... we, 586 
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Construction—Deed of sale out and out—Second deed of re-bransfer, 
. executed after seven days—Mortgage by conditional sale. 


Where a document purporting to be an out and out sale-deed 
was executed on a certain date and seven days later a document 
was executed by the vendee whereby he covenanted as a matter 
of favour to reconvey the property if the vendors paid back the 
purchase-money after the lapse of nine or ten years from the date 
of the aforesaid sale-deed, the two deeds being separately 
stamped and registered on different dates, held, in view of the 
dolay intervening between the two deeds and other circumstances, 
that the two deeds were not intended to be parts of one and the 
same transaction so as together to constitute a mortgage, and 
the later deed was the result of an after-thought. 


Per RICHARDS, J.—If the two decds were of even date an almost 
irresistible presumption would arise in favour of the transaction 
being a mortgage. , 

Per GRIFIIN, J.—The intention of the parties has to be gathorod 
from the documents themselves, the circumstances attending their 
execution and also from the conduct of the parties. The reason 
usually assigned for the exccution of deeds of conditional sale 
instead of ordinary mortgages is that Mahomedans who abide 
strictly by the tenets of their religidn object to recelving interest 
on. money lent. Bhagwan Sahat v. Bhagwan Din, I. L. Ry, 12, All., 
followed. Balkishen Das v: Legge, I. L.R., 22 All, 149, dis- 
tinguished. 


JHANDA SINGH v. WAHID-UD-DIN AND OTHERS, F. B. ses 889 


Gontract—Appropriation—Revenue Sale—Revenue Sule Law (Aot XI 
of 1850) --Sale without jurisdiction—Arrears of Revenue—Pay- 
ment and receipt of revenue for a particular kist—Subsequent 
alteration of the appropriation by the Revenue Authorities—Indian 
Contract (Act 1X of 1872.) 


It requires no statutory provision to show that when money has 
been paid to satisfy a particular account, and received for 
and appropriated to that account, it is not in the power of 
one of the parties to the transaction, without the assent of the 
other, to vary the effect of the transaction by altering the appro- 
priation in which both originally concurred. 


Accordingly, where the appellant, from whom land-revente was 
due for two ists, viz., the September, 1801, kist and the January, 
1902, kist, paid in on the 18th January, 1902, to the Treasury a sum 
of Rs. 7 8, appropria nng that payment in the document which 
accompanied the payment to the Government to the January kist, 
and the payment was received and accepted to that account, but 
the officers of the Treasury subsequently appropriated the sum paid, 
in the first place to the satisfaction of the Septomber, 1901, kist, g 
and then, as far as the money would go, towards the January, 1902, 
kist, the result being, according to such a method of accounting, 
to have a sum of Rs. 16-12-2, still due in respect of the January ktst, 
and the Collector subsequently, on the 26th March, 1902, sold the 

roperty in suit under the provisions of the Revenue Sale Law 
Pact XI of 1859), in respect of the amount so appearing due of tho 
January kist, 


Held, that the money in question was expressly paid to satisfy 
the January kist, and it was received and acknowledged on that 
account, that no arrears in respect of the January kist, were duc 
at, the date of the sale; and that, therefore, the sale was without 
jurisdiction and must be sotaside. Ganga Bishen Singh v. Mahomed 
Jan, [1906] I. L. R., 88 CaL, 1198, reversed. ° 

Quære, whether the provisions of the Indian Contract Act (IX 
of 1872) relating to the appropriation of payments might have had 


a bearing upon the case, if the parties had not by their own actions 
placed the matter beyond doubt. R 


, MAHOAIED JAN v. BISHBN SINGH AND OTHHRS, P.O, a „° 4 


Pe 
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: Contract.—Sale of goods— Seller's knowledge of the purpose for which 
the buyer requires the goods—Implied warranty—Basis of con- 
tract— Seller's right and duly when his “ passing ” the goods sold 
18 final— Construction. 


One Iyer entered into a contract with a Railway Company for 
the sale to them of a certain number of toakwood sleepers of 
certain dimensions. The Railway Company had advertised for 
tenders for twice the number of sleepers sold by Iyer to them on 

'ą spocification. The appellants were large timber merchants, 
part of whose business it was to manufacture and supply teak 
sleepers. Iyer, before tendering to the Railway Company for 
the contract, entered into negotiations with a member of the duly 
accredited firm of agents of the appellants in reference to the 
torms upon which they would supply him with sleepers to enable 
him to carry out any contract which he might mako with the 
Railway Company for the supply of any portion of the sleepers 
yequired. From a letter signed by the said member of the appel- 
lant's agent’s firm and addressed to the appellants’ manager coupled 
with his evidence at the trial it appeared that he regarded the 

e appellants as the real contractors, and Iyer and another merely as 
intermediaries. Ultimately Iyer entered into a contract with the 
appellants through their agents for sale to him of the number of 
sleepers of the dimensions, which he had contracted to sell to the 
Railway venir he The question was whether Iyer had, during his 
negotiations with the appellants’ agents, over given to the said 
member of the agents’ firm, who appeared to have been in chargo 
ofthe transaction, a copy of the specification of the Railway 
Company on which he had tendered, thus making it a basis of his 
contract with them. 


Held, that the point was irrelevant, and it was unnecessary Lo 
docide for the reasons that the evidence showed that the copy of 
spccification merely contained “an enumeration of the qualities 
of a good sleeper usually insisted on by the railway authorities,” 
that the appellants, having through their agents been fully 
informed of the purpose for which Iyer purchased the sleepers 
from them, must be taken to have impliedly warranted that they 
were reasonably fit for that purpose, and thata sleeper whose 
qualities were inferior to those of “a good sleeper, as usually 
insisted upon by railway authorities,” could not well be consider- 
ed to be a sleeper of the dimensions reasonably fit for use by the 
Railway Company to whom Iyer sold the sleeper under the said 
contract. 


A term of the contract was that “passing” by tho appellants 
was final as regards both measurement and quality. 


Held, that the stipulation could not mean that the appellants 
wore entitled to deliver under the contract any kind of sleeper 
they chose, but it must have contemplated that thero was some 
standard with which the sleepers delivered should bo compared, 
and that that standard must at the lowest have been the standard 
sot up expressly or impliedly by the contract between the 
parties, and in this case that standard was the specification, or 
at least the requirement that sleepers were reasonably fit, as 
sleepers of the dimensions described, for use by the Railway 
Company. 


That the right conferrred upon the appellants amounted merely 
to the right to determine by and through the skilled and expe- 
rienced persons whom they should necessarily employ for tho 
purpose, acting honestly and impartially according to the best of 
their judgment whether goods supplied were in conformity with 
the re ements of the contract under which they were so 
supplied. g - 
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Contract.—Specific performance—Onerous but not unconscionable bar- 
gain—Fraud or misrepresentation—Principle to be applied ina 
case where the parties ure at issue on a vital question of fact. 


Where the lower appellate court decreed the plaintiff's claim for 
specific porformance ofan agreement executed by the defendant, 
and it was urged that as a decree for specific performance was 
discretionary, their Lordships, having rogard to the onerous 
character of the bargain, should not affirm the decision under 
appeal. 


Held, that though tho bargain was onerous, yot thoro was no- 
thing to show that il was unconscionable, and in the absence of 
fraud or misrepresentation on the part of the plaintiff which in- 
duced the defendant to enter into the contract, thore was no 
reason why the decree should not be afiirmed. 


In dealing with a case in which the parties aro at issue ona 
vital question of fact, the safe principle is to consider which story 
fits in with the admitted fucts. 


G. W. DAVIS v. MAUNG SHWE Go., P. C. » LIOV 


Contract Acet (IX of 1872)—sections 10 and Ll—Minur—Sale by guar- 
dian to his minor ward. 


A certificated guardian sold some property belonging to himself 
to his minor wards in lieu of their money in his hands. After the 
guardian’s death the minors sued his heirs for possession of the 
property. Held that the transfer in favour of the plaintifis was 
valid and that the case of Mohori Bibee v. Dhuimodus, [I L. R., 30 
Oal., 689] did not apply. 

ULFAT RAI AND ANOTHER v. GOURL SHANKAR AND OTHERS ie 670 


—— — section 16—Untconscionable bargain—whether 
high rates of interest amounts to. 


The mere fact that the rate of interest is high is not sutñcient 
to justify a court in holding that the bargain iy an unconscion- 
able one and relieving the parties who entered into it from the 
liability incurred. Dhanipal Das v. Manesher Baksh Singh, I. L, RS 
28 All, 570, followed. 


Quere, whether an auction-purchaser of the mortgaged pro- 
perty can raise the plea that the stipulation as to interest in the 
mortgage-deed is hard and uuconscilonable, 


SRI CHAND v. NIADER SINGH ee a A Sau 407 


m — c, section 28— Agreement compromising com- 
poundable ofence—not against public policy, 


The compounding of an offence which the law permits to be 
compounded is not opposed to public policy within the meaning 
of section 28 of the Indian Contract Act, and where such a compro- 
mise enters into the consideration of an agreement, it is not void. 
Sriranga Churiar v. Ramasami Ayyangar, I. L. R., 18 Mad., 189, 191, 
dissented from. 
CHETAN DAS AND OTHERS V. HARI RAM AND OTHDRS ~... ak 498 
— sections 68 and 65—NSpecific Relief Act 1877, 


section 41, 


Sections 64 and 65 of the Contract Act did not apply, and section 
41 of the Specific Relief Act applied where the Court was exercising 
its jurisdiction to cancel an instrument. 








KANHAI LAL v. BABU RAM, F.B. ... oe ipa „L088 
— section 85. 
Seo Agra Tenancy Act, 1001, section 10. a 


section 69—Oontribution—Code of Civil Proce- 
dure (Act XIV of 1882), section 310(4)—Deposlt made byu co-judg- 
ment-debtor after sale—Decree satisfied by depodit. 


Where certain property is sold at auction in execution ofa 
simple money decree against tho plaintiff and the dofendants and œe 





Q 
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Contraet Act (IX of 1872)—(coutinued.) 


the plaintiff makes the requisite deposit in court under section 
310A of the Code of Civil Procedure of 1882 and the decree is 
satisfied thereby; held, in a suit for contribution, that the payment 


~- being one which the plaintiff was interested in making for the 


discharge of a decree for which both the parties were liable and 
for a portion of which the defendants were liable the plaintiff was 
entitled to be reimbursed for the portion of the decretal amount 
paid by him for the respondents, under section 69 of the Contract 
Act, Yogambal Boyee Ammani Ammal v. Naina Pi lai Markayar, 
I. L. R., 88 Mad, 15, not followed. 
DORI LAL v. PATTI RAM AND OTHRRS 

—— —— section 212, 
See Code of Civil Procedure, 1808, section 20(c). 


Contribution—Suit for—Proportionate liability of person holding por- 


tion of the pronert4-—Failutre of consid eration. 

One J, who was the head and manager of a joint Hindu family, 
consisting of himself and the plaintiffs and the defendant, sold 
certain immoveable property to one B. In the sale-deed he 
covenanted to indemnify the vendee against loss “ personally and 
from his other property of every description.” In an agreement 
of even date ho orted to “hypothecate, charge and make liable 
for the aforesaid debt” the said property until some minors who 
were also interested in it attained majority. The minors after 
having come of age, sued B, and they got a decree conditional 
upon their paying the amount of consideration which had been for 
thelr benefit. The plaintiffs having paid the whole of the money, 
brought a suit for contribution in respect of half the sum which 
they had to pay in excess of their share: Held, that they were 
entitled to th 
ation for the sale undoubtedly created a money liability as good 
as a debt, and the property in the hands of the defendant could 
not escape its proportionate liability. 


BAKAT BAHADUR AND ANOTHER v. INDER SAHAI 
mortgage. i 

See Transfer of Peit Act, 1882, section 82. 
, autt for, 

Bee Transfer of Property Act, 1882, section 82. 





Co-sharers—Swit by some for their porlion of rent, whether maintain- 


able—Remaining co-sharers made defendant—Landlord and tenant 
—Oollusion. 

Plaintiffs were co-sharers of certain property with one W, and 
they directed the tenant-defendant not to pay their portion of the 
rent to W, who used to collect it. Subsequently they brought a 
suit for partition against W, and a preliminary decree was passed, 
The tenant-defendant, in spite of the nofice given to him and even 
after the preliminary decree, paid rent to W, In a suit brought 
against the tenant and W, for the plaintiffs’ share of the rent, held 


that the suit for plaintiffs’ portion of the rent was maintainable, . 


as there was collusion between the tenant and W, who was also a 
defendant to the suit. 
ZIA-UD-DIN AND ANOTHER v. MUHAMMAD UMAR AND OTHERS 


Court’ Fees Act (VII of 1870), section 5. cl. v. (4)—Sutt for reco- . 


very of ttoo-third share in specific plots sold—Fractionul share— 
Oourtfee payable upon market-calue, 

Where a Hindu widow possessed of certain zamindari property 
of the total area of 17 bighas 6 biswas, assessed to a revenue of 
Rs. 19-7-0, sold 11 bighas and 11 biswas out of the same which war 
practically łrds of what she possessed and specified the actual 
plots sold, held, in a suit by two out of three reversioners to 
recover 3rds of the property thus alienated, that the claim being 
for specified plots and not a definite share of-the whole estate 
paying revenue, the cofirt-fee should be paid on the market-value 
of the preperty in suit and not-on five times the Government 
revenue, 


o money claimed, inasmuch as the failure of consider- _ 


1368 


Page, 


622 


886 


E4 


* OHANDAN AND ANOTHER v, BISHEN SINGH AND OTHERS .., se 708 
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Court Fees Act (VII of 1870),—section 7, clause 5 (b)—Declaratory 
decree—Suit for possession—Valuation of appeal—Stamp. 


Plaintif brought a sult for possession as transferee of cortain 
property from one Alusammat Gomi who had got the same under a 
will executed by one Masammat Gomti. The court of first instance 
granted him a decree for possession, but limited to the lifetime 
of Musammat Gomi. The plaintiff appealed to have this condition 
removed from the decree and paid court-fee of Rs. 10 on his 
memorandam of appeal: held, that the court-feo was sufficient, the 
plaintifi-appellant being in the position ofa person in possession 
of property who sought to clear his title and to obtaina declara- 
tion that he had the fall right of ownership to the property. 


Rup CHAAND v. FATBH HAND AND ANOTHER ... 


—— 





____.-—, schedule II, article 17 (vi)—Oourt-Je 
payable or plaint—Suit by plaintif in joint possession to have share 
partitioned—Fixed fee ten rupees. 


Held, that a plaint in which the plaintiff being jointly in posses- 
aion of certain property prayed that tho plaintiff's share might 
eer was stificiontly stamped with s court-fee stamp of 

. 10, 


TARA GHAND MUKERSI vV. AFZAL BEG AND OTHERS 


, schedule II, article {7 (vi)—Suit for 
reatitution of conjugal rights—Ad valorem fee not payable-— 
Appeal. 


In a suit for restitution of conjugal rights the memorandum of 
appeal is not chargeable with ad valorem court fees, but a fee of 
Rs. 10 is payable thereupon under article 17 (vi), achedule IL of 
the Court Fees Act, it not being possible to estimate the subject- 
matter of such a suit at a money value. 


AISHA AND ANOTHER v. FAYAZ HUSAIN = ‘sia 


custom—ln ference of —from enjoyment. 

Tt is open to & eourt to infer from long enjoyment not oxercised 
by permission, gtealth or force, the existence of a custom, If after 
considering the evidence the court comes to the conclusion that 
an alleged custom is unreasonable or that the privilege is enjoyed 
ag a result of permission given or that it ig exorcised by stealth 
or forco the court is entitled to find against the custom. Kiar 
Sen v. Masuman, I. L. R,, 17 AL., 87, referred to, 


SHADI LAL AND OTHERS 7. MUHAMMAD ISHAQ Kuan AND OTHERS «sp 


Custom — Succession to Sanyasis. 
See Hindu Law—Succession, 


Customary Law. 
See Landlord and Tenant. 


Deccan Agriculturists' Relief Act (XVII of 4879)—Suit for redemp- 
tion — Form and reality of the arit—Special relief. 

Special relief, under the Deccan Agriculturists’ Rolief Act (XYII 
of 1879) could not be granted in a suit, which was in forma sult for 
redemption, but in reality was a suit to recover property of which 
the rightful owner had been deprived by fraud, 


BAOHI AND OTHERS V. BIKHOHAND JIONAL AND ANOTHRR, P, ©. se 


Decree—Construction—Charge or mortgage. 

One K sold certain property to B for Rs. 500. Possession not 

being given to the purchaser, ho prought a suit and in the sult a 
compromise was entered into in the following terms: “The 
Inintiff consents to give up his right as vendeo in the property 

n disputo. The defendants agree to return the purchase money 

Rs. 500, with Rs. 100, the cost of the suit to the plaintiff vendee, 
total Rs. 600, within two yoars, for which payment this sh&re (that 





—— 





is, the property which was sold) as well ag the person of the defend- . 


ant shall be lable, apd until this money is paid, the property in 
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“Decreee.— (continued ) 


5 


dispute cannot be alienated.” On foot of this compromise the 
court passed the following decree: “Let the claim of the plain- 
tiff for the sum of Rs. 600 be decreed against the defendants and 
hypothecated property with intorest at Ro. 1 per cent. per 
mensem, payble in two years, in accordance with the deed of 
compromise.” a 

Held (per STANLEY, C. J., and RIOHARDS, d., BANBRJI, J., dis- 
senting) that the decree contained no order for Bale, but operat- 
ed to creato merely a charge, and consequently the property was 
not liable to be sold. 


Per STANLEY, O. J. The meaning of this (i.e, the compromise 
decree) is that there should be a docreo against the defendant 
vendor for payment of the amount of the decree, and that until 
payment of ib was mado the property which was the subject mat- 
ter of the sult should stand charged with the payment of the 
amount. There is nothing to indicate that the two parties agreed 
that if the woney wore not paid within two years, the property 
should be forthwith sold. It was in fact a simple money decree 
with a superaddod charge of property as collateral security for 
the payment of the amount of the decree. 


Per BANERJI, J. The intention of the parties was that the 
amount agreed to be paid should be realised by the sale of the 
preperty in execution of the decree gud that the decree gave 
effect to this intention. i 


Per RIOHARDS, J. A decree for salo under the Transfer of Pro- 
perty Act always pre-supposes tho existenco of a mortgago, 
Parties ontering into an agreoment for a mor ago cannot con- 
tract themselves out of the provisions of tho ct, and a decree 
forsale cannot be obtained without compl ying with the formalities 
prescribed by the Transfer of Property Act. It would seem, there- 
fore, that if the court which passed the decree of the 24th March, 
1888, intended to decree that the mortgaged property should be 
sold without any further suit after default of payment within two 
years, the court was passing an illegal decree. 


RANESHAR UPADHYA AND OTHERS v. SUBBKEARAN UPADHYA AND 
OTHERS F. B.... 
Construction of 


Where a decree provided that the plaintiff was entitled to pay 
premiums, on a policy of life insurance, which was security for 
the debt, held that the court did not give a decree for the reali- 
zation of such future and unascertained sums as against any of 
the defendants. 


LEOKY v. BANK or UPPER INDIA, Lire... 


ex-parte against defendants—Set aside against some—on re. 
hearing fresh decree prepared against all—M erging of former decree 
in latter. 


In a sult for sale upon a mortgage as also in a suit for fore- 
closure of a mortgage there can be but one decree, Ina suit for 
sale brought a P and his sons Rand B and the sons of R and 
B, a decree was passed on 80th April, 1897, in the absence of P 
and B. P's application for restoration of the case was dismissed. 
Thereafter B and his sons applied for restoration of the cage and 
the case was restored. During tho trial of the case P and others 
were not parties. A decree was, however, passed against all the 
defendants including P and others whioso applications had been 
dismissed. They brought a suit for declaration. that tho court 
had no juriediction to pass the decree against them. Held that 
the court had full jurisdiction to pass the decree of 1902 and the 
effect of it was that the decree of 1897 merged init. Gauri Sahat 
v. Ashfak Husain, I. L. R., 29 AlL, 628, followed ; J, ageswar v. Ganga 
Bishun, 8 O. W. N., 478, distinguished. 


"Raa RATAN GIR V. PRAGDAT PANDE AND OTHERS 
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Deposit in usum jus habentis—Money improperly wilhdrawn—Money 
had and received. 


Where money is deposited in Court in usum jus habentis, and it 
is withdrawn by a person who is declared not to have any right , 
thereto, the money so obtained may properly be held to be receiv- 
ed for the use of the person entitled to it. Litt v. Martindale, 


18 C.-B., 314, referred to. 
MAHDI HUSAIN AND ANOTHER v. SUKH CHAND AND OTHERS us 280 


Divorce Act (IV of 1869), section 283—Judicial separation, decree for 
— Petitioner coming to court with unclean hands. 


Where the petitioner in an action for divorce a mensa eb thoro 
has been guilty of adultery to which it cannot be said that her 
husband conduced, sho is not entitled to adecrco for judicial 
separation inasmuch as the petitioner herself doos not come to 
court with clean hands. Otway v. Otway, [1888] L. R., 18 P. D., 141, 
followed. 


JOHN HENRY RHINE v. MABEL RHINE sae Soe 318 


Document—Construction—Widow on possession in lien of dower— 
Possession to become proprietary on husband's dealh—Arrangement. 


Where a Mahomedan put his wife in possession of his property 
in lieu of dower on condition that in the cveut of her predeceas- 
ing him, the property would pass to her husband, and that in the 
event of his predeceasing her she would become the absolute 
owner of the property, and the husband predeceased :— 


Held, that the interest created by the documont was a right to 
onjoy the usufruct of the property daring the lifotime of the hus- 
band subject to her becoming the full owner olf the property, the 
happening of the contingency of her husband’s cleath before her. 


MUBARK-UN-NISSA v. MUHAMMAD MANSUB HASAN KHAN AND 
OTHERS sae Ld . oot one 206 


Documents—Construction—Rules applicuble in construing English 
documents. 


Rules established in Mnglish Courts for construing English 
documents are not applicable to transactions between natives of 
India. Rules of construction are rales designed to assist in 
ascertaining intention, and the applicability of many such rules 
depends upon the habits of thought and modes of oxpression pre- 
valent amongst those to whose language they are upplied. Dnglish 
rules of construction havo grown up side by side with a very special 
law of property and a very artificial system of conveyancing, 
and the success:of those rules in giving effect to tho real inten- 
tion of those whose language they are used to intorpret dopends 
not more upon their original fitness for that purpose than upon 
the fact that English documents of a formal kind are ordinarily 
framed with a knowledge of the very rules of construction which 
are afterwards applied to them. It is avory serious thing to use 
such rules in interpreting the instruments of Hindus, who view 
most transactions-from a different point, think difforently, and 
speak differently, from Englishmen, anc who have never heard 
of the rules in question. Ram Lal Sett v. Kanai Lul Bett, [1886] 


1. L. R., 12 Cal, 668, at p. 678, approved. 
BHAGWAT BARMANYA v. KALI CHARAN SINGH, P. O. ... re 438 
Dosument—Oonstruction—Whether an instrument is testamentary or 
non-testamentary—lndian Registrution Act (III of 1877), section 


17—Effect of noi-registrution—Practice—Inconsistent views on the 
question in the court below. ù 


A document, which is plainly intended to bo oporative immedi- 
ately and to be final and irrevocable, is a non-testamentary 
instrument. ; 

Held, accordingly, that the document, dated the 28rd of May, , 
4884, in this case, was a non-testamentary instrument; and that 


Documont.—(continued.) 


it was a family arrangement and was void as regards immovable 
property, because it was not registercd as required by the Indian 
Registration Act (III of 1877), section 17. 


Held, also, that their Lordships were not precluded from con- 
sidering the real question in the case— vie , whether the document 
was a testamentary or a non-testamentary instrument—by the 
conflicting views presented on the question in the courts below 
by the party raising it. 

UMRAO SINGH AND ANOTHER v. LAGHHAIAN SINGH AND ANOTHER, 


Dower— 
See Mahomedan Law. 


Easement—low of water—Natural channel—Duty of owner of land 
through which it flows. 


The owner of land through which a river or other natural 
channel flows is not bound to clear it out from time to time so 
that the amount of water that can pass down it may not be 
diminished. Such an owner is, however, bound within certain 
limits as between himself and other riparian owners not to do 
anything which shall obstruct the flow of the water or materially 
interfere with their right. 


BALDEO SINGH AND OTHERS v. JUGAL KISHORE AND OTHERS 


Easements Act (V of 1882), section 18—Rasements of necessity —what 


18—conventence. 


“An easement of necessity is an easement without which a 
property cannot be used at all and not one merely necessary to 
the reasonable enjoyment of the property. (Wheeldon v. Burrows, 
12 Oh. D., 81, followed. 


Certain property was partitioned between two co-owners. The 
house allotted to the defendant was surrounded by land allotted 
to the plaintiff. It was found that it was necessary for the 
defendant for the reasonable enjoyment of his house to pags 
over the plaintiffs land hut that a door conld be opened on 
defendant’s land which, however, would diminish the utility of 
the house, held that the defendant was not entitled to the right 
of way claimed, Inasmuch as the user of that right was not 
absolutely necessary for the benefit of his share of the house. 


SUKHDAI v. KREDAR NATH ee 


Enhancement of Rent—VJoint landloridls—Plaintiffs. 
See Bengal Tenancy Act. 


Kstoppel— Mortgage. 

Mandadari Tenure. 

See Mandadari Tenure, 
—_~-——-Promissory note—Minority. - 


In a suit upon foot of a promissory note executed by the defen- 
dant while he was a minor, although he misrepresented his age to 
the plaintif, held that the defendant was not estopped from 
pleading his minority in defence to the suit. 


KANHAI LAL v. BABU RAM, F. B. ... 


See Limitation Act, 1877, Art. 179. 


See Mahomedan Law—Sunni—Dower, 


See Res judicata. 
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Evidence—compromise—decree not passedin accordance with tt—not : 
registered—admissibtlity of—Registration Act. 

During the pendency of certain mutation proceedings a peti- 
tion of compromise was filed in a Revenue Court, but as one of 
the parties repudiated it, it was not embodied in the decree. 
In a subsequent civil suit between the parties, held that the 
petition of compromise could not be admitted in evidence to 
prove an agreement set ont in it. To admit such a compromise 
in evidence was entirely in contravention of the Registration 
Act. Sadaruddin Ahmad v. Chajju, I. L. R.. Bi, AlL, 18. Kashi 
Kunbi v. Sumer Kunbi, I. L, R., 82 A11., 206, followed. 


BHAGWAN SAHAI AND ANOTHER v. HARCHAIN AND OTHERS sass 800 
Evidence Act (I of 1872), section 18. j 
See Pre-emption. 


—_____-———-, sections 1d, 15--Bvidence, admissibility of— 
Taking money by deceiving-— Penal Code (Act XLV of 1860), section 
415—Kvidence showing accused had cheated other persons, 


-À person employed as n clerk in charge of the renewal of 
licenses for handcarts received Rs. 2 for cach such renewal, 
whereas he onght to have taken Rs. 1-14. He was charged with 
cheating and evidence was produced showing that he “had taken 
2 annas in excess from persons other than those named in the 
charge, held that such evidence was inadmissiblo either under 
section 14, or under section 15 of the Evidence Act. 


KING-EMPEROR v. ABDUL WAHID KHAN sin i ... 1269 


— ——, section 68—secondary evidence—Letter lost— 
Newspaper in which published—Whether secondary evidence. 


No‘ secondary evidence can be given of a document, which is 
not proved to have been written by the accused or to have ever 
existed, 


A defamatory letter was published in a newspaper. The 
accused was prosecuted as being the writer. The letter could 
not be found and no one deposed to such a letter cver having been 
written by the accused, Held that the copy of the newspaper 
was not secondary evidence of the original letter, 


RAMLAL BALARAM v. KING-EMPEROR 


——— — , Section 92—Evidence—Admissibility— 
Absolute conveyance—Morlgage—Fraudulent dealing witha third 
person's property—Notice lhat the properly purporting to be con- 
veyed belonged to a third person not a party to the conveyance—' 
Extrinsic evidence of acts and conduet of the parties — Fraud. 


Section 92 of the Indian Evideneé Act (I of 1872) is applicable 
to an instrument “as between the parties to any sneh insiru- 
ment or thelr representatives in interest,’ but it does not prevent 
the proof of a frandalent dealing with n third person's property, 
or proof of notice that the property purporting Lo be absolutely 
conveyed in fact belonged to a third person who was not a party to 
the conveyance. 


The respondents sued the appellants to recover possession of 
certain parcels of land under certain deeds which purported to be 
absolute conveyances. The appellants contended that the said 
conveyances were meant to be, and had always in fact been, treated 
by all parties concerned as mortgages only, and they tendered 
evidence of acts and conduct of the parties to that effect. That 
evidence was excluded by the courts below under section 92 of the 
Indian Hvidence Act. 


Held, on the facts In the case, that the evidence tendered con- 
sisted only of evidence relating tothe acts and condtet of the 
parties as distinguished from evidence of oral statements and 
conversations constituting in themselves some agreement be- 
tween them, and its object was to show that whatever the terms 
of the instruments might have been, none of the parties had acted 
on them as effecting an absolute sale, but that through a long e 
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Evidence Act (I of 1872,)—(continued.) 


course of mutual dealings materially affecting their respective 
positions, they had always treated the business between them as 
one of loan secured by mortgage; that the case for the appellants 
disclosed a charge of fraud against the respondents in relation to 
matters antecedent to the said deeds, on which much of the evi- 
dence tendered would certainly be material, and that the rejected 
evidence should be heard subject to any objections the respon- 
dents might be advised to take; s 


MAUNG KYIN AND ANOTHER v. MA SOWA LA AND OTHERS, P,O.... 1184 


Too oor am nm, section 02—Kxtrinsic evidence of 
documeni— Admissible to show that a document purporting to be 
a deed of sale, ts in reality a deed of gift. 


Held, that extrinsic evidence is admissible for the purpose of 
showing that a document, which purports to be, and on the face of 
it is, a deed of sale, is in reality a deed of gift. Faiz-un-nissa v. 
Hantf-un-nisa, [1905] 2 A. L.J. R., 860, 8.0. 1. L. R., 27 Al, 612, 
reversed, 


HANIE-UN-NISA AND ANOTHER v. FAIZ—UN-NISA AND ANOTHER, P.O.... 873 


—-=—— —, section 108— Bvidence—Presumption 
of death—Burden of proof. ` 
The mere fact that the evidence adduced in any case went to 
show thata person had not been heard of for more than seven 
years by those who would naturally have heard of him if he had 
heen alive, raises no greater presumption of his death than if the 
evidence had been confined to the exact period of seven years. 
In other words the only presumptionis that such a person is dead. 
Where it was alleged that the person in question disappeared 
some 18 years ago, there could be no presumption that he died in 
the first seven years or in the last seven years. The presumption 
merely is that he was dead at the time the question, whether he 
was alive or dead, arose, the burden of showing that he was alive 
being thrown upon the defendants if it was necessary for them to 
do so. Dharup Nath v. Govind Saran, I. L. R., 8 All., 614, followed. 
. In re Phene’s Trusts, L. R, 5 C. N., 180; Naruyan v. Shrinivas, 
I. L. R., 8 Bom., 266; Faim Bhushan v. Surjyakante, I. L. R., 85 Cal., 
25; Srinath v. Probodh, Li O. L. J., 580, referred to. 


MOHAMMAD SHARIF AND ANOTHER v. BANDE ALI AND OTHERS ... 1052 
m M 8E HON 114. 


The law relating to presumptions is not intended to enable a 
wrong-doer to turn it to his own account; hence a wrong-doer 
cannot be allowed to call in aid the provisions of section 114, 
AT Indian Evidence Act. 


` ZAHURAN AND ANOTHER v. AMIRAN i 247 


Execution of decree—Jotut decree-holders—Application for execu- 
tion by one on behalf of himself and others—Leave to bid obtained 
for himself—Purchase by the applicant alone—Purchase-money set 
off against his share of the decree—Equities in favour of the other 
decree-holders. , 

Where one of several joint decree-holders made an application 
for execution on his own behalf and on behalf of his eodecree- 
holders, and then alone obtained leave to bid for the property and 
purchased it, the purchase money being equal to the amount of 
his share of the decree, held, in a suit by the co-decree-holdersg to 
recover their share of the property purchased, that they could 
recover it, the equity being on the sido of the plaintiffs. 


KESRI AND OTHERS v. GANGA'SAHAI AND OTHERS, F, B. ... ... 616 
«——Nominal pårty—Proceedings cannot be revived. 


Execution proceedings taken out against a person in which such 
person is nominally a party are of no effect and they cannot in 
any proper sense of the term be revived as against such person. 
e MUHAMMAD ISMAIL KHAN v. RASHID-UN-NISSA ot = = 1277 
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Exproprietary tenancy — Exchange. 
See Agra Tenancy Act, 1901, section 10. 


Ferries Act (XVII of 1878), Section 22—Lessee of ferry—Servants 
exacting unauthorised Lolls from passenger's—Conviction of master 
illegal—mens rea. 


Where the servants of certain lessees of a ferry are guilty of 
exacting unauthorized tolls from passengers, the lessees not 
being present and taking no partin the oxtortion, held, that the 
conviction of the masters was illegal, inasmuch as the servants 
doing the act complained of had done something which was 
outside the scope of their employment. 


BEHARI LAL AND ANOTHER v. KING-EMPRROR 
General Clauses Act, 1897, section 6. 
See Transfer of Property Act, 1882, section 88. 


Gift— 
See Hindu Law— Gift. 


Guardian and Ward— 
See Contract Act, 1872, section 10. 


Guardians and Wards Act (VIII of 1890), section 30—Mortgage by 
guardian on estate of minor—Restilution by minor of benefit 
received. . 

Where the guardian of a minor appointed under the Gnardians 
and Wards Act in order to be able to raise funds to recover 
certain property belonging to the minor sold the mesne profits of 
such property, the sale-dced containing a covenant for the refund 
of consideration and hypotheeating property belonging to the 
minor, held, ina suit by the minor to set aside a decree obtained 
by the defendant on foot of the covenant on the ground that the 
decree was fraudulent and collusive, that the minor was bound 
to make restitution for the amount by which he was benefited, it 
having been found that the consideration had been actually paid 
and applied by the guardian for the purposes of the minor. Held 
also that Lho hypothecation of property having been made without 
the permission of tho court was voidable. Sinaya v. Munisami, 
I. L. R., 22 Mad., 289, referred to. 


Nur BAKHSH v. RUKUAL SINGH ... . 


High Court Rules—(1894)— Rule 80 (1)—proviso—Fee paid after first 
hearing—Allowance on tavatlon—Diseretion—Certifleate received 
afler commencement of hearing. 

-Rule 80 (1) of the Rules of High Court, dated 4th April, 1804, 
prescribes that the court shall be satisfled that the feo is paid to the 
pleader at or before the commencement of the hearing of a suit as 
also of the delivery to the Munsarim of a certifleale signed by the 
legal practitioner certifying the amount of the fee actually paid to 
him. Where, therefore, the fee was not paid to a legal practi- 
tioner till after the commencement of the hearing, the court 
was justified in refusing to allow the fee so paid on taxation. 

The proviso to Rule 80 only gives a court a discretion to accept 
a certificate for fees filed aftor the commencement of the hearing, 
but it gives him no discretion as to allowance of fee, on taxation, 
which was not paid on or before the first hearing. 


v 


THR BANK OF BENGAL, CAWNPORE v. KALKA DAS AND ANOTHER m 


Hindu Law—Mitakshara— Joint family property—Mortgage by father — 
Sons not made parties to suit for sale on mortgage—sale under the 
decree—Sutt by sous to redeem their interests. 

Where ancestral property belonging to a joint Hindu family 
has been sold in execution of a decree on foot of a mortgage 
executed by the father,: the sons cannot maintaiů a suit for 
redemption of their interests in the property sold upon the ground 
solely that they had not been made partics to the sult of the 
mortgagee. Lal Singh v. Pulander Singh, I. L. R, 28 All, 182, and 
Bulwant Singh v. Aman Singh, 7A. L. J. R, 852, followéd, Ram 
Prasad v. Man Mohan, I. L. R, 80 All., 256, dissented from. 


Page. 


1824 


754 


109 
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Page. 
‘Hindu Law.—(continued.) 


It is immatorial whether the purchaser at a sale is a stranger 
or is the mortgagee himself. 


KEHRI SINGH AND OTHARS v. CHUNNI LAL AND ANOTHER ... “a 216 


—dJoint family—Separate property—Onus of  proof— 
Nucleus—Presumption. 


It is necessary to establish the exislence of a imcleus of joint 
family property before the property in the possession of any one 
member can be presumed to bo joint family property. There is 
no presumption that a Hindu family has any joint property. Taruck 
Chunder v. Joodhesteer, 19 W. R., 178, not followed. Moolji v. 
Gokul Das, I. L. R., 8 Bom., 254. Toolsey v. Premji, I. L. R., 13 Bom., 
61. Dwarka Prusad v. Jamna Das, 18 Bom., L. R., 188, followed. 
Lal Bahadur v. Kanhya Lal, 1. L. R., 20 All., 244, P. C., reforred to, 


RAM KISHEN Dass v. TUNDA MAL AND OTHERS Son es 728 


Joint family business—Power of managing members to 
. make contracts—Necessury parties to a suit on such contracts. 


Where a business like money-lending has to be carried on in the 
interests of a Hindu joint family as a Whole, the managing mem- 
bers may properly be ontrusted with the power of making con- 
tracts, glving recoipts and compromising or discharging claims 
ordinarily Incidental to the business, i 

The appellants, who were the managing members of an undivided 
Hindu joint family, and, as such managing membors, carried on the 
business of money-londing togethor as a firm, negotiated and con- 
cluded a transaction with the first thres respondents, who were 
wenbers of another undivided Hindu family. Tho said three 
respondents duly acknowledgod the correctness of the last balance 
struck on the 9th-August, 1901, and oxecuted an agreement admit- 
ting it to be due and payable by them. On the 8rd June, 1004, 
the appellants sued tbe said three respondents and all the other 
members of their family to recover the said balance. On tho 8th 
September, 1904, the appellants, to moet the objection of the 
respondents that all the mombers of the family to which the 
appellants bolonged, ought to be joined as parties to the suit, 
made, under protest and by leave of the court, the other members 
of their family, parties to the suit. 

Held, that the appellants were entitled, as the sole managers of 
the family business, to make, in their own names, the contracts, 
which gavo rise to the claim, and that they properly sued on 
such contracts without joining the other members of tho family. 
Kathushert Khanna v. Vallotil Narayana, [1881] I. L. R, 8 Mad., 
284 ; Ramsebuk v. Ram Lal Koondoo, |1881] 1. L. R6 Cal, 815: 
Imam-ud-din v. Liladhar, [1892] I. L. Ra, 14 All, 524; Aluga ppu 
Chetty v. Vellian Ohetty, |1894] 1. L. R., 18 Mad., 88, distinguished. 

Arunachala Pillai v. Vythialinga Mudaliyar, [1882] I. L. R., 6 
Mad., 27, referred to. 

Held, that the general proposition laid down in the case of 
Alagappu Chetty v. Vellian Chetty, [1894] 1. L. R., 18 Mad., 33, 
to the effect that the manager cannot suo without joining all 
those interested with him, if literally construed, went too far. 
Shamratht and others v. Kishan Prasad and others [1007] I. L. R., 
29 All., 811, reversed. 

PEN PARSHAD AND OTHERS v. HARINARAIN SINGH AND OTHERS, 
P. x t., a . eee i 


~- 





——Joint fumily—Effect of conversion of a member to Maho- 
medanism—Forfeiture—Bengal Regulation VII of 1832, section 
9—Act XXI of 1850—Extinct Rights and Law of Limilation— Limita- 
tion of Suitg Act (XIV of 1859), section 1, clause 12—Limitation 
Act (IX of 1871), schedule II, urticle 14%—Limitation Act (XV of 
1877), schedule II, article 141— Alienation by holder of limited 
interest—Adverse claimants—Compromise —when binding on vre- 
versiones. 

One R, who owned considerable property, and his son, D, were 

. “members of a joint Hindu family, and thus entitled in joint 
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. Pago. 
Hindu Law.—(continued.) : 
tenancy eaçh to a moiety of the propertics. R became a 
Mahomedan in 1845, but Rand D remained joint until D's death 
in January, 1851. D left a widow, S, and two daughters, C and M. 
On the death of R, in September, 1851, the entire property, which 
had stood all along in his name, was recorded in the namo of his 
widow, R, R, K. In consequenco of disputes between the heirs of 
D and R, R, K, the Court of Wards took over, in 1852, possession 
ofthe entire estate, making R, R, K, a monthly allowance. No 
allowance was made to D's hoirs, who were rcforred to tho Civil 
Courts for the establishment of thoir rights, 5 died in 1857, and 
R, R, K, in the following year. In 1860, Gand M ontored into a 
compromise with R’s daughtor's son, K, whereby C and M obtained 
betweon them 84 anna share of the property, and K received the 
remaining 74 annua share. In the samo year, after the partition of 
the estate, the parties obtained possession of the respective 
shares allotted to them. C dicd in 1866, and M obtained possession 
of the entire 8) anna sharo, which on her death devolved on her 
sons, the plaintifs, who sued the transferecs of K to recovor 
possession of certain properties forming part of his 74 anna 
share. Tho High Court ruled that on the abandonmont of 
Hinduism by R, he forfeited his half share in the joint property 
which vested in D, that the plaintiffs, as his heirs, wore ontitled 
to the entire 16.annas, and that thoy were not bound ‘by the 
comproinise of 1860,as Cand M being mere life tenants, had no 
authority, in the abseuce of logal necessity, to alionate the 7} 
anna share in favour of K: 

Held, that the intention of the Bengal Regulation Vll of 1882, 
section 0, and Act XXI of 1850, was that by declaring that the . 
Hindu or Mahomedan Law should not be permitted to deprive 
any person not bolonging to either of those persuasions, of a right 
to property, or that any law or usage which inflicted forfeiture of 
rights or property by roason of any porson renouncing his or her 
religion, should not be enforced, the logislature virtually sot 
aside the provisions of the Hindu Law, which penalised re- 
nunciation of religion or oxclusion from caste ; aud that the effect 
of those enactments was that on R's abandonment of Hinduism, 
D did not acquire any enforcivle right to his father’s share in 
the joint family property, which he could either assert himself 
or transmit to his heirs for enforcement in a British Court of 
Justice : 

Held, also, that whatever right D acquired under tho Hindu Law 
to the share of his fathor, camo into existence in 1845, and no suit 
could bo brought, even ifthe enactments referred to above had 
permitted it, to enforce the right after tho Japse of 12 yoars “ from 
the time the cause of action aroso” under scction 1, clause 12 
of Act XIV of 1859, which applied; and that the intention of the 
law of limitation was, not to give a right whore there was not 
one, but to interpose a bar after a certain period to a suit to en~ 
force an existing right, and, thereforo, nothing in Article 142 of Act 
IX of 187!, or in Article 141 of Act XV of 1877 could lead to the re- 
vival of D's rights, if any, that had already become barred ; 
Hurrinath Ohatterji v. Mohunt Mothoor Mohun Goswami, [1898] 
L. R., 20 I. A., 188, at page 192, followed. 

Held, lastly, that the true test to apply to a transaction which 
was challenged by the reversionersas an alienation not binding 
on them was, whether the allonee derived title from the holder of 
the limited interost or life-tenant ; and thatas tho compromise of 
1860 was based on the assumption that thero was an antecedent 
title of somo kind in the parties, and the agrocment acknowledged 
and defined what that titlo wasand did not confer anew distinet 
titlo on either of the parties, it was the duty of tho courts to uphold 
and give full cffect to sucha mutual settlemont of their claims. 
Oudhv. Mewa, [18608] 4 Agra R. O. R., 84, approvod.. Rani Mewa 
Kunwar v. Rani Hulas Kunwar, [1874] L. R., 1 I. A. 157, 166, 
referred to, Gobind Krishna Narain v, Khunni Lal, [1907] 4A. L. 
J. R., 865, 8. 0., I. L. R., 29 AN., 487, reversed. 

- KUUNNI LAL v. GOBIND KRISHNA NARAIN AND ANOTIER ear b52 
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Page, 
° Hindu Law. — Mitakshara—Legal necessrtty— Necessity to borrow 
money at high rate of interest-—Responsibility of lender —Father 
in a joint family. 

It lies on tho lender to prove that there was nocessity not only 
for borrowing the money but for borrowing it at exorbitant pate 
of interest. Chandra Deo v. Mata Prasad, I.L.R. 81 All., 176, 
followed. Hurronath Rai Chowdhri v. Randhir Singh, I. L. R., 18 

- Cal., 811, referred to. : 

The principle which governs the case ofa guardian of a minor 
aud of a Hindu widow should bo applied to the case of the father 
of a Hindu. family. Kameswar Prasad v. Run Bahadur Singh, 
L L. R., 6 Oal., 847, referred to. 

NAND RAM v. BOUPAL SINGH AND OTHERS. ... bts we 1294 

———————Mitakshara—Joint family property—Mortgage by 
father—Sons not made parties to suit for foreclosure—Suit for 
redemption—Practice—Cause of action-—Pleadings—Plea ‘not 

- taken in the lowera ppellate court. 
Where a plea goes to the very root of tho case involving as it 
“does a plea that the plaint does not discloso a causo of action, held 
that the plea may be raised in secoud appeal, though it was not 
raised in the lower appellate court. The Secretary of State for 
India in Council y. Sukhdeo, I. L, R., 21 All, 841, applied. 

Where proporty belonging to a joint Hindu fiiy governed 
by the Mitakshara has passed out of the family, whether by 
private salo in satisfaction of or by an auction salo in execution 
of a mortgage decreo, or by virtuo of a decree absolute for fore- 
Glosure, the sons in such a family are bound by virtue of their 
lability to pay'their father’s debt not tainted with immorality, 
80 that they cannot sue to set aside an alienation which has be- 
come final, excopt on some ground which would relieve them 
from liability to pay the debt which is the consideration for the 
sale, and they cannot succeed on the sole ground that they were 
not made parties to the suit on the mortgage. Balwant Singh v. 
Aman Singh, I. L. R., 88 All.,7,and Kehri Singh v. Ohu nilal, A. L. 
J. R., 216, followed. Ram Prasad v. Ram Mohan, I. L. R. 30 All., 
258, not followed. 

SHEO DAYAL AND ANOTHER v. JAGAR NATH AND ANOTHER i 022 


—Mitakshara—Joint Hindu family—Morigage executed 
by father in lieu of a time-barred antecedent debt—Morigage not 
binding on family. 

Held that a mortgage-deod excouted by a father of a joint 
Hindu family in consideration of an antocedent debt which had 
become time-barred was not binding upon the gons. 

INDAR SINGH v. SARJU SINGH AND ANOTHER . 1099 


Mitakshara—jotut family—Antecedent debt—Fami ly neces- 
sity —mortgage by father—Liability of sous. 

If the debt in lieu of which, or for the payment of which, the 
mortgage was made, isa debt which is not for the first time 
incurred at tho time of the mortgage but a debt which existed 
prior to and independently of sach mort g9, and was a bona fide 
debt, that is, was not a debt colourably incurred for the purpose 
of forming a basis for a subsequent mortgage, or Sale, or other 
similar object, that would bean antecedent debt for which the 
mortgage made by the father would be binding on tho song and 
grandsons. 

Thore is no authority that an antecedent dobt must bo a debt 
incurred for the necessities of the family. Budri Prasad v. Madan 
Lal, I. L. R., 15 All, 75, F. B. Chandra Deo y. Mata Prasad, I. L, R., 
81 All., 176, F. B., referred to. 

A BHAGWATI PRASAD AND OTHERS v. GANGA PRASAD AND OTHERS ,,, 649 
—Debts—Son's liability for father's debts—A oney borrowed 
to defend a suit for defamation—whether immoral. 

Held, that under the Hindu Law money borrowed by the father 











° to defend a suit for defamation is a debt for which a Hindu gon 
e 2nd grandsons are liable. 
SUMER SINGH v, LILADHARB AND OTHERS ia is of 308 


6 
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Page. 
Hindu Law.—Jotnt family property—M ortgage by father alone—Trans- ° 
feree from fgther acquiring title by adverse possession— Right to 
question validity of mortgage. 


A transferee of joint family property is ontitled to contest the 
validity of a transfer made by one of the membors of the family. 

A mortgagor cannot be allowed to question the validity of his 
own mortgage and thereby derogate from his own grant. A trans- 
feree from him who stands in his shoes has no higher right. But 
where the transfor to him was mado more than twelve years ago — 
and he has been allowed to remain in possession, it must be pre- 
sumed to bo a transfer for necessity with tho assent of the other 
members, and he is therefore entitled to Gall in question the vali- 
(lity of a mortgage made by the father alone without legal neces- 
sity, inasmuch as tho transferee represents the whole family. 

Der CHAMIER, J.— A person in possession of property can always 
resist a claim against the property on the ground that no right or 
title has passed to the claimant or that an assignment to the 
claimant was made to defraud the persou in possession OF Was 
illegal or void or opposed to public policy, but where an assign- 
ment is sufficient in law to pass title to the claimant and is only 
voidable at the instance ofa third party, the party in possession 
cannot, as » rule, challenge the validity of the assignment unless 

atrial for its validity is necessary for his protection against the 
claim of another person. 

MUHAMMAD MUZAMILULLA KHAN v. MITHU LAL AND OTHERS + 901 

Mitakshava —Joint Hindu famify—Father committed to tive 
Court of Sessions for criminal offence—Loan taken for his deferce— 
Legal necessity. 
According to the Mitakshara one membor of a joint family 
may effect a gitt, mortgage, or sale of family property in time of 
distress, for family purposes and especially for religious purpos- 
es 





—— 


There cannot be a caso of more pressing necessity from the 
point of view of members of Hindu family than the necessity for 
raising money to defend the head of a family against a serious 
criminal offence. In determining whether or not a case of musibat 
has been made out, one must have regard to the probable intention 
of the author of the rule and to the class for whom the rule was 
intended, 

There is a clear distinction between selling or mortgaging in 
order to obtain the release from jail ofa member of the tamily 
who has been shown to be guiltyof a criminal offence and 
selling or mortgaging roperty in order to raise funds for the 
defence of a member who has been accused Ina criminal court. 
In the one case the family has been disgraced, and the release 
of the offender will not remove that disgrace. In the other the 
family is threatened with disgrace and the intenlion is to ward it 
off. The question whether in the latter case legal necessity 
exists for raising money cannot depond upon the result of the 
trial. 


BENI RAM AND OTHERS V. ALAN SINGH oe bee è 

eM itakehara—VJoint Hindu family—Sale of family proper- 
ty by father—Suit to set aside sale by sona—Legal necessity— 
Burden of proof. 


Where an alienation by a manager for an infant heir is challeng- 
ed by the heir on coming of age, the burden of proving the 
existence of circumstances which justify the alienation or a 
reasonably credited necessity lies on the transferee. 

Similarly, if the burden of proof lies upon a mortgagee when the 
sons challenge his mortgage the burden of proof certainly lies 
upon the purchaser wheo the sons challenge his purchase. Ohan- 
dra Deo Singh v. Mata Prasad, I. L. RR, 8! All, 176 (F. B.) 
followed, ° 


GAYA PRASAD UMAR AND OTHERS v. RAGHUNATH RAI AND ANO- eè 
THER eee aes one ees eae . aes 1022 
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o Hindu Law.—Mitakshara—Joint Hindu family—Alienation by one 


member without the consent of a co-parcener—Legal necessity — 
Right of subsequently born co-pareensr to impugn the transaction, 


A gon cannot object to alienations validly made by his father. 


before he was born or begotten, because he could only by birth 
obtain an interest in property which was then existing in hig 
ancestor, and in order that the alienation should bind sons after- 
wards begotten it must be a valid and effectual alienation. Hence 
where a father ina joint Hindu family transferred, certain pro- 
perty, but his son did not consent to the alienation, held, that the 
alienation was not binding upon members born after the date of 
such transfer as the alienation having been made without the 
consent of one of the co-parceners existing at that date was inva- 
lid and ineffectual, 

TULSI RAM v. BABU AND OTHER ... , 


TT Ahrenation—Joint family—Right of a subsequently born 


co-purcenér — Presumption as to consent of other co-pareeners, 

Held that a member of a joint Hindu family who was born after 
the alienation of the family property by anothor member of that 
family cannot question the validity of that alienation ; ifthe co- 
parceners living at the time of the alienation did not impugn it, the 
presumption is that they consented to such alienation and that It is 
valid. 


- OHUTTAN LAL v. JAI RAM AND OTHERS. 
——— —Mitakshara —Widow—Alienation—Consent of next rever- 


sioner how far binding on other renarsioners. 

A Hindu widow in possession of her husband's estate made a gift 
to her sister's sons with the consent of the presumptive rever- 
sionary heir of her husband. In a guit by the other reversionar 
heirs for a declaration that the gift was not binding on them, hel ; 
that the gift by the widow with or without the consent of the pre- 
sumptive reversioner was not a legitimate transaction. Bajrangi 
Singh v. Manokarnika Bakhsh Singh, I. L. R., 80 All, 1, discussed, 
ABDULLA AND OTHERS v. RAMLAL AND OTHERS. sai sae 

Alienation—W idow— Money borrowed for legal necessity— 
Construction of well— Feast on return from pilgrimage— Daughter's 
marriage, 

Money borrowed to defray the expenses of the marriage of the 
daughter of a Hindu widow in possession of her husband's pro- 
perty, is money borrowed for legal necessity, but a feast given on 
return from pilgrimage is not so connected with the pilgrimage 
as to justify its allowance as money expended for legal necessity. 

Expenses incurred in the construction of a well may bea legal 
necessity if it be proved ta. be for the benefit of the estate. 

MAKHAN LAL v, GAYAN SINGH AND OTHERS i 


———— Altenation—Widow. 


See Burden of Proof. 


~ D ayabhaga—Inheritanes— Will — Construetion— A ttempt 


to alter mode of succession prescribed by latc—validity of. 
Held, on the construction of an instrument in this cage execut- 
ed in 1866, by two brothers subject to the Dayabhaga School of 
Hindu Law, thatthe instrument was called a will, but the sole 
intention of the exeoutants, as seu expressly avowed in the 
preamble, was to alter the rules of succession in their 
family by providing fof the permanent devolution of their res- 
pective properties in the direct male line, rae | adopted sons, 
with the condition that in case of failure of lineal male heirs in 
one branch the properties belonging to that branch should go to 
the other, subject to the same rule, and only in the absence of 
male descendants in the direct line in either branch were the 
properties to go to female heirs and their descendants, and that 
such an attempt to alter the mode of succession prescribed by 
Hindu Law was illegal, Tagore v, Tagore (1872) L. R. Suppt., Vol. 
47, followed. 
PURNA SASHI BHATTACHARJI AND OTHERS v. KALIDHAN Ral OHow- 
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Hindu Law.—Mitakshara—Mother inheriting son’s estate—Unchastily, 


no bar. 

Held, that unchastity does not preclude a Hindu mother from 
succeeding to her son’s property. 

The word patita in Mitakshara ©. il, 10. pl. 140, means 
‘outeaste. Dal Singh v. Musammal Dini, I. L. R., 82 All., 155, and 
Vedammaly. Vedanayaga Mudaliar, I L. Ra, 81, Mad., 100, followed. 

BALDEO SINGH v. MATHURA KUAR sss pis Si 


——__-—__-— Succession, right of—Sanyasis—Mahant—Oustom of the 


Math—Burden of proof—Hlection as Mahant—ZJtrisdic tion of court 
to set aside. 

Amongst Banyasis it is usual to appoint Mahants, and there 
must be nomination during the lifetime of a Mahant, or where 
there has not been such nomination, there must bo election and 
confirmation by tho neighbouring Mahants and members of the sect. 

Held, therefore, that a claimant.to a Mahantship in order to 
succeed must prove the custom of the math ontitling him to 
recover the office and the property appertaining to it, and that o 
claimant who failed to prove his installation or confirmation was 
not entitled to a decree for the office and property against a 
person, alleging himself to have been a chela, who, whether with 
or without title, was in possession. 

When the Mahants of the neighbourhood, according to custom, 
elected the defendant as Nahant, no court had any power to set 
aside the decision of the electoral body. 

RAJBANS BHARTHI AND OTHERS v. KARYA BIARTHT o 


Mitakshara—Impartible property—Suecession by sur- 
vivorship—Simple money decree against predecessov—Whether 
properly in the hands of successor assets. 

Where ancestral property is impartible and is held by a single 
member of the family, all the members of tho family must be 
deemed to be joint in estate and the rulo of succession to the 
property is the same as that which governs the caso of partible 
property, so that a junior member of the family, who gets mainten- 
anco from the person holding the impartible estate, succeeds npon 
his death to the estate by right of survivorship. 

Whatever may be the powers of alienation of the holder of ail 
impartible estate, the succession to it is governed not by the rule 
which applies to separate property but by the rule of survivorship. 
Therefore, the person who succeeds to the estate docs not do so as 
the heir or legal representative of his predecessor and cannot bo 
gaid to hold his assets. Harpal Singh v. Bishan Singh, OA. L. J. R. 
753, followed. Raja of Kalahasti v. Achigadu, 1. L. R~, 80 
Mad., 454, and Zamindar of Karvetnagar v. Trustee of Tirumalai, 
I. L. R., 82 Mad., 429, dissented from. 

INDAR SEN SINGH v. HARPAL SINGH 


Reversioner— Adverse possession against life-tenant— 
Possessory tille—True owner. 

One B, the last male owner in a Hindu family, died, leaving him 
surviving his daughter, her son R, and two widows of a pre-de- 
ceased co-parcener. The two widows got into possession of the 
property left by B, and the daughter of B had to bring a suit to 
recover possession from them and the suit was decreed. After the 
death of the widows, L got into possession of the property in suit 
which was a part of B’s property. In thg suit brought by the 








the death of his mother, R executed the deeree obtained by his 
mother and, along with the other properties, he obtained pos- 
session of this property also thereby ousting L who was thon in 
possession. L brought a suit against R for possession :— 

Held, that R’s title was not barred by lapse of time, igasmuch as 
being a reversioner, he derived title from B and not from his mo- 
ther, and L was not entitled to succeed in tho suit as he could 
only show possession for a certain length of time wilhout any 
further titlo against R who was in possession and could showy title 
derived from B. 

BANSI DHAR AND ANOTHER v. LACHAIT NARAIN nee s. 
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daughter of B, there was no disputo as to`this property. After f i 
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å » Hindu Law.—Reversioner—-widow in possession without right—Limi- 
tation. 


` See Limitation Act, 1877. 


Widow's estate —Alienation—Gift by one of two widows of 
her share—Right of one to partition—Oo-parceners, 


The estate of two widows who take their husband's pron ry is 
one estate. The right of survivorship is so strong that the sur- 
vivor takes the whole property to the exclusion of the daughters 
of the deceased widow. They are in the strictest sense co-par- 
ceners, and there can be no alienation of the absolute interest by 
one ‘without the consent of the other, thongh there may be an 
alienation of the life estate of one of tho widows, Bhugwandin v. 
Myna Bibi, 11 M. I. A., 487, followed. 


Hindu widows who become entitled to the estate of her hus- 
band for their lives are entitled to have a partition of their in- 
terest, Kanni Ammal v. Ammakannu Ammal, I. L. R. 28 Mad., 





a 


° l 504; Musammat Bundar v. Musammat Parbati, 16 I. A., 186, 
referred to. 
DURGA DAT AND ANOTHRR v. GITA AND OTHER 
i —— Widow. l 


See Hindu Law—Alienation. 


Gift in favour of an idol—No temple built or idol installed 
—Gift void for uncertainty. 


By a deed of gift executed on May 30, 1908, certain immoveable 
property was expressed to be given to an idol. Atthe time of 
the execution of the said document neither the idol was in exist- 
ence nor was any temple built, 


Held that the gift was bad on the ground of uncertainty, the 
property not being dedicated to any particular delty. 


PHUNDAN LAL AND OTHERS v. ARYA PRIT NHI SABHA AND 
OTHRES oe va. 


—Gifi—in favour of an idol which is to be subsequently 
consecrated— Possession to manager. 

A gift was made in favour of an idol which was to be consec- 
rated peta! Uae and a person was appointed manager of the 
property which was put in his possession, held that the gift was 
yaild though made during the lifetime of the donor, and created a 
trust for the worship of the {dol which was to be consecrated and 
placed ina temple. Mohar Singh v. Het Singh, 7A. L. J. R., 296 í 
Blutpati Nath v. Ram Lal, I. L. R., 87 Cal., 128, F. B., applied. 


CHATRR BHUJ AND ANOTHER v. CHHATERJIT AND OTHERS De 


Mitakshara—Gift and bequest to donees jointly—Inheri- 
tance—Survivorship—dJoint tenaney—Construction of documents. 


The principle of joint tenancy is unknown to Hindu Law 
except inthe case of co-parcenary between the members of an 








undivided family. Jogeswar Narain v, Ram Chandra, I, L, R., 28 
Oal., 670, P. O., followed. 


Where property was given by means of a deed of gift and a will 

- to two brothers who were Ken herk of a Hindu joint family, held, 

that regard may be had to surrounding circumstances in order to 

ascertain the meaning of tho donor and testator, but the fact that 

his brothers were joint was not a sufficient reason in this case for 

holding that the donor and testator intended that they shouid hold 

the property as undivided co-parceners. Mankamna Kunwar v. 

Balkishun Das, L L. R., 28 All., 88, doubted ; Bai Diwali v. Patel 

x Bechardas, F. L. R., 20 Bom., 445; Gopi v. Jaldhara I. L. R., 88 
AlL, 41, referred to. 


One document cannot be construed by reference to decisions on 
2 other documents executedin different circumstances and contain- 
ing different language. 


KIgHORI DUBAIN v. MUNDRA DUBAIN AND ANOTHER a 
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Hindu Law.—Will—Construction— Gift to a class some of whom cannot 


take —Rematnder—Vested and transmitable interest—Testator's 
death—Effect of the words ‘ by right of inheritance” immediately 
following those making a bequest—Bequest to afterborn children. 


When there is a gift ton class, somo of whom are or may be incapa- 
citated from taking because not born at the date of the gift or 
the death of testator asthe case may be and where there is no 
other objection to the gift, it should enure for the henefit of those 
members of the class who are capable of taking. Ram Lal Sett 
v. Kanai Lall Sett, [1886] I. L. R. 12 Cal., 683, 685, approved. 


The will of a Hindn after giving life estates to his mother and 
wife proceeded ns follows :-- 

“On the death of my mother and wife, the sons of my sister 
Gopal Sundari Barmanya and Annapurna Barmanya, that is to 
say, their sons, who are now in existence as also those who may 
be born hereafter, shall, in equal shares, hold the said properties 
in possession and enjoyment by right of inheritance.” 

Held, (on the construction) that the testator's nephews were 
intended to take a vested and transmitable interest on the death 
of the testator, though their possession and enjoyment were post- 
poned ; 

Held, also that the gift was good in favour of the nephews of the 
testator who were alive at the timé of his death. 

Quere, whether the gift to after-born children was confined to 
childrenscoming into existence between the date of the will and 
the testator’s death, there being nothing in the cirenmstanceg in 
which the will was made to render that view improbable? Mann 
v. Thompson, [1854] [Kaya, 638] at p. 641 and Dias v. De Livera, 
[1879] L. R., 6 App. Cas., 123, referred to. 

Tt was contended thatthe words “by right of inheritance” 
meant that there was really no bequest in favour of the nephews, 
and that so far as they were concerned, the will only declared a 
right of Inheritance ; 

Held, that the expression could not have beon inserted for the 
purpose of rendering meaningless words of bequest to the nephews 
which had only just been used. Bhagabati Barmanya v. Kali 
Oharan Singh, [1905] T. L. R., 82 Oal., 992, affirmed. 

BHAGABATI BARMANYA AND ANOTHER v, KALT CHARAN SINGH AND 
ANOTHER, P. O. a vais “tt bile 


Immoveable property~-Decree upon mortgage. 
See Code of Civil Procedure, 1908. Order XXI, Rules 58, 54. 


Jurisdiction—Oivil and Revenue Court. 


See N.-W. P. Rent Act, 1881, section 9. 


—. —— Civil and Revenue Court, Ejectment by u lessee from the 


mortgagee in possession after redemption of mortgage. 
See Mortgage—Rédemption. 


———Civil and Revenue Court—Ocoupancy holding—held by 
a mortgagee in possession—mortgage invalid—sutt for possession. 


See N.-W. P. Rent Act, 1881. 
——Oiril and Revenue Oot, 
See Land Revenue Act, 1901, section 288(k), 





~-—— Civil and Revenue Court—-Sutt for ejectment of a tenant . 5 


in Revenue Court— Subsequent awit in Civil Court against the same _ 
man as trespasser. 


The Civil Court has no jurisdiction to eject as a trespasser a 
person whom the plaintiff, an occupancy tenant, describes as his 
sub-tenant, but who, he asserts, has lost the right by reason of his 

* setting up in a previous ejectment proceeding the title of a chief 
tenant and having obtained a declaration to that effect from the 
Revenue Court. r 


NARAIN SINGH v. GOVIND RAM ... oes sie aus 
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e o Jurisdiction.—Civil and Revenue Courts’—Res judicata—Declaratory 
decres—Usufrnctuary mortgage of occupancy holding —Relin- 
quishment in favour of zamindur—Ex-parte decree against- 
mortgages declaring him tenunt—Hffect of decree. 


An occupancy tenant having mortgaged his holding with posses- 
sion prior to the passing of the Tenancy Act has no power to relin- 
quish the same in favour of the zamindar. 


Where, however, after the relinqguishnent the zamindar 
obtained an ex-parte decree against the mortgagee holding that 
the latter was his tenant and actual possession of the holding was 
= ‘delivered to the zamindar, although a suit by the mortgagee con- 
i testing the relinguishment was pending in the Civil Court, held, 
that the suit by mortgagee was barred by the principle.of res 
a> judicata and also on the principle that a court would not grant 
a decree fora declaration where such decree could lead to no 

result in favour of the person obtaining the same. 


RAM Devi KUARI v. BINDESRI UPADHYA AND ANOTHER 


—H igh Court—" dwelling.” 


The High Court has jurisdiction to try a suit, where the cause 
of action partly aroso within its jurisdiction and the defendant 
\ was “dwelling " within such jurisdiction. 


Whero the defendant had taken up his abode with his wife and 
family in a hired house in Madras, meaning to remain there seve- 
ral months, and was actually living there when tho suit was insti- 
tuted, held that the dofendant was “ dwelling ” within the jurisdic- 
tion of the High Court at Madras, Srinivasa Moorthy v., 


l Venkatavarada Ayyangar, [1906] I L. R., 29 Mad., 239, affirmed. 
g i n MOORTHY v. VENKATAVARADA AYYANGAR AND OTHERK, 





—— 


Land Aequisition Act (I of 1894), sections 9, 25—QOmission to uppear 
a bar to contest the award, 


`S It is intended by section 9, clause (2) of the Land Acquisition Act 
that the owner of property about to be acquired should appear 
and state his claim in the manner provided by the clause so as to 
enable the acquisition officer to make a fair, reasonable and proper 
award based upon a proper enquiry after the proper means have 
been placed before him for holding such enquiry. Refusal or 
omission to comply with the provisions of section 9 (2), without 
sufficient cause is an absolute bar to the obtaining of a greater 
sum than that awarded by the Collector. 


THE SEORETARY OF STATE FOR INDIA IN COUNGLL v. BISHUN DAT 








— —e ee 





ee ee 


——~seclion 23—Generul principle of 
valuation— Other considerations in the matter, 


In ascertaining the market-value of land which is the subject 
oN matter of acquisition under Act I of 1894, the goneral principle 
to be applied is that the value of the land should be calculated 
with reference to the most lucrative and advantageous way iu 
which tho land might be used. But the fact that iho land would 
never have been allowed to be built on must be taken into consi- 
a deration in ascertaining the market-value ; such land, therefore, 
` cannot be valued as a bullding-site. Stebbing v. Metropolitan 
Board of Works, L. R., 6 Q.B., 37, referred to. 


UJAGAR LAL v. THE SKEORETARY oF STATH FOR INDIA 1N COUNCIL... 


Landlord and tenant—Adverse possession— Hjectment— Agricultural 
° village—Site of shop—Defendants not tenante—Seeond appeal, 
In an agricultural village the zamindar is presumably the owncr 
of all the sites in the abadi, but it does not follow from this that 
è adverse” possession cannot be acquired of any particular plot of 
e land. No hard and fast tnle can be laid down, and this question of 
adverse possession ought to bo decided on the facts proved angl 
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Landlord and tenant.—(continued.) 





surrounding circumstances of each case. In the case of an agricul- 
tural tenant or a handicraftsman or trader whose presence is ne- 
cessary for tho requirements of the village the presumption is that 
his occupation of the site of his house is with the leave and license 
of the landlord, but it is provod that the ocvupler belonged toa class 
of porsons who ordinarily found no place in an agricultural village, 
that he never acknowledged landlord’s title and never paid rent or 
any other due to him for tho occupation of tho site, the ordinary 
rule that overy plaintiff in a ali for possession of property 
against whom limitatipn is pleaded must prove a subsisting title 
not barred by limitation will apply even when the plaintif hap- 


pens to be the zamindar. Olhajju Singh v. Kanhia, [1881] A. W. N. 


114, and Bhaddar v. Khair-ud-din, I. L. R., 29 All., 188, referred to. 


Per RICHARDS, C. J.—The finding of a Court of first appeal that 
the defendants have acquired a title by adverse possossion ought 
to be accepted in second appoal unless the finding is one which 
could not bo legally arrived at upon the ovidenco. 


INCHA RAM AND OTHERS v. BANDE ALI KHAN AND ANOTHER, F. B. ... 


————_———— Suit by some co-sharers for their portion of 
rent—Colluston. 


See Co-sharers. 


—— — —_———— -~Relinguishment by tenant—Occupancy holding 


mortgaged wih possession. 


An occupancy tonant, after mortgaging his holding with posses- 
sion has no power to relinquish it in favour of the Zemindar. 
Raman-Rai v. Rafl-ud-din, I. L. R., 27 AIL, 82, followed. 


CHHOTE LAL v. SHEOPAL SINGH AND OTHERS 


——_————-—-— Hight of zemndar to site of house—Transfer of 


house by tenant—Customary law. 


Clear and cogent evidence is needed to prove a custom, Zemin- 
dars of a village are, as a rule, and presumably, the owners of all 
the house-sites in the village. The claim ofa tenant to transfer 
& right of residence means that a tenant may by assignment 
transfer to a stranger a right of residence without the consent 
of the zemindar, and so force upon the latter a tenant who may 
be distasteful to him, thus convorting a right of tonancy into a 
right of permanent occupancy. Hence, where a tenant purported 
to sella houso in his occupation in the villago tho wajid-ul-arz 
whereof provided that a ryot who sold a house should pay 
one-fourth of the sale consideration to the zcmindar, and the 
latter if he desired to do so, might take one-fourth of the 
materials of the house, andthe zeminudar sued to recover the 
site of the house and one-fourth of the materials in answer 
to which suit the tenant pleaded a custom and produced several 
sale-deeds, field, that the custom was not legally proved and 
the zemindar was entitled to recovor possession of the site of 
the house, 


MOHAMMAD USMAN AND OTHERS v. BABU ... 


Land Revenue Act (III of 1901), sections 68, 00—Assignee of 


——<——= 


Government revenue—right of—Remission of revenue, 


An assignee of Govcrnment revenue takes tho assignment sub 
ject to all the rights of Government to assess, cnhance, reduce, 
remit or suspend the revenue, 

BENI MADHO AND ANOTHER v. BHAGWAN PRASAD AND OTHERS wa 


onan ——-—seclton 233 (k)—Partition com- 
pleted—Land belonging to plaintiff's, mahal allotted to defendant 
and a different plot to plaintiff—Cinl and Revenue Courts— 
Jurisdiction. ; ° 

At the time when partition was completed, and finally comfirmed 
a muhal was divided into. soparate pattis, and certain plots were 
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Land Revenue Act (III of 1901, section 233 (k)—(continued.) 


taken out of the plaintifs’ putti and one of them was allotted to 
the defendants, and another to a third person, aud in place of them 
a different plot was allotted to the plaintiff, held ‘that it wasa 


other proceeding could be instituted in the Civil Court with res- 
pect to it. Kishan Prasad v. Kadhar Mal, [1900] A. W. N., 11, 
distinguished, i 


TIRBENI SAHAI AND OTHERS v. GOKUL PRASAD AND OTHERS 


Lease -by mortyagee in posscsssion—duration and effect of. 


See Mortgage—Redemption. 


Legal Practitioners’ Act (XVIII of 1879), sections 13, 14, 28 - 


Agreement to pay pleadsr’s fee in the event of success in sujt— 

Agreement objectionable. 

An agreement entered into between a client and his pleader 
that the latter would bo paid his feesin the event of his being 
Successful in a contemplated litigation on the client's behalf is 
highly objectionable, if not actually illegal, 

Where such an agreement is entered into, and registered but iy 
not acted upon, held that the conduct of the pleaders concerned 
is not grossly improper. 

In the matter of JYOTIS SARUP AND ANOTHER. 

AFZAL BEG v. JYOTIS SARUP AND ANOTHER, F.B. 


' Legal Representative— 


A representative means a persou who in law represents the 
estate of a deceased person and includes any person who inter- 


- meddles with the estate of a deceased person. Hence, a creditor 


has a right to sue tho representatives of his deceased debtor ancl 
of obtaining a decree ugainst them if he Can prove that there are 
assets of which they may become possessed, ovon though it is not 
proved that assets have come into their hands. 


KANTRE CHANDRA MUKERJI v. ALI NABI AND ANOTHER 


Letters Patent (High Court, N. W. P.), section 10,— 


Lex 


See Appeal. 
Loci Contraetus — 
Sce Conflict of Laws. 


Limitation Act, 1859. 


8ee Hindu Law—Joint family. 


Limitation Act, 1871. 


See Hindu Law—Joint family. 


Limitation Act (XV of 1877). 


See Code of Civil Procedure, 1882, 


Limitation Act 1877. 


N 


See Oode of Civil Procedure. 


Limitation Act (KV of 1877), Schedule IT, Article 11—Code of Civil 


7 


Procedure (det XIV of 1982), section 335—A pplication to be 
restored to possession dismissed for non-production of evidenee— 
Suit for possession brought more than a year afler the order, barred. 


Where a court dismisses an application to he restored to 
possession of {mmovahle property under section 485, Code of Civil 
Procedure, 1882 by reason of the upplicant failing to addace 
evidence, notwithstanding that he was allowed an opportunity 
to do so, the order go passed is conclusive, and a suit Drought 
after more than one year from the date of thut order is barred 
under Article 11, Schedule TI to the Limitation Act, 1877, ` Rahim 
Bux v. Abdul Kader, 1l. L, R., 82 Cal., 587, referred to. Sarat 
Ohandar v. Tarini Prasad, I. L. R., 84 Oal., 491, distinguished. 


*SHAGUN CHAND y. SHIBBI ih: as sits P 
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Limitation Act (XV of 1877), —Shebait—Power of alienation by ° 
Mokurreri—lease. 


The plaintiffs brought the suit us Shebait to recover possession 
of a mauza, which was held to be debottar and had been alienated 
moro than twelve years before. the institution of the suit by the 
plaintiff's predecessor in title, who gvanted a mokurreri lease of 
the mauza in consideration of a fixed’ rent and the payment ofa 
fine equal to the amount of two years’ rent. 

Held, thal the suit was not barred by Article 184 of the Indian 
Limitation 4et (XY of 1887). Abhiram Goswami v. Shyam Charan 
Nandi, |1909] L. R., 36 1. A. 148, followed. 

ISUWAR SHYADL HAND JIU AND OTHERS V. RaM KANAL GHOSE AND 


OTHERS, P. C. 528 





——— c- Suit for possesston—Widuw re- 
maining in possession without right—Heversioner—Linitation. 


Where a separated Hindu died leaving him surviving two 
widows and a daughter-in-law, the widow of his predeceased son, 
and upon the death of the survivor of his two widows the daughter- 
in-law came into possession of the property and remained in 
possession thereof for moro than twelve years, there being no' 
arrangement between the reyersioners and the daughter-in-law 
that the latter would get a life-interest, held that tho suit of the 
reversioners was time-barred, their cause of action having com- 
menced from the death of the survivor of the two widows of the 

` Jast owner, Sham Koer v. Dub Koer, L. R:, 20 1. A. 182, reforred to. 

GAJADHAR PANDE AND OTHERS V. PARBATI ... sie aes 


SS} Schedule IT, article 141. 
z See Hindu Law—doint Family. 


, Article 179— Joint decree— Decree 
ex-parte ugainsl one o several defendants— Decree set aside aguinst 
one such defendant—Proper form of the order—Decree passed 
subsequently ugainstl the exempted defendant alone- Wxecution of 
decree—I¢stoppel. 

On the 25th August, 1000, the plaintif obtained a joint decree 
for sale aguinst several defendants on a joint mortgage of joint 
property. hat decree, which was made absolute on the 21st 
December, 1901, was, as against one lady defendant, made ex-parte, 
in fault of appearance, and it was get asido as aguinst her alone, 
on appeal, by the High Court, on the lith March, 1902, Subse- 
quently, on the 15th August, 1902, a deuroo was passed on the 
merits against the lady defendant alone, whose appeal against 
that decreo was dismissed by the High Court on the 16th Novem- 
per, 1904. The plaintiff applied on tho loth February, 1905, 
against all the defendants Lhat the decree of the 15th August, 1902, 
might be made absolute, aud for an order of gale of the mortgaged 
property. The decree of the 15th ae 1902, was made absolute 
on the 27th November, 1905, against the lady defendant alone, ancl 
the application was dismissed as against the rest of the defen- 
dants. On the 2lst December, 1005, the plaintiff, basing his 
application on the decrees of the 25th August, 1900, the 16th 
August, 1802, the [6th November, 1904, the Aalst December, 1901, Pa 
and the 27th November, 1905, applied against all the defendants 
for execution. 

Held, that it might havo heon more in accordance with strict 
procedure if the Court had get asido the whole judgment and had 
proceeded to re-try the case as against all the defendants but no 
one objected to the procedure adopted by tho Court, and the 
irregularity (if any) in the procedure had worked no wrong and 
was of no real consequence 5 ° 

Held, also, that the orders absolute, dated the 2ist December, 
1001, and the 27th November, 1005, respectively, were in effect 
one decree of the latter date, from which the statute of limitation 
began to run, and that the application for oxecation, dated the 
dist December, 1905, against all the defendants was, therefore, 
yot barred by limitation. . 
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Limitation Aet (XV of 1877), Schedule 11, Article 179.—(continued.) 


Held, nally, that the application, dated the 21st December, was 
different from that dated the 15th February, 1905, and that the 
plaintiff was, therefore, not estopped by the judgment given 
against him on the 27th November, 1905. 

Gauri Sahai v. Ashfaq Husain, [1907] 1. L. R., 29 All., 623, afflrmed.. 


ASHFAQ HUSAIN AND OTHERS vy. GAURISAUAT, P.O. 


Limitatlon—A chnowledgment— Signature a Kheacat. 


See Res judicata. 


“Adverse posaession—-Puisne mortgagee redeeming earlier 
mortgage in the hands of plaintiff- -Period of limitation for suit 
for declaration of litle acquired by prescription, 


As long as possession can Ne referred to a right consistent with 
the subsistence of an ownership in being at its commencement, so 
long must the possession De referred to that right, rather than to 
the right which contradicts the ownership. Ramchandra v. 
Sadashiv, T, L. R., 11 Bom., 422, referred to. 

A man cannot hold a mortgage on his own property, and where 
a transferec of a decree for salo obtained by a prior mortgagee of 
certain property takes payment from the ptisne mortgagees, he 
ought to be deemed to have acknowledged the title of the mort- 
gagor to the equity of redemption. 

In a case of a co-sharer holding mortgaged property after 
redemption by him of the mortgage, limitation is computable only 
from the date when the possession becomes adverse Dy the as- 
sertion of an exclusive title. 


JAGDIP NARAIN SINGH v. BILAR SINGH AND OTHERS 


—— —— -lause of action—declaratory suit -- Remote reversioner 





r 


Aa 


See Specific Rellef Act, 1877. 
--~Hxeeulion of decree, 
See Code of Civil Procedure, 1882, section 230. 


See Practice—-amendment of plaint. 


—---Pre-emplion -Joint purchase by tico persons —Suit against 
both vendees — One of them not properly described -Addition of 
other purchaser ax defendant after limitation Suit barred. 


M, on the 27th of February, 1909, inslituted a suit against H and 
J, claiming to enforce a right of pre-emption in respect of the 
sale of property made to them jointly andor an instrument of sale, 
dated the 8rd of April, 1908. It appeared that the name of one of 
the purchasers was 8 and not J, and onthe 8th of April, 1909, S 
was made a defendant to the suit ; 

Held, that 5 could not be deemed to have heen a party to the 
suit prior to the 8th of April, 1909, and the sult as against him was 
barred by limitation. 

Held, further, that as the sale was joint in favour of H and 9, 
the suit was barred as ngainst both. 


MAMRAJ SINGH v. HIRDAY RAM AND OTHERS sig 


——--—----Suit for possession of vecupaney holding held under in- 


valid morigage cuuse of action. 
See N.-W. P. Rent Act, 1881. 


Limitation Act, (IX of 1908)—Suit against eureties--Cause of action, 


Where an executor obtained probate for administration of the 
estate of a deccased person and executed an administration bond 
with two shreties whereby an inventory was to De exhibited 
within a certain time but died within six years of the date ofa 
suit against the sureties, held, that the suit was not time-barred, 
as time did not begin to run against the plaintiff until the death 
of the executor. 


KANTER CHANDRA MUKERJL v. ALI NABI AND ANOTHER ... T 
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Limitation Act, (IX of 1908), sections 5, 14-—A ppeal presented beyond : 
tume—Diseretion. 


An appeal ina suit instituted in the court of the Assistant 
Collector was undera bona fide mistake presented in the court 
of the Commissioner of Agra who, on May 10, 1910, returned the 
memorandum of appeal to be presented tothe District J udge of 
Farrukhabad. The appeal was filed in the court of the District 
Judge of Fatchgarh on May 12, 1910, and it was rejected by him 
as time-barred, on the ground that if it had beon presented on 
May 11,1910, he would have admitted it. 

~ Held, that the District Judge in so deciding had acted on an 
unsound principle, and the appeal ought to have been admitted, 
for whether prosented on the 1lth or on the {2th of May, the 
appeal would be equally time-barred. 

n applying its judicial diserction to the facts of this particular 
case the court should hayo been guided hy the principle laid 
down in section 14 of the Limitation Act. That section, as it 
stands, relates to suits only, but it was not necessary to make it 
applicable to appeals because of the widor discretion already 
conferred on appellato courts by section 5. 


NARAIN SINGH AND OTHERS V. BIKRAM SINGUI sos Sri 793 


section 12, 
See Provincial Small Causes Court Act, section 46. 


section 22, 
See Provincial Small Onuses Court Act, section 46. 


, seclion 12—Time requisite for obtaining 
copy—Application for copy made on the date the court closed for 
annual vacation—Notice posted during wacalion—Copy received 
actually after vacation—Appeal whether time-barred. 


The decision of the first court in a ecortain case was dated 
September 80, 1909. The appellant applied for a copy of the 
judgment and decree on October 18, 1909. On the latter date the 
subordinate courts closed for the annual vacation and did not re- 
open till November 17, 1909. Under the special orders of the 
District Judge the- copying department continued working 
during the earlier days of the vacation, and accordingly a 
notice to the effect that the co y required by the appellant was 
ready, was posted on the notice-board of the Conrt on October 18, 
1909. The copy was actually received by the appellant on Novem- 
-ber 29, 1800, and his petition of appeal was presented to the lower 
orn iate court on December 1, 1909. The District Judge dismiss- 
ed the appeal as time-barred : Held, that the appellant should not 
be considered bound to have taken cognizance of the’ notice 
posted on October 18, 1909, until the date the courts re-opened 
after the vacation, that is, until November 17, 1909, and that, 
therefore, the period requisite for obtaining the copy applied 
from October 18, to November 17, 1909, and excluding this period 
under the provisions of section 12 of Limitation Act, the appeal 
was within time when presented to the lower appellate court on 
December 1, 1909. 


KHUB OHAND v. HARMUKH RAI AND ANOTHER A rx 1005 


N , section 19— Acknowledgment by agent 
— Repeal of previous Act—Revival of right to sue. 


An acknowledgment made by an agent which would have been 
insufficient under Act XIV of 1°69, held sufficient to give a fresh 
starting point to limttation under Act TX of 1908, and the suit 
would be governed by the later Act. Mohesh Lal v. Busunt Kamaree, 
I. L. R., 6 Oal., 840, ollowed. Rahmani Bibi v. Hulas Kuar, I. L. R., 
1 All., 642, and. Hanuman y, Raghunandan Prasad, 1A, L.J, R. 858, 
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distinguished. 
ZAIB-UN-NISSA BIBI n, THA MAHARAJA OF BENARES AND OTHERS ws 1272 
——, Schedule I, article 31. i 
See Railways Act, 1872, section 77, ° 
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eMahomedan Law--Sunnis—Dower no stipulation at marriage— 


a 





prompt or deferred—Resumpiun—Code of Civil Procedure (V 
of 1908), Order II, Rule 2—Ksloppel. 


According to Mahomcdan Law, in the case of Sunnis, when at 
the time of marviage the payment of dower has not been stipulat- 
ed to be deferred, payment of a portion of the dower must be 
considered prompt; and the amount of such portion is to be deter- 
mined with referouce to custom: where there is no custom it 
must be determined by the court with reference to the status of 
the wife and the amount of the dower. Hidan v. Muzhar Husain, 


I. L. R, 1 All, 483, and Taufik-unnissa v. Ghulam Kambar, 
I]. L R., 1 AlL, 006, followed. 


Where, therefore, a Mahomedan lady belonging to the Sunni 
sect had brought a suit in the lifetime of fer husband in 
respect of portion of her dower as payable to her promptly, it not 
having been settled at the time of marriage whether the whole 
of her dower was to be prompt or deferred, and the suit was 
decreed, held, that a subsequent suit by her to recover the balance 
of her dower was not barred under Order II, Rule 2, Code of Civil 
Procedure, 1008, on the ground that the whole of it was not 
exigible at the time when the first suit had been brought. 


Held further that the defence to the previous suit having been 
that tle whole of the dower was deferred, and the court having 
held thata fifth only of it was prompt, it was not open to the 
defendants to dispute the correctness of the plaintiff's contention 
that the whole amount of her dower was not payable at the date 
of the former suit. 


UarDA BEGAM v. ALUHAAIMADI BEGAAL AND OTHERS 


— Ghia sect—Death-bed yifts—Gifls made under 
sense of tmminence of death—Finding of fuet—Second .| ppeal. 


The Invalidity in the case of a disposition made by a person 
suffering from illness of which he eventually died arises where 
a gift is made under pressure of the sense of the imminence of 
death. The veal question is whether the donor was or was 
not seeking to defeat the legitimate expectations of the heirs by 
means of a disposition of his property which, though nominally a 
gift, was really of a testamentary nature, inasmuch as the donor 
was suffering at the moment from a fatal illness and ontertaining 
no expectation of recovery. Such an alicnation of his property 
would, thercfore, affect his own personal interest no more than a 
testamentary bequest would. 

A finding as to the state of mind ofa person ut the time when 
he performed a certain act may be said to be ordinarily a finding 
of fact, and the High Court, in second appeal, is precluded from 
going behind the finding arrived at by the lower appellate court 
that a deed of gift was executed when the donor was in immedi- 
ate apprehension of death. brahim Goolam Ariff v. Saiboo, 
LL R., 35, Cal., 1., Muhammad Mashud Hasan Khan v. Muham- 
mad nwar Husutn Khan, 6 A. L.J. R., 508, referred to. 


Quære whether the authority of the Jamaa-ush-shittat or that 
of the Sharaya-ul-tslam is the more weighty in India. 
NazaR HUSAIN v., RAFEEQ HUSAIN 


, Hanafea Law—Gift with condition—-Gift 
Lo wife—Presumplion of possession. 


A gift by the husband to tho wife is not on the same footing 
asa gift by.the wife to the husband. The presumption of Hanafea 
Law is that the wife and all her belongings are in the possession 
of her husband, and when she makesa gift in favour of the husband, 
no fresh transfer of possession is necessary. Butin the case of 
gift bys husband to a wife no presumption as to possession will 
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made and the wife as a donoe will have to establish her posses- 


sion during the lifetime of her husband by evidence, 
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Mahomedan Law—Hanafea Law etc.—(continued ) 
A husband made sa gift of his property to his wife on condition 
that she will not be entitled to transfer {t and sho accepted the 
gift on that condition. Held that under the Hanafea Law the gift 
was a gift with condition but that the gift was valid and the con- 
dition void. 
Ngaz BEGAM v. MANZOR AHMAD KHAN o. ans oT 580 
——--—-——,, Gift—Mushaa. 
Where property described as certain bighas and biswas and 
entered in the khewut asin the possession of a certain person 
is made a gift of to another person, held that the property does 
not fall under the definition of property known as mushaa in the 
Mahomedan Law, and consequently the gift is not invalid. 
ENAYAT KHAN V. ABDUL RAHIM oe i iia 824 | 


, Hanafi—Murriage—-IWegitimacy—gnorance 





of law. 


One Musammat Rakiina, while a minor, was first given in marri- 
ago to a minor, Shaf. After a week she was given in marriage 
to another minor, Zakaria. After a time a divorce was pronounced 
either by the minor husbands, Shafi and Zakaria, or by their fathers. 
Musammat Rakima, after boing divorced, was married to Hashmat- 
ullah and gave birth to the plaintiffs by him during the lifetime 
of Shafi and Zakaria. Hashmat-ullab was not a new convert to 
Islam and was a resident of British India where the Hanafi law of 
marriages is applicable to Hanatis. 

Held (KARAMAT HUSAIN, J.) that (1) Hashmat-ullah could not 
be allowed to plead ignorance of law and that he must be presum- 
ed to have married Rakima with the knowledge of the fact that she 
was another's wifo; (2) that it is a settled. rule of Hanafi law that 
a guardian has no power to divorce the wife of his ward; and (3) 
that his marriage, therefore, with Musammat Rakima was void, 
and that the plaintiffs, who wore begotten of the void marriage 
were illegitimate. 

Tho Mahomedan Law with regard to inarriago and legitimacy, 
and the original authorities, discussed. Azim-un-nissa Khatoon v. 


Karim-un-nissu Khatoon, {1895] 23 C. P., 130, referred to, and the 
dicta of Lau CHAND, J., in Khurshed Juhan v. Abdul Hamid Khan, 
[1998] Punjab Record, Vol. 4, No. B. 








ATA MOHAMMAD CHOWDRY v. SAIQUL BIBE AND ANOTHER Sa 058 
———--— Shia Ltfe-estale—Atcurd transferring 
ownership—\Vhether iritlen conveyance necessity. 


Ownership and possession are two distinct juristic conceptions 
and in every transfer of ownership from ‘one person to another by 
the act of a party a transfer of possession is not necessary. 


Where a Mahomedan husband and wife of the Shia persuasion 
referred their dispute relating to dower to arbitrators who, under 
a registered award, transferred the absolute ownership of the 
husband’s property in presenti to the wile, reserved a life-estate 
for the husband by giving him the control over the income and 
provided that in the event of the wife predeceasing her husband, 
he should continue in possession for life, and in the ovent of the 
husband dying before, the wife should be owner and the heirs 
of the husband could not interfere. Mutation of namos followed 
in favour of the wife who executed a mukhtarnama in favoar of 
her husband for the management of the property conveyed to her 
under the award :— 

Held, that the award was saflicient to transfer the ownership of 
the property covered by it in prasenti to the wifo, and ng convey- 
ance need have. been executed. Ram Bakhsh v. Mughluns, 
I. L. R., 26 All, 266, s. o. [1904] A. W. N , 8, followed. 


Quære, whether an award is govorned by Mahomedan Law. 


MUHAMALAD TALIB HUSAIN AND OTHERS v. INAYATI JAN AND 
OTHERS eeu Le oon aes s ene s aoa 746 
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‘ «Mahomedan Law-—Pre-emption—talab-i-mawasibat—what ie suficient 
to leomatitute. 


To say “I am pre-emptor and my right extends to the land” is 
not sufficient to constitute a talab-t-mawasibat, within the meaning 
of the Mahomedan Law. Such claim must be found in the words 
which constitute the talab-i-mawasibat either in express terms or 
by implication. 


MUHAMMAD ABDUL RAHMAN KHAN AND OTHERS o. AICHABAIAD 
KHAN oft af a 270 


| Pre-emption—Demand A ‘on ihe. 
premises ”—Demand made in the abadi which was par of the 
premises sold. 


Mahomedan Law requires that the second demand shall be made 
in the presence of the vendor or the vendeo or on the premises. 


Where, therefore, tho plaintiff claimed pre-emption in respect 
ofa certain zemindari share and proved that he had made the 
demand with witnesses while sitting on his chabutra in the abadi 
which formed part of the premises sold, held that the demand of 
‘ pre-emption was a good demand made “on the premises ` within 
the meaning of the Mahomedan Law. Kulsum Bibi v. Faqir Mu- 

hammad Khan, I. L. R., 18 AIL, 298, followed. 


MUHAMMAD USMAN v. MUHAMMAD ABDUL GHAFUR AND AN- 
OTHER sen seve „as ean aaa ‘ce. 950 


—Pre-emption. 
See Pre-emption. 


) eee —Waki—Charitable objeet-—Hepenses of fatiha of ere. 
culant— Burning lamps in mosque—Salary of Hafiz. 


A Mahomedan lady made a wakf of her property amongst other 
purposes for (1) the expenses of the annual fatiha of the ivakif, of 
her husband and members of her family; (2) the anaual expenses 
of'burning lamps in mosque, and (8) the salary of Hafiz and readers 
of Quran. Held, (STANLEY, O. J., dubitante, by the court) that 
the wakf for salary of Hafiz was a valid wagf, and there was a sub- 
stantial dedication of property to religious or charitable purposes. 

Per BaNgRJI, J.-—In order to constitute a valid wakf there must 
bea substantial dedication of the property to religious or charit- 
able uses at sometime or other. A wagq/ will not be invalid becauge 
its object is not charity to the poor. Fatiha is the offering up of 
prayers to the Almighty for the remission of sins and the accept- 
ance into heaven of the individual in whose name itis offered. 
This undoubtedly is a religious act and expenses for such an act 
any expenses for religious purpose. Mahomed Ahsanullah v. Aman 
Ohand, I. L. R., 11 Oal., 498; Lachmipat v. Amir Alum, I. L. R., 9 
Oal., 176 ; Phulchand v. Akbaryar Khan, L. L. R., 5 All, 211; Bibajan 
vV. Kalu Husain, GAL J. R., 115, referred to. Kaleelola Saheb y. 
Naseer-uddin, I. L. R., 18 Mad., 20L; Zooleka Bibi v, Syed Zynul- 
abdin, 6 Bom. L. R. 1058, not followed ; Fakhruddin Shah v. Kifa- 

' yat-ullah, 7 A. L. J. R., 1095, doubted. 


| Per STANLEY, ©. J.—The general dedication of villages in the 
name of God is not sufficient to render the wagf valid, in respect 
{so much of the property as has been dedicatod expressly for ` 
ecific objects which are not proper objects of wagf ; fatiha cere- 
and the reading of the Quran in private do not seem to be 
















KHAN v. ABDUL HADI KHAN si TT 182 
, sections 2, 8—Hindu Law—Oupacity to 


nds to the whole of British India 
n-age in the case of 
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Majority Act (IX of 1875), sections 2, 3.—continued. 


21, held that the wills were void as having heen executed by 
minors. Under section 2 (c) of tho Indian Majority Act, the capa- 
city to make a will is not safe-guarded, the only exception being 
in the case of marriage, dower, divorce and adoption. 


HARDUARI LAL AND ANOTHER v. GOMI 


Malikana allowance—Altachment of. 
See Code of Civil Procedure, 1908, Order, XXXTV Rule 14. 


Mandadari tenure, what is—whether saleable in excention of decree — 
Iistoppel—Mortgage. 
Held that a mandadari tennre was not Ilahle to a decree for 
sale on foot of a mortgage. 


A mandadart tenure is nothing more than an oeceupancy holding 
and is not therefore transferable. 


Parties must be deemed to have known the law, and if one of 
them takes a mortgage of property with the knowlodge that it is 
unlawful for the mortgagors to make a mortgage, the plea of es- 
toppel cannot be raised. 


Military or Cantonment tenure—-Suit for ejectment—Poona Can- 
tonment—Private ownership of land in Cantonment —Compen- 
sation—Preeumption of ownership in fee alluching to the posses- 
sion of land. 


The Bombay Government sued the appellants to eject them from 
certain premises within the limits of the Poona Cantonment claim- 
ing that the land belonged to the Government and was only held 
by the appellants on Military or Cantonment tenuro, which entitl- 
ed the Government to resume it at their pleasure subject to com- 
pensation for buildings which tenants might have erected 
thereon. The appellants claimed the land as their private pro- 
perty and contended that they were entitled to compensation on 
the basis of private ownership and not as mere licensees. The 
title of the appellants began with a document, dated the 27th 
August, 1864, whereby a Purser of the Indian Navy certifled that 
for the consideration therein mentioned he ‘handed over’ to the 
appellants’ predecessor in title ‘all claim he had to the house, 
out-houses and premises generally’ in question. That document 
was endorsed as ‘sanctioned’ by the Brigadier Genoral Command- 
ing. The appellants asserted that the predecessors In title of that 
Purser were in fact owners of the land at the time the Cantonment 
was established, and that nothing had since happened to vest the 
title inthe Government. The appellants further contended that 
they were in actual possession of the land, and that the onus was 
on the Government of rebutting the presumption of ownership in 
fee attaching to the possession of land whether in a Cantonment 
or elsewhere ; 


Held, that the wording of the document, dated the 27th August, 
1864, appeared onthe whole to be moro consistent with the con- 
tention of the Government that the interest of the tenant was 
that ofa licensee of the land with a right to the buildings than 
with the private ownership in fee alleged by the appellants ; 

Held also, that in view of the fact that from the commencement 
of the formation of the Poona Cantonment in 1817 the Military 
authorities were conscious of the inconvenience and risk of having 
absolute owners of land within tho Cantonment, and of the nog 
sity of propitiating them hy proper settlement and copes 
even if the appellants established that their houso 
before the time the Cantonment boundaries 
there was still, under the circumstang 
probability that they were duly c aa 
proprietors for the change igasi l 
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°” Military or Cantonment tenure—(coutinued.) 


or bungalows, such permission curried with itno sort of proprietary 
right, and the buildings were liable to @x-propriation ata price 
to be fixed by the authorities, and that the permission of tho Com- 
manding Officer was necessary even for the sale or letting of the 
house ; 

Held further, that mere possession or occupation of the bungalow 
on the site in question did not afford any presumption whatever 
that the appellants or thoir predecessors in title were owners 


in fee. 

Held lastly, that the appellants’ predecessors in title did not 
regard the property as differing in its tenure and terms from other 
property in the Cantonment; that the appellants were mere licen- 
sees ; and that the land in question had been lawfully resumed by 
the Government, 

KAIKMUSRU ADBRJE GHASWALA AND OTHERS v. THE SECRETARY OF 
STATE FoR INDIA IN CoUNOIL, P.C. a. se ste 


Mortgage—Condittional sale. 


See Construction. 
~~ Oonstruction—Simple mortguge—Condttton that the mortga- 
gee shall take possession of and enjoy the mortgaged property as 
under a usufructuary mortgage in default of payment of interest by 
the mortgagor —Mortgagee’s right to a decree for sale. 


Wherein a suit brought by the morlgageo against the mortgagor, 
who had failed to pay the principal and interest, to enforce his 
mortgage, the High Conte confirmed the decree of the lower court 
for sale of the mortgaged property, it was contended that the 
mortgagee was not entitled to the decree for sale on tho ground 
that the instrument of' mortgage, which expressed itself that it 
was a Simple mortgage, provided that “Ifthe whole or a portion of 
the interest remains unpaid by the due date, His Highness (the 
mortgages) shall take: possession of the mortgaged properties 
immediately thereafter, and enjoy the said properties as under 
usufructuary mortgage,” 

Held, affirming the High Court, that the mortgagee retained the 
position of a simple mortgagee, and the mortgagor had not fulfilled 
his obligations, and that the decree for gale of the mortgaged 
property was, therefore, a matter of course and perfectly right. 

LINGAN KRISHNA BHUPATI Dayu v. THE MAHARAJA OF VIZIA- 


NAGRAM, P. C. 7 m m ; Si 

—-—— — Redemption—Lx proprietary tenuney—iortgage of pro- 
prietany rights—Rights sold and purchased by mortgagee—Amount 
payable on redemption. 

After a usufructuary mortgage of certain sir lands the movtga- 
gee purchased the sir and zamindarl rights, the mortgagor becom- 
ing an ex-proprietary tenant. On a suit for redemption being 
brought, held that the -mortgagee having himself broken up the 

n integrity of his security he cannot be permitted to cast the whole 
burden of the debt upon the ex-proprietary rights. 


CHUNNI LAL v KISHAN SINGH AND OTHERS ... sae 
—Prvority—Decree oblained on « prior morlyage satisfied 
by execution of a fresh mortgage in favour of decree-holder— Prior- 
tty over subsequent morigugees. 
Where a decree-holder prior to the actual sale of property in 
execution of his mortgage decree takes from the j udgmeut-debtor 
a fresh mortgago in lien of the amount due on the decree he is 
i entitled to the benefit of the prior ineumbranco which had beon 
created between the original mortgage and the new security. 


A decree was obtained for sale upon a mortgage in 1901. The 

° decree-holder took certain property in satisfaction of the decreo 

én 1908 but did not certify the adjustment to the court. He then 
executed the decree and salo was ordored by the court. The e 
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Mortgage—continued. 
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——— 


judgment-debtor executed a fresh mortgage deed in 1904 in lieu 
of the decree and thus the decree was eatisfed. In the meantime 
another mortgage had been executed. Held that the mortgage of 
1904 had priority over the latter mortgage. Kunhatya Ta v 
heddu Singh, T À. L. J. R, 984 and Shyam Lul v. Bashiruddin, 
I. L. R., 28 All., 778, followed. 


RAHIM-UN-NISSA v. BADRI DAS ... c. T vs 

—— Prior mortgage, extinguishment of—Parties, intention ae 
Effect of payment of prior mortgage by subsequent mortgage—Sub- 
rogation. 


Page. 


112 


The appellant held a mortgage of 25th June, 1889, while the | 


respondents had a mortgage, dated the 14th Aprill, 1888. The 


appellant, however, had in accordance with the terus of his mort- 
gage-leed, satisfied two earlier mortgages, dated respectively 
26th June, 1886, and 28th June, 1887. Ina suit for sale brought 
by the appellant on foot of his own mortgage, he claimed aiioeity 
in respect of the amounts of these two earlier mortgages. 

Held, that the intention was that the earlier mortgages were to 
be kept alive for the benefit of the appellant and that he was enti- 
tled to priority. Gokul Dus v. Puranmal, I. L. R., 10 Cal., 1035; 
Dinobundhu Shaw Ohowdhry v. Jogmaya Dasi, I. L. R., 29 Cal., 
154; and Jagatdhar v. A. Al. Brown, I. L. R., 33 Oal, 11838, 
followed. 


Held also that in making the payment the appellant did not act 
as the agent of the mortgagor. Tufail Fatima v. Bitola, I. L. R., 
27 AlL, 400, and Bai) Nath v. Mlurlidhar, [1907] A. W. N., 85, 
dissented from. ; 


Held furlher that the appellant was entitled to put forward in 
his suit the righ t which he had acquired by paying olf the earlier 
mortgages. 

GOR NARAIN v. SHADI LAL AND OTHERS us ` 
———-Prior and subsequent mortgugees—Sale of mortgaged 

property held in exeoution of prior mortgages's decres—- Subsequent 
mortgages no parly hereto—Price to be paid by subsequent mortga- 
gee on seeking to redeem. 


A subsequent mortgagee is not entitled to rodeom the prior 
mortgage by simply paying the price for which the mortgaged 
property may have been purchased at an aaction sale held in exe- 
cution of a decree obtained by a prior mortgagee without joining 
the subsequent mortgagee as a party; bat such subsequent mort- 
gagee must, if he wishes to redeem, pay to the prior mortgagee 
the full amount due on prior mortgage. ip Narain Singh v. Hira 
Singh, I. L. R., 19 All, 597 applied. 

PHULAIANI CHAUDHRAIN v. NAGESHAK PRASAD AND OTHHBRS 

Redemption. 
_ See Code of Civil Procedure, 1882. 
——-—-Right lo redeem one of lwo properties separately mortgaged. 

R. L. and Re B, mortgaged certain property to B. G. and M. 
Subsequently R. L. alono mortgaged certain other property to 
them stipulating that ho would not redeem the flist mortgage till 
he redecmed the second. R. L, and the heirs of R. B. sold & por- 
tion of the property comprised in the first mortgage to the plaintiff. 
In a suit for redemption of the first mortgage prior to the 
second :— 

Held, that the second mortgage created no charge upon the 
property comprised in the first mortgage, but merely fixed the 
time for payment of the money due under tho second mortgage, 
and consequently the suit was maintainable, 


GANGA RAM AND OTHERS V. KIRTARAIH RAI AND OTHERS sees 
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| 4 * Mortgage.—Redemption —Lease by the mortgagee in possession—dura- 
tion and binding—effect of ajectment of t e Lessee---Juriacdietion. 
‘ A person who accepts a leaso from a mortgagee in possession 
must be presumed to havo done so with full knowledgo of the fact 
= that his lessor’s rights are Hable to come to a termination when- 
ever the owner of tho equity of redemption redeoms. 
Held, therefore, that the usufructuary mortgagec cannot oppose 
redemption in order to protect the interests of his lessee, 
Tenancies created by means of a perpetual lease granted by a 
usufructuary mortgagee are binding on the mortgagor after the 
redoniption of the mortgage, in so far that the relationship of 
landlord and tenant continues, and that if the mortgagor desires to 
k bring the tenancy toa close, he must do so by a regular suit 
under the Tenancy Act. The mortgagor is not bound by the 
terms of the contract between the mortgagee and the tenant in go 
far as those terms purport to extend the duration of the tenane y 
beyond that of the mortgage. 


THE COLLEOTOR OF BASTI v. SARNAM GHARAK rT 
e  —-— —-——MWandadari' Tenure-—Suleable in execution of decree or 
not—Estoppel. 
Ses Mandadari Tenure. 
Uceupaney holding—Dwelliny house—Deeree for sale- 
unlawful, 
See Code of Civil Procedure, 1882, section 266. 


See Sale. 
° Mukhtarnama— Power of attorney. 
See Stamp Act, 1899, section 2 (21). 


Municipalities Act (I of 1900), section 4¥—Suit against u member of 
the Municipal Board for damayes—N vtice—purporting to act in 
$ official capacity. 

Whore a defendant purports to act in his capacity as Municipal 
officer in chargo of the supervision of the sanitation of a town and 
does so act in making a report, he is ontitled to the notice pres- 
cribed by section 49 of the Municipalities Act. Muhammad 
Saddiy v. Pannalal, 1. L. R., 26 All, 220, distinguished, 


JUGAL KISHORE AND ANOTIER U. JUGAL KISHORE ; i 
N.-W. P. Rent Act (XII of 1881), section 9—Occupancy tenancy sold 


as fived-rate tendancy —Sale whether valid—Denial of the nature of 
tenancy by transferor. 


Certain property mortgaged by the defendants as a fixed rate 
NN tenancy, was sold as such and purchased by the plaintiff who 


— a e 





remained in possession for a timo. Tho bolding, however, was an 

occupancy tenancy, and the plaintif was dispossessed by the 

defendants. ‘eld, in a suit to recover possession that the 

plaintif was not entitled to maintain the suit, tho holding boing 

i an occupancy tenancy which the law in express terms had declar- 

om ed should not be sold, and that the defendants were not ostopped 
from denying that tho holding was a fixed-rate tenancy, 


PAL AHIR AND OTHERS Vv. ASGHAL HUSAIN ... 


eS ee gre. Penmicy: Ace of 
1001 (Local}—Retrospective effect of —J urisdiclion—Mortgage— 
Usufructuary mortgage of occupancy holding—Aortgugee’s suit for 

° possession maintainable in Civil Court, 


The Agra Tenancy Act can have no retrospective effect and if a 
usufructuary mortgage of his holding made by an occupancy 

s tenant ‘vas valid under the law which was in force at the time 
when the mortgage was made, and if the mortgagee was entitled 

to enforce his mortgage before the passing of tho said Act, he 
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N.-W. P. Rent Act (Xil of 1881), section 9.—(continued.) 

would be equally entitled to do so after the passing of that Act, 

Babu Lal v. Ram Kali, 3, A. L. J. R., 40, Brij Mohan Das v. Algu, 

1 L. R. 26 All. 78, followed. Marnandan Rui v. Nuckchhedi Rai, 

A. W. N., 1906, distinguished. 

Where certain occupancy tenants had usufructuarily mortgaged 
their holding to the pla intitts in 1887 and agreed to redsem a 
prior mortgage and put the plaintiffs into possession at the end 
of Jeth, 1295 Fasli, but did not do so till aftor the Agra Tenancy 
Act had come into force, held that the plaintifs were entitled to 
institute and maintain a suit for possession as mortgugees in the 
Civil Court. 


HARBANS RAI AND OTHERS V., SRINIWAS RAO AND OTHERS ww» 180l 


fale of occupancy rights 
in 1888, questioned in 1908—Mortgagee selling part of property— 
Oause of action —Foraum— Limitation. 


R, an occupancy tenant, mortgaged in 1888 his occupancy ten- 
ancy to K who held a mortgage over the entire mahal from the 
zamindars. K sold the occupancy plot in 1901 to G. The plain- 
tiffs purchased in 1006 half of the mortgaged mahal and redeemed 
the entire property from K. They then in 1008 institutod a suit 
against G for possession of the occupancy plot on the ground that 
R, being an se da tenant, was not competent to transfer it. 
Held, that the N.-W. P. Rent Act, 1881, governed tho suit, that 
the salo of occupancy rights was illegal aud the vendec's posses- 
sion was that of a trepasser, but that K's derivative possession 
during the continuance of the mortgage was that of his mort- 
gagors,and it could not by any act on his part be changed into 
adverse possession. 


Held further that tho Civil Court was tho right forum for the suit, 
and limitation bogan to run against the plaintifs from the time 
they redeemed the property from K. : 


GANDUARP SINGH v. HARI KRISHNA AND ANOTHER ane 458 


— —_—__—___— ——_——_ Usufructuary mortguye of 
occupancy holding—Subsequent relinguishment void, 


Under Act XII of 1881 an occupancy tenant could confer, on a 
person who lent him money, at least, a right which would entitle 
the mortgagee to romain in possession of the holding so long as 
the mortgage lasted. A fraudulent and collusive relinquishment 
by the occupancy tenant to the zamindar, the latter being a party 
to the fraud and collusion will be void against the mortgagee. 


JAIGOPAL NARAIN SINGH AND ANOTHER V. UMAN DAT AND ANOTHER 695 


Nulsanee— 
See Tort—Nuisance. 


Oudh Law—Settlement—Obligution to release the properly settled— 
Trust—Adverse possession. 


At the time of the first settlement of Oudh in L889 a lady appl- 
ed as malik for settlemeut of the villages in suit Her clalm 
was opposed by a Nawab, who was in possession until certain i 
moneys, which ho had disbursed on her account, wero paid ofi. a 
That objection was upheld and the settlement was made with the 
Nawab “in accordance with possession, ” and the lady was direct- 
ed to proceed by a separate application to get the property 
released by payment of the money due by her. In 1867, when the 
regular settlemont of the province was in progress, bho lady's ap- 
plication for settlement of the villages with her was agaln resist- 
ed in the sanad granted by Government to him, and dismissed on 
the Bist October, 1868. The suit was instituted in 1905 to recover 

ossession of a half share in the villages, and it was contended 
that the proceedings in 185) constituted the Nawab a trustee 
on behalf of the lady : 

Held, that the correlative obligation that lay on the Nawal to- -> 
release the property on payment of the money did neither create :' œ 
a trugt nor constitute the Nawab a trustce for the lady; that in 
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e Oudh Law.—{eontinued.) 


1867, when the lady applied for the regular settlement, an adverse 
titlo was distinctly sot up by the Nawab, and from the 8ist 
October, 1838, the date of the dismissal of her application, the 
Nawab’s possession was adverse to the lady, and that the suit 
was, therefore, clearly barred. //asan Jafar v. Muhammad Askari, 
[1809] T. R., 26 I. A., 229, distingnished. 


MUHAMMAD BAKAR AND ANOTHER t. MUHAMMAD BAKAR ALI KHAN 
AND ANOTHER, P. O, jii T nos 


Parties—Suit for enhancement o J vent —Joint landlords. 
See Bengal Tenancy Act. 


————Joint Hindu Family business —Power of the Manager to con- 


B truci—Necessary parties to such contracts. 
See Hindu Law—Joint family business. 


Non-joinder. 
° See Code of Oivil Procedure, 1882. 
Partitlon— A ppeal—.l ppeal against preliminary decree—Final decree 
passed since the appeal---No appeal againat final decree. 

° In a suit for partition an appeal which challenges the prelimi- 
nary decree and not the final decree will not lie, although the 
fina] decree may have heen passed after the filing of the appeal, 

Kuria Mal v. Bishambar Das, I. L. R., 32 All. 225, applied and 


extended, 
NARAIN DAS AND OTHERS v. BALGOBIND AND OTHRRS a... ae 004 


Penal Code—section 198. à 
‘ See Code of Criminal Procedure, 1898—section 476, 


Penal Code (Act XLV of 1860), section 211—Falsely charging 
aperson with an offence—Application for leave to inspect 
record— Code of Criminal Procedure (V of 1898), section 476. 

The answering of questions put to a person by a Magistrate in 
the enquiry which he has no option but to answer cannot be held 
to constitute a charge within the meaning of section 211 of the 

= Indian Penal Code. The words ‘falsely charges’ in section 211 
must he construed along with the words which speak of the 
institution of proceedings in the earlier part of the section and 
the test is whether person who made the statement which ig 
alleged to constitute the charge did so with the intention and 
object of setting the criminal law in motion against the person 
against whom the statement is directed, 

ZORAWAR SINGH v, KING-RMPEROR ten - 1106 


~~ geelion 296— Disturbing a religious 
assembly —Religious procession on a highway --Carrying af flags 


to temple. 
Where certain Lodhas, who, with tho sanction of the public 
authorities, had been carrying flags toatemple in procession 


through a public street were attacked by certain others, held, 
that the act constituted a disturbance of the performance of a 


A 


132 





religious ceremony punishabhlo under section 29 of the Indian 


Penal Code. 
MASIT v. KING-EMPEROR zis AF F .. 1150 


ERREA ———settion 297—Trespass on burial ground 


— Ploughing up burial ground—Joint owner, - 

A joint owner of land who enterg upon the land with the inten- 
tion or knowledge that he was about to do an act which was 
wrongful to his fellow owners does commit trespass, 

Hence, where a joint owner of property entered a grove for the 
purpose of one ane his share and in doing so dug up certain 
groves and exposed the bones of the persons buried in spite of 
the remonstrances of the relations of the buried persons, held 
he was liable to be convicted of offence under section 297 of the 

s ô Penal Cede. Queen-Empress v. Subhan, I. L. R., 18 All, 895, 
e followed, 
~ RAM, PRASAD AND ANOTHER v, KING-EMPEROR ua "o 927 
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Penal Code (Act XLV of 1860), section 325—Offence committed at a 


———s = 


place within British India—Subsequent transfer of territory to 
an independent nutive atate—Jurisdiction. 


Where an accused who had been convicted of an offence com- 
mitted in British India appealed against his conviction to the 
Sessions Judge, but subsequently the. place where the offence 
was committed was constituted an independent native state, held 
that inasmuch as the offence was committed in British India the 
appeal was presented to the proper Court and the Sessions Judge 
had jurisdiction to hear the appeal. 


MAHABIR AND OTARRS V. KING-EarPRROR 
, section 855. 
See Oriminal Procedure Code, section 1188. 





— MMMM —-, section 379 —Theft—Removal of goods 


from a person’s custody —Larceny. 


In order to constitute larceny there must be an intention to 
take entire dominion over the property,-i.e., the taker must 
intend to appropriate the property to his own uro, but there may 
he theft without an intention to deprive the owner of the pro- 
perty permanently. 


Hence, whore a person snatched away some books from a boy as 
he came out of school and told him that they would he returned 
when he came to his house, held, that the offence of theft had 
been committed. e 


NAUSHR ALI KEAN v. KING-EMPRROR 


-esM sections 379, 406--Attachment of 


property—Removal from custody—Theft or criminal breach of 
truat. 


Where in execution of a decree certain movable property be- 
longing to the judgment-dehtor is attached and placed in the 
custody of another person and upon the death of the latter the 
judgment-debtor takes the property and appropriates it, held 
that. the offence is not one of criminal breach of trust but one 
of theft in that he has dishonestly taken the property ont of the 


' possession of the court without the court's consent. 


— oo 


a 


pe 


CHUNNU v. KING-EAIPEROR 


————— — —, section 409--Criminal misappropriation 
—Proof required from prosecution—Lvidence Act (1 of 1872), 
section 114. 


Under section 409 of the Indian Penal Code it does not He on 
the prosecution to prove the actual mode of misappropriation, 
that is, that the accused brought the money entrusted to him to 
his own use or spent it in some other way. When if is proved 
by the Crown that the money was not returned by the accused 
in accordance with his duty, it then lies on the accused to prove 
his defence. 


Where, therefore, . poon entrusted with the serving of 
summonses and also with diet moneys for witnesses intended to 
be served, returned the summonses after somé time unserved but 
not the moneys, and could offer no satisfactory explanation for 
his default, while the prosecution proved that there were decrees 
outstanding against the accused, held, that the mau was guilty 
of criminal misappropriation, although no specific act of mis- 
appropriation was proved. 





KING-EMPBROR v. KADIR BAKHSH ee sae ves 
, section 415. 

Sec Evidence Act, 1872, sectlons 14, 15. 

, section 484, : 
See Code of Criminal Procedure, 1898, section 106. 
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Ponal Code (Act XLV of 1860), section 460—Murder while committing 
burglary. 

Section 460, Indian Penal Code, intended to provide for the 
punishment of persons who were jointly concerned in the 
committing of the house trespass or house breaking altogether 
irrespective whether they were the persons who caused or 
attempted to cause grievous hurt. It never intended that if a 
person while he was committing a burglary happened also to 
commit murder that he should be punished only for burglary and 
not murder. 

CHATUR v., KING-BAIPBROR ; ee bai pi 

Pensions Act (XXI of 1871), sections 3, 4, 6, 8—Pension, definition 
of—Grant of villige—Revenue remitted— Wajib-ul-arz—A liena- 
tion. : 

The grant of zgmindari of which the revenue is remitted by 
the Government, is nota pension within the meaning of section 
3 of the Pensions Act, and no certificate is necessary under 
section 6 to institute a suit with respect to it. 

The entry in a wajib-ul-are that no co-sharer is competent to 
transfer property standing by itself cannot have the effect of 
making property which prima facie is transferable, untransfer- 
able. Ganpat Kao, v. Anand kao, I. L. R., 28 All., 104, and Lachmi 
Narain v. Makund Singh, I. L. R., 26 All., 617, referred to. 

MANNU LAL v. FAZAL IMAM AND OTHERS 

— , Section 11. 
` See Code of Civil Procedure, 1808, Order 84, Rule 14. 
Pleaders—Hearing of, in Oivil and Criminal cases. 


See Practice—Pleaders. 
Practice— 
See Code of Criminal Procedure, 1908. 


—Appeéal admitted by special leave— Power of the High Court 
to stay execution—Code of Civil Procedure (V of 1908), Schedule 
I, Order ALV, Rule 13, 


Where an appeal is admitted by special leave of His Majesty 
in Council, the High Court has power to stay execution of the 
decree appealed against. = 


NITYAMONI DASI AND OTHERS v. MADHU SUDAN SEN AND ANOTHER, 
Bxpartc—SRIMATI NITYAMONI DASI AND OTHERS, PETITIONERS, P. C. 


—— Court fixing a date for appointment of guardiun—Non- 
appearance of plaintiff or his pleader—Suit dismissed for 


non-proseculton— Application for restoration rejected—Dismis- 
sal of suit improper. 


——————— 











course to take in the matter of appointing a guardian for a certain 
minor and on the date fixed for this purpose neither the plaintiff 
nor his pleader appeared in court, whereupon the court dismissed 
the suit for want of prosecution and the plaintiff's application 
filed on the same day asking that the case might be re-admitted 
was rejected as not showing sufficient cause thorefor :— 


Held, that the court had acted improperly in dismissing the 
whole suit as the only matter before it was the appointment of 
a guardian. 

DEBI SAHAI v. SARASWATI AND OTHERS, F.B.. 


————— Suit fer declaration that an adoption was invalid, dismissed 


as tvme-barred—whether plaintiff can get a decree for posses- 
810r, ° 


NN . Where the court granted time to the plaintiff to decide what 


In a suit for declaration that an adoption was invalid and for 
possession of the property orin the alternative, for pre-emption 
° the relief as to declaration was held to be barred hy limitation, 


1397 


Page. 


574 


692 


449 


612 


1398 INDEX. i 


Page. 
Practice—(eontinued.) ° 
but the court below granted a decree for possession: Held, that 
the suit having failed as to the declaration that tho adoption was 
invalid, the plaintif could not establish his titlo to possession 
without establishing the invalidity of the adoption. 


OHUNNI LAL AND ANOTHER v. BITA RAM i . I1101 


Ground not taken in defence or at the trial or in the grounds 
of appeal—terms upon which it could be taken. 


See Code of Civil Procedure, 1882, section 42. 


——— —--Onus of proof—Whether defendant loses right to have onus 
placed on right purty by electing to produce evidence—both sides 
adducing evidence—question of onus immaterial. 


Where the defendant under an impression that the burden of 
proving a certain fact is in the frst instance upon him, produces 
evidence, he does not lose his right to insist in’ the appellate 
court upon the burden of proof being laid upon the right party. 


Both sides having given cvidence and there being no suggestion 
that any evidence had boen excluded, the case may be dealt 
with as ifthe burden of proof had been cast upon the right 
party. 

MOHAMMAD TAHIR v. RAGHUBAR DAYAL AND OTHERS ... sie 783 


—— ——Plaint—Amendment of—Suit brought against the idol of a 
temple— Dismissal of surt—Limitation. 


An idol is a juristic person who can hold property. Therefore 
when a sult is brought in respect of property held by an idol, 
it is the idol who is the person bringing the suit or against whom 
the suit is brought, the idol being the person beneficially inter- 
ested inthe suit. But asin every suit the party bringing it or 
against whom itis brought must, when ho is suffering from an 
incapacity, be represented by some other person, so when a suit 
is brought on behalf of or against an idol, there must be on the 
record a person who represents the idol, such as the manager of 
the temple in which the idol is installed, every pleading must be 
signed by a sentient being and this can be done by the manager, 
as in the case of a minor, 

The amendment of the plaint by correcting tho description of 
the plaintiff would not have the effect of introducing a third party 
on the record, and no question of limitation would arise. Thakur 
Raghunathjt Maharaj v. Shah Lal Ohand, I. L. R.,19 All., 880, 
overruled. 


JODHI Ral v. BASDEO PRASAD AND OTHERS, F.B. aT aa 817 
—— Pleader. 
It is a vory general practice to hear pleaders on behalf of per- 


sons in civil or criminal matters, and as amici curiœ oven in ceri- 
minal revision. 


Raat NEHORE UMAR v. KING-EMPBROR auii vue ies 287 
Plea not taken in the lower courts when allowed in second 


appeal, 
See Hindu Law. 
— Principle to be applied where parties are at issue on a vital 


question of fact. 
See Contract. ° 


~———— Privy Councsl—Oriminal proceeding —Special leave to appeal 
-—What the applicants must show by their petition. 


His Majesty will not review criminal proccedings unless it be 
shown that by a disregard of the forms of legal process, or by some 
violation of the principles of natural justico or otherwise, substan- 
tial and grave injustice has been done. i ° 
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In re Abraham Mallory Dillet, [1887], L. R., 12 Appeal Cages, 
459, followed. The applicants ought to show the materials upon 
which one of those propositions can be established and ought fully 
= _ to inform the Board of the facts. 


ý J. S. B. BIRCH AND OTHERS v. THE KING-EAPEROR, P.C. is 147 
Privy Council— Review. 


Their Lordships would not be justified in reviewing on an ex- 
parte application the considered judgment of the Board deliver- 
ed after fall agreement. 


ISHWAR SHYAM OAAND JIU v. RAM KANAI GHosR, P.C.... “ii 528 


"Á 





— Privy Council—Inconsistent views on the question in the 


= Courts below—Privy Council not precluded from considering the 
question. 
E Bee Document—construction. 


——— — Prosecuting Inspector occupying a seat near magistrate — Bad 
practice—Where he should sit. i 


The practice of the Prosecuting Inspector occapying a seat on 
the dais beside the magistrate is improper. Hvyery magistrate 
should be jealous of the reputation of his Court, and rightly or 
wrongly the fact that the prosecutor is seated on the dais with 
the magistrate is almost certain to raise in the mind of the accused 
a doubt as to the impartiality .of the court that is trying him. 
There is a proper place in every court for those persons who 
Xe prosecute and defend cases. The proper place for the prosecuting 
inspector is below the dais of the court where the pleader for the 
defence stands on an equality with him. 


DEBI DIN: AND OTHERS v. KING-HMPBROR 


z Limitation—Dispute as to share sold—Share claimed 
rs less than what vendor had sold— Amendment of plaint beyond 
Ro -. limitation—Relates back to date of institution of suit. 


The courts are allowed by the Code of Civil Procedure ample 
power to amend, and the High Court is slow to interfere with their 
exercise of discretion, but no court has power to allow anew 

S cause of action to be introduced into a plaint after that cause of 
action has become barred by limitation. Where the amendment 
amounts to a mere correction of the description of the property, 
the amendment is within the power of the court to make, and when 
so made, limitation must be reckoned as from the date of presenta- 
tion of the plaint. i 


* MUHAMMAD SADIQ v. ABDUL MAJID AND ANOTHER die - 636 
Mahomedan Law—Talab-mawasibat—What ig sufficient 


é _ to constitute. À 


Where a person immediatoly on hearing ofthe salo of a house 
exclaimed mera hak shafa hai, and without any delay he took the 
prico and Drought it to the vendee and claimed the house, held 
that the expressions used by him coupled with the circumstances 
constituted a sufficient first demand, a hard and fast rule not be- 
ing possible to be laid down. f ' 


MUHAMMAD NAZIR KHAN v. MAKHDUM BUX AND ANOTHER 
Pre-emption— Wajib-ul-arz—Custom or contract—Kaifyut Mahtawai, 


Ina suit for pre-emption, plaintiff produced the Wajib-ul-arg 
of 1860, in proof of the custom of pre-emption, Plaintiff produced 
no other evidence to prove the custom. Defendant gave in evi- 
dence another part of the settlement record of 1860, which wag 
called Katfyut Mahtawai, This document gave the history of the 
village, and it appeared from it that up to the year 1818 the land 

° was Jungle, uncultivated, with no settlement, and there had been 
ono transfers in the village, followed by any Claims of pre-emption. 
= The Wajib-ul-arg of 1860 recorded inter alia arrangements between, 
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Pre-emption—(continued.) 


the co-sharers which were in the naturo of contracts. Held that 
under these circumstances the custom of pre-emption could not be 
said to have been proved and that the entry relating to-pre-emp- 
tion in the Wajib-ul-arz mast be treated as a record of contract. 
Returaji Dubain v. Pahliwan Bhagat [1910], 7A. L. J. R., 1040, F. B, 
referred to. 


The practice of relying entirely on extracts from the Wajib-ul- 
arzand paying no attention whatover to other ovidence whioh 
might in some cases be obtainable to prove the existence or non- 
existence of the custom of pre-omption condemned. 


SARJU PRASAD RAL AND OTHERS v. GAURI RAI AND OTHERS vas 


—<<$ 





——-— Three wajib-ul-arzes— (Interpretation of document— 
Custom or contract.) 

A custom is constant and unvarying. 

Hence, where three wajib-ul-arecs of three different settlements 


881 


were produced, each of which recorded the right of pre-emption, — 


but in different terms, viz., in the first of them the right was given 
to co-sbarers generally, in the second, to two classes of pre-emp- 
tors without preference among co-sharers in the same thok and in 
the third, to three classes of prc-emptors reserving preference for 
n puttidari in a.thok in which the property sold was situate over 
pattidars of the village, held (BANERII, J., dissenting) that the 
record was one of contract and not of custom. Returaji v. Pahahoan, 
7 A. L. J. R., 1040, distinguished. 


DIP NARAIN SINGH v. BHAGWAT SINGH AND ANOTHER 


-—— ———— Wajih-ul-arz—Interpretation of doowment—eustom or 
contract—Abatement of suit—Share of each vendee specified in 
sale-deed—Death of one such vendee. 


Ina suit for pre-emption based upon the wajib-ul-arz the plaintiff 
relied upon an entry in the wajib-ul-arg of 1870, which gave a right 
of pre-emption to (1) a real brother, (2) a noar brother and 8) other. 
eo-sharers in tho village. Tho defendants, on the other hand, pro- 
duced the wajib-ul-arz of 1860, in which the right was given in 
these terms: “If any co-sharer wishes to transfer his proprietary 
rights by sale or mortgage, first let him transfor it to a real 
brother or a near brother or to other co-sharers, and in case these 
refuse or decline to pay the proper price the owner may transfer 
to whomsoever he pleases.” Held, that this being the whole of tho 
evidence in the case, the existence of tho custom wns not disprov- 
ed and that the lator wajib-ul-arz explained the ambigaity in the 
earlier one. 


Held algo that where the sale was made to three sets of vendees, 
the share of each of whom was specified and one of them died and 
his heirs wore not brought on the record till after six months, the 
guit did not abate in respect of the shares of the other two sets. 

HUKAM SINGH AND ANOTHER v. THAKUR DAS AND OTHBRS 


———— Wajib-ul-arz—custom or contract. 
Soe Appeal—Lettors Patent. 


Wa jib-ul-arz—Interpretation of document— Custom or 
contract Evidence Act (I of 1872)—seelton 13 —Decree—admis- 
sibility of proof of custom. 

In a snit for pre-emption the plaintiff in roof of the custom pro- 
duced an extract from the wajib-ul-are of 872 which was headed 
“ dastur-i-hagq-i-shafa,” and provided that a co-sharer who wished 
to gell his share had the ‘right to do so, but that he should offer it 
(1) to hig own brother, (3) to his more distant relatives, and (8) to 
other co-sharers in the thok and village, a sale-deed, two decrees of 
1808 and one decree of 1898, while the defendants produeed the 
wajib-ul-arz of 1858, the preamble of which ran thus “ we record - 
the following conditions in the wafib-ul-arz to act according to 
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~g e Pre-emption ~(continued.) 


those conditions until tho next settlement comes into force” and 
which, in paragraph 6 headed “montion of the transfer of rights 
by sale, mortgage or gift,” provided that oach co-sharer was entitl- 
` ed to transfer his share, hut that he should offer it to his co-sharers 
in certain order, and the wajib-ul-are of the present settlement 
was silent upon the right of pre-emption, held t at, upon a proper 
construction, the wajib-ul-arges wero prima facie evidenco of the 
oxistence of custom. 

Held also that the sale deed produced by the plaintiff was no 
evidenco of custom, there being no mention in it either of custom 
or contract, and the two decrees of 1893, standing by themselves, 
were no evidenco of custom and not admissible under section 18 of 
the Evidence Act. 


MUKHA AND ANOTHER v. HAR SAHAI 00 
———— ~—-— Wajib-ul-arz—Custom or contraet—Ruidence. 


Wherein support of the custom of pre-emption no other evi- 
-lence was adduced but a wajib-ul-are of one settlement, and that 
wajib-ul-arz on the face of it dealt with a number of matters which 
° could not be anything clse than arrangements between the co- 
sharers adopted for the first time at the time of the settlement, 
and binding only during the period of that particular settlemont, 

held that the custom had not been sufficiently proved. 
g There is no class of evidence that is moro likely to vary in valuo 
i according to circumstances than that of the twajib-ul-arz, Thakur 
Anant Singh v. Durga Singh, L. R., 871. A, 191,5. 6,7 A. L.J. R i 

704, followed. 


È DHIAN KUNWAR v. DIWAN SINGH AND OTHERS ; 
~ Wajib-ul-arz—Custom or contract—Variation in terms 
of wajib-ul-arz—What plaintiff must prove. 


In a suit for pre-emption based upon custom, the plaintiff addue- 
ed in ovidence three icajib-ul-arges of the years 1839, 1868, and 
1870, respectively. He alleged that ho was a co-sharer with the 
$ vendor in the same kura, while the defendant, though a co-sharer, 

was not in the same kura. Tho wajib-ul-arz of 1839 stated that co- 
sharers in the village had a right of pre-emption as against a 
stranger. In tho second wajib-ul-arz the pre-emptors are divided 
into near co-sharers and co-sharers in other thoks. And in the last 
wajib-1l-arz the pre-omptors were near co-sharers, co-sharers in 
the thok and co-sharers in the village :— 

Held, that the variations in the terms of the wajib-ul-are did not 
show that tho right of pre-emption arose out ofa contract. The 
real. issue in the case was the existence or non-existence of a 

P custom of pre-emption. The several wafib-ul-arzes could not be 
regarded as tho custom itself; they were merely the evidence of 
a custom. The custom might be recorded in the lator wajib-ul-are, 
tho earliest and the intermediate ones being incomplete records, 
Tho plaintiff would have to prove not meroly that a custom of pre- 
omption existed in the village giving a right of pre-emption to a 
co-sharer as against a stranger but also that he had tho right as 
against the vendee as soon as the latter's position was asecrtain- 


Dip NARAIN SINGH v..BHAGWANT SINGH AND ANOTHER oa 
——_—-— ——Wajib-al-arz— Partition of the village— Rights of co- 
sharer in the patti and in the village—Custom. 


A custom cannot change, but a person who is entitled to pre- 
ompi under the custom prior to partition may lose that right as 
the result,of the partition. 


. Before the partition of a village the vendor, the vendee and 

a - the pre-emptor were co-sharers in the same patti or thok, and the 
wajib-ul-arz gave a right of pre-omption, (1) to brothers who were 

2 a co-sharers,(2) to co-sharers in the same patti or thok, and (8) to co- 


; sharers in another patti or thok, After partition no new wajib-1]- 
> * are was prepared. 
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Pre-emption—(continucd.) 

As the result of partition the vendor and the pre-emptor became 
co-sharers in the samo mahal but in a different patti, while the 
vendee became a co-sharer in another mahal: held, that the plain- 
tiff was entitled to pro-empt under the terms of tho wajib-ul-arz. 


PEM SINGH v. DHARAM SINGH AND OTHERS 7 


—— ——— —— Wajib-ul-arz—Custom— Bvidence—Kaifiat Serishta Ni- 
zamat, inference from. 

In a suit for pre-emption the whole of the evidence consisted of 
the iwajib-1l-arzes of 1888 and 1860 respectively, and the Kaiflat 
Serishta Nizamat, The latter document showed that the property 
in question formed part of the Raj of Raja Ishri Prasad, but the 
wajib-ul-arz of 1883 showed that it was the ancestral property of 
certain birt-holders who paid malikana to the said Raja and that 
the settlement was made with them. The waytb-ul-arz of 1838 gave 
n right of pre-emption to co-sharers in the village against a 
stranger and that of 1860 introduced certain grades of pre-emptors 
with aright of pre-emption inter se. Held, that inference drawn , 
from tho Kaiflat Serishta Nizamat by the courts below that be- 
tween the years 1802 and 1862 there was only one proprietor was 
wrong, and that the wajib-ul-arzes were prima facie evidence of 
custom, the one of 1860 recording a more extensive custom than 
that of 1888. Returaji Dubain v. Pahlawan Bhagat, I. L. R., 38 
All., 196, followed. 


SARJU RAI AND ANOTHER v. BHUMLOT MISR AND OTHERS “in 947 


———————Wajib-ul-arz —Refusal by preemptor to purchase — 
waiver—Pre-emptor a member of joint Hindu family—Notice 
given by vendor to pre-emptor and his brothers —Heply sent by the 
brother—Su ficient. 


A person having a right of pre-emption does not lose it by refus- 
ing to purchase the property at the price at which it is offered to 
him, because he believes that such price is in excoss of tho real 
rico, where such belief is entertained and expressed in good 

aith. 

Where the pre-emptor and his brothers are members of a joint 
Hindu family and the vendor addressed a notice to him and his 
brothers jointly to which the pre-emptor’s brother sent a reply, 
held that tho plaintiff pre-emptor is ontitled to rely upon this 

reply. 

Lajja Prasad v. Debi Prasad, I. L. R., 8 All, 280 ; Amir Chand v. 
Ishar Das, W. N. for 1882, p. 46; Bholi Bibi v. Fatima Bibi, W. N. 
for 1882, p. 186, and Karim Bakhsh v. Khuda Bakhsh, I. L. R., 18 
All., 247, followed. 


SRI KISHAN DAS SINGH v. BAOHOHA PANDE AND OTHERS 700 


————————Wajibul-arz—Interpretation of document— Custom or 
contract. 


In a suit for pre-emption the wajib-ul-arz of 1868 provided that 
no case of transfor by mortgage had taken place in the village, but 
that in future every proprietor would be competent to transfer his 
share either in whole or in part by way of sale or mortgage, and 
this was followed by the clause “ awal ek dusre ke intekal kar sakta 
hai.” No evidence was prodaced other than the twa jib-ul-arz :— 

Held, that the entry was a record of contract and not of custom. 


Returajt Dubain v. Pahalwan Bhagat, 7 A, L. J. R., 1040, distin- 
guished. Anant Singh v. Daya Singh, L. R. 871. A., 191, referred to. 
HARDWARI MAL AND ANOTHSR v. BALDBO SAHAI AND OTHERS or 682 


WV ajib-ul-arz—Interpretation of document—Partition 
— Rights of cr-sharers inter se—Custom or contract. 


The Wajib-ul-arz of a village prepared in 1863 gave a right of 
pre-emption to (1) the own brothers of the vendor, or nephews 
having a common ancestor, (2) co-sharers in the patti and (8) co- 
sharers in another patti. The Wajib-ul-arz prepared in 1878 was . 
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° Pre-emption—(continued.) 
headed as “ Rights of co-sharers inter se, based upon custom ora 
special contract,” and provided for pre-emption in these terms : “ If 
& shareholder wishes to transfer his own share, he should make 
the transfer to (1) his own brother, (2) near relations, and if they 
refused, (8) co-sharerg in the patti, (4) co-sharers in the village.” 
After this the village was partitioned, and the mahal in which the 
property sold was situate beloj iged exclusively to the vendor. 
The pre-emptor was his own brother, but a co-sharer in a different 
mahal. The vendees too were co-sharers in another mahal :—H eld, 
that the plaintiff had no right of pre-emption. 


Per BANBRJL, J.: The chapter inthe Wajib-ul-arz (of 1878) relied 
upon relates to the rights of the co-sharers interse. The first 
category of pre-emptors must, therefore, be persons who not only 
fulfill the condition of being own brothers of the vendor, but must 
also be co-sharers of the vendor. T his the plaintiff is not, ho 
having ceased to be one after the partition, 


Per STANLEY, C. J.: The Wajib-ul-arzes of 1868 and 1878, respec- 
tively, do not record the same usage as to pre-emption, conse- 
quently as a custom must be constant and invariable, the Wajib-ul- 
arz of 1878 does not record a custom. The record being of a con- 
tract, and the period of settlement having expired, no right of pre- 
emption now exists. 


JWALA SINGH AND OTHERS v. SUMER OHAND AND ANOTHER rr B15 
Wajib-ul-arz ~ Interpretation of documente — Oustom or 





contract, 


Held, that both the wajib-ul-urzes were evidence of custom ; 
that of 1888 set out the broad features of the custom, that of 1879 


121, distinguished. 
BACHOHI"LAL AND ANOTHER v. LAL OHAND bas ase m 452 


—— ——— —Wajibul-arz—] nterpretation of document—apna shafi — 
Mahomedan Law. 


The original meaning of the word shafi is ‘ conjunction.’ Hence 
where the twajib-ul-are provided that if any co-sharer of a“ patti” 
in the khalisa wished to sell his share, he would do go paying duo 
respect to his own pre-emptor (apna shafi), and if the latter re- 
fused and all the other pre-emptors of the Village (aur gab shafian 
deh) refused, then he might sell to a stranger, held that the ey- 
pression apna shafi meant nearness in space and not in blood- 
relationship, and therefore where tle vendor and pre-emptor 
wereico-sharers in the same patti, the vendee being a co-sharer in 
a different patti, the co-sharers in the same pattt\had a preferential 


right. 
LAKHAN §INGH AND ANOTHER v. BISHEN NATH Kite ve 51 
— Partition of village —new 





wajib-ul-arz prepared after partition. 


The} determination of an. alleged right of pre-emption must 
depend upon the particular circumstances ofeach case and the 
° evidence adduced in support of the pre-emptive right. 
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Pre-emption—(concluded.) 


The wajib-ul-arz of a village before partition provided for pre- 
emption in the folowing way : “Rights of co-sharers as among 
themselves on the basis of custom or of agreement, The custom 
of pre-emption obtains. In case of sale of property by a co-sharer, 
another co-sharer in the mauza can bring a suit for pre-emption. 
If he offers a low price, then the vendor can sell the property toa 
stranger.” The village was subsequently split up into three 
muhuls by, perfect partition. Now wajib-ul-arees were drawn ‘up 
after partition and the condition as to pre-emption ran as fol- 
lows :—“ Rights of co-sharers inter se based on custom or agree- 
ment. The custom of pre-emption prevails. In this case one 
co-sharer sells his share (hakiat) another co-sharer in tho village 
(hissedar sharik mauza) can claim pre-emption. lf he offers a 


smaller price the seller can sell it toa stranger.” ‘The plaintiff. 


pre-emptor was a co-sbarer in one of tho mahals and the property 
gold was situate in another mahal. The vendee was a stranger to 


the village. The entire body of co-sharers in the village were . 


Muhammadans of the same stock, and continued so up to tho time 
of partition :— 

Held, upon a constraction of the language of the wajib-ul-arz 
and the circumstances of the case that the intention was to ex- 
clude strangers, and that the rule of pre-emption, as it had existed, 
was to prevail. 


CHEPHUR AND OTHERS v. ABDUL HAKIM AND OTHERS 





———mm 


See Mahomedan Law. 








Seo Limitation. 

Presumption. 

See Hindu Law—Alienation. 

Presumption as to possession of jungle land—Decree resting on 
an entry în a thakbast map made on an ex-parte and contradicted 
statement. 

Held, that possession of jungle laud must be pemon to have 


been all along with the person, who clearly had the title to it, 
until dispossession within the statutory period. 


Held also affirming the High Court, that a deeroo, which was 


awarded to the plaintiff-zamindar in an action in cjectmont and 
which rested on an entry in the remark column to the thakbast 


map made during the survey proceedings on an ex-purle statement - 


of the zamindar’s agent which was immediately contradicted by 
the defendant, could not be sustained. 


 JagaDINDRA NATH Roy v. HEMANTA KUMARI DEBI AND OTHARS, P, C. 


Privy Council—Practice—Review. 
- See Practice. 


_ —— Privy Council nol precluded from consider 
ing findings where two courts inconsistent. 





See Nocument—OConstruction. 


Probate and administration Act, 1881. 
See Will. 


Provincial Insolveney Act (HI of 1907), section 16— Secured . credi- 
tor-—-Landlord—Suit for arrears of rent—Decl aration of inzol- 
vency in force at date of sutt. 


A suit for arrears of rent against a tenant declared an insolvent 


and as against whom such declaration was in full force and effect - 


at the date of the suit is not maintainable, : 
So far as an ordinary suit for rent is concerned, a landlord is in 
exactly the same position as any other ereditor, but he will have 
‘the right to distraln notwithstanding the declaration of insolvency. 


RAGHUBIR SINGH AND OTHERS V. RAM CHANDAR vi is 
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Provinelal Insolvency Act (III of 1907), section 10—Insvlvency 
of defendunt—Receiver e parl y—Procedure—Lnglish precedents 
when to be referred to. 

When the solo defendant to a suit for the recovory ofa debt is 

adjudicated an insolvent, the proper course is to stay the guit and 

, leavo the plaintiff to prove his debt in tho insolvency proccedings. 
Barter v. Dubeux and Oo., L. R., 7 Q. B. D., 413 followed, 

Whore there is an action against two defendants and one bo- 


A decree under Order XXXIV, Rule 6, is plainly a remedy with- 
in the meaning of section 16 of the Indian Insolvoncy Act. 


MAMRAJ AND ANOTHER v. BRIS LAL AND OTHERS 


section 25— 
fteviston—Brvor_ of procedure—Substantial justice— Pyactice— 
Arbitration—Refusing to give evidence, meaning of—Code of 
Civil Procedure (V of 1908), Schedule T1, section 7 (2). 


lb is not tho practice of the High Court under section 95 of the 
Provincial Small Causes Courts Act to interfere] merely for tho 
purpose of correcting procedure whero substantial justico has 
boon done, 

The words “refasing to give thoir ovidenco” in Schedule Il, 
paragraph 7 (2) of the Code of Oivyil Procedure, are intended to 
rofor to the case of a person who rofuses to give evidence when 
placed on oath and required to answer questions put to him. A 
person, thorofore, who elects not to produce any evidenco cannot 
be said to refuse to give ovidence within tho moaning of the cnact- 
mont. 


_ JANAN v. NARAIN Das ves 











em —— section 48 (4)—Appeal— 
Fixtension of time for copy—Limitation el (1X of 1908), sections 

12, 29 

The Provincial Insolvency Act was intended to bo and is, so far 

as matters governed by it are concernod, a complete code in itself 
and retains its own limitation law. Held, that in computing the 
period of ninety days preseribed for prosenting an appeal to the 
High Court under the said Act the time requisite for obtaining a 
copy of the order complained of cannot bo excluded, and therefore 
an appeal from an order passed on 18th August, 1809, and presented 
on Ist Decomber, 1909, is barrod by timo. 


JUGAL KISHORE v. GUR NARAIN AND OTHERS eas see 


Provinelal Small Causes Court Acts. 
See Torts—Treospass to goods. 
Provincial Small Causes Courts Act (IX of 1887), section II, articles 
20, 85 (J}—-Wrongful uttachment of crops— Objection lo ulluchment 
disallowed without adjudication—Sutt for recovery of price—Code 
of Civil Procedure (V of 1908), Order XXI , Rule 63. 
Where in execution ofa decree certain crops are attached, and 
the attachment ig objected to by the plaintif, but during the 
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Provincial Small Causes Courts Act (IX of 1887), section LI, urticles 
20, 85 (j) — (continued.) ‘ 


by a Court of Small Oauses, inasmuch as the court cannot give a 
decree without deciding whether the attachment is legal or 
illegal. 

The mere fact that the suit is limited toa claim for the price 
or value of the crops which was handed to the decree-holders by 
the court executing tho decree does not make the suit any less a 
suit for illegal attachment within the moaning of arliclo 85, clause 
(j) of schedule II of the Provincial Small Causes Court Act. 

Where objections to an attachment are disallowed without 
adjudication, articlo 20 of the second schedule to the Provincial 
Small Causes Courts Act does not apply to a suit for the price of 
the crops attached. 

Rop KISHAN AND OTHERS v. SOBHI ae 


Public Gambling Act (Act III of 1867), section 13—Mere game of 
shkill—Game of chance. 


A game which consists of throwing a ring over a pin is a gume 
of chance and not a mere game of skill, and is consequently punish- 
able under section 18 of the Public Gambling Act. Hari Singh v. 


King-Emperor, 6 ©. L. J. R., 708, distinguished. 
AHMAD KHAN v. KING-HAPHBROR ... 


Railways Act IX of 1890), section 77—Notice, failure lo give --Offer 
by another railway to pay loss—Whether right to nolice watved— 
Limitation Act (IX of 1908), Schedule I, article 61—Suit more 
than one year after the article was to be delivered-—Limitation. 

On 26th March, 1908, plaintifi’s agent at Bombay consigned 
certain goods to plaintiff at Ghazipur. The goods wero lost on 
the Great Indian Peninsula Railway. On 9th August, 1909, the 
present suit was brought for damages, without giving the notice 
required by section 77 of the Railways Act. On the back of the 
railway receipt was printed a condition (No. 4), that in case of 
loss or damage to goods, the claim should be made to tho clerk in 
charge of the station to which they were booked and a description 
of the articles lost, &c., should be sent to the Tralflc Superinten- 
dent. Then followed a condition (No. 5) requiring notice under 
section 77 of the Act to be given. Held, that it was not the inten- 
tion of the company to relieve any party from the neccasity of 
giving notice under section 77, Railways Act, and that service 
of notice was necessary to entitle the plaintiff to maintain 
the suit. 

The Assistant Trafic Superintendent of the East Indian Railway 
on behalf of the Great Indian Peninsula Railway had offered the 
plaintiff a certain amount for the damages which tho plaintiff 
refused to accept. There was no proof that the Great Indian ° 
Peninsula Railway had given any. authority to the East Indian 
Railway to make such an offer. Held that there was no waiver 
of notice. 

Held further that the suit having been brought more than a year 
after the date when the goods onght to have been delivered, the 
suit was barred by the provisions of article 81, Limitation Act. 

THE GREAT INDIAN PBNINSULA RAILWAY v. GANPAT Ral fs 548 


—____—____— —-. —, section 125—Cattle left in charge of 
keeper—Permitting them to stray on a Ratlway—Liability of 

owner. 

The owner of cattle which have been allowed to stray upon a 
railway in consequence of the negligence of their keeper is not 
liable to punishment. Queen-Empress v. Andi, 1. L. R, 18 Mad., 
228, followed. 

GUR PRASAD GIR v, KING-HMPEROR ‘ge ins oe 1249 a 


Rampur State Stamp law, section 52. 
See Conflict of Laws. 
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Registration Act—Compromise—admissibilily in evidence. : 4 
- See Evidence—Compromise, r 
e . 


j . INDEX. 


Registration Act (XX of 1866), section 17 (4)—Kahbuliat—lease for 
one year—Hjectment on certain conditions within a year—tcase 
jor over a year—Registration Act (III of 1877), section 17 (1)— 
‘ Change in law —Effect on admissibility. 


In a kabuliat executed in 1871 the ocxecntant stated that he 
had taken a house from the owner on a yearly rental of Rs. 3. 
No term was fixed, but there was a farther stipulation that, if 
called upon, he would yield such services to the ząmindar as the 
latter might require, and in the event of a breach of any one of 
the above conditions he would be Jiable to ejectment. Held that 
inasmuch as the lessee was liable to be ejected at any timo 
within the period of one year from the execution of the kabuliat, 
the lease was not one for a term exceeding one year and its 
registration was therefore not compulsory under section 17 (4) 
of the Registration Act, 1868. 


Held further that a documont which did not require registration 
under Act XX of 1806, was not inadmissible in evidence by reason 
of the proviso to the Rogistration Act, 1877. Desai Motilal 
Mangaljt v. Desai Parashotam Nandlal, I. L.R., 18 Bom. 02, and 
Rameumar Singh v. Kishori: I. L. R., 9 Cal., 08, followed. 


INTIZAM FATIMA v. ALL BAKSH ... ues San ove 
Registration Act III of 1877, section 17. 

See Document—coustructipn of, 
-——— —section 17 (1), 

See Registration Act, 1880, section 17 (4), 


Registration Act (XVI of 1908), section 49—.origage—Compromise 
in course of mutation proceedings —Registrttion, 

Where the law requires a registered instrument in order to 
the effecting of a certain transfer of roperty by way of sale, 
mortgage, exchange or gift, such transfer can only be effected by 
registered instrument or by decree of a com potent court. 

here in a dispute between the plaintiff and her two sisters 
for mutation of names in the Revenue Court, a compromiso was 
entered into whereunder they were ordered to be recorded 
proprietors of the property in dispute in equal shares, held that 
the order of the Revenue Court did not confer title and the 
petition of compromise was not admissible in evidence under 
section 49 of the Indian Registration Act, 


RUSTAM ALI KHAN AND OTHBRS `v. GAURA ... i si 
Rent—Lnhkancement of—Joint Landlords—Plaintiffs. 
See Bengal Tenancy Act. 


Res judicata—Heculion of a decree—A pplication for time to pay 
decretal amount—Hstopp el. 


A decree was passed against one R. Subsequently a decree 
under section 90, Transfer of Property Act, was passed againat K, 
daughter of R, the mother of the objectors. Upon an application 
for execution of that decree an application was made for time 
to pay it up and the application was granted. The decree- 
holders made a second application to which it was objected that 
the property attached had come to the judgment-debtors not 
from their mother but from thelr maternal grandfather, held 
that the objection was barred neither by the rule of res judicata 
nor by that of estoppel. 


RAM OUANDAR SINGH AND OTHERS v. PUTTU LAL AND ANOTHER 
———-———Martgage—Second suit not maintainable for same cause 
—Code of Civil Procedure (Act V of 1908), Order 2, Pules 1,2 
section 47 (2)—Personal remedy barred—Money decree not 

obtainable, 

On 14th April, 1882, one J, who owned shares in three proper- 
e ties, mortgaged one of them to S, the debt being repayable tn 
nine years. On 14th August, 1888, she mortgaged the same 
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Res judicata—(continiued.) 





property to the same mortgagee, the debt being repayable in 
three years. On 80th April, 1885, she mortgaged the same 
property again to the predecessors-in-title of tho plaintifis, the 
debs being repayable in nine years. 8 brought two suits on foot 
of his two mortgages, and the mortgagor mortgaged all her three 
properties to S on 81st August, 1888, the debt being repayable in 
twelve years. On 22nd July, 1908, the plaintiffs brought a suit 
for sale on foot of their mortgage and imploaded the heir of 8 
as a puisne mortgagee. Tho latter set up his two mortgages of 
1882 and 1883, and pleaded that the property could not he sold 
without those being redeemed. The plaintiffs, therenpon, amend- 
ed their plaint and expressed their willingness to redeem the 
prior mortgages. They obtained a decroe on dth May. 1804, 
conditional on their paying the amount due on the prior mort- 
pages upon doing which they could sell the property for tho 
amount so paid and the amount due under their own mor C. 
Upon the mortgagors failing to pay, the plaintifs paid of tho 
amount of the prior mortgages. The order absolute was passed 
on 26th August, 1905. Ono of tho proporties being sold, the 
amount realised by the plaintiffs left a balance still due to 
them. Ona suit being brought to realise the balance on 12th 
February, 1909, 


Held, that tho second suit was not maintalinalle on the princel- 
ple that the defendant could not ho -voxed twice for the samo 
CABO ; 


Held, also, that the plaintifs wero not ontitled to a simple 
money decree, the personal remedy on the two mortgages of 1882 
and 1888 having become barred. 


MUHARAIAD HUSAIN AND OTHERS v. DOAXESIIAR RAI AND OTHERS... 


Order refusing to file acard—Suit to enforce if—airhether 
barred. 


An order of a court refusing to filo an award does not operate 
as ves judicata in respect of a subsequent suit brought to enforce 
it, inasmuch as no appeal lies from the ordor rofusing to file it. 
Basant Lal v. Punji Lal, L. L. R., 28 All., 20; Kunji Lal x. Durga 
Prasad, 1. L. R., 82 AIL, 484, referred to. 

BAIB CHARAN Das v. RAM HANDAR SARUP AND OTIIRRY 


Suit for redemption—To appeala in the lower court 
—Two desrees passed —A ppeal against one—Limitation—.\ cknow- 
ledgment—Joint mortgagees-——Signalure of khewat by one of 
them. 


In a suit for redemption tho court of first instance decreed it 
in respect of one-third of the property and dismissed it as to the 
rest. Both the plaintiff and the defondants appealed to the court 
below which decided the appeals in one judgment. In the result 
the plaintiff’s appeal was dismissed und tho defendants’ appeal 
was decrecd, The plaintiff filed one appeal to tho High Court :— 


Held that the whole appeal was not barred by the rule of 
res judicata, the result of the dismissal of the plaintiff's appeal by 
the court below was that it was not open to the plaintiff to as 
for the redemption of the property to tho oxtont of two-third, 
Zaharia v. Debia, 7 A. L. J. R., 681, F. B., distinguished. 


The mortgago was made in favour of threo porsons jointly. In 
the kheiwat of 1875, L. G. and H were set forth as mortgagors, and, 
B, P and Bh wore set out as mortgagees. Tho wajib-ul-ars which 
referred to the khewat was signed by Balone. The date of the 
mortgage was alleged in the plaint to be 1849, but the »plaintifis 
failed to prove when the mortgage was made: 


Held, that one only of tho joint mortgagecs having signed the 
khewat, there was not a sufficient acknowledgment as against 
all the ee Sa and consequently the suit was barred by 
limitation. Dafa Chand v. Sarfraz, I. L. R., 1 All. 117, distin- 
guished, . 
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Res judieata—(concluded.) 

Queare, whether the signing of a lengthy wajib-ul-arg which 
refors among many othor things to the khewal ean be considerod 
acknowlodgment of the title of the mortgagor within the meaning 
of the Act? 

CHUNNI v. HUKUM SINGH AND OTHERS 





Sec Jurisdiction—OCivil and Revenuo Courts, 
See Codo of Civil Proceduro, 1882, section 529. 


See Codo of Civil] Procodure, 1882, section 18. 


— s a ee 


See Codo of Civil Procedure, 1908, section 11, 


See Will. 
Rovenue Sale Law, 1859. 
See Contract. 


Review—Priry Council Practice. 

Seo Practice. 
Revision— Order io prosecute—material irregularity. 
See Code of Civil Procedure, 1908, section 115, 


-—-—--—— Another remedy open. 
Seo Specific Relief Act, 1877, section 9. 

sale—Agreement to repurchuse executed on same day—Debt—Redemp- 
tion—Sale., 

A salo doed was oxecuted whereby cortain property was sold 
out and out On the same day an agreement was executed be- 
tween the parties whereby the purchaser promised to reeonvey 
the property to the vendor if ho paid back the consideration 
money within a certain time. Money was not paid within the 
time stipulated but long after the expiry of that time a suit for 
redemption was brought. Held that the property was sold out- 
and-out and there was no mortgage to be redeemed. A stipulation 
for repurchase will not of itself convert a galo into a mortgage. 
To take & mortgage there must be a debt. If there be a right to 
redeem a property from debt there must be the correlative right 
to enforce payment of tho debt. Bhagwan Sahai v. Bhagwan Din, 
I. L. R., 12 All. 887, followed. Basudeo v. Bhan, T. L. R., 31 Bom. 
528, referred to. 

GHULAM NABI KHAN v. NIAZ-UN-NISSA 

Sanction to proseeute—Porrers of the Court. 


oe See Code of Criminal Procedure, 1898, section 105 (6) 
Second appeal—Finding of fact. 

Seo Mahommedan Law, death hed gifts. f 

i Practice. 

See Landlord and Tenant—Adverse Possession. 


Setting aside a sale in execution proceedings--Fraud and conspi- 
racy Forfeiture of the purchase money--Reveraal of concurrent 


findings. 

Where the Courts in India deereed the suit brought in the 
Court of the Subordinate Judge, by the respondent against the 
appellant And two other defendants for a declaration that the 
purchase of a house by the appellant, at an auction sale, held 
under the order of the District ‘Court, in certain execution pro- 
ceedings, was invalid on the ground that it was brought about by 
the fraud of the appellant and the other defendants, the fjudgment- 








——_—— 


* ereditor and the jJudgment-debtor, and prior to the institution of 


the suit the respondent preferred a claim under section 311 of the 
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Setting aside a sale in execution proceedings—(continued.) pos 
Civil Proceduro Code (Act XIV of 1882), in tho District Court, 
praying that the sale might be set aside, but his petition was dis- 
missed, and the sale duly confirmed after evidence had heen heard 
on hoth sides in relation to the points raised by the respondent. 


Held, on tho evidence reversing the lower courts “that the 
allegations of fraud and conspiracy made against the appellant had 
not been brought home to him ; that, under all the circumstances 
of the case, there was no sufficient ground for setting aside a sale, 
confirmed by the court after prompt local inquiry, and for inflict- 
ing on the appellant a forfeiture of the considerable purchase 
money paid by him out of his pocket, and that the suit must be 
dismissed. 


BISHUN CHAND BAGHIAOT v. BIJOY SINGH DUDHOURIA, P. Cy ~ aeae 587 


Specifice Performanee— Award. 
See Limitation Act, 1908, Schedule I, article 116. 


——— Relief asked for cancellation of deed— 
Incidental relief —A ppeal. io District Judge—dJ urisdiction. 


In a suit for speciflc performance of a contract of sale if the 
plaintiff also asks for the cancellation of the sale-deed in favour of 
the defendant vendee, the reliof is merely incidental to the claim 
for specific performance of contract, and the District Judge is 
competent to entertain an appeal in respect of such a suit, the 
value of the main relief being within his cognisance. Pirthi Singh 
y, Maru Singh, 8 A. L. J. R., 206, distinguished. 


NITYA NAND AND OTHERS v. BISUUNLAL AND OTNERS _... N Ris 660 


1877— section 9—Appeal. 


When a plaintiff is dispossessed otherwise than in duc course of 
law and wishes to take the benefit of section 9 of the Specific 
Relief Act, he ought to institute his suit on that groond alone and 
not on title. 


PAL AHIR V. ASHGAR HUSAIN T cass an i 404 














—-, seclion 9—Rerision—A nother remedy 





open. 
In a suit under section 9 of the Specifice Relief Act which is 
dismissed, a remedy by way ol a suit for declaration of title is 
open to the aggrieved party, and consequently no revision will lie. 
Jwala y. Ganga' Prasad, I. L. R., 80 All., 381, 8. O., 5 A. L, J. R., 297, 
followed. 
RAM KISHAN DAS v. JAI KISHAN DAS AND OTHERS sat Ves 791 
_ section 9—Decree—Possesaary decree 
—Joinder of a claim for damages—Question of title. 
clnim for damages ought not to be Joined with a claim for 
Pee SNR under section 9 of the ! awe Relief Act, - 
inasmuch as the claim for damages necessarily puts in issue 
the plaintiff's title. 


NAZIR AHMAD v. ABID ALT es e sa sx -D10 
EE , section 21—Arbitration proceedings 
abortive—Inaction of arbitrators and party— Lapse of time. 


The contract the cxistence of which will bar a suit under the 
provisions of section 21, Specifie Relief Act, must be an qperative 
contract, which has not lapsed by not having been acted upon 
within a reasonable time, and which has not been broken up by 
the conduct of all the parties to it. Atma Rai v. Sheobaran Raz, 
9 A. W. N. 58; Tahal v. Bisheshar, I. L. Re, 8 All, 57 and Adhibat v. 
Cursandas Nathu, I. T. R11 B. 196 referred to. 


RAM KUMAR SINGH v. JAGMOHAN Sinan, F. B, a o 86 














-m 


Fa 


° INDEX. 


Ne Speelfle Performance, section 21 (a)-~ Spect fie performance—A yree- 


ment to puy money m instalinents—Suit not maintainable, 


A suit for specific performance of an agreement to pay a certain 
sum of monoy by instalments is not maintainable, as componsation 
in money for the non-performanco of it ig an adequate reliof. 


NUKUM SINGH AND OTIERS v. KHUNNI LAL AND OTHERS... 


+ oo —— , section 80. 

Sec Limitation Act, 1004, Schedule I, article 116, 
sections 80, 42, 
See Code of Civil Procedure, 1908, Ordor 41, Rule 22. 


—— —, section 41. 
See Contract Act, 1873, sections 64 and 65. 


—_—— ———) section 42,—Conseyuential relief 
nos glawmaed— Dismissal of suit. 

Wlicre a person is forcibly turned out of his house he is entitled 
to claim, in addition to a relief for.declaration of his right, a rolict 
as to possession. Where ho only secks a declaration which the 
court, in consequence of the proviso to section 42 is unable to 
make, the necessary result is that the suit should be dismissed, 
In sach cases no other relief can he granted, Kunj Bihari v, 
Keshab Lal, 1. L. R., 28 Bom. 067, not followed. 


KEDAR AUU v. BHAGWATI AND ANOTHER 


m T5 Section d2—Necluration of title, sul 
for—Remote reverswner—Limilation—Selting up adverse right -- 
Cause of uclion. 


D, a separated Hindu, and'his son A died in 1891 on tho same 
day, the father dying first. A'g son, § M, died a week later, 
leaving his mother H and his grandmother M. M gob possossion 
of the property, and in 1908 executed a will in favourof her 
daughter 6. The roversioners of D brought a suit in 1908 for 
declaration that the will would hayo no effect on their rever- 
siouary right. set up her right to the property, ignoring that of 
H. Held that ovon during the lifetime of H, tho plaintiffs were 
entitled to institute a suit for declaration only under the provisions 
of section 42, Specific Relief Act. 


eg es ee ee, 




















Sram n 





tage: Held further that the suit was not barred Dy limitation, Muta- 
ai tion of names in Al’s favour was moro or less an cquivocal act and 


might possibly havo given a cause of action, but when in 1908 M 
specifically declared that the heir to tho property was S and $ 
herself asserted her title, the plaintifs acquired a cause ol 

action sullicient to entitle them to sue, 
SHEORAJI v. RAMJAS PANDEY AND ANOTIIER vii ii 
Stamp Act (II of 1899), section 2 (21), section 00, Schedule I, artiete 
48 (g)—Porer-o f-atlorney —Duty chargeable thereon-~Doeument 


authorising holder lo appear and do all acls necessary for exe- 
cution of decree. i 


A document authorising the holder who igs not a certificated 
mukhtar or pleader, to appear and do all acts ueéessxary for the 
execution of a decrec transferred frum tho Punjab to Cawnpore 
for execution, is a power-of-attorney within the meaning of section 
2 (21) of the Stamp Act, and chargeablo as such with the duty of 
one rupee as provided by article 48 (g), of Schedule 1. 

Vakalatnamas and mukhtarnamas, as provided for in artlelo L0 of 
Schedule I to the Court Fees Act are excluded from the definition 
of the expression power-of attorney, 

PARMANAND v. SAT PRASAD, F. B. 


Statute (44 and 45 Vic., eh. 58). 
See Army Act, 1831. 
Stay of execution—Privy Council d ppeal—special leave tv appeal— 
Powars of the Ligh Court to grant stay. 
See Practice. 
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Subrogation—Lien of auction purchaser of lund-~ Paying of mortgage 
money—purchaser in pussession—Nale set aside. 


A purchaser at auction of land who, whilo in possession, pays oll 
a pre-existing cieumbrance on the property, is entitled to stand 
in the shoe of the mortgagee, whom ho has paid off, although tho 
auction-sale under which ho purchased is subsoquently got aside. 


KESRI MAL v. MUBARAK HUSAIN AND OTHERS 6638 


Suecession Aet (X of 1865), sections 3, 187. 

Tho plaintiff brought the guit to recover arrears of maintenance 
alleged to be due to her undor her father’s will in September, 1900, 
when no letters of administration had boon granted. In Octoher, 
1901, tho testator's widow obtained from tho District Judge a grant 
of lettors of administration with the will annoxed, On appoal 
that grant was modificd by tho High Cowrt in February, 1003, by 
limiting it to tho realisation of the maintenance provided for tho 
widow by the will. The letters granted by tho District Judge 
wero never formally altered in conformity with lhe order of the 
High Cowl on account of tho death of the widow. The plain- 
tifs suit was decreed in Docember, 1903 :— 


Held, that “ probate” as dofined in section 3 of tho Indian 
Succession Act (X of 1865) was in fact obtained from the District 
Judge, and the provisions of section 187 of the Act were, therefore, 
strictly complied with ; that the subsequent limitation by the 
High Court, even if right, was immaterial ; and that the Court was 
competent to doal with the caso as tho provisions of section 187 of 
Act X of 1565 wero complied with beforo it doercod tho suit. 


CHANDRA KISHORE ROY v. PRASANNA KUMARI DASI, P. C. T 06 


c selin II —Will—Conslruction—Beyuest in 
a clause standing by itself —Marriage— Uncertain or Julure event. 


A testator by his will, provided that when his iwo daughters 
would bo married showd they desire to livo in goparato houses, 
such houses should be built for them in the vicinity of his 
house and out of the income of his property, and then fixed an 
amount for each daughter by way of maintonance in a subsequent 
clause. The daughters were marricd after the testator’s death 
and went to live in separate houses :— 


Held, that the payment of the maintenance way not made contin- 
nt on tho marriage of the ladies. Tho condition as to tho 
maintenance Was dealt with in a clause standing by itself. There 
was no retcrenco to marriage or to any othor fuluro event. 
Section ILI, Indian Succession Act, therefore did not: ply, and 
the daughters were entitled to the maintenance as provided for in 


the will. 


CHANDRA 


KISHORE ROY v. PRABANNA KUNARL DASI AND ANOTHER, 
P. C. . oes : aon eae won 


06 


Succession Certificate Act, section 2—-Dower-debt. 

Tho dower of a Mohammadan wife, whother p rompt or deferred, 
ig a debt within the meaning of section 2 of tho Succession Certi- 
ficate Act. Proceedings under the Succession Cortifieate Act aro 
in no way intended to determine tho share of tho applicant in tho 
dobt or to adjadicato upon tho relative rights of the applicant and 


othors therein. 

GHAHUR KHAN v. KANLANDARI BEGAM, F. B. wie va 
es HT of 1889), sections 2, 4—Cerlificate 
not to be giten for collection of part only of a debt—Debt in part 


iprecoverable—Mahomedan Law—Dower-debdl. . 

The plain meaning of the phrase ‘his debt’ in section 4 of the 
Enoei Certificate Act is tie whole of the debt duc by the 
debtor to the deceased, and not a portion of that debt. Such a 
meaning of the term—(1) is against the canons of interpretation, 
for the natural meaning of the term “debt” is nol a share of some 7 


79 
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j Succession Certificate Act (VII of 1889), sections 2, 4—(continued.) 


TY. 








grant of a certificate for a poon of debt being held to be obiter 


dicta. The observation to 
Khan v. Bilkisara Begam, [1901] 21 A. W. N., 125, not followed. 





x — ~ sections 19, 26—M unsif 
invested with functions of District Court—A ppeal from his deci- 


8ton—J urtsdiction. 


and a Subordinate J udge or a Judge of the Court of Small Causes 
has no jurisdiction to entertain such an appeal, 
HURAN BIBI AND ANOTHRR v. HINGAN BIBI ... 


Tort8—Nuisance—Suit for removal of—public nursance—privute ac- 


tton—special tnconvenience—making a detour. 

When a public road is obstructed, private action cannot be 
maintained in respect of it bya person unless he suffers particular 
damage’ beyond what is suffered by him in common with all other 
persons affected by the nuisance, Stopping a highway, however, 

- and thereby rendering it necessary for a person to make a detour 
is such a special damage as would Justify him in instituting a suit 
for removal of the obstruction—Hart v. Basset, 18 Jones’ ports, 
166 ; Blagrave v. The Bristol Waterworks Company, 1 H. and N., 869, 
referred to. 

MAHANT RAM OHOUDHRI v, JOTI PRASAD AND OTHERS Ta 
Trespass to goods—Wrongful seizure— Liability of creditor in 
damages for-—Attachment of property belonging to third person— 
Damages—Provincial Small Causes Courts Act (IX of 1887) Scho. 
dule II, Article 85 (7). 

Crops were attached by the defendant in execution of his decree, 
Upon the plaintiff's objection the attachment was withdrawn. The 
crops, while under attachment and in the custody of the shahna 
(temporary bailiff), a opera and the bailiff wag found guilty 
of theft and convicted. In a suit by the plaintiff to recover from 
the defendant the value of the crops and compensation for his 
wrongful act, held, that the defendant wag liable for both, Tho 


Pee had a complete cause of action at the date of the wrong- 


ul attachment and his right to the relief he was entitled to wag 
not impaired by the subsequent occurrences. The plaintiff wag 
entitled to be restored to the status quo ante, the illegal act ‘of 
the defendant. Goma Mahad Patil v. Gokal Das Khinji, I. L. Ry; 
8 Bom. 74, followed. Ausammat Sujan Bibi v. Sheikh Sariatulla, 
8 B. L. R A. J., 412, not followed. Ktsori Mohun Roy v. Harsuld 
Das, I. L. R., 7 Cal., 486, referred to. 

Held further that a suit of this description although the amount 
of the claim was below Rs. 500, was not cognizable by a Court of 
Small Causes, it being within the purview of article 85 (j), Sche- 
dule II of tho Provincial Small Causes Courts Act. = 


BISHAMBER NATH v. GADDAR .., z 


Transfer of Property Act (IV of 1882), section 6 —Compromise be- 


tween Hindu brothers that property of one brother was to be divided 
between them in case other died toithout male issue —Hindu Law— 
Dayabhaga—Tranafer of expectancy—Surviving brothers, 

* A provision in a family settlement whereby certain. Rindu bro- 


thers ‘divided the family property belonging to them among ° 
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Transfer of Property Act (IV of 1882), section 6—(continued.) 
thomselves und agreed that upon any one of them dying without 
male issue his share would pass to the surviving brothers was 
neither in contravention of Hindu Law nor obnoxious to the pro- 
visions of the Transfer of Property Act, section O(a) as being a 
transfer of an expectant interest in property. 


KANTEE CHANDRA AIUKERIJI v. ALI NABI AND OTHERS ai 199 


———— M, section l4—-Ustensible vwner—Uwners 
of the property minors at the dute of transfer- Agra Tenancy let 
(TI of 1901), section 201. ; 


One N K died possessed of some property leaving him surviving 
a widow B and two minor sons. During ihe minority of the sons 
B not only got herself recorded in respect of yrd of the property 
left by the husband (her proper share being ih and the bal- 
ance being her sons’), but she mortgaged it to one N. N sold his 
rights to R who brought a suit for sale on foot of his mortgage 
and having put the property to sale purchased it himself. He 
subsequently transferred it to M. M brought a suit for profits 
against the sons and got an ex-parte decree. Ina suit by the sons 
for declaration of title to their share in the property excluding 
the th belonging to the mother :— 


Held, that the suit was not barred by the provisions of sec- 
tion 41, Transfer of Property Act, inasmuch as the mother could 
not be the ostensible owner of the proporty transferred with the 
consent, express or implied, of the sons who were minors at the 
date of the transfer ; 


(2) that the proviso to section 201 of the Tenancy Act protected 
the present suit. 


ABDULLAU KIAN AND ANOTHER v. MUSAMMAT BUNDI AND OTHERS 1084 


— , section 41. 
See Code of Civil Procedure, 1908, section L1. 


-m ,, section 48. 
See Code of Civil Procedure, 1882, section 317. 


hl as , section 82—Mortgage—Contri- 
bution. 


Where of two properties belonging to the same owner one is 
mortgaged to secure one debt and then both are mortgaged to se- 
cure another debt, for the purpose of apportioning the liability of 
the respective properties in regard to the subsequent mortgage, 

` the value of the two properties must be taken into account, 
and credit given for the amount due upon the earlier mortgage out 
of the valuo of the property comprised iv the subsequent mortgage. 
Where the amount due upon the carllor mortgage exceeds the 
value of the property comprised in that mortgage, the necessary 
resultis that the whole of the amount of the second mortgago is 
recoverable from the other property comprised in the latter 
mortgage. 


GHULAM HAZRAT AND ANOTHER v. GOBARDHAN DAS AND OTHERS ... Ld 


— ——, section 82—Co-mortgagors—Contribut ion— 
Default of subsequent tneumbrancer—sSale ut the instance of prior 
mortgagee—Benami purchase by subsequent incumbrancer—not 
entitled to benefit of his own wrong—Purtial redemption, 


A and B hypothecated their respective properties toC hy a 
single mortgage-deed and loft in his hands part of the considera- 
tion for the redemption of a prior mortgage, held over a portion 
of B’s property by D. O did not redeem D, who subsequently ob- 
tained a decree on foot of his mortgage, aud upon the proport 
being sold in execution, O purchased the samo in ihe name of E, 
Held that tho integrity of the mortgage in favour of C was 
broken up and A's representatives wero cntitled to redeem the 
portion of the mortgaged property upon payment of a proportion- 
ate amount of the mortgage money. A’s share being undersection ° 

$ : 
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Transfer of Property Act, (IV of 1882), section 82—(continued,) 


82, Act IV of 1882, liable only for its own quola of the debt, C could 
not throw the whole Durden upon it and claim , that D's property 
had been sold to discharge a prior mortgage, inasmuch as it was 
C's wrongful conduct which led to that sale. 


WAJAHAT HUSATN AND OTHERS v. RATAN LAL AND OTHERS 


PE re ey sections 82, 100— 
Mortgage —Enlire debt paid off bul nol by sale of the plaintiffs 
properly —Contribution—Limitatin Act (IX of 1908), Schedule 
I, articles G2, 132--Money had and received. 


Where soveral properties aro mortgagod to secure one debt the 
owner of the property that hag been made liablo for more than itg 
rateable proportion of the debb has a charge on the other pro- 
perties. Section 82 of the Transfor of Property Act ina statutory 
enactment in India ofa principle which has Jong heon recognised 


It creates no personal liability against the owner of the property. 
In some cases it might be most inequitable to make the owner 
personally liable. The liability might be greater than the interest 
in the property. In my opinion article 99 of the Limitation 
Act has no application whatever to a suit to enforce the right 


82 and 100 of tho Transfer of Property Act. Sections 82 and 95 aro 
quite independent of each other. 


Per BANRRJI, J.—The liability to contribute is that of the extatey 
subject to the mortgage, and where those estates have passed to a 
purchaser or to the heirs of the mortgagor, it is nota personal lia- 
bility. The necessary offect of the provisions of section 82, thore- 
fore, is that whero ono of the mortgaged estates hag contributed 


ontitled to recover the excess from the other ostatey sabject to 
the mortgage, and acquires a charge on those Ostates, This 
charge is created hy the provisions of section 82 read with 


Per BANERJ, and OHAMIER, JJ., (RICHARDS, O. J., dubitante) : 
Where two propertios are mortgaged to secure one debt both 


Per Riogarps, C. J.—The plaintiffs right originally was not a 


personal right for contribution. He had a chargo on the pro- 


ofthe sale belonged to the defendants 8 to 5 subject to the 
plaintiff's * charge, No fiduciary relation existed between the 
Poe and the defendants 8 to 5, although it may he that 


1415 


Page, 


1092 


fter the plaintiff had fled an objection to the payment outof . 


1416 s INDEX. 


i Page. 
Transfer of Property Act, (IY of 1882), sections 82, 100—(concluded.) >. j 


the money the court was wrong in allowing payment to be made 
without providing for the plaintiff's charge. ltseoms to me that 
his claim can hardly bo regarded as & Glaim for money had and 
received by the dofendants 3 to 5 to the use of the plaintif, 


Per BANERIL, J.—In spite of the charge in the plaintiff's favour 
the property belonging to the defendants 8 to 5 was Mable to be 
gold in execution of the decree obtained on the mortgage and was 
accordingly sold. Had the whole amount of the sale-proceeds 

_ been appropriated to the dischargo of the mortgage, the charge 
would have been of no effect, But as there was a surplus, the 
charge attached to the surplus. Hada part only of the property 
been sold for the satisfaction of the mortgage the plaintiff would 
have becn entitled to onforce his charge on the remainder of the 
property but as the whole property was sold and tho rest of it 
acquired frec from the charge, the plaintiff could not follow itinto 
the hands of the purchaser. His lien would attach to the surplus 
sale-proceed into which the property was converted. Those 
proceeds are substituted for the property itself and are therefore 
subject to the len to which the property itself was subject. 
This prinelple is rocognised in section 78 of the Transfer of 
Property Act. It arises out of equitable considerations and 
the lien acquired is an equitable and not a possossory licn. The 
fact, therefore, of the withdrawal from court of the money to 
which it attached cannot extinguish or affect it. 


Under the category of suits referred to in article 62 are included 
actions for money wrongfully received by the defendant to which 
the plaintiff was in Justice and equity entitled. Where, therefore, 
surplus sale-proceeds were withdrawn from tho court by tho 
defendants in spite of the protests of the plaintiff who had a 
charge upon them, held that the suit for recovery of the money 
was an action for money had and received within the meaning of 
articlo 62, Schedule II of the Limitation Act, and tho time began 
to run from the date when the money was withdrawn. 

Per BANERJI, J.—If the claim be rogarded as one to enforce an 
oquitable right, it is governed by the six years’ rule of limitation 
provided in article 120, and ig within time whether the cause of 
action arose on the date the property was sold or when the money 
was withdrawn. 

BHAGWAN DAS v, KARAM HUSAIN AND OTARRA, F.B. aa an 854 


__— sections 88, 89—Joint decre 
for sale-~ Application for order absolute by some of the decree- 
holders—How far competent — Code of Ciril Procedure (Act V of 
1908), Order XXXIV—General Clauses Act (X of 1897), 
section 6, 


A decree for sale under the provisions of section 88, Transfer 
of Property Act, was passed jointly in favour of B and K. B died 
before any order absolnte for salo was passed. On 80th April, 1009, 
the sons of B made an application for order absolute under section 
89, Transfer of Property Act. K was not made a party to it. 


Held, that the application was competent, inagmuch as the sons 
of B being joint decree-holders with K were entitled to apply for 
an order for sale (whether or not such order be in fact a final 
decree), their right to do 80 being inherent in the decree under 
section 88, Transfer of Property Act. The subsequent repeal of 
the section could not “ affect any right nequired or liability in- 
curred" thereunder. 

GANGA SINGH AND ANOTHER v. BANWARIR LAL AND OTHRRS we =: 4289 
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Seo Mahomedan Law. ` ° 


Transfer of territory—Order of the Appellate Court directing 
ve-trial—passed after Benares State was formed—whether valid. 


The Sessions Judge of Mirzapur heard an appeal from the 
decision of the Deputy Superintentent of the Family Domains of ° 
Ld . 


gs 


INDEX. ! 


« Transfer of territory—(continued.) 


a 


pa 


the Maharaja of Benares, on the Bist March, 1911, and delivered 
judgment on the 8rd April directing re-trial on another charre, 
Tho Benares State came into oxistence on the 18th April, 1911. 
The Sessions Judge made a reference to the High Court on a 
subsequent date recommending that his order of the 3rd April, 
1011, be sct aside as passed without jurisdiction and the conviction 
andsentence of the Magistrate restored, Held that the order 
passed by the Sessions Judge on the 8rd April, was a valid order 
and passed with jurisdiction. 

_ KING-EMPEROR v. SAHEB DIN... tos 


Trust—acceplunce of—-Acquiring property as a trustee—Aasertion of 
adverse title by trustee on his own behalf. 

No person who has acceptod the position of trustee and has 
acquired property in that capacity can be permitted to assert an 
adverse title on his own behalf until he has obtained a proper 
discharge from the trast with which he has clothed himself. 

SRINIVASA MOORTHY v. VENKATAVARADA AYYANGAR AND OTHERS, 

Trust for public purpose. 
Seo Code of Civil Procedure, 1908, section 92. 


Uneonselonable bargain—Fraud or misrepresentation, 
See Contract. 


United-Provinces Court of Wards Act (IIL of 1899), sections 10, 19, 
¥—Decree— Execution of, against ward of Court. 

One C obtained a decree for money against M, based upon con- 
tract entered into by the latter after he had become a ward of the 
Court of Wards. In oxeention of the decree certain movable 
property belonging to M was attachod. Upon objection taken that 
application for a certificate notifying the decree should be 
obtained from the Collector, held, that tho decree was bad inas- 
much as the suit and proceedings in exoention were a frand 
upon the court, and that as soon as it was brought to the notice of 
the court that the jadgment-lebtor was award of court, the court 
should have of its own motion then and thero made the Collector 
a party and waited for auch defence as the Collector might put 
forward. 


MUAZZAM ALI SHAN AND ANOTHER v. CHUNNI LAL 
Vakalatnama—Power of Attorney. 

See Stamp Act, 1899, section 2 (21). 
Wajib-ul-arz. 

Sce Pensions Act, 1871.. 


See Preemption. 


"Wakrf. 
` ‘See Mahomedan Law. 


Widow—Alienation—Legal Necessil y. 
See Hindu Law—Alienstion, widow. 


Will—Construction—Request after testator and his wi Je’s deuth —Legqatee 
dying before testator’s wife. 

One 8 executed a will whereby he gave all his property after 
the death of himself and his wife M to his daughter B and his 
nephew D. D garvived the testator but predeceased M. Held that 
D took a vested interest in the property which was transmitable 
30 his sons Bhagabati Barmanya v. Kali Charan Singh, 8 A. L. J. 
R., 488 followed. 


BILASO v. MUNNI LAL AND OTHERS si san ee 


“Construction. 
m See Succession Act, section 111, 


ee ee 
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ViH—Interpretation—Oondition subsequent—Orant of probate—E fect 
of grant—Subsequent suit by adopied son for declaration and 
injunetion—Res judicata—Frame of suit— Probate and A dininis- 


tration Act (V of 1881), sections 50, 59 


One Motilal Ghatak, a Bengali, governed by the Dayabhaga, by 
his will, appointed one Rajendra Chandra Mitra as the trustee 
and executor thereof and then provided :-—] furthor direct 
that my said exccutor or executors will select n boy from amongst 
my caste, and that such, boy shall be adopted by my senior wife, 
if living. If she shall be dead at the time, then my junior wife 
shall adopt such boy. But I direct that Maniklal Ghatak, son of 
Chunt Lal Ghatak, will have preference if his parents agree to give ° 
him in adoption, and I further direct that if the boy so adopted to | 
me as aforesaid, be honest and faithful to my said wives and prose- 
cute his studies up to the M.A. Standard of any Tudian University, 
then my executor or executors shall hand over my properties to my 
such adopted son on his attaining majorily, and such adopled son 
shall carry out the directions as hereinbefore contained.” 


The senior widow of the tostator adopted Maniklal Ghatak on 
15th February, 1909, and the Jatter attained majority on 19th 
April, 1009. After coming of age he, on 12th August, 1909, 
applied to the Allahabad High Court for probate of the will, and 
Rajendra Chandra Mitra entered a caveaton 25th November, 1909. 
In September, 1909, Rajendra Chandra Mitra applied ‘to the 
Calcutta High Oonrb for probate of said will and caveat was 
entered on behalf of Maniklal Ghatak. That Court granted probate 
to Rajendra Chandra Mitra on 90th December, 1909, and the 
probate issued on 17th March, 1910. In July, 1909, Rajendra 
mortgaged certain houses gitnated in Calentta and which wero 
covered by the will. Manik remained in possession of the proper- 
ties bequeathed all along. On 28rd December, 1999, he brought a 
guit in the Court of the Subordinate Judge of Allahabad for 
declaration of his title and for an injunction restraining Rajen-. 
dra from intermeddling with the estate. 


Held (1) that the executor was bound to hand over tho proper- 
ties covered by the will to the plaintiff, who was lawfully adopted 
by the senior widow of the testator, on his attaining majority ; 


(2) the conditions that the plaintiff was to be “ honest and faith- 
ful" to the widows of the testator and was “to prosecute studies 
up to the M. A. Standard of any Indian University" wero only ~ 
conditions subsequent, and the yeting of the property in the 
plaintiff did not depend on those acts on the part of the plaintiff ; 


(8) that the adoption was not invalid by reason of the selection 
not having been made by the executor, inasmuch as the clause in 
the will naming the plaintiff as the preferential person to be 
adopted completely took away the power of sclection given to the 
defendant in the adoption of the plaintiff ; 

(4) that the frame of the guit was.right, inasmuch as the mort- 
gage of the houses and the entering of caveat by the defendant 
afforded a good cause of action to the plaintiff ; and, 

(5) that the decree of a competent Civil Court superseded the 
grant of probate, the only result of a probate being that it was 
conclusive, when granted, as to the representative title of the 
grantee in certain respects, and the construction of a will or the 
determination of the rights of certain persons under the will wore 
outside the scope of a probate. No proccedings for revocation 
under section 50, Probate and Administration Act, need be taken. 


RAIRNDRA CHANDRA MITRA v. MANIOK LAL GHATAK .. 1063 


Bvidence—Testamentary capacity—Illnesa and intemperance of 
the teatutor—Unduse influence—Persons propounding the will “berre- 
fiting by tt. 

The onus of proving the testamentary oapacity of a testator 
lies on those by whom the will is propounded, and the evidenee 
held to discharge that obligation is not displaced by tho mere 
proof of serious illness and general intemperance of the testator, | 
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` Evidence of circumstances of the character that there was motive 
and opportunity for the exercise of undue influence by ‘the 
persons propounding a will, and that some of them in fact bene- 
fited by the will to the exclusion of other relatives of equal or 
nearer degree, may suggest suspicion and would certainly lead the 

court to scrutinise with special care the evidence of those who 
propound the will, but is not by itself sufficient to set the will 
aside on the ground of undue influence, 


In order to set aside a will on the ground of undue influence 
kere must bo clear -evidence that such influence was in fact 
” crercised, or thaf the illness of the testator so affected his mental 
Tucultics as to make thom unequal to the task of disposing of his 
property. . 
BUR SINGH AND OTHERS v. UTTAM SINGH AND OTHERS, P.C. ve 128 
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